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FOREWORD 


TRADE CaSEs reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full text or in excerpt form. 
For good measure, Government antitrust consent decrees are included 
in full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 

This volume, cited 1956 TRADE CASES, contains exact reproduc- 
tions of the decisions as reported in the “Current Court Decisions” 
volume of the CCH Trape Recuration Reports from February 10, 
1956, to January 24, 1957. 

Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the TRADE REGULATION 
Reports, thus facilitating direct and cross reference. 

Each decision is preceded by: the full name of the case; the name 
of the court, the docket number, and the date of the decision; the case 
(Blue Book) number in the Antitrust Division of the Department of 
Justice for antitrust suits brought by the United States; an accurate, 
succinct and informative headnote, with emphasis on the main issue; 
a reference to all paragraphs in the compilations of the Tenth Edition 
of TRADE REGULATION ReEports which are pertinent to the subject 
matter of the case; the names of attorneys representing the litigants, 
whenever available; and a reference to any previously reported deci- 
sion in the same case. 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: ; 

(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 

(b) Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 


(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 
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Foreword 


In planning and producing TRADE Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases) ; by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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COURT DECISIONS 


— Cited 1956 Trade Cases — 


[] 68,243] United States v. Maryland State Licensed Beverage Association, Inc., et al. 


In the United States District Court for the District of Maryland. Criminal No. 
23212. Filed January 10, 1956. 


Case No. 1225 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Applicability to Regu- 
lated Industries—Alcoholic Beverage Industry—State Liquor Control Laws.—Counts of 
an indictment charging a conspiracy to fix the prices of alcoholic beverages sold in Mary- 
land and a conspiracy to monopolize part of the interstate trade of alcoholic beverages 
will not be dismissed. The defendants contended that under the 21st Amendment to 
the United States Constitution, the states have powers in the regulation of the liquor 
traffic which are paramount to the Commerce Clause and to statutes enacted pursuant 
to such clause, including the Sherman Act; that once a state legislature has exercised 
its powers under that Amendment to regulate the liquor traffic, all Federal legislation 
which conflicts with the policy of the state legislation is superseded; and that Maryland 
has preempted the field relating to the regulation of prig¢es at which intoxicating bever- 
ages may be sold, and the policy and specific provisions of the Maryland liquor control 
laws are in conflict with the Sherman Act. The court noted that the contentions should 
be given serious consideration after the evidence in the case is presented. 

The court held that valid legislation by a state under the 21st Amendment is para- 
mount to conflicting Federal legislation under the Commmerce Clause. Maryland has stated a 
general policy against price wars in the liquor business and has implemented this policy 
by certain specific requirements, namely, an anti-price discrimination policy provision, 
a provision for the fixing of maximum discounts by a state official, and a provision 
requiring the posting of prices by manufacturers and wholesalers, but not by retailers. 
Although these provisions tend to permit horizontal price fixing and some suppression 
of competition, neither the provisions of the Maryland liquor control laws nor the deci- 
sions of the Maryland Court of Appeals indicate that the state has adopted a policy 
which sanctions combinations or conspiracies to raise and fix prices or to monopolize 
any part of the interstate traffic in alcoholic beverages. Maryland law requires that 
schedules of price changes be filed and that notice thereof be given to competitors, which 
action apart from the state laws would be prohibited by the Sherman Act. However, 
the indictment charges conduct beyond aiything reasonably within the ambit of Mary- 
land policy. 

The defendants’ contention that practices which the state has not expressly con- 
doned or required are equally within its preempted exclusive jurisdiction as those prac- 
tices it has expressly dealt with may be true if the practices engaged in reasonably implement 
the policy of Maryland. However, if the practices go beyond such implementation and violate 
the Sherman Act, the guilty parties may be punished under Federal law. The court held that 
the defendants are entitled to introduce evidence tending to prove that the purpose, intent, and 
effect of their acts were to promote the purpose of the Maryland laws, and that the rule of 
reason fortifies the defendants’ contention. 

The courts have recognized that the Sherman Act has only limited applicability to 
regulated industries. The defendants sought to apply this rule by analogy to the liquor 
traffic. The court held that the analogy, however, should not be applied unless the state 
law goes further in controlling prices than the Maryland laws involved in the instant case. 


See Combinations and Conspiracies, Vol. 1, § 2039. 


Combinations and Conspiracies—Construction of Sherman Act—Applicability to Regu- 
lated Industries—Alcoholic Beverage Industry—State Liquor Control Laws.—In a 
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criminal antitrust action under the Sherman Act, the defendants contended that the acts 
charged in the indictment were expressly or impliedly sanctioned by Maryland liquor 
control laws, that the conduct charged actually implements the state’s policy of stabilizing 
prices and eliminating competition in the marketing of alcoholic beverages, and that, there- 
fore, their acts are beyond the reach of the Sherman Act. 


The court rejected the defense with respect to allegations that an alleged conspiracy 
among the defendants consisted of agreements under which (1) fair trade prices for 
alcoholic beverages were required to be established and manufacturers and wholesalers 
were required to enforce the observance of such prices and sell such beverages only to 
those retailers who observed and adhered to such prices, (2) retailers were required 
to observe and adhere to, or be induced and compelled to observe and adhere to, fair 
trade prices on alcoholic beverages, and (3) manufacturers, wholesalers, and retailers 
were to boycott and refuse to deal with those who did not establish, enforce, observe, 
and adhere to such practices. The court held that the Maryland liquor control laws 
are directed toward individual conduct, and that nothing in the laws makes fair trading 
mandatory or authorizes a private combination to fix prices. Obedience to the Mary- 
land laws is not rendered difficult or impracticable by the enforcement of the Federal 
statute declaring conspiracies unlawful. 


The defense also was rejected with respect to an allegation that the alleged con- 
spiracy among the defendants consisted of an agreement under which no alcoholic bever- 
ages sold in Maryland would be sold directly by a manufacturer to the Department of 
Liquor Control for Montgomery County or the Liquor Control Boards of other monopoly 
counties or would be sold to such purchasers indirectly through a wholesaler at prices 
less than his customary resale prices. The court held that the indictment charged a 
combination or conspiracy the terms of which go beyond what may be reasonably con- 
sidered an implementation of the statutes or policy of Maryland. 


See Combinations and Conspiracies, Vol. 1, J 2039. 


Combinations and Conspiracies—Monopolies—Conspiracy to Restrain Trade and 
Conspiracy to Monopolize Trade—Separate or Identical Offenses.—Although a conspiracy 
to restrain trade in violation of Section 1 of the Sherman Act and a conspiracy to 
monopolize trade in violation of Section 2 of the Sherman Act are not identical offenses 
and therefore would not subject defendants to double jeopardy, the Government, in a 
criminal antitrust action, was required to elect the offense under which it would proceed 
because the indictment alleged that the terms of the conspiracies charged were the same 
and that the effects of the conspiracies and the named and known participants were the 
same. The conspiracies covered the same period of time and operated in the same ter- 
ritory on the same trade and commerce. The Government also stated that proof under 
one offense would be relied upon as proof of the other offense. The attempt to prove two 
separate conspiracies by inference and implication from the same course of conduct would 
be confusing to a jury. Under such circumstances, the defendants should not be required 
to defend against the charge of two separate conspiracies. The court noted that it was 
difficult to see how the same evidence can amount to proof of two conspiracies which are 
reciprocally distinguishable from and independent of each other. 


See Combinations and Conspiracies, Vol. 1, J 2037.123; Monopolies, Vol. 1, § 2520. 


Monopolies—Combination and Conspiracy to Monopolize—Sufficiency of Allegations. 
—A count in an indictment alleging that (1) the defendants entered into and engaged in 
a combination and conspiracy to monopolize part of the interstate trade in alcoholic 
beverages, (2) that the terms of the conspiracy included agreements that manufacturers 
and wholesalers be required to sell alcoholic beverages only to those retailers who observe 
and adhere to fair trade prices and that no alcoholic beverages sold in the State of Mary- 
land be sold directly by a manufacturer to the Department of Liquor Control for Mont- 
gomery County or the Liquor Control Boards of other monopoly counties, and (3) that 
the purpose and effect of the offense charged has been to give wholesalers a monoply over 
the sale of alcoholic beverages to Montgomery County and é@ther monopoly counties in 
Maryland by eliminating direct sales by manufacturers to any such counties, was sufficient 
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to sustain the charge of a combination to monopolize in violation of Section 2 of the 
Sherman Act. 


See Monopolies, Vol. 1, J 2520. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suffi- 
ciency of Indictment—Uncertainty.—Counts of an indictment which plainly, concisely, 
and definitely allege the nature and the substantial terms of a conspiracy, facts indicating 
the existence of the conspiracy within the statutory period of limitations, and facts suf- 
ficient to establish venue will not be dismissed as too vague and uncertain. The Federal 
Rules of Criminal Procedure require that an indictment “shall be a plain, concise and 
definite written statement of the essential facts constituting the offense charged.” Although 
not required, each count of the instant indictment also alleged acts done for the purpose 
of effectuating and carrying out the offense and the effects of the offense. Under the 
Sherman Act, the conspiracy is the offense, and no overt acts are necessary to complete 
the crime. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.660, 8025.740. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suf- 
ficiency of Indictment as to Individual Defendants.—Motions of individual defendants to 
dismiss an indictment against them because they are only charged with having author- 
ized, ordered, or done some of the acts constituting and in furtherance of the offenses 
charged and, therefore, were not directly charged with having conspired in violation of 
the Sherman Act were denied. The indictment sufficiently charged that each of the 
individual defendants committed the offenses charged in the indictment. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.275. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Defend- 
ants—Dissolved Corporations.——Under Delaware and Maryland statutes, the corporate 
existence of dissolved corporations continues to a sufficient extent to permit the prosecu- 
tion of a criminal antitrust proceeding. The corporations, wholly-owned subsidiaries of 
one of the corporate defendants, were dissolved after the filing of the indictment. The 
dissolution of the corporations was allegedly effectuated for the purpose of complying 
with an order entered by the Federal Trade Commission. The question whether a criminal 
proceeding brought under a Federal statute can be prosecuted against a corporation which 
has ceased to exist must be determined by Federal law. However, the question when 
corporate existence ends. in the case of a corporation in dissolution or which has been 
dissolved depends on the law of the state of its creation. 


See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8025.300. 


For the plaintiff: George Cochran Doub, United States Attorney, Baltimore, Md.; 
Horace L. Flurry and Kenneth R. Lindsay, Special Assistants to the Attorney General, 
and Alan A. Dobey, Gordon B. Spivack, John F. Hughes, and Charles F. Rice, Attorneys 
for Department of Justice, all of Washington, D. C. 


For the defendants: John Henry Lewin and David C. Green, Baltimore, Md., for 
Maryland Institute of Wine and Spirit Distributors, I. William Schimmel, R. W. L. Wine 
and Liquor Co., Inc., and Morris A. Kasoff; Everett L. Buckmaster and Charles Mindel, 
Baltimore, Md., for Maryland State Licensed Beverage Association, Inc., and John A. 
Menton; William L. Marbury and John W. Hardwicke, Baltimore, Md., for National 
Distillers Products Corp., Robert E. Joyce, Jeffrey W. Clapp, and B. C. Ohlandt; Hilary 
W. Gans, Baltimore, Md., for Dant Distillery and Distributing Corp., Melrose Distillers, 
Inc., CVA Corp., Schenley Distributors, Inc, Ralph T. Heymsfeld, Murrel J. Ades, 
Newton Kook, and Max Sager; Harold Ungar and F. Joseph Donohue, Washington, 
D. C., and John R. Fitzpatrick, Frederick, Md., for The Kronheim Co., Inc., Milton S. 
Kronheim, and Bernard Cohen; Read A. McCaffrey, C. Gordon Haines, and John Henry 
Lewin, Baltimore, Md., for McCarthy-Hicks, Inc. and Edward S. Buckler, Jr.; Morris 
Rosenberg, Baltimore, Md., and Hugh B. Cox and James C. McKay, Washington, D. C., 
for Hiram Walker & Sons, Inc., Hiram Walker, Inc., Gooderham & Worts, Ltd., James 
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Barclay & Co., Ltd., Ross Corbit, Raymond Revit, F. A. Wilson, and N. M. MacDonald; 
A. Adgate Duer and Robert C. Prem, Baltimore, Md., for The Crosse and Blackwell Co. 
and John T. Menzies; G. C. A. Anderson, Baltimore, Md., for Joseph E. Seagrams and 
Sons, Inc. and Frederick J. Lind; William W. Macmillan, Baltimore, Md., for Distillers 
Distributing Corp., Harold S. Lee, and John O. Brownell; David R. Owen, Baltimore, Md., 
for John B. Turner and Ellis D, Slater; Robert E. Coughlan, Jr., Baltimore, Md., for 
McKesson and Robbins, Inc. and J. D. Cotler; George D. Hubbard, Baltimore, Md., for 
Walter F. Terry; C. Clifton Virts, Frederick, Md., for Lawrence K. Franklin; Zanvyl 
Krieger and John Henry Lewin, Baltimore, Md., for Churchill, Ltd. and I. Strouse; 
John Henry Lewin and Edwin Harlan, Baltimore, Md., for Gillett-Wright, Inc. and Harry 
W. Wright; Ellis Levin and Louis Hoffman, Baltimore, Md., for Reliable Liquors, Inc. 
and Irving Smith; Eugene M. Feinblatt and Gordon, Feinblatt & Rothman, Baltimore, 
Md., for Madera Bonded Wine and Liquor Co. and Harvey Steinbach; and Isaac Hecht, 
Baltimore, Md., for Maryland Package Liquor Stores Association, Inc., and Jack Wulfert. 


[Motions to Dismiss Indictment] 


TuomseEN, Chief Judge [Jn full text]: The 
indictment in this case charges two as- 
sociations of retailers, one association of 
wholesalers, fourteen manufacturers, seven 
wholesalers, and thirty-one individuals con- 
nected with them, engaged in the alcoholic 
beverage industry, with violations of Sec- 
tions 1 and 2 of the Sherman Act, 15 
WE SWGs FA ls A 


Count One charges a conspiracy “to raise, 
fix, maintain, and stabilize the wholesale and 
retail prices of alcoholic beverages shipped 
into the State of Maryland from manufac- 
turers located outside the State of Maryland” 
in restraint of trade and commerce and in 
violation of Section 1. The terms of the 
conspiracy are alleged to have been: (a) 
that fair trade prices be required to be es- 
tablished, and that manufacturers and whole- 
salers be required to enforce the observance 
of said prices and sell only to retailers who 
comply; (b) that retailers be required, in- 
duced or compelled to observe and adhere 
to such fair trade prices; (c) that no alco- 
holic beverages be sold directly by a manu- 
facturer to the Department of Liquor Control 
for Montgomery County or to the Liquor 
Control Boards of other monopoly counties, 
or be sold to said purchasers indirectly 
through a wholesaler at prices less than the 
wholesaler’s resale prices; and (d) that 
manufacturers, wholesalers, and retailers boy- 
cott and refuse to deal with, and induce and 
compel others to boycott and refuse to deal 
with, those who do not establish, enforce, 
observe and adhere to those terms. Count Two 


+The Miller-Tydings Act, 15 U. S. C. A. 1; 
the McGuire Act, 15 U. S. C. A. 45: the 
Robinson-Patman Act, 15 U. S. C. A. 13(a); 
the Maryland Fair Trade Act, Annotated Code 
of Maryland, 1951 Ed., Art. 83, sec. 102-110; 
the Maryland Unfair Sales Act, Annotated Code 
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charges a conspiracy to monopolize said 
trade and commerce, in violation of Section 
2. The terms of this conspiracy are alleged 
to have been the same as those of the con- 
spiracy alleged in Count One. Count Three 
charges an attempt to monopolize said trade 
and commerce, also in violation of Section 2. 


The defendants have moved to dismiss 
Counts One and Two on the grounds: (1) 
that they are too vague, confusing and con- 
tradictory to charge any offense under the 
Sherman Act; (2) that the State of Mary- 
land, following the Twenty-first Amend- 
ment, has by statute and court decisions 
preempted the whole field of marketing 
alcoholic beverages in Maryland; that there 
is a conflict between the policy and terms 
of the Maryland law and the policy and 
terms of the Sherman Act; that the acts 
and conduct alleged to constitute the con- 
spiracy in this case are permitted or at 
least not prohibited by the Maryland law, 
and implement the State policy; therefore 
they are not within the ambit of the Sherman 
Act, and any prosecution thereunder for 
such acts and conduct would be unconsti- 
tutional; and (3) that under the so-called 
“Rule of Reason” the alleged acts and con- 
duct were justified by the circumstances, 
including all the applicable Federal and 
State laws and policies.’ 


The defendants have also moved to dis- 
miss Count Two on the ground that it does 
not allege a conspiracy to monopolize viola- 
tive of Section 2 of the Sherman Act, or, in 
the alternative, that the government be re- 
quired to elect between Count One and 


of Maryland, 1951 Ed., Art. 83, sec. 111-115; the 
Maryland Alcoholic Beverage Act, Annotated 
Code of Maryland, 1951 Ed., Art. 2B; the Sher- 
man Act, 15 U. S. C. A. 1; the Clayton Act, 
15 U.S. C. A. 12, et s¢q.; and the Federal Trade 
Commission Act, 15 U. S. C. A. 41, et seq. 
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Count Two, and to dismiss one or the other, consuming public. The Department of Liquor 


on the ground that Count Two alleges no 
conspiracy different from the conspiracy 
alleged in Count One. 

Certain individual defendants have filed 
separate motions to dismiss on the ground 
of vagueness, and separate motions to dis- 
miss have been filed on behalf of three cor- 
porations which have been dissolved since 
the indictment. 

Since the government has not yet supplied 
certain particulars of the offense charged in 
Count Three, the time for filing motions to 
dismiss that count has been extended. 


Tue INDICTMENT 
Count One 


I. The Defendants. Paragraphs 1 to 7 
identify the defendants: twenty-four corpo- 
rations, including two associations of retailers, 
one association of wholesalers, fourteen manu- 
facturers, seven wholesalers, and thirty-one 
individuals connected with the corporations. 


Il. Definitions. Paragraph 8 defines “alco- 
holic beverages” to exclude beer, ale, porter 
and stout, and defines “manufacturer” as a 
person who operates a plant within the United 
States for distilling, rectifying, blending, fer- 
menting, or bottling any alcohlic beverage, 
or imports into the United States any alco- 
holic beverage from outside the United 
States, or is a distributor of alcoholic bev- 
erages selling to a wholesaler for resale 
to a retailer. 


III. Nature of Trade and Commerce In- 
volved. Paragraph 9 alleges that alcoholic 
beverages are marketed in the State of 
Maryland in a continuous flow of shipments 
from manufacturers located outside the State, 
through wholesalers and retailers, to the 
consuming public; that under the laws of 
the State, alcoholic beverages shipped and 
sold by manufacturers are sold through the 
Department of Liquor Control for Mont- 
gomery County, and Liquor Control Boards 
in other monopoly counties, and wholesalers 
licensed as such under the laws of Mary- 
land to county dispensaries and other retailers. 


Paragraph 10 makes the following al- 
legations: Alcoholic beverages shipped and 
sold by manufacturers are customarily sold 
in Montgomery County to the Department, 
in conformity with the laws of the State. 
The Department sells alcoholic beverages 
through county liquor dispensaries to the 
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Control for Montgomery County, under the 
laws of the State of Maryland, has cus- 
tomarily purchased as a wholesaler alco- 
holic beverages direct from manufacturers. 
In the counties of Caroline, Dorchester, 
Harford, Kent, Somerset, Worcester, and 
Wicomico, in the State of Maryland, alco- 
holic beverages are sold, under the laws of 
the State, through county liquor dispensaries. 
Said counties, however, have customarily 
purchased alcoholic beverages from whole- 
salers licensed as such under the laws of 
Maryland, and said counties have not cus- 
tomarily operated as wholesalers. Said 
counties, including Montgomery County, are 
monopoly counties. In all other counties in 
the State of Maryland in which alcoholic 
beverages are sold, such alcoholic beverages 
are shipped and sold by manufacturers to 
licensed wholesalers, who in turn sell to 
retailers licensed as such who sell to the 
consuming public. Said counties are open 
counties. 


Paragraphs 11 and 12 allege that in 1954, 
90% of the 6,235,971 wine gallons of alco- 
holic beverages sold by retailers in Mary- 
land was produced outside the State; that 
about 5% of the total was sold through 
county dispensaries, mostly in Montgomery 
County; and that there were 32 wholesalers 
and 8,783 retailers in Maryland, apart from 
boards and dispensaries in monopoly counties. 


IV. The Conspiracy. Paragraph 13 alleges 
that beginning about January, 1950, and 
continuously thereafter up to the date of 
the indictment, the defendants and other 
persons to the Grand Jurors unknown, 
“knowingly have entered into and engaged 
in an unlawful combination and conspiracy 
to raise, fix, maintain, and stabilize the whole- 
sale and retail prices of alcoholic beverages 
shipped into the States of Maryland from 
manufacturers located outside the State of 
Maryland,” in restraint of the aforesaid 
trade and commerce, and in violation of 
Section 1 of the Sherman Act. 


Paragraph 14 alleges: 


“The aforesaid combination and con- 
spiracy has consisted of a continuing 
agreement and concert of action among 
the defendants and others to the Grand 
Jurors unknown, the substantial terms of 
which have been and are: 

“(a) That so-called ‘fair-trade’ prices 
for alcoholic beverages be required to be 
established, and that manufacturers and 
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wholesalers be required to enforce the 
observance of said prices and sell alco- 
holic beverages only to those retailers 
who observe and adhere to said prices; 

“(b) That retailers be required to observe 
and adhere to, or be induced and com- 
pelled to observe and adhere to, ‘fair- 
trade’ prices on alcoholic beverages es- 
tablished as aforesaid; 

“(c) That no alcoholic beverages sold 
in the State of Maryland be sold directly 
by a manufacturer to the Department of 
Liquor Control for Montgomery County 
or the Liquor Control Boards of other 
monopoly counties, or be sold to said 
purchasers indirectly through a wholesaler 
at prices less than his customary resale 
prices; and 

“(d) that manufacturers, wholesalers, 
and retailers shall boycott and refuse to 
deal with, those who do not establish, 
enforce, observe and adhere to the terms 
set out in subparagraphs (a), (b) and (c) 
above.” 


Paragraph 15 alleges: 


“For the purpose of effectuating and 
carrying out the offense hereinabove de- 
scribed, the defendants, by agreement, 
understanding and concert of action, have 
done the things which, as hereinbefore 
alleged, they conspired and agreed to do.” 


V. Effects. Paragraph 16 alleges that the 
effects of the offense have been: (a) To 
raise, fix, maintain and stabilize the whole- 
sale and retail prices of alcoholic beverages 
shipped in interstate commerce into the 
State of Maryland and sold and distributed 
therein; (b) To eliminate price competition 
among the defendant wholesalers and among 
retailers in the sale and distribution of alco- 
holic beverages shipped in interstate com- 
merce into the State of Maryland; (c) To 
eliminate price competition among defend- 
ant wholesalers and the other members of 
defendant wholesalers’ association, and among 
members of defendant retailers’ associations 
in the sale and distribution of alcoholic 
beverages shipped in interstate commerce 
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into the State of Maryland;? (d) To elimi- 
nate direct sales of alcoholic beverages by 
manufacturers to monopoly counties acting 
as wholesalers; (ce) To raise the wholesale 
and retail prices of alcoholic beverages in 
Montgomery County; (f) To require all 
interstate trade and commerce in alcoholic 
beverages to be channeled in the State of 
Maryland only through wholesalers; and 
(g) To restrain and suppress interstate 
trade and commerce in alcoholic beverages 
not covered by fair trade contracts. 


Paragraph 17 alleges: 


“Tt has never been and is not now the 
purpose, intent, or effect of said offense 
to promote the purpose of the Miller- 
Tydings Act amendment to the Sherman 
Act (Act of Congress, August 17, 1937; 
50 Stat. 693) as amended, or the McGuire 
Act (66 Stat. 631, July 14, 1952) or the 
Maryland Fair Trade Act, or to establish 
wholesale and retail prices on alcoholic 
beverages for the protection of the good 
will in the trade-marks, brands, or names 
of the manufacturers or wholesalers of 
such alcoholic beverages.” 


VI. Jurisdiction and Venue. Paragraph 18 
alleges facts satisfying the requirements of 
jurisdiction and venue and of the applicable 
statute of limitations. 


Count Two 


Count Two realleges all of the allegations 
of paragraphs 1 through 12 and 14 through 
18 of Count One. In place of paragraph 13 
of Count One, it alleges that beginning 
about January, 1950, and continuously there- 
after, the defendants, together with others 
to the Grand Jurors unknown, “have entered 
into and engaged in an unlawful combina- 
tion and conspiracy to monopolize the in- 
terstate trade and commerce in alcoholic 
beverages previously described herein in 
violation of Section 2 of the * * * Sher- 
man Act.” 


? Paragraphs 83 to 86 of the Bill of Particu- 
lars state: 

“83 & 84. In explanation, paragraph 16(b) 
and 16(c) of the indictment, allege that the 
effects of the offense are and have been: under 
paragraph 16(b), to eliminate price competition 
between each defendant wholesaler and other 
defendant wholesalers, individually and as a 
group; and, under paragraph 16(c), to eliminate 
price competition between defendant whole- 
salers, individually and as a group, and other 
wholesalers, individually and as a group, who 
are members of MIWSD. 
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“85 & 86. In explanation, paragraphs 16(b) 
and 16(c) of the indictment allege that the 
effects of the offense are and have been: under 
paragraph 16(b), to eliminate price competition 
between retailers, including each and all re 
tailers in Maryland without regard to member- 
ship in any association; and under paragraph 
16(c), to eliminate price competition between 
each and all retailers who is or are a member 
or members of MSLBA and/or MPLSA.’’ 
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Count Three 


Count Three is identical with Count Two 
except that it alleges “an attempt to monop- 
olize the interstate trade and commerce in 
alcoholic beverages previously described 
herein in violation of Section 2 of the * * * 
Sherman Act,’ and that “in the aforesaid 
attempt to monopolize the defendants have 
done those things alleged in subparagraphs 


(a) through (d) of paragraph 14 of Count 
One.” 


1 


DEFINITENESS OF THE ALLEGATIONS, 
RULE 7. 


The defendants have moved to dismiss 
Counts One and Two on the ground that 
said counts 


“are too vague, indefinite, confusing, un- 
certain in meaning and contradictory in 
their allegations to require defenses 
thereto, or to enable the defendants ade- 
quately to prepare defense thereto, or 
* * * to plead former conviction or 
acquittal or double jeopardy to said In- 
dictment or to any later indictment or 
information which may be brought against 
them, and so vague, * * * that any trial 
or conviction of the defendants thereon 
would deny to them due process of law 
and contravene the Fifth Amendment to 
the Constitution of the United States.” 


This contention is without merit. Rule 
7(c), F. R. Crim. P., requires that the in- 
dictment “shall be a plain, concise and 
definite written statement of the essential 
facts constituting the offense charged”. 
Under the Sherman Act the conspiracy is 
the offense; no overt acts are necessary to 
complete the crime. Nash v. U. S., 229 U.S. 
373. Each count alleges plainly, concisely 
and definitely the nature and the substantial 
terms of the conspiracy charged therein, 
facts indicating its existence within the 
statutory period of limitations, and facts 
sufficient to establish venue. Moreover, al- 
though not required to do so, each count 
alleges acts done for the purpose of ef- 
fectuating and carrying out the offense, and 
the effects of the offense. Much additional 
information has been furnished by bills of 
particulars, and further information will be 
furnished before trial by supplemental bills 
of particulars. Counts One and Two meet 
the requirements of Rule 7. 


8 Part of the Alcoholic Beverage Law. 
4The Maryland Fair Trade Act and the Mary- 
land Unfair Sales Act. 
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ConFLict witu State LAw Anp Potricy 


The defendants have 
Counts One and Two 


“for the reasons (a) that the alleged acts 
and conduct of the defendants charged, 
or attempted to be charged, therein, and 
the purposes, objectives and effects thereof, 
were permitted, sanctioned and encouraged 
by the announced governmental policy 
and law of the State of Maryland and 
the statutes (including Maryland Code, 
Article 2B, Sections 104 and 105° and 
Article 83, Sections 102-115*) and court 
decisions of said State, which state policy 
and law regarding alcoholic beverages 
has (sic) preempted the field of policy 
and law relating thereto and to the market- 
ing thereof and is (sic) paramount by 
reason of the Twenty-First Amendment 
to the Constitution of the United States; 
(b) that hence said alleged acts and con- 
duct of the defendants are not within the 
ambit of the Sherman Act or forbidden 
by its provisions; (c) that the offenses 
charged, or attempted to be charged, 
would promote and further the announced 
governmental policy and law of the State 
of Maryland, and the objectives thereof, 
and hence constituted activity protected 
from the reach of the Sherman Act; 
(d) that, if the Sherman Act should be 
construed to apply to, forbid and punish 
said alleged acts and conduct of the 
defendants, it would, to that extent, con- 
flict with, burden and obstruct the said 
policy and law of the State of Maryland, 
and the objectives thereof, and would 
be unconstitutional and void to that ex- 
tent as in contravention of the Twenty- 
First Amendment * * *; and (e) that 
any trial or conviction of the defendants 
on said Counts would conflict with said 
policy, law, statutes and court decisions 
of the State of Maryland and the ad- 
ministration of said policy and laws, and 
would deny to the defendants their rights 
under the same and contravene the Twenty- 
First Amendment * * *.” 


moved to dismiss 


The Twenty-First Amendment. 


The Twenty-First Amendment, in per- 
tinent part, provides as follows: 


“Section 2. The transportation or im- 
portation into any State, Territory, or 
possession of the United States for de- 
livery or use therein of intoxicating 
liquors, in violation of the laws thereof, 
is hereby prohibited.” 
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In State Board of Equalization v. Young’s 
Market Company, 299 U. S. 59, 62, Mr. 
Justice Brandeis, construing the Amend- 
ment, said: 


“*k %* * The words used are apt to 
confer upon the State the power to for- 
bid all importations which do not comply 


with the conditions which it prescribes 
OR OK 


In Washington Brewers Institute v. United 
States, (9 Cir.) [1940-1943 Trape CASES 
7 56,289] 137 F. 2d 964, 967, 968, the court 
held: 


“x * * While it (the Twenty-First 
Amendment) does not in terms transfer 
power to the states it does free them 
from a previous constitutional restraint. 
As a matter of fundamental national law, 
the Amendment prohibits the transpor- 
tation or importation of intoxicants into 
any state or territory for delivery or use 
therein in violation of the laws thereof. 
Interstate commerce in liquor, not in vio- 
lation of state laws, was left, as before, 
a matter of national concern.” 


In Carter v. Commonwealth of Virgima, 
S2leUs Se loleelo8. Mee Justice: Blacks ima 
concurring opinion, stated: 


“The Twenty-first Amendment has placed 
liquor in a category different from that of 
other articles of commerce. Though the 
precise amount of power it has left in 
Congress to regulate liquor under the 
Commerce Clause has not been marked 
out by decisions, this much is settled: 
local, not national regulation of the liquor 
trafic is now the general constitutional 
policy.” 


The Maryland Statutes, Regulations 
and Decisions. 


Following the Twenty-first Amendment, 
in 1933 the Maryland legislature adopted a 
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comprehensive statute for control of the 
liquor traffic. This statute has been amended 
from time to time, and now appears as 
Article 2B of the Annotated Code of 


Maryland. 


In January, 1950, when the indictment al- 
leges the conspiracy began, Art. 2B, Sec. 
94, now Sec. 104, was in force. It provides: 


“Tn order to eliminate the undue stimu- 
lation of the sale of alcoholic beverages 
and the practice of manufacturers and 
wholesalers in granting secret discounts, 
rebates, allowances, free goods or other 
inducement to selected licensees which 
contribute to a disorderly distribution of 
alcoholic beverages, it shall be unlawful 
for any person licensed hereunder as a 
manufacturer or wholesaler to discrimi- 
nate directly or indirectly in price, dis- 
counts or the quality of merchandise sold, 
between one dispensary and another dis- 
pensary, between one wholesaler and an- 
other wholesaler or between one retailer 
and another retailer purchasing alcoholic 
beverages bearing the same brand and 
trade name and of like age and quality. 
* * * The Comptroller may promulgate 
such rules and regulations as are neces- 
sary to carry out the purpose of this 
section.” 


The Comptroller had promulgated Regu- 
lation 206, which required the filing of 
schedules of prices and proposed price 
changes.° The Court of Appeals of Mary- 
land, in Dundalk Liquor Co. v. Tawes, 197 
Md. 446, decided March 16, 1951, “held 
that the Comptroller’s regulations were not 
authorized by section 104 of Article 2B of 
the Code of 1951 for the reason, inter alia, 
that they tended to permit horizontal price 
fixing, which section 104 does not authorize’ ® 


® The following summary of the relevant por- 
tions of Regulation 206 is taken from the first 
Dundalk case, 197 Md. at 450, 451: 

“Prices may be reduced in the following 
manner: Notice thereof must be filed with the 
Comptroller by registered mail not later than 
the 5th day of the current month, to become 
effective the 1st day of the subsequent month. 
Upon receipt of such a notice, the Comptroller 
then sends notices to all licensees selling to 
county dispensaries or retail dealers not later 
than the 12th day of the current month, ad- 
vising them of the proposed decrease. The 
licensees receiving such a notice from the Comp- 
troller have the right to reduce the price of one 
or more competitive items of the same kind or 
character in a like amount by notifying the 
Comptroller by registered mail not later than 
the 20th day of the current month, and upon 
receiving a written acknowledgment from the 
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Comptroller. The price reduction initiated by a 
licensee and price reductions on competing 
items all become effective on the 1st day of the 
month subsequent to that in which the original 
action to reduce a price is undertaken. Regu- 
lation 206 recognizes that in certain extraordi- 
nary circumstances, a price reduction must be 
accomplished on less than the notice required 
as set forth above. Accordingly,’’ it makes pro- 
vision for those special situations, 

Official instruction No. 17, published in con- 
nection with said regulation, read as follows: 
“A new item cannot be established at a lower 
price than the current base price filed by other 
manufacturers and wholesalers with respect to 
the same size of a similar case, formula or 
character of item.’’ 

’ This quotation is taken from the second 
Dundalk case, 201 Md. at 64. 


© 1956, Commerce Clearing House, Inc. 
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The legislature promptly adopted two 
new acts, Chapter 566 and Chapter 711 of 
the Acts of 1951. Two sections from these 
acts are now codified as Article 2B, Sec- 
tion 1 and Section 105, respectively, of the 
Maryland Code. They are: 


“1. It is hereby declared as the policy 
of the State that it is necessary to regu- 
late and control the manufacture, sale, 
distribution, transportation and storage 
of alcoholic beverages within this State 
and the transportation and distribution 
of alcoholic beverages into and out of 
this State to obtain respect and obedience 
to law and to foster and promote tem- 
perance. * * * The restrictions, regula- 
tions, provisions and penalties contained 
in this Article are for the protection, 
health, welfare and safety of the people 
of this State. It shall also be the policy 
of the State to tax alcoholic beverages 
as provided in this Article.” 

“105. (a) It is the declared policy of 
this State that it is necessary to regulate 
and control the sale and distribution 
within the State of wines and liquors, for 
the purpose of fostering and promoting 
temperance in their consumption and re- 
spect for and obedience to the law. In 
order to eliminate price wars, which 
unduly stimulate the sale and consump- 


7 Section 105(b) reads as follows: ‘‘The Comp- 
troller is authorized and directed, by regulation, 
to prescribe the maximum discounts which may 
be allowed by any manufacturer or wholesaler 
in the sale and distribution of various quantities 
of wines and liquors. Said regulation may also, 
in the discretion of the Comptroller, prohibit 
the giving of discounts by any manufacturer or 
wholesaler in the sale and distribution of any 
or all quantities or kinds of wines and liquors.’’ 

8 Section 105(c) reads as follows: ‘‘The Comp- 
troller is authorized and directed, by regulation, 
to require the filing, from time to time, by any 
manufacturer or wholesaler or non-resident 
dealer, of schedules of prices at which wines 
and liquors are sold by such manufacturer or 
wholesaler or non-resident dealer, and further 
to require the filing of any proposed price 
change. Said regulation shall provide that the 
‘effective date of any proposed price decrease 
shall be postponed for such period of time as the 
Comptroller may prescribe sufficient to permit 
notice thereof to other manufacturers or whole- 
salers selling similar wines and liquors and an 
opportunity for the same to make a like price 
decrease. Said regulation shall also provide 
that any manufacturer or wholesaler or non- 
resident dealer proposing to sell any wines and 
liquors not currently being sold by the same 
shall first give notice to the Comptroller of the 
prices at which such wines and liquors are 
proposed to be sold; and said regulation shall 
further provide that sales of such wines and 
liquors shall not be made for such period of 
time as the Comptroller may prescribe sufficient 
to permit notice thereof to other manufacturers 
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tion of wines and liquors and disrupt the 
orderly sale and distribution thereof, it 
is hereby declared as the policy of this 
State that the sale of wines and liquors 
should be subjected to the following 
restrictions, prohibitions and regulations. 
The necessity for the enactment of the 
provisions of this section is, therefore, 
declared as a matter of legislative de- 
termination.” 

(b) This subsection authorizes and di- 
rects the Comptroller to fix maximum 
discounts, or prohibit discounts, to be 
allowed by manufacturers or whole- 
salers of wines and liquors in the sale or 
distribution thereof.” 


(c) This subsection authorizes and di- 
rects the Comptroller to require the 
filing of schedules of prices and proposed 
price changes at which wines and liquors 
are sold by such manufacturers or whole- 
salers and by non-resident dealers.’ 


(d) This subsection provides penalties. 


(e) This subsection provides that noth- 
ing in Section 105 shall be construed to 
authorize the Comptroller to fix prices 
other than to fix discounts and to post- 
pone the effective date of any proposed 
price decrease or of the sale of a new 
product, as provided in subsections (b) 
and’ (¢) 


or wholesalers selling similar wines and liquors 
and an opportunity for such other manufac- 
turers or wholesalers to alter the price of such 
similar wines and liquors so as to make that 
price comparable to the price fixed by the manu- 
facturer or wholesaler proposing to sell wines 
and liquors not currently being sold. The 
Comptroller is authorized and empowered, in 
promulgating the regulations required by this 
subsection, to require the filing by any manu- 
facturer or wholesaler or non-resident dealer 
of any other information with regard to the 
size, containers, brands, labels, descriptions, 
packages, quantities to be sold and any other 
data in connection with wines and liquors as 
the Comptroller may reasonably determine.’’ 

®* Section 105(e) reads as follows: ‘‘Nothing 
contained in this section shall be construed to 
authorize the Comptroller to fix the prices at 
which any wines and liquors may be sold by 
any manufacturer or wholesaler or non-resident 
dealer other than to fix permissible discounts 
which may be allowed by any manufacturer or 
wholesaler on such sales and other than to post- 
pone the effective date of any proposed price 
decrease in the sale and distribution of wines 
and liquors currently sold by any manufacturer 
or wholesaler or non-resident dealer or the ef- 
fective date of the sale of any wines and liquors 
not currently being sold by any manufacturer 
or wholesaler or non-resident dealer for a rea- 
sonable period sufficient to permit the filing of 
proposed price decreases or proposed sales of 
wines and liquors not currently being sold, as 
the case may be, with the Comptroller and 
notice thereof to other manufacturers or whole- 
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Pursuant to Ch. 711, now sec. 105, the 
Comptroller adopted Regulation 207 on No- 
vember 1, 1951, amended it on September 
30, 1952, and revised it on June 1, 1955, 
after the indictment in this case. The 
original regulation, as amended in 1952, ap- 
plied to and set up the following classes of 
Licensees and Permittees: ‘“ ‘A’—Manu- 
facturers or wholesalers; ‘B’—County Dis- 
pensaries without Monopoly State Agreement ; 
‘C’-—Retailers; ‘D’—Non-resident Dealers”. 
Various sections dealt with filing, discounts, 
master schedules, establishing items before 
sale, etc., as authorized by the 1951 law. 
No effort was made to deal with the prob- 
lem created by the fact that the Depart- 
ment of Liquor Control for Montgomery 
County was acting as both a wholesaler 
and a retailer, buying from manufacturers 
at the price at which they sold wholesalers, 
selling as a wholesaler to clubs, etc., in 
Montgomery County, and selling as a re- 
tailer in its dispensaries, at whatever prices 
it chose. On June 1, 1955, after the indict- 
ment in this case, the Comptroller revised 
Regulation 207, dividing Licensees and 
Permittees into the following classes “ ‘A’ 
—Wholesalers who supply Retailers; ‘B’— 
Retailers; ‘C’-—Manufacturers, Wholesalers 
and Non-Resident Dealers who Supply 
Wholesalers.” The question whether Mont- 
gomery County should be considered a 
wholesaler or a retailer is not solved by 
the revision. See Article 2B, Sections 1(h), 
1(i), 1G), 153, 154(b), 154(k) and 157(b) (2) 
of the Maryland Code. 


Chapter 711 of the Acts of 1951, now Sec- 
tion 105, was challenged in Dundalk Liquor 
Co. v. Tawes, 201 Md. 58. The Court of 
Appeals of Maryland, in an opinion by 
Chief Judge Markell, discussed the legal 
history of the economic problems involved, 
noted that although the Court had decided 
in the first Dundalk case that the earlier 
regulations were not authorized by Section 
104 “for the reason, inter alia, that they 
tended to permit horizontal price fixing, 
which section 104 does not authorize,’ the 
legislature by the Act of 1951 expressly 
authorized such regulations. Judge Markell 
continued, 201 Md. at 66: 


_ “Plenary state control over intoxicat- 
ing liquor, unrestricted by the Commerce 
Clause, art. 1, §8, cl. 3, is based on two 


salers, and an opportunity for the same to make 
like price changes. Nothing contained in this 
section shall be construed to require any manu- 
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grounds, (1) the Twenty-first Amend- 
ment, and (2) recent Supreme Court de- 
cisions which have expended the scope, 
both in liquor cases and in other cases, 
of the old rule that the Commerce Clause, 
when Congress has not acted, does not 
prohibit local regulations of interstate 
commerce which primarily protect local 
interests, e.g., pilotage laws, and only 
incidentally affect interstate commerce. 
With respect to intoxicating liquors the 
court has sometimes divided as to which 
of these two grounds is applicable, but 
the result is always the same. State of 
California v. Thompson, 313 U. S. 109, 61 
S. Ct. 930, 85 L. Ed. 1219; Duckworth v. 
State of Arkansas, 314 U. S. 390, 62 S. Ct. 
311, 86 L. Ed. 294; Carter v. Common- 
wealth of Virginia, 321 U. S. 131, 137, 64 
S. Ct. 464,88 1.) Bd) 6055 20%) *eBoth 
before the Eighteenth, and since the 
Twenty-first Amendment these questions 
‘must be judged in the light of our long- 
standing recognition of the exceptional 
problems involved in successfully regu- 
lating trade in intoxicating liquors.’ Carter 
v. Commonwealth of Virginia, supra, 321 
U. S. 136-137, 64 S. Ct. 468.” 


Judge Markell quoted the Twenty-first 
Amendment, State Board v. Young’s Market, 
supra, and the following passage from the 
concurring opinion of Mr. Justice Frank- 
furter in U. S. v. Frankfort Distilleries [1944- 
1945 Trapve CAses § 57,338], 324 U. S. 293, 
300-301: 


“As a matter of constitutional law, the 
result of the Twenty-first Amendment is 
that a State may erect any barrier it 
pleases to the entry of intoxicating liquors. 
Its barrier may be low, high or insur- 
mountable. Of course, if a State chooses 
not to exercise the power given it by the 
Twenty-first Amendment and to continue 
to treat intoxicating liquors like other 
articles, the operation of the Commerce 
Clause continues. Since the Commerce 
Clause is subordinate to the exercise of 
state power under the Twenty-first 
Amendment, the Sherman Law, deriving 
its authority from the Commerce Clause, 
can have no greater potency than the 
Commerce Clause itself. It must equally 
yield to state power drawn from the 
Twenty-first Amendment. And so, the 
validity of a charge under the Sherman 
Law relating to intoxicating liquors de- 
pends upon the utilization by a State of 
its constitutional power under the Twenty- 
first Amendment. If a state for its own 


facturer or wholesaler or non-resident dealer 
of wines and liquors to make sales to any 
licensees under the provisions of this Article.’’ 
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sufficient reasons deems it a desirable 
policy to standardize the price of liquor 
within its borders either by a direct price- 
fixing statute or by permissive sanction 
of such price-fixing in order to discourage 
the temptations of cheap liquor due to 
cutthroat competition, the Twenty-first 
Amendment gives it that power and the 
Commerce Clause does not gainsay it. 
Such state policy can not offend the 
Sherman Law even though distillers or 
middlemen agree with local dealers to 
respect this policy. If an agreement 
among local dealers not to buy liquor 
through channels of interstate commerce 
does not offend the Sherman Law though 
a like agreement as to other commodities 
would, an agreement among liquor dealers 
to abide by state policy for a uniform 
price—which is far less restrictive of in- 
terstate commerce than a comprehensive 
boycott—can hardly be a violation of the 
Sherman Law.” 324 U. S. 300-301, 65 S. 
Ct. 665. 


Judge Markell stated (201 Md. at 68): 


“We assume, without deciding, that 
the requirements of schedules of price 
changes and notice to competitors tend 
to restrict competition and maintain prices 
and that such conduct by individuals, 
under no compulsion by law, would vio- 
late the Sherman Act. But the filing of 
price schedules and notice to competitors 
is not the act of individuals but is done 
under compulsion of state law with state 
officials. The fact that to the proponents 
of the law this may be pleasing compul- 
sion does not change the nature of the 
conduct. The Sherman Act does not ‘re- 
strain state action or official action di- 
rected by a state.’ Parker v. Brown, 317 
Wee Seo 4ies51 03S Ct. 8076313287 E. 
Ed. 315. If the act of 1951 did operate 
directly on dealers without the interven- 
tion of state agencies, it would still be 
within state power under the Twenty-first 
Amendment.” 


The Frankfort Distilleries and the 
Washington Brewers Cases 


Questions similar to those raised by the 
motions in the case at bar were presented 


10 Section 17 of the Colorado Liquor Code, as 
amended by chapter 160, Laws of 1941, makes 
it unlawful wilfully and knowingly to advertise, 
offer for sale, or sell vinous liquors, spirituous 
liquors and alcoholic beverages at less than the 
price stipulated in any contract entered into 
pursuant to the provisions of the Fair Trade 
Act: section 29 provides for a manufacturer’s 
license, a wholesaler’s license, and a retail 
liquor store license; and section 20, as amended 
by Laws 1941, ec. 159, authorizes the licensing 
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in U. S. v. Frankfort Distilleries, Inc. [1944- 
1945 Trade Cases { 57,338], 324 U. S. 293, 
and in Washington Brewers Institute v. U. S., 
(9 Cir.) [1940-1943 Trape Cases {[ 56,289] 
137 F. 2d 964. A portion of the concurring 
opinion of Mr. Justice Frankfurter in the 
Frankfort Distilleries case, quoted by Judge 
Markell in the second Dundalk case, has 
been set out above. The opinion of the 
Court was written by Mr. Justice Black. 
The majority opinion referred to the Colo- 
rado Fair Trade Act, 1937 Col. Session 
Laws, Ch. 146,” and said: 


“But the Miller-Tydings Amendment 
to the Sherman Act does not permit com- 
binations of businessmen to coerce others 
into making such contracts, and Colorado 
has not attempted to grant such permis- 
sion. Both the federal and state ‘Fair 
Trade’ Acts expressly provide that they 
shall not apply to price maintenance con- 
tracts among producers, wholesalers and 
competitors. It follows that whatever 
may be the rights of an individual pro- 
ducer under the Miller-Tydings Amend- 
ment to make price maintenance con- 
tracts or to refuse to sell his goods to 
those who will not make such contracts, 
a combination to compel price mainte- 
nance in commerce among the states vio- 
lates the Sherman Act. United States v. 
Bausch & Lomb Co., 321 U.S. 707, 719- 
723. United States v. Univis Lens Co., 316 
U. S. 241, 252-253. Consequently, re- 
spondents were properly convicted, un- 
less as they argue, their conduct is not 
covered by the Sherman Act, either be- 
cause the price fixing applied only to 
retail sales which were wholly intrastate, 
or because the state’s power to control 
the liquor traffic within its boundaries 
makes the Sherman Act inapplicable.” 
324 U.S. at 296, 297. 


The first of these possible arguments is 
not raised in the case at bar. With respect 
to the second, the Supreme Court said: 


“It is argued that the Twenty-first 
Amendment to the Constitution bars this 
prosecution. That Amendment bestowed 
upon the states broad regulatory power 
over the liquor traffic within their terri- 


authority, created by the preceding section, to 
make rules and regulations pursuant to the 
licensing provisions. 

“The Colorado Unfair Practices Act, 1941 
Col. Session Laws, Ch. 261, makes it unlawful 
to sell goods below cost to injure or destroy 
competition, and states that the express pur- 
pose of the Act is ‘to safeguard the public 
against * * * monopolies and to foster and 
encourage competition’.”” 324 U. S. at 299, 
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tories. It has not given the states plenary 
and exclusive power to regulate the con- 
duct of persons doing an interstate liquor 
business outside their boundaries. Grant- 
ing the state’s full authority to determine 
the conditions upon which liquor can 
come into its territory and what will be 
done with if after it gets there, it does not 
follow from that fact that the United 
States is wholly without power to regu- 
late the conduct of those who engage in 
interstate trade outside the jurisdiction of 
the State of Colorado. 


“The Sherman Act is not being en- 
forced in this case in such manner as to 
conflict with the law of Colorado. Those 
combinations which the Sherman Act 
makes illegal as to producers, wholesalers 
and retailers are expressly exempted from 
the scope of the Fair Trade Act of Colo- 
rado, and thus have no legal sanction 
under state law either. We therefore do 
not have here a case in which the Sher- 
man Act is applied to defeat the policy of 
the State. That would raise questions of 
moment which need not be decided until 
they are presented. * * *” 


Mr. Justice Frankfurter, in his concur- 
ring opinion, after the statement quoted by 
Judge Markell, said: 


“Thus the question in this case, as I 
see it, is whether in fact the policy of 
Colorado sanctions such an arrangement 
as the indictment charges. Such a policy 
may be expressed either formally by 
legislation or by implied permission. Un- 
less state policy is voiced either by 
legislation or by state court decisions, it 
is precarious business for an outsider to 
be confident, about the legal policy of a 
State. So far as our attention has been 
called to materials relevant for ascertain- 
ing the policy of Colorado toward such a 
price arrangement as is here charged, it 
would be temerarious to .suggest that 
Colorado does sanction it. Indeed, the 
legislation of Colorado looks in the oppo- 
site direction. And we have no guidance 
from state decisions to suggest that the 
apparent condemnation of such an ar- 
rangement under the Colorado Fair- 
Trade Act, §2, Colo. Stat. Ann., ch. 165, 
§ 20(2), does not condemn the price ar- 
rangements before us. Although the At- 
torney General of Colorado has filed a 
brief as amicus curiae on the side of the 
respondents, his argument is not based on 
the contention that the policy of Colorado 
sanctions that which it is claimed the 
Sherman Law forbids. In the view I take 
of the matter, if a State authorized the 
transactions here complained of, the Sher- 
man Law could not override such exer- 
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cise of state power. For, in any event, 
if state policy did so authorize it, con- 
formity with the state policy could not 
be deemed an ‘unreasonable’ restraint 
of interstate commerce. But I do not find 
that Colorado has done so.” 


In Washington Brewers Instituie v. U. S., 


supra, the Ninth Circuit, said: 


“The Sherman Act was enacted under 
authority of the commerce clause and is 
necessarily of no greater dignity than that 
clause. The evils at which it is aimed 
differ from the abuses attempted to be 
corrected by the state laws here in ques- 
tion. The one seeks to stamp out private 
monopoly and to interdict combinations 
in restraint of trade, the others to correct 
abuses inherent in the liquor traffic. But 
modern legislation having the latter pur- 
pose tends toward the abolition of many 
competitive practices found by experience 
to be productive of evils. Thus the broad 
theory of the Sherman Act—that trade 
should be free of artificial restraints—is in 
many respects incompatible with the pol- 
icy of state liquor-control legislation; 
and wherever such conflicts exist the 
Sherman Act must give way, just as 
the commerce clause itself gives way in 
identical circumstances. Where invoca- 
tion of that Act tends to hamper or inter- 
fere with the enforcement of state laws 
regulatory of the transportation or im- 
portation of intoxicants, the Act is un- 
enforceable. By the terms of its own 
fundamental law the national government 
has disabled itself from prosecuting as an 
offense that which a state has commanded 
or implicitly encouraged as a means of 
controlling the traffic in intoxicants within 
its borders. 


“But we should be slow to assume that 
these states have undertaken to sanction 
combinations among producers having 
as their purpose the fixing of uniform 
and artificial beer prices, and appellants 
do not affirm that. Indeed, as certain of 
appellants themselves point out, the states 
have laws forbidding restraints of trade 
or the fixing or maintaining of artificial 
and noncompetitive prices for commodi- 
ties generally, which laws are applicable 
to beer as well as to other commodities. 
The state laws regulatory of the traffic in 
malt liquors are directed toward indi- 
vidual conduct. Obedience to them is 
not rendered difficult or impracticable by 
the enforcement of a federal statute de- 
claring price-fixing combinations unlawful. 
In arriving at prices to be charged for 
their commodity brewers are not required 
by the states to act otherwise than as 
free agents, nor are they expected to 
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confederate together with the design of 
suppressing legitimate competition in 
respect either of quality or of price. 
Reeteetn O 7 heZdatsOO 7.068: 


Discussion of Points 


[Charges and Maryland Law 
and Policy Compared] 


A. (1) Defendants contend that Maryland 
has adopted a policy of stabilizing prices 
and eliminating competition in the marketing 
of alcoholic beverages. Their first argument 
is that the acts charged in Count One and 
Count Two are sanctioned by State law, 
those in sub-paragraphs 14a, 14b and 14d 
impliedly, and those in sub-paragraph 14c 
expressly; that the conduct charged ac- 
tually implements the Maryland policy, 
and is therefore beyond the reach of the 
Sherman Act. 


The decision in the Washington Brewers 
case, set out in the preceding paragraph, 
answers this argument so far as l4a, 14b 
and 14d are concerned. The Maryland stat- 
ute is directed toward individual conduct. 
Obedience to it is not rendered difficult or 
impracticable by the enforcement of the fed- 
eral statute declaring price-fixing combina- 
tions and conspiracies to monopolize unlawful. 
Under the Maryland Fair Trade Law the 
fair trading of a product is optional with 
the manufacturer. Sec. 105(e) makes it clear 
that the Comptroller is not given authority 
to fix prices, but only to do the things ex- 
pressly authorized by sec. 105(b) and (c). 
Nothing in that section or in any other pro- 
vision of the Maryland law makes fair trad- 
ing mandatory or authorizes a private com- 
bination to fix prices. 


The allegations with respect to Mont- 
gomery County and other monopoly coun- 
ties in 14c present greater difficulty, because 
the statute permits the boards in those 
counties to act as both wholesalers and re- 
tailers, and this is bound to cause difficulty 
with retailers in adjacent open counties. 
The proper interpretation of the statutes is 
not clear, as witness the Comptroller’s 
June 1, 1955, revision of Regulation 207. 
The difficulty of the position in which manu- 
facturers and wholesalers were placed is 
obvious. It may be that if the only conduct 
which would violate the Sherman Act proved 
at the trial of this case was in connection 
with sales to Montgomery County and 
other monopoly counties, the court should 
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then dismiss one or both of the counts. But 
at the present time each count charges a 
combination or conspiracy the terms of 
which go beyond what may reasonably be 
considered implementation of the statutes 
or policy of the State of Maryland. 


[Motion to Take Testimony] 


(2) The motion of the Maryland State 
Licensed Beverage Association to take tes- 
timony at this time under Rule 12 to show 
that Montgomery County was getting pref- 
erential treatment from manufacturers, must 
be denied. This motion raises questions 
which should be deferred until the trial of 
the general issue. To attempt to dispose 
of them at this time would require a double 
trial of a large part of the case. 


[Scope of Federal and State Legislation] 


B. Defendants’ second argument is di- 
rected primarily at Count One, which charges 
a conspiracy to fix prices, but is extended to 
Count Two on the theory that the con- 
spiracy to monopolize deals only with the 
prices at which Montgomery County is 
forced to buy. The argument runs as fol- 
lows: (1) under the Twenty-first Amend- 
ment the States have powers in the regulation 
of the liquor traffic which are paramount to 
the Commerce Clause and to statutes en- 
acted pursuant thereto, including the Sher- 
man Act; (2) once a State Legislature has 
exercised its powers under that Amendment 
to regulate the liquor traffic, all federal leg- 
islation is superseded which conflicts with 
the policy of the State legislation; (3) Mary- 
land has preempted the field relating to the 
regulation of prices at which intoxicating 
beverages may be sold, and the policy and 
specific provisions of the Maryland statute 
are in conflict with the Sherman Act. 


There is force in this argument. The 
first proposition is supported by Siate Board 
of Equalization v. Young’s Market, 299 U. S. 
59, Carter v. Commonwealth of Virginia, 321 
U. S. 131, Washington Brewers Institute v. 
U. S., (9 Cir.) [1940-1943 TrapE CASES 
7 56,289] 137 F. 2d 964; Dundalk Liquor Co. 
v. Tawes, 201 Md. 58, quoted above, although 
it was left open by the majority of the Court 
in Frankfort Distilleries v. U. S. [1944-1945 
TRADE CASES J 57,338], 324 U. S. 293. I do 
not suggest that the Federal Government 
has no power to legislate in the field of in- 
toxicating beverages, nor that legislation by 
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the State may supersede contrary Federal 
legislation under the taxing powers of Con- 
gress or under the war powers. See Arrow 
Distilleries v. Alexander, (7 Cir.) 109 F. 2d 
397; Jatros v. Bowles, (6 Cir.) 143 F. 2d 453; 
Brown v. Jatros, (E. D. Mich.) 55 F. Supp. 
542. But I do hold that valid legislation by 
a State under the Twenty-first Amendment 
is paramount to conflicting Federal legisla- 
tion under the Commerce Clause. 


What tests shall be applied in determin- 
ing the boundaries of the field or the por- 
tions of the field that the State has preempted, 
and in determining whether there is such 
conflict between State law or policy on the 
one hand and the Federal statute on the 
other that enforcement of the Federal stat- 
ute must be denied? 


Defendants contend that we should apply 
in reverse, so to speak, the familiar rule 
that where the Federal Government has 
paramount power it may by legislation pre- 
empt the field so as to preclude the valid 
exercise of State legislative authority. See, 
for example, Bethlehem Steel Co. v. The New 
York Labor Relations Board, 330 U. S. 767; 
U. S. v. Southeastern Underwriters Associa- 
tion [1944-1945 Trane Cases § 57,253], 322 
U. S. 533; Union Brokerage Co. v. Jensen, 
322 U. S. 202; Rice v. Santa Fe Elevator 
Corp., 331 U. S. 218; Pennsylvania Water and 
Power Co. v. Federal Power Commission, 
(C. A. D. C.) [1950-1951 Trane Cases 
7 62,899], 193 F. 2d 230, aff’d [1952 Trane 
CASES {J 67,281] 72 S. Ct. 843. 


In the Bethlehem Steel case, Mr. Justice 
Jackson, speaking for the Court said: 


“* * * But when federal administration 
has made comprehensive regulations ef- 
fectively governing the subject matter of 
the statute, the Court has said that a 
state regulation in the field of the statute 
is invalid even though that particular phase 
of the subject has not been taken up by 
the federal agency * * *,” 
In U. S. uv. Southeastern Underwriters the 
primary test was stated to be “not the 
mechanical one of whether the particular 
activity affected by the state regulation is 
part of interstate commerce, but rather 
whether, in each case, the competing de- 
mands of the state and national interests 
involved can be accommodated.” In Union 
Brokerage Co. v. Jensen Mr. Justice Frank- 
furter said that the test of conflict is whether 
the respective statutes can “move freely 
within the orbits of their respective pur- 
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poses without impinging upon one another” ; 
and in the Rice case, the Court, speaking 
through Mr. Justice Douglas, said: 


“x *« > The test, therefore, is whether the 
matter on which the State asserts the 
right to act is in any way regulated by 
the Federal Act. If it is, the Federal 
scheme prevails though it is a more mod- 
est, less pervasive regulatory plan than 
that of the State.” 
See also Cloverleaf Butter Co. v. Patterson, 
315 U. S. 148, 86 L. Ed. 754; Charleston and 
Western Carolina Railway Co, v. Varnville 
Furniture Co., 237 U. S. 597, 59 L. Ed. 1137; 
Hill v. Florida, 325 U. S. 538. 


Whether that broad rule should be ap- 
plied in reverse has never been determined 
by the Supreme Court. Arguments both 
ways suggest themselves. A district judge 
would be well advised to proceed cautiously, 
especially in view of the decisions of the 
Supreme Court and the Ninth Circuit re- 
spectively in the Frankfort Distilleries and 
Washington Brewers cases. Those courts 
permitted enforcement of the Sherman Act 
in cases involving conspiracies to fix prices 
where the court found that there was no 
conflict between the State law and policy 
and the Sherman Act with respect to the 
offense charged. It is true that the laws of 
Maryland are not the same as the laws of 
the States involved in those cases. Maryland 
has stated a general policy against price 
wars in the liquor business, and has im- 
plemented this policy by certain specific 
requirements, namely, an anti-price discrimi- 
nation policy provision, a provision for the 
fixing of maximum discounts by the Comp- 
troller, and a provision requiring the posting 
of prices by manufacturers and wholesalers, 
but not by retailers. These provisions “tend 
to permit horizontal price fixing”, 201 Md. 
at 64, and some suppression of competition. 
But neither the provisions of Article 2B of 
the Maryland Code nor the decisions of 
the Court of Appeals of Maryland indicate 
that the State has adopted a policy which 
sanctions combinations or conspiracies to 
raise and fix prices or to monopolize any 
part of the interstate traffic in alcoholic 
beverages. 


The Maryland law and the Sherman Act 
come into direct conflict at certain points. 
The Maryland statute requires that sched- 
ules of price changes be filed and that notice 
thereof be given to competitors. Such action 
apart from the State statute would be for- 
bidden by the Sherman Act. Federal Trade 
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Commission v. Pacific States Paper Trade 
Association, 273 U. S. 52, 62, 71 L. Ed. 534; 
Eugene Dietzgen Co. v. Federal Trade Com- 
mussion, (7 Cir.) [1944-1945 Trane Cases 
157,216] 142 F. 2d 321, 329. If the indict- 
ment went no further than this, it could not 
stand. But it does go further, and charger 
conduct beyond anything reasonably withixa 
the ambit of the State policy. 

Defendants argue that practices which 
the State has not expressly condoned or 
required are equally within its preempted 
exclusive jurisdiction as those practices it 
has expressly dealt with; and that if prac- 
tices are engaged in which promote the 
announced State policy and objectives too 
strenuously, they can be curtailed or pun- 
ished only by Maryland law. This may be 
true if the practices engaged in reasonably 
implement the policy of the State. But if 
the practices go beyond such implementa- 
tion and violate the Sherman Act, the guilty 
parties may be punished under the Federal 
law. U. S. v. Frankfort Distilleries, Inc. 
[1944-1945 TrapE Cases 9 57,338], 324 U. S. 
293; Washington Brewers Institute v. U. S., 
(9 Cir.) [1940-1943 Trapre Cases J 56,289] 
137 F. 2d 964. 


Whether the government will be able to 
prove to the satisfaction of a jury that the 
alleged conspiracy was entered into for the 
purposes charged is another matter. It is 
noteworthy that the indictment states in 
Paragraph 17: “It never has been and is not 
now the purpose, intent, or effect of said 
offense to promote the purpose of the Miller- 
Tydings Act amendment to the Sherman 
Act (Act of Congress, August 17, 1937; 50 
Stat. 693) as amended, or the McGuire Act 
(66 Stat. 631, July 14, 1952) or the Maryland 
Fair Trade Act, or to establish wholesale 
and retail prices on alcoholic beverages for 
the protection of the good will in the 
trade-marks, brands, or names of the manu fac- 
turers or wholesalers of such alcoholic bev- 
erages”; and that the indictment does not 
state that the purpose, intent or effect of 
the alleged conspiracy under either Count 
was not to promote the purpose of Article 2B 
of the Maryland Code. In reply to a de- 
mand for particulars, the government has 
stated with respect to both Count One and 
Count Two that it “has no evidence of a 
single express agreement among the defend- 
ants, which constituted the conspiracy” but 
_ that “the conspiracy was a continuous and con- 
stantly developing over-all plan composed and 
consisting of numerous and shifting acts, trans- 
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actions, understandings and agreements of the 
defendants throughout its life, from which the 
conspiracy and entry into it by each defend- 
ant is implied”. I rule that at the trial de- 
fendants will be entitled to contend and to 
introduce evidence tending to prove that the 
purpose, intent and effect of their acts, trans- 
actions, understandings, agreements or course 
of conduct were to promote the purpose of 
the relevant provisions of Article 2B of 
the Maryland Code. Rulings on the suffi- 
ciency of the evidence offered by the re- 
spective parties to prove their contentions 
will have to abide the event. 


[Rule of Reason] 


C. Defendants’ argument on this point 
is fortified by the ‘Rule of Reason,” applied 
by the Supreme Court in Sugar Institute v. 
U. S., 297 U. S. 553, where the Court said: 


“* * * The restrictions imposed by 
the Sherman Anti-Trust Act * * * are 
not mechanical or artificial We have 
repeatedly said that they set up the essen- 
tial standard of reasonableness * * * 
They are aimed at contracts and combina- 
tions which by reason of intent or the 
inherent nature of the contemplated acts, 
prejudice the public interest by unduly 
restricting competition or unduly ob- 
structing the course of trade * * * Designed 
to frustrate unreasonable restraints, they 
do not prevent the adoption of reasonable 
means to protect interstate commerce 
from destructive or injurious practices 
and to promote competition upon a sound 
basis. Voluntary action to end abuses 
and to foster fair competitive opportuni- 
ties in the public interest may be more 
effective ‘than legal processes. And co- 
operative endeavor may appropriately have 
wider objectives than merely the removal 
of evils which are infractions of positive 
law. Nor does the fact that the correction 
of abuses may tend to stabilize a business, 
or to produce fairer price levels, require 
that abuses should go uncorrected or that 
an effort to correct them should for that 
reason alone be stamped as an unreason- 
able restraint of trade. Accordingly, we 
have held that a cooperative enterprise 
otherwise free from objection, which car- 
ries with it no monopolistic menace, is 
not to be condemned as an undue restraint 
merely because it may effect a change in 
market conditions where the change would 
be in mitigation of recognized evils and 
would not impair, but rather foster, fair 
competitive opportunities. Appalachian Coals 
v. United States, 288 U. S. 344, 373, 374, 
Lee (GuevVAl was Ment Xouuevza tee el sie 
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See also Millinery Creators’ Guild v. F. T. C., 
(2 Cir.) 109 F. 2d 175. 


(1) The courts have recognized that the 
Sherman Act has only limited applicability 
to regulated industries, such as public utili- 
ties. Pennsylvania Water and Power Co. v. 
BPP Y CDs Gy Cite) [1950 RADE 
Cases J 62,899] 193 F. 2d 230, aff’d [1952 
TRADE CASES § 67,281] 343 U. S. 414. De- 
fendants seek to apply this rule by analogy 
to the liquor traffic. The analogy, however, 
should not be applied unless the State law 
goes further in controlling prices than the 
Maryland law involved in this case. 


(2) Defendants argue that “any restraints 
and/or monopolization of trade and com- 
merce in alcoholic beverages which are 
within the ambit of the Sherman Act and 
forbidden by its provisions must be factually 
unreasonable, within the Rule of Reason, in 
the light of the purposes, objectives effects 
and all the surrounding circumstances there- 
of, including the policy and law of the State 
of Maryland * * * and relevant federal 
laws and statutes, including the Miller- 
Ayah, Ave, (WES, (Cy ahwhke 15, See. iD), 
the McGuire Act (U. S. C. Title 15, Sec. 45), 
the Clayton Act as amended by the Robinson- 
Patman Act (U. S. C. Title 15, Sec. 13(a)) 
and the Robinson-Patman Act (U. S. C. 
Title 15, Sec. 13a); and Counts One and 
Two fail to charge facts showing that the 
alleged acts and conduct of the defendants 
charged therein were so unreasonable but, 
on the contrary, allege facts showing that 
the same were reasonable and iustified with- 
in the Rule of Reason”. 


The problems that arise out of the con- 
flicting demands of the Anti-Trust laws on 
the one hand and the Fair Trade Laws on 
the other need no restatement by me; and 
when into the cauldron are thrown the pro- 
visions of Article 2B of the Maryland Code, 
especially those dealing with Montgomery 
County and other monopoly counties, you 
have a witches’ brew for the lawyer or client 
who wishes to know what may legally be 
done. Once again, however, I am forced 
to conclude that the argument does not 
require the dismissal of either Count at this 
time, but that all of the arguments pre- 
sented should be given serious consideration 
when the evidence is in, and the question of 
its sufficiency to prove the offenses charged 
is before the court. 
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III 


¢ 
Morion to DisMiss SECOND COUNT OR TO 
REQUIRE GOVERNMENT TO ELECT 
BETWEEN COUNTS 


[Sufficiency of Count] 


Defendants seek dismissal of Count 2 of 
the indictment on the ground that it does 
not allege a conspiracy to monopolize vio- 
lative of Section 2 of the Sherman Act. In 
the alternative, they seek to require the gov- 
ernment at this time to elect to proceed 
under either Count One or Count Two and 
to dismiss the other Count, on the ground 
that both counts charge facts constituting 
one, and only one, alleged offense. They 
contend that if the Sherman Act be con- 
strued to permit trial upon both Counts, it 
would to that extent be unconstitutional and 
void, as in contravention of the Fifth Amend- 
ment to the Constitution of the United 
States; and that such trial would place the 
defendants in double jeopardy and deny to 
them due process of law in contravention 
of the Fifth Amendment. 


The second count charges that defendants 
entered into and engaged in a combination 
and conspiracy to monopolize part of the 
interstate trade and commerce in alcoholic 
beverages. The part of that commerce which 
the conspiracy is alleged to have covered 
is quite narrow; but it is alleged that the 
terms of the conspiracy charged under Count 
Two included agreements that manufacturers 
and wholesalers be required to sell alcoholic 
beverages, only to those retailers who ob- 
serve and adhere to fair trade prices, and 
that no alcoholic beverages sold in the State 
of Maryland be sold directly by a manufac- 
turer to the Department of Liquor Control 
for Montgomery County or the Liquor Con- 
trol Boards of other monopoly counties. It 
is alleged that the purpose and effect of the 
offense charged in Count Two has been to 
give wholesalers a monopoly over the sale 
of alcoholic beverages to Montgomery County 
and other monopoly counties in Maryland 
by eliminating direct sales by manufacturers 
to any such counties. These allegations 
are sufficient to sustain the charge of a 
combination to monopolize in violation of Sec- 
tion 2. American Tobacco Co. v. U. S. [1946- 
1947 Trave Cases ¥ 57,468], 328 U. S. 781; 
Fashion Originators’ Guild v. F. T. C. [1940- 
1943 TrabdE Cases § 56,101], 312 U. S. 457; 
Patterson v. United States, 222 Fed. 599, cert. 
den. 238 U. S. 635; Associated Press v. United 
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States [1944-1945 Trape Cases § 57,384], 326 
U.S. 1, affirming 52 F. Supp. 362. 


[Election of Counts] 


Passing now to the alternative argument, 
that the government be required to elect 
between Count One and Count Two and 
dismiss one or the other, the first question 
is whether offenses under Section 1 and 
Section 2 of the Sherman Act are identical. 
It is clear that they are not. American To- 
bacco Co. v. U. S., supra; U. S. v. Buchalter, 
(2 Cir.) 88 F. 2d 625, cert. den. sub nom. 
Shapiro ve UNS, 301 U.S! 708. “In the 
language of Mr. Justice Burton in American 
Tobacco Co. v. U. S. [1946-1947 TRravE CASES 
57,468], 328 U. S. 781: 


‘oe * & we have here separate statutory 
offenses, one a conspiracy in restraint of 
trade that may stop short of monopoly, 
and the other a conspiracy to monopolize 
that may not be content with restraint 
short of monopoly. One is made criminal 
by § 1 and the other by § 2 of the Sherman 
Act. 

“We believe also that in accordance 
with the Blockburger case, §§1 and 2 of 
the Sherman Act require proof of con- 
spiracies which are reciprocally distinguish- 
able from and independent of each other 
although the objects of the conspiracies 
may partially overlap.” 


In the case at bar, the first count charges 
a conspiracy in restraint of trade that may 
stop short of monopoly, to wit, a conspiracy 
to raise, fix, maintain and stabilize the 
wholesale and retail prices of alcoholic bev- 
erages shipped into Maryland from manu- 
facturers located outside of the State of 
Maryland. Count Two alleges a conspiracy 
to monopolize that is not content with re- 
straint short of monopoly. These are not 
identical offenses. American Tobacco Co. v. 
U. S., supra; U. S. v. A. B. Dick Co., [1946- 
1947 Trave Cases 9 57,541], 7 F. R. D. 437; 
U.S. v. Buchalter, supra. 


But the indictment in the case at bar goes 
further, and alleges that the terms of the 
conspiracy charged in Count One are the 
same as the terms of the conspiracy charged 
in Count Two. The acts done, the effects 
thereof and the named and known partici- 
pants are also alleged to have been the same. 
They covered the same period of time and 
operated in the same territory on the same 
trade and commerce. The particulars fur- 
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nished by the government with respect to 
each count are exactly the same. 


The government has stated that “the 
proof * * * under Count One will be 
relied upon as proof of the other Counts”, 
that there will be “no variation as far as 
proof is concerned”, and that its evidence 
as to each count will be “the same evidence 
of that course of conduct.” It is hard to see 
how this can amount to proof of two con- 
spiracies which are reciprocally distinguish- 
able from and independent of each other. 
“Whether the object of a single agreement 
is to commit one or many crimes, it is in 
either case that agreement which constitutes 
the conspiracy which the statute punishes. 
The one agreement cannot be taken to be 
several agreements and hence several con- 
spiracies because it envisages the violation 
of several statutes rather than one.” Chief 
Justice Stone in Braverman v. U. S., 317 
U. S. 49, 53. The concession of the govern- 
ment that its proof under the two counts 
will be exactly the same distinguishes this 
case from such cases as U. S. v. A. B. Dick 
Co., (N. D. Ohio) [1946-1947 TrapE CaAsEs 
7 57,541], 7 F. R. D. 437, where the court 
was dealing only with the allegations of the 
indictment. 

The attempt to prove two separate con- 
spiracies by inference and implication from 
the same course of conduct would almost 
certainly be confusing to a jury. Under 
these circumstances the defendants should 
not be required to defend against the charge 
of two separate conspiracies. 

I will require the government, on or be- 
fore February 10, 1956, to elect whether 
it will proceed under Count One or Count 
Two, and to dismiss the other Count. 


IV 


Morions oF CERTAIN INDIVIDUAL 
DEFENDANTS 


Certain individual defendants have moved 
to dismiss all three counts of the indictment 
as against them because in Paragraph 6 of 
the indictment, in the section headed ‘“De- 
fendants”, the following sentence appears: 


“Said individual defendants, during the 
period covered by this indictment and 
within the applicable period of the statute 
of limitations have been actively engaged 
in the management, direction, or operation 
of the affairs, policies, and activities of 
the respective defendant organizations 
with which they are or have been associ- 
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ated, as indicated below, and within said 

period have authorized, ordered, or done 

some or all of the acts constituting and 
in furtherance of the offense hereinafter 
charged.” 

Defendants argue that they are specifi- 
cally charged therein only in the disjunctive 
with having “authorized, ordered or done 
some or all of the acts constituting and in 
furtherance of the offense hereinafter charged”, 
and therefore not directly charged with 
having combined and conspired in violation 
of the Sherman Act. This argument over- 
looks the fact that in each count the para- 
graph actually charging the offense charges 
that “the defendants”, i.e. all the defendants, 
committed the offense charged in that count. 
Paragraph 13 of Count One charges that 
“The defendants named herein, and other 
persons to the Grand Jurors unknown, 
knowingly have entered into and engaged 
in an unlawful combination and conspiracy 
to raise, fix, maintain, and stabilize the 
wholesale and retail prices of alcoholic bev- 
erages shipped into the State of Maryland 
from manufacturers located outside the State 
of Maryland” in restraint of the trade and 
commerce, in violation of Section 1 of the 
Sherman Act. Paragraph 2 of Count Two 
charges that “the defendants hereinbefore 
named * * * have entered into and en- 
gaged in an unlawful combination and con- 
spiracy to monopolize * * *”, Paragraph 2 
of Count Three charges that ‘“‘the defend- 
ants hereinbefore named * * * have been 
engaged in an attempt to monopolize”. The 
individual defendants making these motions 
are among the defendants “named herein”. 

Paragraph 14 charges “the aforesaid com- 
bination and conspiracy has consisted of a 
continuing agreement and concert of action 
among the defendants and others to the 
Grand Jurors unknown, the substantial terms 
of which have been and are: * * *” Para- 
graph 14 is realleged in Count Two; and 
Paragraph 3 of Count Three alleges: “In 
the aforesaid attempt to monopolize the 
defendants have done those things alleged 
in subparagraphs (a) through (d) of para- 
graph 14 of Count One”.™ 

These paragraphs sufficiently charge that 
each of the individual defendants committed 
the offense charged in the particular count. 


11 The allegations of Paragraph 15, which are 
realleged in Count Two, deal with what was 
done for the purpose of effectuating and carry- 
ing out the offense charged in the respective 
counts. These allegations are unnecessary and, 
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Pursuant to defendants’ motions for bills 
of particulars, the government has supplied 
certain information with respect to the par- 
ticipation of the several defendants in the 
combination and conspiracy charged in Count 
One and Count Two respectively, and in 
the attempt charged in Count Three; the 
government has also been required to sup- 
ply additional particulars before the trial. 
When these particulars have been furnished, 
each individual defendant may move to dis- 
miss the indictment or any count thereof 
against him if the particulars do not show 
his participation in the offense(s) charged. 


Vv 


Mortron To Dismiss AS AGAINST 
DISSOLVED CORPORATIONS 


[Reasons for Dissolutions] 


The indictment in this case was filed on 
April 6, 1955. On June 27, 1955, prior to 
arraignment, separate motions to dismiss 
the indictment as to Dant Distilling and 
Distributing Company, a Delaware corpora- 
tion, and Melrose Distillers, Inc., and CVA 
Corporation, Maryland corporations, were 
filed by their respective directors on the 
ground that each of said corporations had 
been dissolved on May 2, 1955, by the filing 
of articles of dissolution in the state of its 
incorporation and by unanimous consent of 
all of its stockholders pursuant to the stat- 
utes of the state of its incorporation. An 
affidavit in support of said motions shows 
that each of these corporations was a wholly 
owned subsidiary of Schenley Industries, 
Inc., another defendant. Formal action 
with respect to the dissolution of the three 
corporations was approved at a meeting of 
the board of directors of Schenley Indus- 
tries, Inc., on April 27, 1955. The Federal 
Trade Commission on September 24, 1952, 
had issued a complaint (Docket No. 6048) 
against Schenley Industries, Inc., and cer- 
tain of its subsidiaries, including Melrose 
and CVA. Dant had not been organized 
at that time. Pursuant to stipulations, the 
Federal Trade Commission entered a cease 
and desist order on March 2, 1954. This 
order “created certain limitations on the 
operations of Schenley Industries, Inc., and 
its subsidiaries” which “made it necessary 


in any event, may be clarified by particulars. 
U. 8. v. Tarpon Springs Sponge Eauchange, (5 
Cir.) [1944-1945 TRADE CASES { 57,236] 142 
F. 2d 125, at 127. c 
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to arrange for the distribution in the United 
States of all of the alcoholic beverages 
(except beer) through a single sales com- 
pany”. The name of Schenley Distributors, 
Inc., was changed to “Affiliated Distillers 
Brands Corp.” on December 27, 1954, and 
it became the single selling company on 
January 1, 1955. Counsel for the company 
was directed to effectuate the dissolution 
of Melrose, CVA and Dant. The affidavit 
states that their dissolution “was effectuated 
for the commercial and legal reasons above- 
mentioned, none of which had anything to 
do with the indictment” in the present case. 


[Applicable Law] 


The first point to be decided is what law 
governs the question. This criminal pro- 
ceeding is brought under a federal statute, 
and the question whether it can be prose- 
cuted against a deceased person or a corpo- 
ration which has ceased to exist must be 
determined by federal law. On the other 
hand, the question when corporate existence 
ends in the case of a corporation in dissolu- 
tion or which has been dissolved depends 
on the law of the state of its creation. 
Barnes Coal Corp. v. Retail Coal Merchants 
Association (4 Cir.) [1940-1943 Trane CASES 
§ 56,217] 128 F. 2d 645. 


“We start with the firmly established 
premise that a dissolved corporation may 
thereafter be proceeded against either 
criminally or civilly only if authorized by 
the laws of the state of its incorporation. 
Oklahoma Natural Gas Co. v. Oklahoma, 
2738S 22579259, 47 SaCiis0 less: 
634; Chicago Title and Trust Co. v. Forty- 
One Thirty-Six Wilcox Bldg. Corp., 302 
WS MIZ0 IZ5A5SaS! Chnl2on O2ataad. 147; 
Defense Supplies Corp. v. Lawrence Ware- 
house Co., 336 U. S. 631, 634-635, 69 S. Ct. 
FOL 931 Ed, O3l, Fo = Umizd Siates 
v. P. F. Collier & Son Corp., (7 Cir.) 208 

_ F.2d 936, at 937. 

The contested issue, therefore, must turn 
upon the Delaware and Maryland statutes 
dealing with the dissolution of corporations. 
The controlling provision of the Delaware 
law is Section 42, Revised Code of Dela- 
ware, 1935, ch. 65, as amended in 1941, 
Bimnlscasecwll. cs DeluGs sece.2/S:—-bhis 
section is entitled ‘Continuation of Corpora- 
tion after Dissolution for Purposes of Suit, 
etc.”, and provides as follows: 


12 See also In re Grand Jury Subpoenas Duces 
Tecum, (D. C. S. D. N. Y.) [1946-1947 TRADE 
CASES { 57,594] 72 F.-Supp. 1013; U. S. v. 
Cigarette Merchandisers Association, Inc., et 
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“All corporations, whether they expire 
by their own limitation, or are otherwise 
dissolved, shall nevertheless be continued 
for the term of three years from such 
expiration or dissolution bodies corporate 
for the purpose of prosecuting and de- 
fending suits by or against them, and of 
enabling them gradually to settle and 
close their business, to dispose of and 
convey their property, and to divide their 
capital stock but not for the purpose of 
continuing the business for which said 
corporation shall have been established; 
provided, however, that with respect to 
any action, suit, or proceeding begun or 
commenced by or against the corporation 
prior to such expiration or dissolution and 
with respect to any action, suit or pro- 
ceeding begun or commenced by or against 
the corporation within three years after 
the date of such expiration or dissolution, 
such corporation shall only for the pur- 
pose of such actions, suits or proceedings 
so begun or commenced be continued 
bodies corporate beyond said three-year 
period and until any judgments, orders, 
or decrees therein shall be fully executed.” 
Does the word “suits” as contained in the 

initial portion of this section, or the words 
“any action, suit, or proceeding” as con- 
tained in the proviso, encompass a criminal 
prosecution such as the instant case? 


[Prior Decisions] 


The exact question has been presented 
to the Courts of Appeals of three Circuits. 
The Sixth and Tenth Circuits held that 
sufficient corporate life did not continue 
after dissolution to permit the prosecution 
of the criminal case. U. S. v. Line Material 
Co., (6 Cir.) [1953 Trape Cases { 67,456] 
202 F. 2d 929; U. S. v. Safeway Stores, (10 
Cir.) [1944-1945 TrapE Cases § 57,208] 140 
F. 2d 834. The Seventh Circuit held the 
contrary. U.S. v. P. F. Collier & Son Corp., 
208 F. 2d 936.7 The decision of the Seventh 
Circuit was based in large part upon: 

(1) The Federal Rules of Criminal Pro- 
cedure. The Seventh Circuit said: 


“We agree that the word ‘suit’ or the 
word ‘action’ standing alone might rea- 
sonably be held as not including a criminal 
prosecution, but when the word ‘proceed- 
ing’ is added we think a combination is 
presented which is well near inclusive of 
all forms of litigation. * * * Any doubt 
on this score is readily dispelled by refer- 


a., (D. C. S. D. N. Y.) [1955 TRADE CASES 
68,198] Nov. 23, 1955, Weinfeld, J., Civil 
(Criminal] No. 144-105. 
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ence to the Federal Rules of Criminal 
Procedure, 18 U. S. C. A. Rule 2 provides, 
‘These rules are intended to provide for 
the just determination of every criminal 
proceeding.’ In scores of instances, a 
criminal prosecution is referred to as a 


>, 


‘proceeding’. 


The court cited paragraphs (a), (b) and (c) 
of Rule 21 as typical. 


(2) The decision of the Fourth Circuit in 
Bahen & Wright, Inc. v. Commissioner, 176 
F. 2d 538, which construed the same Dela- 
ware statute as follows: 


“k * * The Delaware statute explicitly 
provides for continued corporate existence 
for as long as may be necessary to reach 
a final determination of any ‘proceeding’ 
as well as any ‘action or suit’ begun by 
or against a corporation within three 
years of its dissolution. The word ‘pro- 
ceeding’ is obviously broader than action 
or suit and should be given full effect in 
order to achieve the fundamental purpose 
of the statute.” 


(3) The decision of the Supreme Court 
in Delaware in Addy v. Short, 89 A. 2d 136, 
wherein the court made some observations 
pertinent to the question at issue here. Re- 
ferring to sec. 42, the Delaware court said: 


“During the three-year period of wind- 
ing up, the corporation functions exactly 
as it had functioned before dissolution, 
with the important qualification that its 
powers are limited to closing its affairs 
and do not extend to carrying on the 
business for which it was established. 
But as concerns the property it had at the 
time of dissolution, its title and possession 
are unimpaired. Whatever rights it had, 
of whatever nature, are preserved in full 
vigor during the three-year period. Any 
other conclusion would contravene the 
plain language of the statute.” 


The Seventh Circuit, in U. S. v. P. F. 
Collier & Son Corp., supra, then said: 


“Tf, as the court stated, every right 
possessed by a corporation at the time of 
dissolution is preserved in full vigor dur- 
ing the three-year period, we see no 
reason why by the same token its liabili- 
ties, both civil and criminal, are not also 
preserved. Following the statement lastly 
quoted, the court further stated: 


“*The suggestion that the act of disso- 
lution in itself in some fashion works a 
forfeiture or extinguishment of a legal 
right, by analogy to the death of an in- 
dividual, is therefore on the face of the 
statute unsound.’ 
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“Again if dissolution by reason of the 
statute works no extinguishment of a legal 
right, we discern no reason why it works 
an extinguishment of a legal liability, 
whether civil or criminal.” 


This decision is in line with principles 
announced by the Fourth Circuit in analo- 
gous cases. In Barnes Coal Corp. v. Retail 
Coal Merchants Association, (4 Cir.) [1940- 
1943 TrapE Cases § 56,217] 128 F. 2d 645, 
a triple damage suit under 15 U. S. C. A. 
sec. 15, the Court, speaking through Chief 
Judge Parker, said: 


“On the second question, we entertain 
no doubt as to the survivability of the 
cause of action when the statute creating 
it is interpreted in the light of the com- 
mon law rule relating to survival. While 
there might be some doubt as to this were 
we to look only to the ancient decisions, 
we think that the rule is to be determined, 
not merely by a consideration of the state 
of the common law at the time of the 
enactment of the statute de bonis asportatis 
in the reign of Edward III, or even by a 
consideration of the common law rule at 
the time of the American Revolution, but 
in the light of its subsequent development 
and the decisions interpreting it. It must 
be remembered, in this connection, that 
the common law is not a static but a 
dynamic and growing thing. Its rules 
arise from the application of reason to the 
changing conditions of society. * * *” 
128 F. 2d at 648. 


Business corporations such as are involved 
in this case did not even exist at common 
law. Moreover, at common law, criminal 
proceedings did not lie against such corpo- 
rations as did exist. Finally, dissolution at 
common law was equated to civil death, 
with total extinction of corporate existence, 
upon which event the corporate realty re- 
verted to the donors thereof, the corporate 
personalty escheated to the State, and debts 
either to or from the corporation were ex- 
tinguished. 1 Blackstone, Commentaries, 
467-485. 

The corporate dissolution provided for by 
today’s statute law is an entirely different 
conception, and one which requires con- 
tinued corporate life. This principle is 
recognized and embodied in the Delaware 
statute, of which Judge Soper said: “Stat- 


utes of this type are broadly remedial.” 
176 F. 2d at 539. 


[Maryland Law] 


The principle is also recognized and em- 
bodied in the Maryland statute which is 
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applicable to defendants Melrose Distillers, 
Inc., and CVA Corporation. Art. 23, sec. 72 
of the Maryland Code contains the follow- 
ing provision: 


all such suits may be continued with such 
substitution of parties, if any, as the court 
directs.” 


“(b) The dissolution of the corporation 
shall be effective when the articles of dis- 
solution have been accepted for record by 
the Commission, provided, however, that 
the corporation shall continue in existence 
for the purpose of paying, satisfying and 
discharging any existing debts and obli- 
gations, collecting and distributing its 
assets, and doing all other acts required 
to liquidate and wind up its business and 
affairs.” (emphasis supplied) 


Sec. 78(a) of Art. 23 provides: 


“The dissolution of a corporation shall 
not relieve its stockholders, directors or 
officers from any obligations and liability 
imposed on them by law; nor shall such 
dissolution abate any pending suit or pro- 


In Diamond Match Co. v. State Tax Com- 
mission, 175 Md. 234, a tax case, the Court 
of Appeals of Maryland referred to the dis- 
solution statutes as follows: 


“The provisions are broad, and intended 
to cover every liability, although of an 
undetermined amount, and embrace the 
potential obligation contingent upon a lia- 
bility to pay taxes subsequently levied by 
statute upon an assessable basis of a 
precedent date.” 


[Existence Continues] 


I conclude that under the applicable Dela- 
ware and Maryland statutes, the corporate 
existence of the dissolved corporations con- 
tinues to a sufficient extent to permit the 


ceeding by or against the corporation, and prosecution of this criminal proceeding. 


[] 68,244] United States v. Brown Shoe Company, Inc. and G. R. Kinney Co., Inc. 


In the United States District Court for the Eastern District of Missouri, Eastern 
Division. No. 10527(2). Filed January 13, 1956. 


Case No. 1266 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Enforcement of Prohibitions—Temporary Injunctive 
Relief—Conditional Injunction.—In a Government action to enjoin the merger of two cor- 
porations engaged in the manufacture and retail distribution of shoes, the court, upon a 
consideration of the affidavits, pleadings, statutes, and equities of the case, dissolved a tem- 
porary restraining order prohibiting the consummation of the merger and ordered the 
issuance of a temporary injunction which would not prevent the merger from proceeding, 
but which would permit the merger on terms that the court could make an injunction 
effective to accomplish the purpose of Section 7 of the Clayton Act if, on final hearing, it 
was found that the corporations were violating the Act.- The injunction provided, among 
other things, that title to all assets acquired by the acquiring corporation should be vested 
in a subsidiary of such corporation; the subsidiary corporation should have independent 
management under the control of a board of directors, none of which should be on the 
board of the acquiring corporation; all assets acquired from the acquired corporation, 
together with the net earnings of that corporation subsequent to the merger, should be 
retained by the acquired corporation and should be identifiable as assets of the subsidiary 
corporation; no factory or retail outlet of the acquired corporation should be closed for 
reasons of competition with the acquiring corporation; and that such subsidiary should 


enter its appearance in the action. 
See Acquisitions of Stock or Assets, Vol. 1, 4208.15. 


Acquisitions of Stock or Assets—Substantial Lessening of Competition—Tendency to 
Create a Monopoly—Relevancy of Section 3, Clayton Act, Cases—In a Government action 
to enjoin the merger of two corporations engaged in the manufacture and retail distribu- 
tion of shoes, the Government, in support of its motion for a temporary injunction, cited a 
number of cases under Section 3 of the Clayton Act because of the similarity of language 
in Section 3 and Section 7 of the Act. The court noted that it was not convinced that the 
1950 amendment to Section 7 of the Clayton Act eliminated the distinction between the two 


Trade Regulation Reports q 68,244 


- 


Number 41—64 
2-10-56 


Zbl +O 


Court Decisions 
U. S. v. Brown Shoe Co., Inc. 


sections. The court pointed out that it is not holding that in no case would a comparison 
of sales or production in itself be insufficient to make a showing calling for a preliminary 
order, but that it would be because the figures evidenced a probable violation of Section 7 and 
not because Section 3 rulings are applicable to Section 7 cases. 


See Acquisitions of Stock or Assets, Vol. 1,  4206.140, 4206.300. 


Department of Justice Enforcement and Procedure—Injunctive Decrees—Temporary 
Injunction—Necessary Proof of Violation.—In determining whether a temporary injunc- 
tion should issue in a Government action charging a violation of Section 7 of the Clayton 
Act, the question is whether the affidavits, pleadings, and statutes present a record that 
raises questions so serious, substantial, difficult, and doubtful as to make them a fair ground 
for litigation and to call for more deliberate investigation as to the merits of the charge 
that the proposed merger in its effect may be, in a line of commerce in a section of the 
country, substantially to lessen competition or tend to create a monopoly. The Government 
does not have to prove hardship or injury to the public. The court concluded, however, that 
the instant case was not the ordinary case where proof to support the issuance of the 
injunction in the ordinary case should apply, and that the equities should be considered. 


The court noted that it was not prepared to give equal probative value to affidavits 
of the Government which were made by a stranger to the shoe industry, based wholly on 
figures obtained from public and private sources, and the affidavits of officers of the merg- 
ing corporations who had had years of experience in the shoe industry. The court held 
that, in view of the weakness of the Government’s case, a temporary injunction should not 
prevent the corporations from proceeding with the merger, but should permit the merger 
on terms that the court can make an injunction effective to accomplish the purpose of 
Section 7 of the Clayton Act if, on final hearing, it is found that the corporations are vio- 
lating the Act. 


See Acquisitions of Stock or Assets, Vol. 1, § 4208.15; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8233.150. 


For the plaintiff: Harry Richards, U. S. Attorney, St. Louis, Mo. 


For the defendants: Bryan, Cave, McPheeters and MacRoberts, and Crowdus & 
Buder, St. Louis, Mo. 


Memorandum ants and others engaged in the manufacture, 
distribution or sale of shoes, and Govern- 
ment bureau records. In opposition to the 
motion for a temporary injunction defend- 
ants offer the affidavits of George L. Smith, 
president and director of defendant Kinney, 
Clifford O, Anderson, vice-president and 
director of defendant Kinney, Clark R. 
Gamble, president and director of Brown, 
and W. L. H. Griffin, secretary of Brown. 


Mr. Tolton does not claim to have had 


any experience in any branch of the shoe 
industry. Each of the affidavits offered by 


[Motion for Preliminary Injunction] 


Huten, Judge [Jn full text]: Plaintiff 
moves to restrain the proposed merger of 
the defendants, Brown Shoe Company, Inc.* 
and G. R. Kinney Co., Inc.** On a com- 
plaint charging violation of Section 7 of the 
Clayton Act and motion seeking injunctive 
relief under Section 15 of the Act, plaintiff 
obtained a temporary restraining order. We 
now have for ruling plaintiff’s motion for a 
preliminary injunction. 


The record now before us on plaintiff’s 
part includes four affidavits, two made by 
Mr. Guis, trial attorney in the Department 
of Justice, and two by Julius H. Tolton, 
economist employed in the Department of 
Justice. The affidavits of Mr. Tolton are 
based on examination of records of defend- 


* Herein referred to as Brown. 
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the defendants recited an extensive history 
of experience by the affiants. 


[Status of Merger] 


On July 25, 1955, the directors of the de- 
fendant companies voted to submit to their 
stockholders a stock exchange plan which 


** Herein referred to as Kinney. 
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if adopted would result in Brown acquiring 
control of Kinney by placing the assets of 
Kinney in a subsidiary corporation. The 
proposed merger had progressed to where 
stockholders’ meetings were scheduled to be 
held December 1, 1955, to pass on the pro- 
posal. On November 28th plaintiff moved 
for a temporary restraining order. A re- 
straining order was granted without notice. 


[Nature of Business] 


Brown was incorporated in 1913. Brown 
sells nationally advertised brands of shoes. 
Men’s shoes are sold under two brand names; 
women’s shoes under five brand names; chil- 
dren’s shoes under two brand names. 


Brown engaged in manufacturing shoes 
until 1950, except for an experiment in the 
retail field. The independent retailer has 
been Brown’s best customer. The trend in 
retail shoe business is to the chain store. 
This trend is eliminating many independent 
retailers of shoes in cities of large and me- 
dium size. 


Brown entered the retail shoe business on 
a substantial scale because retail chain shoe 
stores were eliminating many of the inde- 
pendent retail dealers who had been Brown’s 
customers. Other large shoe manufacturers 
have reacted to the invasion of the retail 
shoe market by chain stores in the same 
manner as Brown. 


Brown originated what it terms the Brown 
franchise plan in 1949 to promote the retail 
sale of its brand shoes. Brown had 449 
such outlets in 1950. Under the plan Brown 
operated 587 retail outlets in 1955. Under 
this plan independent shoe dealers are fur- 
nished operating capital and get the bene- 
fit of Brown’s advice in operating retail 
shoe stores. The franchise dealers confine 
their shoe purchases to Brown trade name 
shoes on an estimated basis of 65% to 95% 
of their sales, The franchise agreement is 
subject to cancellation on thirty days’ no- 
tice. There is a year to year change in the 
identity and number of franchise stores, In 
1955, 61 new stores made franchise agree- 
ments with Brown and 31 severed the re- 
lation. 


[Prior Acquisitions of Retail Outlets) 


In 1951 Brown acquired Wohl Shoe Com- 
pany. The consideration was $6,918,000.06. 
“At the time of purchase Wohl was operat- 
ing 250 retail outlets in 125 store locations 
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and selling at wholesale 30% of its dollar 
volume to independent retailers. Continuing 
Wohl as a subsidiary corporation in 1955, 
Brown increased their retail outlets to ap- 
proximately 350 in 193 store locations in 
36 states. Wohl does not manufacture shoes. 
When Brown took over Wohl it was Wohl’s 
largest supplier of shoes. Sales by suppliers 
other than Brown to Wohl in 1951 was [were] 
$21,213,000.00. These sales increased to $22,- 
868,000.00 in 1955. Wohl purchased shoes 
from a large number of manufacturers and 
still makes purchases from an equal number 
of manufacturers other than Brown. Wohl’s 
purchases from Brown have increased since 
1951. Its purchases from manufacturers 
other than Brown have also increased. 


Wohl operates what is known as the 
Wohl plan account. This is an informal ar- 
rangeinent with independent retailers. They 
are financed in part in the shoe business and 
handle Brown-made shoes. There is no 
written contract between the parties. The 
arrangement is subject to cancellation at 
will. The retailer is given the benefit of 
Wohl’s experience in the retail shoe busi- 
ness. Stores operating under the Wohl plan 
account system have increased from 275 in 
1951 to 330 in 1955. Under this plan for the 
year 1955 Brown furnished 38% of Wohl 
requirements at wholesale to supply Wohl 
plan dealers. Other manufacturers accounted 
for the remaining 62%. 


In 1954 Brown took over the Regal Shoe 
Corporation for a cash consideration of 
$2,208,706.00 and stock of market value of 
$2,260,000.00. By this transaction Brown 
acquired am additional 110 retail outlets. 
Regal is operated as a subsidiary corpora- 
tion. Regal manufactures 85% of the shoes 
sold by it under the trade name of Regal. 
Since acquiring the Regal shoe chain the 
number of stores has been reduced from 
110 to 98. Regal sales in 1955 were $8,059,- 
403.00; $639,357.00 at wholesale and the re- 
mainder at retail. 


Since 1951 Brown has acquired other re- 
tail outlets. It obtained three from the 
Wetherby-Kayser Shoe Company in the 
Los Angeles area in 1952-3 for a considera- 
tion of $319,458.58; a two-thirds interest in 
two from Barnes & Co. in a cash transac- 
tion in 1954 of $100,000.00; two by a stock 
issue of estimated value of $200,000.00 from 
T. D. Reilly Shoe Company at Columbus, 
Ohio, in 1955. 
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Brown makes shoes for large mail order 
and chain stores. These distributors furnish 
Brown with specifications for shoes, and 
they are sold under the brand name of the 
customers. 


[Prior Acquisitions of Manufacturers] 


In the manufacturing field Brown ac- 
quired Spalsbury-Steis Shoe Company of 
Fredericktown, Missouri, in 1950 for $160,- 
000.00; Bourbeuse Shoe Company at Union, 
Missouri, in 1952 for a stock issue of esti- 
mated value of $207,095.00; Monogram Foot- 
wear, Inc. at Trenton, Illinois, in 1953 for a 
stock issue of estimated value of $507,- 
840.00; Kaut-Lauman-Winter, Inc. at Owens- 
ville, Missouri, in 1953 for a stock issue 
valued at $121,000.00; and O’Donnell Shoe 
Company of Trenton, Tennessee, in 1953 
for a cash consideration of $525,000.00. 


The consideration is the principal indi- 
cator in the record of scope of the enter- 
prise and size of the retail and manufacturing 
establishments represented by the foregoing 
acquisitions by Brown. 


Brown’s manufacturing production goes 
to (a) approximately 12,000 independent 
retailers, including 587 operating under the 
Brown franchise plan; (b) Brown retail 
subsidaries Wohl and Regal; (c) mail order 
and chain stores under private brands and 
made to specifications; and (d) its retail 
stores. 


[Volume of Production and Sales] 


In 1954 Brown manufactured 4.1% of the 
national shoe production. This represented 
5.+% of national production in dollars. 
Plaintiff represents Brown as standing third 
in production of shoes in 1954. The affida- 
vits presented by the defendants represent 
Brown as dropping to fourth place in 1954. 
This difference is not of consequence for 
the purpose of the present issue. 


Brown’s sales in 1955 to chain stores and 
mail order houses at billing price was $10,- 
119,000.00; to its subsidiaries $10,558,000.00 
and to independent retailers $95,078,000.00. 


As a retailer Brown’s sales in 1955 were 
approximately $42,000,000.00, or 1%-+ of 
the estimated national retail sales of $3,700,- 
000,000.00. Brown controlled 455 retail out- 
lets in 1955 of the estimated 70,000 national 
retail outlets, or less than 1% of all na- 
tional retail outlets. 
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[Company to Be Acquired] 


Kinney was incorporated in 1917. It man- 
ufactures men’s, women’s and children’s 
shoes and sells at wholesale and retail. Its 
manufacturing operations consist of four 
factories operated by subsidiary corpora- 
tions. It had 360 retail outlets in 1954. 
These outlets are in 325 cities and towns 
and shopping centers in 44 states. In 1954 
four factories produced shoes billed at $9,- 
165,923.00. This represents a factory pro 
duction of approximately 0.5% of national 
shoe production and approximately the 
same percentage of national sales in dollars. 
Sales in 1954 by Kinney, through 360 stores,. 
were 7,395,504 pairs for $31,462,518.00, or 
0.9% of all national sales. Of Kinney’s out- 
side sales for 1954 82% went to mail order 
houses; principally Montgomery-Ward, un- 
der their private brand. In recent years 
Kinney has moved strongly into shopping 
center developments. Kinney has opened 
55 new stores in suburban shopping centers 
since 1951. 


[Status of Companies in Industry] 


The officers of the defendants declare in 
the affidavits filed that there is no substan- 
tial competition between Brown and Kinney 
because of the price ranges in which the 
shoes of the respective companies are sold. 
Each is in competition with a number of 
large manufacturers and retailers with the 
result that there is intense competition in 
the shoe industry on the manufacturing and 
retail levels. 


For the year 1954 in men’s shoes up to 
$7.00 a pair, Kinney had retail sales of 
$808,497.00, and Brown had none. In men’s 
shoes from $7.00 to $8.00 a pair, Brown’s 
sales were $39,992.00 and Kinney’s sales 
were $168,852.00; from $8.00 to $9.00 a pair 
Brown had sales in men’s shoes of $625,- 
823.00, and Kinney’s sales were $224,751.00. 
Boys’ shoes sold by Brown were all over 
$6.00 a pair for a total of $991,503.00. In 
this class substantially all of Kinney’s sales. 
were under $6.00 per pair or $566,505.00. 


The table made a part of the George L. 
Smith affidavit shows that in children’s 
shoes up to $4.00 there were approximately 
the same sales by both Brown and Kinney. 
In the $4.00 to $5.00 class there was no. 
competition. Over $5.00 Brown had sales. 
of $4,701,053.00 as against Kinney’s $13,186.00. 
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For the year 1954 Brown and Kinney to- 
gether in pairs produced 5.4+% of the na- 
tional production in men’s shoes; 5.+% of 
women’s shoes; 6.+% of children’s shoes. 


Brown and Kinney’s retail sales for 1954 
were $59,490,000.00, or 1.4% of the total 
estimated sales nationally of $3,400,000,000.00. 
In pairs Brown and Kinney sold 12,356,527 
pairs, or 2.1% of the total sales at retail 
estimated at 535,000,000 pairs. 

The combined production in dollars of 
Brown and Kinney was approximately $109,- 
908,000.00, or 6.+% of the national pro- 
duction of $1,800,000,000.00, at factory billing 
price. 

According to Department of Commerce 
reports the average factory value of shoe 
production at wholesale decreased 5.+% 
between 1947 and 1954. The wholesale com- 
modity price index, according to the same 
authority, increased 14.4% during the same 
period. 

It is estimated there are 71,000 retail out- 
lets for shoes in the United States. In 1952 
the independent retailer accounted for 32% 
of dollar volume of retail sales; chain stores 
20%; department stores 16%; mail order 
stores 5%; general and clothing stores 26%; 
and other methods of sales 1%. 

Based on a Bureau of Census report it is 
estimated that production of shoes among 
classes of companies has shown little change 
since 1939. In 1939 the first 4 companies 
had 23.+% of total production; in 1954 the 
same companies had 22.4+% of total pro- 
duction. The first 8 companies had 28.+% 
of total production in 1939; in 1954 the first 
8 companies had 28.+% of total produc- 
tion. The first 50 companies had 51.+% 
of total production in 1939; in 1954 the 
same group had dropped to 46.+% of total 
production. Passing from the first 50 com- 
panies, all other manufacturers produced 
56.+% of shoes in 1954 as against 48.+ % 
in 1939. 

The officers of the defendant companies 
by their affidavits deny the charge in the 
complaint that the merger will lessen com- 
petition between the defendants, or in any 
department of the shoe industry. 


[Grounds for Merger] 


The defendants give the following grounds 
for the merger: (a) It will give Kinney 
financial resources for plant improvement 
and efficiency. (b) It will give Kinney a 
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more complete line of shoes to respond to 
changing market conditions in suburban 
areas in major cities and enable it to finance 
expansions. (c) Brown and Kinney now 
serve two distinct markets because of man- 
ufacturing and retail facilities and prices. 
The proposed merger would enable Brown 
and Kinney to offer a broader line of shoes 
in the combined retail outlets. (d) Kinney 
will be operated as a separate subsidiary 
corporation and is expected to improve its 
facilities to compete with chain stores, mail 
order houses and manufacturers in direct 
retail outlets in suburban shopping centers. 


Brown points to the history of Wohl’s op- 
erations since taken over by Brown as proof of 
its good faith, in the statement that the merger 
will not result in sales to Kinney from 
manufacturers other than Brown being ad- 
versely affected. The affidavits presented by 
defendants state that the acquisition of 
Wohl and Regal has not resulted in re- 
placement of a single retail customer Brown 
had prior to acquiring Wohl and Regal, ex- 
cept for valid business reasons such as 
credit risk, management or retirement from 
business by the retailer. 


According to Brown’s affidavits the inde- 
pendent retailer has been and will continue 
to be its primary market and interest. 


The affidavits filed by the officers of the 
defendants assert the conclusion that the 
merger will increase competition between 
Brown and other shoe manufacturers and 
retailers by adding the Kinney line to the 
Brown line and enabling Brown to offer a 
broader line than it has heretofore been 
able to offer in competition. 


The essence of plaintiff’s position, as con- 
tained in briefs filed, is that Brown, by the 
proposed absorption of Kinney, will add 360 
stores to its present retail chain, resulting 
in an estimated increase of sales from $28,- 
029,000.00 to $59,490,000.00; will increase its 
manufacturing capacity from $100,959,000.00 
to an estimated $109,908,000.00, and take 
over 118 Kinney retail stores in cities where 
Brown now has retail outlets; that this 
record, when considered with the number 
of retail outlets and manufacturing plants 
acquired by Brown since 1949, and the na- 
tional production and retail outlets for shoes, 
satisfies the burden of proof and justifies 
this Court in issuing the preliminary writ 
sought. This means the Court is called upon 
to resolve the present issue, as a matter of 
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law, on a base of only comparison of figures 
for sales and production. 


[Sections 3 and 7 of the Clayton Act] 


Planitiff cites no case under the present 
Section 7 to support its position and we 
have found none. Plaintiff does cite a num- 
ber of cases growing out of Section 3 pro- 
ceedings. Plaintiff argues we should accept 
its position in this case because of similarity 
of language in Section 3 and Section 7. 


The case of Transamerica Corp. v. Board 
of Governors (3rd Cir, 1953) [1953 TRADE 
Cases J 67,536] 206 F. 2d 163, was a Section 
7 case under the law prior to the 1950 
amendment. It plainly distinguishes the 
purpose of Section 3 and Section 7 on mat- 
ters material on the issues now for ruling 


(1. c. 170): 


“Section 3 of the Clayton Act deals with 
exclusive dealing contracts, not with 
stock acquisitions. The use of exclusive 
dealing contracts per se lessens competi- 
tion, however, so that the fact of lessening 
need not be proved. * * * 

“The situation with respect to corporate 
stock acquisitions, the subject matter of 
Section 7, is wholly different, however. 
For the acquisition of the stock of two or 
more corporations engaged in interstate 
commerce is not per se a violation of the 
section. * * * It necessarily follows that 
under Section 7, contrary to the rule 
under Section 3, the lessening of competi- 
tion and the tendency to monopoly must 
appear from the circumstances of the par- 
ticular case and be found as facts before 
the sanctions of the statute may be in- 
voked.” 


We are not convinced the 1950 amend- 
ment eliminated * the distinction so plainly 
delineated by the Court. Nor are we dis- 
posed to follow plaintiff’s suggestion and 
search the Congressional committee reports 
and debates in an effort to find support for 
such a conclusion. Section 7 is now clear 
and definite in its terms and meaning, 


This is not to hold that in no case would 
a comparison of sales or production in itself 
be insufficient to make a showing calling 
for a preliminary order, but it would be 
because the figures evidenced a probable 
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violation of Section 7 and not because Sec- 
tion 3 rulings are applicable to Section 7 
cases. 


[Necessary Showing for Relief] 


Hamilton Watch Co. v. Benrus Watch Co. 
(2nd Cir., 1953) [1953 Trape Cases { 67,517] 
206 F, 2d 738, is a Section 7 case. There it 
was ruled (1. c. 740): 


“To justify a temporary injunction it is 
not necessary that the plaintiff’s right to 
a final decision, after a trial, be absolutely 
certain, wholly without doubt; if the 
other elements are present (ie., the bal- 
ance of hardships tips decidedly toward 
plaintiff), it will ordinarily be enough that 
the plaintiff has raised questions going to 
the merits so serious, substantial, difficult 
and doubtful, as to make them a fair 
ground for litigation and thus for more 
deliberate investigation.” 


The decision in the Hamilton Watch case 
cites cases from the Eighth Circuit Court 
of Appeals in support. We have examined 
those cases. They support the Hamilton 
Watch case ruling quoted. 


[Exception] 


One exception to the rule is that in a case 
under Section 7 where the Government is 
party plaintiff, if by acquiring stock by one 
corporation in another corporation, in any 
line of interstate commerce, in any section 
of the country, the effect of such acquisition 
may be substantially to lessen competition 
or tend to create a monopoly, plaintiff would 
not have to show hardship to any segment 
of the public.** It is patent on the face of 
Section 7 that its purpose is to bar mergers 
which tend to lessen competition or tend 
to create a monopoly before they ripen into 
actuality. Consequently hardship or injury 
to the public is not and cannot be a part of 
the Government’s burden. 


[Consideration of Affidavits] 


Applying the law of the Hamilton Watch 
case, with exception noted, do the affidavits, 
pleadings and statutes present a record 
that raises questions so serious, substantial, 
difficult and doubtful as to make them a 
fair ground for litigation and to call for 


* We of course recognize that under the pres- 
ent Act it is only necessary that the stock 
acquisition may have a tendency substantially 
to lessen competition or tend to create a mo- 
nopoly, but this must appear from the cir- 
cumstances of the case, and in that respect the 
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stantial. 
** We do not intend to make a ruling as to 


the proof necessary where the litigants are 
private parties. 


in the two sections is still sub- 
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more deliberate investigation as to the 
merits of the charge that the proposed 
inerger in its effect may be, in a line of 
commerce in a section of the country, sub- 
stantially to lessen competition or tend to 
create a monopoly? 


Taken literally, the requirements for is- 
suance of a preliminary writ are very 
meager. We are reluctant to believe the 
Government would institute proceedings 
that did not present at least a “fair ground 
for litigation” and “deliberate investigation” 
by the Court, because issues are “serious, 
substantial and doubtful.” Few Clayton Act 
cases are simple. Seldom is the Court with- 
out doubt in its decision even though it 
does not say so. The Hamilton Watch case 
does not hold that the quantum of proof 
indicated shall apply in all cases—“it will 
ordinarily be enough.” ‘ 


The affidavits filed by the plaintiff recite 
figures as to manufacturing and sales of 
shoes by the two defendants and others en- 
gaged in like industry in this country. Based 
on these statistics plaintiff argues that it has 
made a prima facie case. The answer of 
Kinney and the affidavits filed by the de- 
fendants deny the charge of the complaint, 
deny that there is substantial competition 
now between Brown and Kinney, and deny 
that the merger will affect competition in 
any line of the shoe industry. The affidavits 
filed by the plaintiff are made by an econo- 
mist in the Department of Justice who 
claims no experience in any branch of the 
shoe industry. The affidavits of defend- 
ants are by officers of the defendant cor- 
porations, each reciting many years of 
experience in the shoe industry. Comparing 
the record of plaintiff and defendants as 
shown by affidavits, we are not prepared to 
give equal probative value to an affidavit 
made by a stranger to the shoe industry, 
and based wholly on figures obtained from 
public and private sources, and affidavits 
made by officers of the defendant companies 
who have had years of experience in the 
shoe industry. Without its affidavits plain- 
tiff has made no case of any kind on the 
motion. If the case were submitted finally 
on the present record, judgment would have 
to be for the defendants. 

We cannot just ignore the affidavits filed 
by the defendants. Expressing itself on the 
weight to be given to evidence of officers of 
a litigant in the shoe industry, where the 
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issue was similar to that now before this 
Court, the Supreme Court said, in Interna- 
tional Shoe Company v. Federal Trade Com- 
mission, 280 U. S. 291, 1. c, 299: 


“In addition to the circumstances al- 
ready cited, the officers of the Interna- 
tional testified categorically that there 
was in fact no substantial competition be- 
tween the companies in respect of these 
shoes, but that at most competition was 
incidental and so imperceptible that it 
could not be located. The existence of 
competition is a fact disclosed by observa- 
tion rather than by the processes of logic; 
and when these officers, skilled in the 
business which they have carried on, as- 
sert that there was no real competition 
in respect of the particular product, their 
testimony is to be weighed like that in 
respect of other matters of fact. And 
since there is no testimony to the con- 
trary and no reason appears for doubting 
the accuracy of observation or credibility 
of the witnesses, their statements should 
be accepted.” 


The affidavits of the officers of Brown 
and Kinney, after reciting the history of the 
companies and their experience in the shoe 
industry, against a background of the in- 
dustry on a national scale, declare that there 
is now no substantial competition between 
Brown and Kinney and that the merger will 
not lessen competition in any department of 
the shoe industry. The affiants go further 
and declare that the impact of the merger 
will increase competition in the industry. 
Statistics of the parties and the shoe indus- 
try are set forth in support of these con- 
clusions. There is no opinion in the record 
made by plaintiff to the contrary from any 
competent source. 


Plaintiff’s attack on the conclusions of the 
officers of defendants is based on a com- 
parison of figures of sales at retail and 
wholesale and production of the defendants, 
locations of retail outlets, and comparisons 
of percentage of production and sales, first 
of Brown with the national production and 
sales, then of Brown and Kinney combined 
with national production and sales. 


The appellate court decisions and the 
affidavits of all parties in this case convince 
this Court that the shoe industry is not sim- 
ple in its operations and that many factors 
of a complex nature must be considered 
before it can be determined that a merger 
of the character presented in this case would 
violate Section 7. 
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In the present state of the record we can 
discover no basis for plaintiff’s division and 
classification of shoes by retail and whole- 
sale price differentials, Why plaintiff shows 
the particular price differentials used in its 
argument is not given. Such differentials 
appear to have been made arbitrarily, This 
Court will not at this time follow the Goy- 
ernment’s exainple. 

Plaintiff emphasizes the location of 118 
Kinney stores in cities or towns where 
Brown now has retail outlets, and the single 
control of these combined stores after the 
proposed merger as tending to lessen com- 
petition on the retail level. By brief plain- 
tiff argues: 

“Strict interpretation of Section 7 prior 

to amendment in 1950 would have pro- 

hibited any acquisition between compa- 
nies which had previously competed.” 


(See table 10 of Tolton affidavit of De- 
cember 6, 1955.) On its face the table lends 
strong support to plaintiff's case but when 
the figures set forth in table 10 of the Tolton 
affidavit are considered in the light of the 
contents of defendants’ affidavits, we cannot 
escape the conclusion at this stage of the 
proceeding that plaintiff's use of the term 
“competitive” cities is without foundation. 


We think it a fair assumption the Court 
can take judicial notice that all shoe stores 
are not competitive whether they sell men’s, 
women’s or children’s shoes. At what price 
level they do become competitive is a 
matter of proof from those experienced in 
the industry. Those experienced in the in- 
dustry have made affidavits that Brown and 
Kinney are not in competition. Competition 
in the industry is “disclosed by observation 
rather than a process of logic.” 

Plaintiff places little emphasis on the 
manufacturing department of Brown and 
Kinney and that the merger may tend to 
lessen competition or to create a monopoly 
on Brown’s part in the manufacturing of 
shoes. Kinney’s production for 1954 was 
$9,165,000.00; Brown’s production was $100,- 
959,000.00; total shoe production in the 
United States for 1954 was $1,800,000,000.00. 
For Brown to increase its production from 
$100,959,000.00 to $109,908,000.00 by the 
merger would not, as a matter of law, tend 
to lessen competition or to create a monopoly. 

Considering this record in the light of the 
holding of the appellate courts as to the de- 
gree of proof of violation of the Act neces- 
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sary, to justify issuance of a preliminary 
injunction we conclude this is not the “or- 
dinary” case where proof to support issu- 
ance of the writ in the “ordinary” case 
should apply. 
[Equities | 

It is our belief the equities should be 
considered—hardship to the defendants, if 
any, if the writ is granted. In this connec- 
tion we should not overlook the status of 
the parties with a view to effective enforce- 
ment of an order of this Court should the 
final judgment be adverse to the defendants. 


In the Hamilton Watch case the Court 
made this comment (1. c. 743): 


“The judge must consider whether ir- 
reparable harm is likely to result to plain- 
tiff in pendente lite (1. e. ‘immediately’) 
the injunction is denied and against this. 
harm he must balance the harm to de- 
fendant likely to result if the relief is 
granted. The ‘hardship plaintiff will suf- 
fer * * * may make interlocutory relief 
imperative where the same showing at a 
final hearing would not outweigh the 
hardship the defendant would suffer from 
a permanent injunction. * * *” 


Going to the question of equities, it is 
claimed by the defendants, first, that to 
grant the preliminary writ could destroy 
the conclusion of the merger even if final 
judgment should go against the Govern- 
ment, and, second, the conditions of the 
merger are such that absent issuance of the 
preliminary writ, if final judgment is in 
favor of the Government the order of the 
Court can be made effective. 


There is no way to determine how long 
this case will take before the decree be- 
comes final. The merger depends on eco- 
nomic and stock market factors. They are 
now favorable to consummation of the 
merger. On the day of final judgment they 
may be such as to make the merger impos- 
sible. If there is a final judgment in favor 
of defendants, and economic and market 
conditions at that time are such as to make 
the merger impossible, plaintiff would have 
the victory in fact but not on the record. 


[Conditional Temporary Injunction] 


The weakness of plaintiff’s case at this 
stage moves us to conclude, first, we should 
not in fairness compel the defendants to 
hazard a loss even though winning the law 
suit, since no public injury is suggested by 
the record if a preliminary injunction as 
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sought is not granted; second, to condition 
a temporary injunction at this time that will 
not prevent the merger from proceeding if 
the stockholders approve, but permit the 
merger on terms that this Court can make 
an injunction effective to accomplish the 
purpose of the Act, if on final hearing it is 
found defendants are violating the law. 


Let an order be settled and submitted 
dissolving the temporary restraining order 
and granting a temporary injunction against 
the defendants, their officers, agents, serv- 
ants, employees and attorneys, and those 
persons in active concert or participation 
with them, providing that the stockholders’ 
meetings may proceed according to plans 
in process when the restraining order was 
issued, and if the merger is approved, then: 


(1) that title to all assets acquired from 
Kinney by Brown by the merger be vested 
in a subsidiary corporation of Brown; 


(2) that the subsidiary corporation shall 
have independent management under the 
control of a board of directors, none of 
which members shall be on the boards of 
directors of Brown or any of Brown’s other 
subsidiaries; 

(3) that all assets acquired from Kinney, 
together with the net earnings of Kinney 
subsequent to the merger, shall be retained 
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by Kinney, and shall be at all times iden- 
tifiable as assets of the subsidiary corpora- 
tion, and none such assets shall be intermingled 
with Brown’s assets; 

(4) that all the stock in the subsidiary 
corporation shall be held by Brown, other 
than qualifying shares for the board of di- 
rectors, and shall not be hypothecated or 
encumbered in any manner; 

(5) that any leases now held by Kinney 
if renewed shall be renewed in the name of 
the subsidiary corporation, and any new 
leases negotiated for the subsidiary (Kin- 
ney) outlets shall be in the name of the 
subsidiary corporation, and all such leases 
shall be and remain the property of the sub- 
sidiary corporation; 

(6) that no subsidiary (Kinney) retail 
outlet shall be closed for reasons of com- 
petition with any Brown controlled retail 
outlet; 

(7) that no factory of the subsidiary (Kin- 
ney) corporation shall be closed or any of 
its production taken over by Brown because 
of competitive reasons with Brown; and 

(8) that on formation of the subsidiary 
(Kinney) corporation it shall enter its ap- 
pearance in this cause and make itself sub- 
ject to the jurisdiction of this Court in this 
cause. 


[7 68,245] United States v. International Business Machines Corporation. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 72-344. Filed and entered January 25, 1956. 


Case No. 1115 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Tabulating Machines, Cards, and Parts—Rendition of Services.—A manufacturer 
of tabulating and electronic data processing machines and tabulating cards was required by 
a consent decree to offer (1) to sell new standard tabulating and electronic data processing 
machines, (2) to sell new special purpose tabulating or electronic data processing machines 
to the user for whom it had been designed, and (3) to sell, during a specified period of 
time, any of its tabulating or electronic data processing machines which it leases to such 
lessees. The decree provided for the establishment of sales prices by the manufacturer, 
and stated that sales prices and terms and conditions of sale should not be substantially 
more advantageous to the manufacturer than the lease charges, terms, and conditions for 
such machines. The manufacturer was required to furnish specified reports to the Attor- 


ney General regarding such sales. 

The manufacturer was ordered to offer to render, without separate charge, to pur- 
chasers of its machines the same type of services, other than maintenance and repair 
services, which it renders without separate charge to lessees of the machines; to offer to 
maintain and repair, at reasonable and nondiscriminatory prices and terms, machines 
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owned by others; and to offer to sell, at reasonable and nondiscriminatory prices and 
terms, to owners of such machines and to persons engaged in the business of maintaining 
and repairing such machines repair and replacement parts and subassemblies for any 
machines which it manufactures. 


The manufacturer was required, for a specified period of time, to offer to sell rotary 
presses of the types used by it for the manufacture of tabulating cards, upon reasonable 
and nondiscriminatory terms and conditions, to specified classes of persons; and to offer 
to sell, from its reserve stocks of paper suitable for the manufacture of such cards, to 
specified classes of persons any such paper not required for the reasonably anticipated 
needs of the manufacturer. 


Also, the manufacturer was required to solicit, in specified ways, from dealers in 
second-hand business machines orders for the purchase of any used tabulating or electronic 
data processing machine acquired pursuant to the provisions of the decree. The price 
charged by the manufacturer for such machines was not to exceed 85 per cent of the price 
computed for the sale of new machines. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Patents—Technical Information—A manufacturer was required by a consent decree 
to grant to any person an unrestricted, nonexclusive license to make, have made, use, and 
vend tabulating cards, tabulating card machinery, tabulating machines or systems, or 
electronic data processing machines or systems under any, some, or all of its existing 
and future patents (patents controlled by the manufacturer during a 5-year period after 
a specified date); and the manufacturer and its subsidiaries were ordered to grant upon 
written request and without compensation to a person licensed under any of the manu- 
facturer’s existing or future patents, pursuant to the decree, with respect to any products 
manufactured in the United States pursuant to such license, a nonexclusive grant of 
immunity from suit under any corresponding foreign patent owned or controlled by the 
manufacturer or a subsidiary of the manufacturer. The decree provided that the manu- 
facturer could charge a reasonable royalty, except for licenses under existing patents to 
make, have made, use, and vend tabulating cards and/or tabulating card machinery, which 
shall be royalty free. The decree further specified other provisions which could be 
included in such licenses, the procedures for establishing a reasonable royalty, and the 
conditions under which licenses would not have to be granted. 


The manufacturer was required, for a period of five years, to furnish such licensees 
technical information with respect to, and for use in the manufacture in the United States 
of, specified tabulating machines, tabulating cards, or tabulating card machinery manu- 
factured by or to the order of the manufacturer and used commercially at any time during 
the five years immediately preceding the entry of the decree. Reasonable and nondis- 
criminatory charges for the furnishing of such information could be made; however, such 
charges could not exceed the cost of furnishing the information. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divorcement—Service Bureau Business.—A manufacturer of tabulating and electronic 
data processing machines and tabulating cards was required by a consent decree to transfer 
all its contracts for service bureau business (the preparation of information and reports 
for others on a fee basis) to a new corporation, which could be wholly owned by the 
manufacturer. The manufacturer was thereafter prohibited from engaging in the service 
bureau business, except on a nondiscriminatory basis for the new corporation and for 
service bureaus operated by other persons. 


The new corporation was prohibited from (1) using the corporate name of the manu- 
facturer, (2) employing any person also employed by the manufacturer, (3) subleasing 
space from the manufacturer at the locations of more than 20 per cent of its bureaus, or 
(4) having a board of directors, the majority of which is constituted of persons who 
previously have not been approved by the court. The new corporation was ordered to 
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maintain separate and complete corporate records and accounts and to charge for services 


rendered, prices based upon rates which fairly reflect all expenses properly chargeable 
to such services. 


Also, the manufacturer was required to notify service bureaus using its machines of 
the availability of new machines for purchase or lease; prohibited from furnishing to the 
new corporation any machines, except upon the same terms and conditions that such 
machines are furnished to any other service bureau; and required to furnish, at a reason- 
able charge, to specified classes of persons copies of any pamphlets, books of instruction, 
or other similar documents, which it furnishes to the new corporation, relating to the 
operation and application of its machines for service bureau business. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.10. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divestiture—Tabulating Card Business—A manufacturer of tabulating and electronic 
data processing machines and tabulating cards was required by a consent decree to divest 
itself, seven years from the date of the entry of the decree, of such part of its then existing 
capacity for the manufacture of tabulating cards as may then be in excess of 50 per cent 
of the total capacity for the manufacture of tabulating cards in the United States, unless 
subsequent to four years after the entry of the decree, the manufacturer shall have shown 
to the satisfaction of the court that substantial competitive conditions exist in the manu- 
facture, sale, and distribution of tabulating cards or that such divestiture is not then 
necessary or appropriate. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.10. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Furnishing Training or Information Relating to the Maintenance and Operation of 
Tabulating Machines—A manufacturer of tabulating and electronic data processing 
machines and tabulating cards was required (1) to afford to any person, for a specified 
period of time, who is engaged, or proposes to engage, in the repair and maintenance or 
distribution of the manufacturer’s machines the opportunity to obtain training in the repair 
and maintenance of such machines, (2) to furnish to any owner of its tabulating or elec- 
tronic data processing machines and to any person eligible to receive such training copies 
of any technical manuals, books of instruction, pamphlets, diagrams, or similar documents, 
and (3) to furnish to purchasers and lessees of its machines copies of manuals, books of 
instruction, pamphlets, diagrams, or similar documents which pertain to the operation or 
application of such machines. A reasonable charge could be made for the furnishing of 
such information. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Enforcement 
—Burden of Proof.—A consent decree, which ordered a manufacturer of tabulating and 
electronic data processing machines to offer such machines for sale, provided that in any 
suit or proceeding by the Government in which the manufacturer's compliance or non- 
compliance with such order is an issue, the burden of proof should be upon the manu- 
facturer to establish that it had complied with the order. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8401. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquiring Used Tabulating Machinery—A manufacturer was prohibited by a consent 
decree from acquiring any used tabulating or electronic data processing machine of its 
manufacture owned by another person or a new service bureau corporation otherwise than 
as (1) a trade-in on a purchase of any such machine from the manufacturer or (2) a 
reasonable credit against sums then or thereafter payable to the manufacturer by a customer. 


See Combinations and Conspiracies, Vol. 1, § 2005; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Restrictions on Lessees and Purchasers of Machines—Tie-In Arrangements.—A manu- 
- facturer of tabulating and electronic data processing machines and tabulating cards was 
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prohibited by a consent decree from (1) entering into any lease, during a specified period 
of time, for a standard tabulating or electronic data processing machine for a period longer 
than one year, unless such lease is terminable after one year by the lessee upon not more 
than three months’ notice to the manufacturer, (2) requiring any lessee or purchaser of 
a standard machine to disclose to the manufacturer the use to be made of the machine, 
(3) requiring any purchaser of such machines to have them repaired or maintained by the 
manufacturer or to purchase parts and subassemblies from the manufacturer. The manu- 
facturer was prohibited from requiring any lessee or purchaser of its machines to purchase 
tabulating cards from the manufacturer and from prohibiting, or in any way subjecting 
to its control or approval, experimentation with such machine or alterations in or attach- 
ments to such machine. Also, the manufacturer was prohibited from conditioning the 
sale or lease of any standard machine upon the purchase or lease of any other such machine. 


See Combinations and Conspiracies, Vol. 1, 2005, 2005.848; Monopolies, Vol. 1, | 2610.850. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Discrimination.A manufacturer of tabulating and electronic data processing machines 
and tabulating cards was prohibited by a consent decree from (1) entering into any under- 
standing with or otherwise inducing any manufacturer, distributor, or vendor of raw 
materials suitable for the manufacture of tabulating cards to discriminate against or refuse 
to deal with third persons who buy or offer to buy such raw materials, (2) discriminating 
in price between different purchasers of tabulating cards of like grade and quality, except 
under specified circumstances, (3) prescribing or maintaining arbitrary, unreasonable, or 
unnecessary specifications for tabulating cards used in standard and special purpose tabu- 
lating machines leased or repaired and maintained by the manufacturer, or (4) entering 
into any understanding with or otherwise inducing any manufacturer, distributor, or 
vendor of tabulating card machinery to discriminate against or refuse to deal with third 
persons who buy or order to have manufactured and buy such machinery. 


See Combinations and Conspiracies, Vol. 1, § 2005.630; Monopolies, Vol. 1, § 2610.280. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Institution of Patent Infringement Suits—A manufacturer of tabulating and electronic 
data processing machines and tabulating cards was prohibited by a consent decree from 
instituting or threatening to institute any patent infringement action against any person 
for acts of infringement of existing patents alleged to have occurred prior to the entry 
of the decree, except by way of counterclaim in any action brought against the manufacturer. 


See Combinations and Conspiracies, Vol. 1, § 2013.225; Monopolies, Vol. 1, { 2610.525. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Agreements—Right to Grant Sublicenses——A manufacturer of tabulating 
and electronic data processing machines was prohibited by a consent decree, for a specified 
period of time, from entering into any understanding relating to tabulating cards, tabulating 
card machinery, tabulating machines or systems, or electronic data processing machines 
or systems which (1) grants exclusively to the manufacturer a license, sublicensing right,. 
or immunity under any patent, unless (a) the manufacturer shall have failed to obtain 
a nonexclusive license under such patent and (b) such grant shall permit the manufacturer to 
grant sublicenses under such patent; and (2) provides for disclosure to the manufacturer, 
on an exclusive basis, of any invention, formula, process, or technical information, other 
than the results of joint development programs undertaken by the manufacturer and such 


person or work done by established research or engineering organizations on behalf of 
the manufacturer. 


See Combinations and Conspiracies, Vol. 1, { 2013; Monopolies, Vol. 1, | 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined—. 
Retaining Services of Inventor or Engineer—A manufacturer of tabulating and electronic 
data processing machines and tabulating cards was prohibited by a consent decree from 
retaining any individual inventor or engineer for work on the design and development of 
tabulating cards, tabulating card machinery, tabulating machines or systems, or electronic 
data processing machines or systems, except (1) as an employee having regular hours of 
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employment or a retired employee of the manufacturer, or (2) under contracts for research, 
development, or engineering services which commit the inventor or engineer to provide 
personal services for periods of not more than one year. 


See Combinations and Conspiracies, Vol. 1, 2005; Monopolies, Vol. 1, 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets—Restrictions on Imports or Exports.—A manufacturer of tabulating 
and electronic data processing machines and tabulating cards was prohibited by a consent 
decree from entering into any understanding with any other person engaged in the manu- 
facture, sale, distribution, or repair or maintenance of tabulating cards, tabulating card 
machinery, tabulating machines or systems, or electronic data processing machines or 
systems to (1) divide sales or manufacturing territories, (2) allocate markets among manu- 
facturers, or (3) limit or prevent the import into, or export from, the United States of 
such cards or machinery. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.718; Monopolies, Vol. 1, 
{ 2610, 2610.340. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus A. 
Hollabaugh, Richard B. O’Donnell, William D. Kilgore, Jr., Harry G. Sklarsky, Harry 
N. Burgess, Baddia J. Rashid, Mary Gardiner Jones, Samuel B. Prezis, Bernard Wehr- 
mann and Daniel Reich, Attorneys. 


For the defendant: Cravath, Swaine & Moore by George B. Turner and Bruce 
Bromley; Edward Q. Carr, Jr.; Davies, Hardy & Schenck by John W. Burke, Jr.; 
Patterson, Belknap & Webb by John N. Irwin, II; and Cooper, Dunham, Keith & 


Dearborn by Drury W. Cooper, Jr. 


Final Judgment 


Davw N. Epbetstetn, District Judge [Jn 
full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on January 21, 1952; defendant Inter- 
national Business Machines Corporation 
(hereinafter called IBM) having appeared 
and filed its answer to the complaint deny- 
ing the material allegations thereof; and 
plaintiff and defendant, by their attorneys, 
having consented to the entry of this Final 
Judgment, without trial or adjudication of 
any issue of fact or law herein and without 
any admission by either party with respect 
to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent, as aforesaid, of 
each party hereto, 

It is hereby ordered, adjudged, and de- 
creed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the sub- 
ject matter of this action and of the parties. 
The complaint states a claim upon which 
relief can be granted against IBM under 
Sections 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An act to protect 
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trade and commerce against unlawful re- 
straints and monopolies,’ commonly known 
as the Sherman Act, as amended. 


II 
[ Definitions] 
As used in this Final Judgment: 


(a) “Tabulating card” shall mean a unit 
record card designed for the recording of 
data in the form of punched holes to be 
sensed by mechanical or electrical (includ- 
ing electronic) means. 


(b) “Fabulating card machinery” shall 
mean machines and devices, and attach- 
ments therefor, used to make tabulating 
cards. 


(c) “Tabulating system” shall mean any 
group of machines capable of entering, 
converting, receiving, classifying, comput- 
ing and recording alphabetic and/or numeric 
accounting and/or statistical data by means 
of tabulating cards, and in which tabulating 
cards are used for storing data and com- 
municating it within the system; provided 
that “tabulating system” shall not include 
“electronic data processing system” as here- 
inafter defined. 


(d) “Tabulating machine” shall mean a 
machine or device and attachments therefor 
used primarily in a tabulating system. 
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(e) “Electronic data processing system” 
shall mean any machine or group of auto- 
matically intercommunicating machine units 
capable of entering, receiving, storing, classi- 
fying, computing and/or recording alpha- 
betic and/or numeric accounting and/or 
statistical data without intermediate use of 
tabulating cards, which system includes one 
or more central data processing facilities 
and one or more storage facilities, and has 
either 


(1) the ability to receive and retain in 
the storage facilities at least some of the 
instructions for the data processing oper- 
ations required, or 

(2) means, in association with storage, 
inherently capable of receiving and utiliz- 
ing the alphabetic and/or numeric repre- 
sentation of either the location or the 
identifying name or number of data in 
storage to control access to such data, or 


(3) storage capacity for 1,000 or more 
alphabetic and/or decimal numeric char- 
acters or the equivalent thereof. 


(f) “Electronic data processing machine” 
shall mean a machine or device and attach- 
ments therefor used primarily in or with an 
electronic data processing system. 


(g) “Standard tabulating machine” or 
“standard electronic data processing ma- 
chine” shall mean a tabulating machine or 
an electronic data processing machine manu- 
factured by IBM and made generally avail- 
able to its customers. 


(h) “Special purpose tabulating machine” 
or “special purpose electronic data proc- 
essing machine” shall mean a tabulating 
machine or an electronic data processing 
machine designed and produced by IBM 
for use by a limited number of customers 
but not made generally available to all IBM 
customers. 


(i) “New” machines shall mean tabulat- 
ing or electronic data processing machines 
produced (1) by original assembly of new 
and/or used parts or components or, (2) as 
to any type of machine generally offered 
for lease which is not currently being so 
assembled but is being produced by rebuild- 
ing existing machines, by such rebuilding. 

(j) “Point value” shall mean the dollar 
amount of the monthly charge made by 
IBM in respect of a tabulating or electronic 
data processing machine leased by IBM to 
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its customers under its machine service 


agreements. 


(k) “Service bureau business” shall mean 
the preparation with tabulating and/or elec- 
tronic data processing machines of account- 
ing, statistical and mathematical information 
and reports for others on a fee basis. 


(1) “Service bureau” shall mean an or- 
ganization engaged principally in the serv- 
ice bureau business. 


(m) “Existing patent” (or “existing pat- 
ents”) means any United States letters 
patent (including, but not limited to, the 
patents listed in Schedule A to be filed in 
this Court within 30 days after the entry 
of this Final Judgment) or patent appli- 
cation, and any division, continuation, re- 
issue or extension of such patent, relating, 
but only in so far as it relates, to tabulating 
cards, tabulating card machinery, tabulat- 
ing machines or systems, or electronic data 
processing machines or systems, owned or 
controlled by IBM on January 1, 1956, or 
under which IBM then had the power to 
grant licenses or sublicenses to other persons. 


(n) “Future patent” (or “future patents’) 
means any United States letters patent or 
patent application (exclusive of existing 
patents), and any division, continuation, 
reissue or extension of such patent, relat- 
ing, but only in so far as it relates, to tabu- 
lating cards, tabulating card machinery, 
tabulating machines or systems, or elec- 
tronic data processing machines or sys- 
tems, owned or controlled by IBM during 
the period of five years following January 
1, 1956, or under which IBM during such 
period has the power to grant licenses or 
sublicenses to other persons. 


(o) “Subsidiary” shall mean a corporation 
more than 50% of whose stock entitled to 
vote upon election of directors (other than 
preferred stock entitled to vote upon the 
failure of the corporation to pay certain 
dividends) is, directly or indirectly, owned 
by IBM. 


(p) “Person” shall mean an individual, 
partnership, firm, association, government, 
governmental institution, or corporation 
other than individuals who are directors, 
officers, employees, agents, and_ repre- 
sentatives of IBM, but shall not include 
subsidiaries of IBM unless such inclusion 
is specifically provided for. 
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Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to IBM shall also be applicable 
to its subsidiaries, officers, directors, agents, 
employees, successors, assigns, and all per- 
“sons acting under, through or for IBM, 
but shall not impose any obligation to do 
or omit any action outside the United States 
unless specifically provided for hereinafter. 


IV 
[Sale of Tabulating Machines] 


(a) It is the purpose of this Section IV 
of this Final Judgment to assure to users 
and prospective users of IBM tabulating 
and electronic data processing machines at 
any time being offered by IBM for lease and 
sale an opportunity to purchase and own 
such machines at prices and upon terms 
and conditions which shall not be sub- 
stantially more advantageous to IBM than 
the lease charges, terms and _ conditions 
for such machines. 


(b) IBM is hereby ordered and directed, 
beginning not later than one year after the 
entry of this Final Judgment, to offer 


(1) to sell, at any time during the 
period of 18 months next thereafter, to 
the lessee of any IBM tabulating or 
electronic data processing machine each 
such machine being used by such lessee; 


(2) to sell new standard tabulating and 
electronic data processing machines of 
each type at any time thereafter currently 
being manufactured and offered for lease 
or sale by IBM; and 


(3) to sell any new special purpose 
tabulating or electronic data processing 
machine to the user for whom it has been 
designed and produced by IBM. 


(c) IBM 
rected to: 

(1) establish a sale price for each ma- 
chine offered for sale pursuant to para- 
graph (b)(1) of this Section IV which 
shall not be greater than the sale price 
for a new machine of the same type and 
model less 10% for each full year of age, 
computed from the date of first instal- 
lation after original assembly or rebuild- 
ing, except that for machines more than 
eight years of age the price may be not 
more than 25% of such sale price; 


is hereby ordered and di- 
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(2) establish a sale price for each ma- 
chine offered for sale pursuant to para- 
graphs (b){2) and (b)(3) of this Section 
IV which shall have a commercially rea- 
sonable relationship to the lease charges 
for such machine; 


(3) establish such other nondiscrimi- 
natory terms as may be appropriate to 
the sale of tabulating or electronic data 
processing machines, including, at the 
option of the purchaser, reasonable credit 
terms for purchasers having satisfactory 
credit ratings and such warranties as are 
customary for the sale of similar business 
machines; 

(4) afford to its salesmen compensation 
for selling tabulating and electronic data 
processing machines which shall be not 
less favorable to them than their compen- 
sation for leasing the same machines; 


(5) make a full and fair disclosure, in 
the solicitation of orders for tabulating 
and electronic data processing machines, 
of the prices and terms for the sale and 
lease of such machines; 

(6) furnish in writing, upon written 
request, to each person inquiring con- 
cerning the lease or purchase of IBM 
tabulating or electronic data processing 
machines complete information concern- 
ing delivery dates and terms and con- 
ditions of lease and purchase of such 
machines; and 

(7) fill purchase and lease orders for 
machines required to be sold by para- 
graph (b)(2) of this Section 1V without 
discrimination between lease and _ pur- 
chase orders and, to the extent adminis- 
tratively- practicable and permitted by 
law, in the order of their receipt. 


(d) In any civil suit or proceeding insti- 
tuted by the Plaintiff between two and ten 
years after the entry of this Final Judgment, 
in which IBM’s compliance or noncom- 
pliance with the provisions of this Section 
IV shall be an issue, the burden of proof 
shall be upon IBM to establish that it has 
complied with the provisions of this Sec- 
tion IV. 


V 
[Used Tabulating Machines] 
(a) IBM is -hereby enjoined and re- 


strained from acquiring any used IBM 
tabulating or electronic data processing 
machine owned by another person or the 
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Service Bureau Corporation hereinafter 
provided for in Section VIII of this Final 
Judgment otherwise than as (1) a trade-in 
on a purchase of a tabulating or electronic 
data processing machine from IBM or (2) 
a reasonable credit against sums then or 
thereafter payable to IBM by a customer. 


(b) IBM is hereby ordered and directed 
to solicit, in the manner specified in the 
provisions of paragraph (c) of this Section 
V, from dealers in second-hand business 
machines orders for the purchase of any 
used IBM tabulating or electronic data 
processing machines acquired by IBM pur- 
suant to paragraph (a) of this Section V. 
The price charged by IBM for any such 
machine shall not exceed 85% of the price 
computed pursuant to paragraph (c)(1) of 
Section IV of this Final Judgment. 


(c) IBM is hereby ordered and directed: 


(1) within one year after the entry of 
this Final Judgment, and each six months 
thereafter for a period of five years, to 
cause the provisions of this Section V to 
be published in at least two trade journals 
of general circulation among dealers in 
second-hand business machines; 


(2) commencing one year after the 
entry of this Final Judgment, to furnish 
at intervals of not more than 30 days 
to all dealers in second-hand business 
machines who shall within the preceding 
180 days have made written requests 
therefor, and to at least one national 
trade association of such dealers, a list 
of all tabulating and electronic data 
processing machines acquired by IBM 
pursuant to paragraph (a) of this Sec- 
tion V since the date of the making of 
the last such list, and the prices thereof; 
and 

(3) to keep all machines listed in the 
information furnished pursuant to subpara- 
graph (2) of paragraph (c) of this Section 
V available for inspection and purchase by 
one or more of such dealers for a period of 
60 days after such information shall have 
been furnished. 


VI 
[Repair and Maintenance Services—Parts]| 
IBM is hereby ordered and directed: 


(a) to offer to render, without separate 
charge, to purchasers from it of tabulating 
or electronic data processing machines the 
same type of services, other than mainte- 
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nance and repair services, which it renders 
without separate charge to lessees of the 
same types of machines; 


(b) to offer, commencing one year after 
the entry of this Final Judgment and so 
long thereafter as IBM shall continue to 
render repair and maintenance service, to 
maintain and repair at reasonable and non- 
discriminatory prices and terms IBM tabu- 
lating and electronic data processing machines 
for the owners of such machines; provided 
that, if any such machine shall be altered, 
or connected by mechanical or electrical 
means to another machine, in such a man- 
ner as to render its maintenance and repair 
impractical for IBM personnel having had 
the standard training and instruction pro- 
vided by IBM to such maintenance and 
repair personnel, then IBM shall not be 
required by this Final Judgment to render 
maintenance and repair service for such 
IBM machine; and 


(c) to offer to sell at reasonable and non- 
discriminatory prices and terms, to owners 
of IBM tabulating or electronic data proc- 
essing machines (whether or not the pur- 
chaser receives IBM repair and maintenance 
service) and to persons engaged in the busi- 
ness of maintaining and repairing such 
machines and during the period when IBM 
has such parts and subassemblies available 
for use in its leased machines, repair and 
replacement parts and subassemblies for 
any tabulating machines or electronic data 
processing machines manufactured by IBM. 


Vil 
[Restrictions on Lessees and Purchasers] 


(a) IBM is hereby enjoined and re- 
strained, for a period of ten years after 
entry of this Final Judgment, from enter- 
ing into any lease for a standard tabu- 
lating or electronic data processing machine 
for a period longer than one year, unless 
such lease is terminable after one year by 
the lessee upon not more than three months’ 
notice to IBM. 

(b) IBM is hereby enjoined and re- 
strained from requiring any lessee or pur- 
chaser of an IBM standard tabulating or 
electronic data processing machine to dis- 
close to IBM the use to be made of the 
machine. 

(c) IBM is hereby enjoined and re- 
Strained from requiring any purchaser of 
an IBM tabulating or electronic data proc- 
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essing machine to have it repaired or main- 
tained by IBM or to purchase parts and 
subassemblies from IBM. 


(d) IBM is hereby 
strained from: 


enjoined and _ re- 


(1) requiring any lessee or purchaser 
of an IBM tabulating or electronic data 
processing machine to purchase tabulat- 
ing cards from IBM or directly or indi- 
rectly discriminating against any such 
person by reason of the fact that cards 
not manufactured by IBM are used, 

(2) prohibiting, or in any way subject- 
ing to IBM control or approval, experi- 
mentation with such machine, or 

(3) prohibiting, or in any way subject- 
ing to IBM control or approval, alter- 
ations in or attachments to such machine; 


provided, however, that this Section VII(d) 
shall not be construed to restrain IBM from 
including in any agreement with any lessee 
of such a machine provisions reasonably 
designed to prevent such interference with 
the normal and satisfactory operation and 
maintenance of such machine as will sub- 
stantially increase the cost of maintenance 
thereof. 


VIII 


[Service Bureau Business] 


(a) IBM is hereby ordered and directed 
to transfer, within one year after the date 
of the entry of this Final Judgment, all its 
contracts for service bureau business to a 
corporation (hereinafter called the Service 
Bureau Corporation), which may be wholly 
owned by IBM, and IBM shall thereafter 
be enjoined and restrained from engaging 
in the service bureau business except on 
a nondiscriminatory basis for the Service 
Bureau Corporation and for service bureaus 
operated by other persons. 


(b) The Service Bureau Corporation shall 
be enjoined and restrained from: 


(1) using any corporate name contain- 
ing the words International Business 
Machines or IBM; 

(2) employing any person also em- 
ployed by IBM, or any person to solicit 
for IBM any order for the sale or lease 
of any IBM tabulating or electronic data 
processing machines or systems; 

(3) after three years following the date 
of the entry of this Final Judgment, sub- 
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leasing space from IBM at the locations 
of more than 20% of its bureaus; or 


(4) for a period of five years after the 
organization of the Service Bureau Cor- 
poration, having a board of directors the 
majority of which is constituted of per- 
sons who previously have not been ap- 
proved by this Court. 


(c) The Service Bureau Corporation shall 
be ordered and directed to: 


(1) maintain, in accordance with good 
accounting practice, separate and com- 
plete corporate records and accounts 
which shall be audited annually by inde- 
pendent public accountants; and 


(2) charge for services rendered by it 
prices based upon rates which shall fairly 
reflect all expenses properly chargeable 
thereto provided, however, that nothing 
herein contained shall prevent the Service 
Bureau Corporation from reducing any 
price to meet an equally low price of a 
competitor. 


(d) IBM is hereby ordered and directed 
to notify promptly service bureaus using 
IBM machines of the availability for pur- 
chase or lease as required by this Final 
Judgment of each new type of standard 
tabulating machine and electronic data 
processing machine offered by IBM for 
general use by its customers and of each 
new type of special purpose tabulating 
machine and electronic data processing ma- 
chine made available to the Service Bureau 
Corporation, and the prices, terms and con- 
ditions for the sale or lease thereof. 


(e) IBM is hereby enjoined and restrained 
from furnishing to the Service Bureau Cor- 
poration any tabulating or electronic data 
processing machines except upon the same 
terms, conditions and delivery schedules 
that such machines are furnished to any 
other service bureau. 


(f) IBM is hereby ordered and directed 
to furnish, upon written application and at 
reasonable and nondiscriminatory charges, 
to any person engaged, or proposing to 
engage, in the operation of a service bureau 
using IBM machines copies of any pamph- 
lets, books of instruction or other similar 
documents which it furnishes to the Service 
Bureau Corporation relating to the oper- 
ation and application of IBM tabulating or 
electronic data processing machines for 
service bureau business. 
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IX 


[Repair and Maintenance Training 
and Information] 


IBM is hereby ordered and directed: 

(a) For a period of five years from the 
date of this Final Judgment, upon written 
request, to afford to any person (other than 
agents or employees of a manufacturer of 
tabulating or electronic data processing 
machines) who is engaged, or proposes in 
good faith to engage, in the repair and 
maintenance or distribution of IBM tabu- 
lating machines and/or electronic data 
processing machines the opportunity to ob- 
tain training in the repair and maintenance 
of such IBM machines, which shall be 
substantially equivalent in method and na- 
ture to such training then being given by 
IBM to its customer engineering employees. 
Reasonable and nondiscriminatory charges 
may be made to reimburse IBM for the 
cost of furnishing such instruction and any 
materials furnished to such person taking 
instruction. 


(b) Upon written request to furnish, at 
reasonable and nondiscriminatory charges 
made to reimburse IBM for the cost of 
furnishing them, to any owner of an IBM 
tabulating or electronic data processing 
machine and to any person eligible to re- 
ceive training pursuant to paragraph (a) 
of this Section IX copies of any technical 
manuals, books of instruction, pamphlets, 
diagrams or similar documents, which it 
furnishes generally to its own repair and 
maintenance employees relating to tabu- 
lating or electronic data processing ma- 
chines and which pertain to such training. 


(c) Upon written request to furnish, on 
a nondiscriminatory basis, without charge 
or at a reasonable charge made to reim- 
burse IBM for the cost of furnishing them, 
to purchasers and lessees of IBM tabulat- 
ing machines and electronic data processing 
machines, copies of manuals, books of in- 
struction, pamphlets, diagrams, or similar 
documents which pertain to the operation 
or application of such machines owned or 
leased by such purchasers or lessees. 


x 


[Tabulating Cards—Prohibitions, Sales, 
Divestiture | 


(a) IBM is hereby enjoined and restrained 
from: 
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(1) Entering into, maintaining, adher- 
ing to, or furthering, directly or indirectly, 
any contract, agreement, or under- 
standing with or otherwise inducing any 
manufacturer, distributor, or vendor of 
raw materials suitable for the manufac- 
ture of tabulating cards to discriminate 
against or refuse to deal with third per- 
sons who buy or offer to buy such raw 
materials. 

(2) Discriminating in price between 
different purchasers of tabulating cards 
of like grade and quality, provided that 
this provision shall not prevent differen- 
tials which (A) make only due allowance 
for differences in the cost of manufacture, 
sale, or delivery resulting from the differ- 
ing methods or quantities in which such 
commodities are to such purchasers sold 
or delivered, or (B) are made to meet 
an equally low price of a competitor. In 
any proceeding to enforce the provisions 
of this paragraph, IBM shall have the 
burden of establishing to the satisfaction 
of this Court that its price differentials 
are in fact so justifiable. 


(3) Prescribing, fixing, establishing, or 
maintaining arbitrary, unreasonable, or 
unnecessary specifications for tabulating 
cards used in standard and special pur- 
pose tabulating machines leased or re- 
paired and maintained by IBM. 

(4) Entering into, maintaining, adhering 
to, or furthering, directly or indirectly, 
any contract, agreement or understanding 
with or otherwise inducing any manu- 
facturer, distributor or vendor of tabu- 
lating card machinery to discriminate 
against or refuse to deal with third per- 
sons who buy or order to have manu- 
factured and buy such machinery. 


(b) IBM is hereby ordered and directed, 
for a period of five years following the date 
of entry of this Final Judgment, to offer to 
sell rotary presses in good condition, of 
the types used by IBM for the manufac- 
ture of tabulating cards, upon reasonable 
and nondiscriminatory terms and condi- 
tions to any person who (1) is engaged, or 
proposes in good faith to engage, in the 
manufacture of tabulating cards and (2) has 
been unable to obtain delivery of such 
presses, as required for his needs, within 
a reasonable time from manufacturers of 
printing presses; provided, that IBM shall 
not be obliged to deliver more than 30 
presses in each year, 
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(c) IBM is hereby ordered and directed, 
for a period of five years following the date 
of entry of this Final Judgment, to offer 
to sell, from its reserve stocks of paper 
suitable for the manufacture of tabulating 
cards, any such paper not required for the 
reasonably anticipated needs of IBM, to 
any person who (1) is engaged, or proposes 
in good faith to engage, in the manufacture 
of tabulating cards and (2) has been unable 
to obtain delivery of such paper, as required 
for his needs, from manufacturers of such 
paper in the United States. IBM may 
charge for such paper amounts sufficient to 
reimburse IBM for its costs. 


(d) Seven years from the date of entry 
of this Final Judgment IBM shall divest 
itself, upon terms and conditions approved 
by this Court, of such part of its then 
existing capacity for the manufacture of 
tabulating cards as may then be in excess 
of 50% of the total capacity for the manu- 
facture of tabulating cards in the United 
States, unless subsequent to four years after 
the entry of this Final Judgment IBM shall 
have shown to the satisfaction of this Court 
that substantial competitive conditions ex- 
ist in the manufacture, sale and distribution 
of tabulating cards or that such divestiture 
is not then necessary or appropriate. 


XI 
[Licensing of Patents] 


(a) IBM is hereby ordered and directed 
to grant to each person making written 
application therefor an unrestricted, non- 
exclusive license to make, have made, use 
and vend tabulating cards, tabulating card 
machinery, tabulating machines or systems, 
or electronic data processing machines or 
systems under, and for the full unexpired 
term of, any, some or all IBM existing 
and future patents. 

(b) IBM is hereby enjoined and re- 
strained from making any sale or other 
disposition of any existing or future patent 
which deprives it of the power or authority 
to grant such licenses, unless the pur- 
chaser, transferee, or assignee shall file 
with this Court, prior to consummation of 
said transaction, an undertaking to be 
bound by the provisions of this Section 
XI with respect to such patent. 


(c) IBM and its subsidiaries are ordered 
and directed, in so far as they have power 
and right to do so, to grant upon written 


Trade Regulation Reports 


Cited 1956 Trade Cases 
U. S. v. International Business Machines Corp. 


7,127 


request and without compensation to a 
person licensed under any IBM existing or 
future patent or patents pursuant to Section 
XI of this Final Judgment, with respect to 
any products manufactured in the United 
States pursuant to such license, a non- 
exclusive grant of immunity from suit un- 
der any corresponding foreign patent or 
application owned or controlled by IBM or 
a subsidiary of IBM. 


(d) IBM is hereby enjoined and re- 
strained from including any restriction 
whatsoever in any license granted by it 
pursuant to the provisions of this Section 
XI, except as hereinafter provided: 


(1) the license may be nontransferable; 


(2) a reasonable royalty may be charged 
(except for licenses under existing patents 
to make, have made, use and vend tabu- 
lating cards and/or tabulating card ma- 
chinery, which shall be royalty-free), 
which royalty shall be non-discriminatory 
as among royalty-paying licensees pro- 
curing the same rights under the same 
patents, provided that the royalty charged 
an applicant who grants a patent license 
to IBM may reflect the fair value of such 
license; 

(3) reasonable provision may be made 
for periodic royalty reports by the licensee 
and inspection of the books and records 
of the licensee by an independent auditor, 
an independent engineer or any person 
acceptable to both licensor and licensee, 
who shall report to the licensor only the 
amount of the royalty due and payable; 

(4) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to make the reports, pay 
the royalties or permit the inspection of 
his books and records as_ hereinabove 
provided; and 

(5) the license must provide that the 
licensee may cancel the license in whole 
or as to any specified patents at any time 
after one year from the initial date 
thereof by giving 30 days’ notice in 
writing to the licensor. 


(e) Upon receipt of written application 
for a license under the provisions of this 
Section XI, IBM shall advise the applicant 
in writing of the royalty which it deems 
reasonable for the patent or patents to 
which the request pertains. If the applicant 
rejects the royalty proposed by IBM and 
if the parties are unable to agree upon a 
reasonable royalty within 120 days from the 
date such rejection is communicated in 
writing to IBM, the applicant or IBM may, 
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upon notice to the Attorney General, apply 
to this Court for the determination of a 
reasonable royalty. In any such proceeding, 
the burden of proof shall be on IBM to 
establish the reasonableness of the royalty 
requested by it. Pending the completion 
of negotiations or any such proceedings, the 
applicant shall have the right to make, have 
made, use and vend under the patents to 
which his application pertains without pay- 
ment of royalty or other compensation. A 
final Court determination of reasonable 
royalty shall be applicable to the applicant, 
and to any other licensee then having or 
thereafter obtaining the same rights under 
the same patents, at the option of such 
other licensee, from the date upon which 
the applicant requested such license. If the 
applicant fails to accept a license, such ap- 
plicant shall pay the court costs in such 
proceedings and any royalties found by the 
Court to be due to IBM. 


({) Nothing herein shall prevent any ap- 
plicant from attacking, in the aforesaid 
proceedings or in any other controversy, 
the validity or scope of any of the patents, 
nor shall this Final Judgment be construed 
as imputing any validity of any said patents. 


(g) The provisions of this Section XI 
shall not require IBM to grant a license 
to any applicant unless: 


(1) for a license under an existing 
patent (except an existing patent relating 
to tabulating cards and/or tabulating card 
machinery), said applicant agrees not to 
bring suit under any, some or all of the 
United States patents and patents issued 
on applications owned or controlled by 
said applicant or under which said ap- 
plicant has the power to grant licenses 
on the date of the request by the ap- 
plicant for a license, for infringement by 
IBM arising out of the manufacture, use or 
sale of tabulating machines or systems or 
eletronic data processing machines or 
systems of the types and models being 
manufactured or used by IBM in its 
regular line of business on the date of 
the request by the applicant, without first 
having offered to IBM a nonexclusive 
license for a reasonable royalty under 
and for the full life of said patent or 


patents claimed by the applicant to be 
infringed; 


(2) for a license under a future patent 
(except a future patent relating to tabu- 
lating cards and/or tabulating card ma- 
chinery), said applicant agrees upon request 
to grant to IBM, for a reasonable royalty 
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and for the full, unexpired term of each 
licensed patent, a nonexclusive license, 
or the right to obtain a nonexclusive 
license, to make, have made, use and 
vend tabulating machines or systems, or 
electronic data processing machines or 
systems under any, some or all of the 
United States patents and applications 
owned or controlled by said applicant or 
under which said applicant has the power 
to grant licenses on the date of the re- 
quest by the applicant for a license; 


(3) for a license under a future patent 
relating to tabulating cards or tabulating 
card machinery, said applicant agrees 
upon request to grant to IBM, for a rea- 
sonable royalty and for the full, unex- 
pired term of each licensed patent, a 
nonexclusive license, or the right to ob- 
tain a nonexclusive license, to make, have 
made, use and vend tabulating cards or 
tabulating card machinery under any, 
some or all of the United States patents 
and applications owned or controlled by 
said applicant or under which said ap- 
plicant has the power to grant licenses on 
the date of the request by the applicant 
for a license; and 


(4) in any event the applicant agrees 
upon request to grant without compen- 
sation, for any products manufactured 
in the United States pursuant to such 
license to IBM, a nonexclusive grant of 
immunity to IBM and any subsidiary 
of IBM from suit under any correspond- 
ing foreign patent or application then 
owned or controlled by said applicant. 


For the purpose of this Section XI(g), a 
patent shall be deemed to be owned or con- 
trolled by an applicant if it is owned or 
controlled by the applicant, a subsidiary of 
the applicant, by a person whose subsidiary 


the applicant is, or by a person on behalf 
of whom the applicant then is acting as an 
agent with respect to the manufacture, use 
or sale of tabulating cards, tabulating card 
machinery, tabulating machines or systems, 
or electronic data processing machines or 
systems or parts for such machines. 


De- 
termination of a reasonable royalty for any 


license to IBM under this Section XI(g) 
shall be made in the same manner as pro- 
vided in Section XI(e) for determination of 


the reasonable royalty for a license granted 


by IBM, provided that in any proceeding 
for determination of a reasonable royalty 


under this Section XI(g) the burden of 


proof shall be on the person from whom 


IBM has requested a license to establish 
the reasonableness of the royalty requested 
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XII 
[Patent Infringement Suits] 


IBM is enjoined and restrained from in- 
stituting, or threatening to institute, any 
action, suit or proceeding under Sections 
281 et seg. of Title 35, United States Code 
(1953), against any person for acts of in- 
fringement of existing patents alleged to 
have occurred prior to the entry of this 
Final Judgment, except by way of counter- 
claim in any action brought by any person 
against IBM; provided, however, that such 
counterclaim shall not include any claim 
for infringement of any existing patent re- 
lating to tabulating cards or tabulating card 
machinery. 


XIII 
[License Agreements—Inventors]| 


(a) IBM is ordered and directed to ter- 
minate upon the request of the licensee any 
existing patent-licensing agreement which 
is inconsistent with the provisions of Sec- 
tion XI of this Final Judgment and to 
grant new licenses to licensees affected by 
this provision upon the terms and condi- 
tions specified in Section XI of this Final 
Judgment. 


(b) IBM is hereby enjoined and re- 
strained for a period of five years from the 
date of entry of this Final Judgment from 
entering into, adhering to, maintaining, fur- 
thering, or renewing, directly or indirectly, 
any contract, agreement, understanding, or 
arrangement with any person relating to 
tabulating cards, tabulating card machinery, 
tabulating machines or systems, or elec- 
tronic data processing machines or systems 
which: 


(1) grants exclusively to IBM a license, 
sublicensing right, or immunity under 
any patent, unless (A) IBM shall have 
failed in a bona fide effort to obtain a 
nonexclusive license under such patent 
and (B) such grant shall permit IBM 
to grant sublicenses under such patent 
as required pursuant to Section XI; and 

(2) provides for disclosure to IBM on 
an exclusive basis of any invention, 
formula, process or technical informa- 
tion, other than the results of joint de- 
velopment programs undertaken by IBM 
and such person or work done by estab- 
lished research or engineering organiza- 
tions on behalf of IBM. 


(c) IBM is hereby enjoined and re- 
strained for a period of ten years from the 
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date of entry of this Final Judgment from 
retaining any individual inventor or engineer 
for work on the design and development 
of tabulating cards, tabulating card ma- 
chinery, tabulating machines or systems, or 
electronic data processing machines or sys- 
tems except: 


(1) as an employee having regular 
hours of employment, or a retired IBM 
employee; or 

(2) under contracts for research, de- 
velopment or engineering services which 
commit the inventor or engineer to pro- 
vide personal services for periods of not 
more than one year. 


XIV 
[ Technical Information] 


(a) IBM is hereby ordered and directed 
for the period of five years after the entry 
of this Final Judgment to furnish to each 
licensee under Section XI of this Final 
Judgment making written application there- 
for the technical information enumerated 
in paragraph (b) of this Section XIV, with 
respect to, and for use in the manufacture 
in the United States of: 

(1) the IBM tabulating machines listed 
in Appendix A of this Final Judgment; 

(2) tabulating cards; or 

(3) tabulating card machinery 


manufactured by or to the order of IBM 
and used commercially at any time during 
the five years immediately preceding the 
date of the entry of this Final Judgment. 
IBM may make reasonable and nondis- 
criminatory charges for furnishing such 
technical information pursuant to para- 
graphs (b) and (c) of this Section XIV 
which shall not exceed the costs to IBM 
of furnishing it. 

(b) The technical information to be fur- 
nished pursuant to paragraph (a) of this 
Section XIV shall consist of copies of the 
most current documents (including, but not 
limited to, schematic and detailed working 
drawings, specifications of material, pre- 
scribed production methods, and assembly 
drawings) employed by IBM prior to the 
date of the entry of this Final Judgment 
in the manufacture and assembly of such 
tabulating machines, tabulating cards, or 
tabulating card machinery, but shall not 
include information relating to typewriters 
or machines and devices for controlling, 
measuring or recording time, tolls or pro- 
duction. 
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(c) In the event that any applicant repre- 
sents to IBM in writing that the technical 
information furnished by IBM is inade- 
quate to enable him satisfactorily to manu- 
facture or assemble the standard tabulating 
machines, tabulating cards, or tabulating 
card machinery covered thereby, IBM shall 
supply such applicant such further ex- 
planation of the information supplied as 
may be reasonably necessary for that 
purpose. 


XV 
[Allocation of Markets—Tie-in Sales] 


(a) IBM is hereby enjoined and re- 
strained from entering into, adhering to, 
maintaining, or furthering, directly or indi- 
rectly and whether inside or outside the 
United States, any contract, agreement, un- 
derstanding, plan or program with any per- 
son engaged in the manufacture, sale, 
distribution or repair and maintenance of 
tabulating cards, tabulating card machinery, 
tabulating machines or systems, or elec- 
tronic data processing machines or sys- 
tems to: 


_(1) divide sales or manufacturing ter- 
ritories; 


(2) allocate markets among manufac- 
LULEES Zon 

(3) limit, restrain, or prevent the im- 
port into, or export from, the United 
States, its territories and possessions, of 
tabulating cards, tabulating card ma- 
chinery, tabulating machines or systems, 
or electronic data processing machines or 
systems. 


(b) IBM is hereby enjoined and re- 
strained from conditioning the sale or lease 
of any standard tabulating or electronic 
data processing machine (which shall in- 
clude any machine unit on a separate base 
even if in normal use it is mechanically 
or electrically connected with another such 
machine unit) upon the purchase or lease 
of any other standard tabulating or elec- 
tronic data processing machine. 


XVI 


[Notice of Judgment—Report to 
Attorney General] 


(a) IBM is ordered and directed (1) 
within 90 days after the entry of this Final 
Judgment (A) to furnish a true and com- 
plete copy of this Final Judgment to each 
of its officers, directors and employees at 
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the policy level, its engineering personnel, 
its employees engaged in selling tabulat- 
ing machines, tabulating cards and elec- 
tronic data processing machines, its patent 
licensees and all of its present lessees, and 
(B) to notify all its lessees that their leases 
shall be deemed to have been modified to 
the extent, if any, necessary to conform to 
the provisions of this Final Judgment, and 
within 15 days thereafter to file with the 
Clerk of this Court its affidavit affirming 
that IBM has complied with the foregoing 
terms of this paragraph (a) of Section 
XVI; and (2) at any time within ten years 
after the entry of this Final Judgment to 
furnish to anyone, upon written request, a 
copy of Schedule A. 


(b) IBM is ordered and directed, on or 
before March 31 of each of the first ten 
years following the year in which IBM 
first offers machines for sale pursuant to 
Section IV of this Final Judgment, to fur- 
nish to the Attorney General, for the pre- 
ceding calendar year: 


(1) a statement showing the sales and 
lease prices effective during such year, 
for each type of IBM standard tabulating 
and electronic data processing machine; 


(2) a statement showing the number 
and the aggregate point values of each 
class of standard tabulating and elec- 
tronic data processing machines sold by 
IBM in the United States pursuant to 
Sections IV(b)(2) and V of this Final 
Judgment, less the total point values of 
such machines reacquired by IBM, dur- 
ing such year; 


(3) a statement showing the number 
and the aggregate point values of each 
class of standard tabulating and elec- 
tronic data processing machines owned 
by IBM and placed in use by customers 
in the United States, less the total point 
values of such machines owned by and 
returned to IBM, during such year; 


(4) a statement showing the number 
and the aggregate point values of each 
class of tabulating and electronic data 
processing machines sold by IBM dur- 
ing such year pursuant to Section IV 
(b)(1) of this Final Judgment; and 

(5) a statement showing the number 
of tabulating machines acquired by IBM 
pursuant to paragraph (a) of Section V 
of this Final Judgment and in respect 
of each such machine resold to a dealer 
in second-hand business machines pur- 
suant to paragraph (b) of Section V, its 
type, age, resale price and the price of a 
new machine of the same type. 
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XVII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall upon request of the Attorney General 
or the Assistant Attorney General in charge 
of the Antitrust Division and on reasonable 
notice to IBM made to its principal office 
be permitted, subject to any legally recog- 
nized claim of privilege approved by this 
Court, (a) access during the officer hours 
of IBM to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession, custody 
or control of IBM relating to any matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
IBM but without restraint or interference 
from it, to interview officers, directors, 
agents, or employees of IBM, who may 
have counsel present, regarding any such 
matters. For the purpose of securing com- 
pliance with this Final Judgment, IBM 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and 
upon reasonable notice to its principal office, 
shall submit such written reports with re- 
spect to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforce- 
ment of this Final Judgment. 
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XVIII 
[Disclosure of Information| 

Information obtained by the means pro- 
vided in Sections XVI and XVII of this 
Final Judgment shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing com- 
pliance with this Final Judgment or as 

otherwise required by law. 


XIX 
[Jurisdiction Retained] 
Jurisdiction is retained for the purpose 
of enabling either of the parties to this 
Final Judgment to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
Final Judgment, for the modification or 
termination of any of the provisions con- 
tained herein and for the enforcement of 
compliance therewith and the punishment 
of the violation of any of the provisions 
contained herein. 
KX 
[Prior Judgments | 
The provisions of this Final Judgment 
shall not be deemed to have any effect on 
the judgments entered in this Court on De- 
cember 26, 1935, and January 29, 1936, in 
United States v. International Business Ma- 
chines Corporation, et al. 
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Name 


Mechanical Punch 

Card Punch 

Electric Punch 

Duplicating Punch 

Motor Drive Punch 

Motor Drive Duplicating Punch 
Gagd Punch 

Printing Card Punch 
Duplicating Punch 

Alphabetic Printing Punch 
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Appendix A—continued 
IBM SranpDARD TABULATING MAcHINES—continued 
Class Type Name 
Key Verifiers 


051 Mechanical Verifier 

052 Motor Drive Verifier F 

053 Motor Drive Verifier 

054 Alphabetic Verifier 

055 Verifier 

056 Verifier 
Card-Paper Tape Punches 

043 Tape-Controlled Card Punch 

044 Tape-Controlled Card Punch 

046 Tape-to-Card Punch 

047 Tape-to-Card Printing Punch 

063 Card-Controlled Tape Punch 
Typewriter Punches 

824 Typewriter Card Punch 

826 Typewriter Card Punch 

884 Typewriter Tape Punch 
Data Transceivers 

065 Data Transceiver Card Unit 

066 Printing Data Transceiver Card 

Unit 
067 Telegraph Signal Unit 
068 Telephone Signal Unit 


Reproducers, Gang Punches 
and Summary Punches 


501 Numbering Gang Punch 
SWZ Reproducing Punch 
513 Reproducing Punch 
514 Reproducing Punch 
516 Duplicating Summary Punch 
517 Gang Summary Punch 
518 Gang Summary Punch 
519 Document Originating Machine 
522 Duplicating Summary Punch 
523 Gang Summary Punch 
524 Duplicating Summary Punch 
526 Printing Summary Punch 
528 Accumulating Reproducer 
549 Ticket Converter 
Sorters 
O71 Vertical Sorter 
075 Card Counting Sorter 
080 Sorter 
082 Sorter 
083 Sorter 
Collators 
077 Collator 
089 Alphabetic Collator 
Interpreters 
550 Numeric Interpreter 
551 Check Writing Interpreter 
Doe Alphabetic Interpreter 
557 Alphabetic Interpreter 
| 68,245 
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a U. S. v. International Business Machines Corp. 
Class Type Name 
Accounting Machines 
090 3-Counter Accounting Machine 
091 3-Counter Vertical Accounting 
Machine 
092 5-Counter Accounting Machine 
093 5-Counter Accounting Machine 
222 Type III E, 5-Counter, 5-Bank 
Accounting Machine 
232 Type III G, 5-Counter 5-Bank 
Accounting Machine 
285 Electric Accounting Machine 
297 Electric Accounting Machine 
298 Electric Accounting Machine 
376 Utility Biller 
402 Alphabetic Accounting Machine 
403 Alphabetic Accounting Machine 
with Multiple Line Printing 
404 Alphabetic Accounting Machine 
405 Alphabetic Accounting Machine 
407 Accounting Machine 
416 Numerical Accounting Machine 
419 Numerical Accounting Machine 
916 Bill Feed 
920 Bill Feed 
921 Automatic Carriage 
922 Tape-Controlled Carriage 
923 Tape-Controlled Carriage 
924. Dual-Feed Tape Carriage 
933 Carbon Ribbon Feed Device 
934 Carbon Ribbon Feed Device 
Calculating Punches 
601 Multiplier 
602 Calculating Punch 
602A Calculating Punch 
604 Electronic Calculating Punch 
521 604 Punch Unit 
Cardatypes 
854 Cardatype 
856 Cardatype 


857 Secondary Document Writer 
971 Auxiliary Keyboard Unit 

858 Cardatype Accounting Machine 
534 Cardatype Card Punch 
536 Cardatype Printing Card Punch 
863 Arithmetic Unit 
866 Non-transmitting Typewriter 
868 Transmitting Typewriter 
961 Tape Punch Unit 
972 Auxiliary Keyboard Unit 


Miscellaneous 


101 Electronic Statistical Machine 
954 Facsimile Posting Machine 
955 Numbering Machine 
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[] 68,246] United States v. Western Electric Company, Incorporated, and American 
Telephone and Telegraph Company. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 17-49. Filed January 24, 1956. 


Case No. 971 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Types of Businesses in Which Defendants May Be Engaged—Telephone Service and 
Equipment Manufacturing Companies.—A telephone operating company and its subsidiary, 
a manufacturer of telephone equipment, were each prohibited from commencing, and 
after three years from the date of the decree from continuing, to manufacture for sale 
or lease any equipment which is of a type not sold or leased to the defendants or their 
subsidiaries, for use in furnishing common carrier communications services, except equip- 
ment used in the manufacture or installation of equipment which is of the type so sold 
or leased. 


After three years from the date of the decree, the subsidiary was prohibited from 
engaging in any business not of a character or type engaged in by it or its subsidiaries 
for the defendants or their subsidiaries, with certain exceptions. 


The decree provided that no sale of any subsidiary or assets made necessary by the 
above prohibitions need be made otherwise than at a fair price and on reasonable terms 
nor should it be made except to a person approved by the court. 


Also, the telephone operating company was prohibited, with specified exceptions, from 
engaging, either directly, or indirectly through its subsidiaries other than its manufacturing 
subsidiaries or its subsidiaries, in any business other than the furnishing of common carrier 
communications services. \ 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Furnishing of Technical Information—A telephone operating 
company and its subsidiary, a manufacturer of telephone equipment, were each ordered to 
grant nonexclusive licenses under any existing or future patent to make, have made, use, 
lease, and sell any and all telephone equipment. The decree provided that such licenses 
were to be royalty free or at reasonable royalties, depending upon the person to whom 
the license was issued or the patent sought to be licensed. The licenses were to be granted 
upon the condition that an applicant for such a license should grant to the defendants 
at reasonable royalties licenses to make, use, lease, and sell such equipment useful in fur- 
nishing common carrier communications services and such machines, tools, and materials 
useful in manufacturing or operating any such equipment under any existing or future 
patent under which the applicant may have the right to grant licenses. 


The decree provided that the provisions requiring the defendants to grant royalty-free 
licenses should not be deemed to constitute a finding that such patents are without value 
or that the defendants are not entitled to full damages and an injunction in the case of 
infringement of any such patent by any unlicensed person. The decree further set forth 
the procedure for the establishment of royalties, the provisions which must be included 
in such licenses, and the provisions which could be included in the licenses. The defend- 
ants were required to furnish technical information relating to the patents under certain 
terms and conditions. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Cost Accounting Methods.—A manufacturer of telephone equipment was ordered to 
maintain cost accounting methods that conform with such accounting principles as may 
be generally accepted and that afford a valid basis for determining the cost to it of equip- 
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ment sold to its parent corporation, a telephone operating company, and its affiliates for 
use by them in furnishing common carrier communications services. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Furnishing List of Patents.—A manufacturer of telephone equipment was ordered to 
furnish to any person a list of unexpired patents owned by it or its subsidiaries. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Enforcement 
of Decrees—Retention of Jurisdiction—A consent decree, containing the usual provision 
for the retention of jurisdiction by the court, provided that jurisdiction was further retained 
for the purpose of enabling the Government to apply to the court, without the necessity 
of showing any change in circumstances, for orders requiring the defendants to do specified acts. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8401.10. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exclusive Distributorships.—A telephone operating company and its subsidiary, a manu- 
facturer of telephone equipment, were each prohibited by a consent decree from making any 
contract with any person whereby either defendant or its subsidiaries would have any right 
in any territory to act as distributor of any equipment manufactured or sold by such per- 
son, or whereby such person would have any exclusive right in any territory to act as 
distributor of any equipment manufactured or sold by either defendant or its subsidiaries. 
The decree set forth certain situations in which the prohibitions would not apply. 


See Combinations and Conspiracies, Vol. 1, { 2005.690; Monopolies, Vol. 1, { 2610.300. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Purchase Requirement Contracts—Resale Price Fixing.—A telephone operating company 
and its subsidiary, a manufacturer of telephone equipment, were each prohibited from 
making any contract with any independent telephone operating company under which 
such company is required to buy any equipment from them, or with any purchaser to 
limit, fix, or control the prices to be charged by such purchaser on the resale of any 
equipment. 


See Combinations and Conspiracies, Vol. 1, J 2005.703; Monopolies, Vol. 1, § 2610.660, 
2610.760; Resale Price Fixing, Vol. 1, { 3015.20. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions of Assets or Securities—A telephone operating company and its subsidiary, 
a manufacturer of telephone equipment, were each prohibited by a consent decree from 
acquiring any person engaged in the manufacture, distribution, or sale of equipment useful 
in furnishing common carrier communications services, either by the acquisition of secu- 
rities or by acquisition of assets. However, the defendants were permitted to apply for 
permission to acquire such a person if they established that the effect of the acquisition 
would not be substantially to lessen competition or to tend to create a monopoly. 


See Combinations and Conspiracies, Vol. 1, { 2005.833, 2005.865; Monopolies, Vol. 1, 
{ 2610.120, 2610.170. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions of Patents——A telephone operating company and its subsidiary, a manufac- 
turer of telephone equipment, were each prohibited by a consent decree from acquiring 
title to any patent owned or controlled by any person other than the defendants, their 
affiliated companies, and their employees, except under certain circumstances. 


See Combinations and Conspiracies, Vol. 1, § 2013.200; Monopolies, Vol. 1, § 2610.500. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Payment of Patent Royalties.—A telephone operating company was prohibited by a con- 
sent decree from receiving from its subsidiary, a manufacturer of telephone equipment, any 
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payment of a patent royalty in respect to the manufacture, lease, or sale of equipment by 
the subsidiary to affiliated telephone operating companies. 


See Combinations and Conspiracies, Vol. 1, { 2013.460; Monopolies, Vol. 1, {| 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Restrictions.—A telephone operating company and its subsidiary, a manu- 
facturer of telephone equipment, were each prohibited by a consent decree from (1) per- 
forming any term or provision of any contract that (a) makes exclusive any licenses or 
other rights under patents, or (b) grants to one party the right to sue for infringement 
of the patents of another party; and from (2) enforcing any restriction or condition on any 
licenses or other rights under patents granted by either of them that (a) imposes maxi- 
mum quantity or dollar limitations, (b) restricts sales to designated customers, except in 
certain instances, or (c) restricts the price at which licensed equipment may be sold. 


See Combinations and Conspiracies, Vol. 1, § 2013, 2013.380, 2013.750; Monopolies, 
Vol. 1,  2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Fields of Manufacture——A telephone operating company and its subsidiary, 
a manufacturer of telephone equipment, were each prohibited by a consent decree from 
making or enforcing any contracts under which fields of manufacture, sale, or distribution 


of any equipment are divided with others. 


See Combinations and Conspiracies, Vol. 1, J§ 2005.468; Monopolies, Vol. 1, § 2610.240. 
For the plaintiff: Stanley N. Barnes, Edward A. Foote, W. D. Kilgore, Jr., and 


Raymond Del Tufo, Jr. 


For the defendants: Pitney, Hardin & Ward by Waldron M. Ward. Horace P. Moul- 
ton, Vice President and General Counsel of American Telephone and Telegraph Company. 
Walter L. Brown, Vice President and General Counsel of Western Electric Company, 


Incorporated. 


Final Judgment 


Tuomas F. MEANEy, District Judge [In 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on Janu- 
ary 14, 1949; the defendants having ap- 
peared and filed their answer to such complaint 
denying the substantive allegations thereof; 
and the parties, by their attorneys, having 
severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issues of fact or law herein and 
without this Final Judgment constituting 
any evidence or admission by any party 
in respect of any such issues; 

Now, therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of all parties 
hereto, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 


At 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states a claim upon which 
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relief may be granted against each of the 
defendants under Sections 1, 2 and 3 of the 
Act of Congress of July 2, 1890, entitled 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


TE 
[Definitions] 
For the purposes of this Final Judgment: 


(a) “Western” shall mean the defendant 
Western Electric Company, Incorporated. 


(b) “A T & T” shall mean the defendant 
American Telephone and Telegraph Com- 
pany. 


(c) “Bell Operating Companies” shall 
mean the 22 corporations listed in Appendix 
A attached to this Final Judgment, any 
other subsidiaries of the defendants engaged 
in furnishing common carrier communica- 
tions services and the respective subsidiaries 
of and successors to each of the foregoing. 


(d) “Companies of the Bell System”. shall 
mean A T & T, Western, their subsidiaries 
and the Bell Operating Companies. 
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(e) “Westrex” shall mean Westrex Cor- 
poration, a Delaware corporation. 


(f) “Patents” shall mean United States 
letters patent except for the reference to 
foreign patents in Section X(E)(3). 


(g) “Bell System patents” shall mean 
patents owned or controlled by either of 
the defendants or any of their subsidiaries, 
and patents on inventions made in the 
course of their employment by employees 
of defendants and their subsidiaries (other 
than employees of subsidiaries exclusively 
engaged in the performance of contracts 
with the plaintiff) employed to do research, 
development or other inventive work, sub- 
ject to any releases of rights to such em- 
ployees prior to the date of this Final 
Judgment, and shall include patents of oth- 
ers under which and to the extent to which 
either of the defendants or any of their 
subsidiaries may have the right to grant 
licenses. 


(h) “Equipment” shall mean apparatus, 
systems, materials, supplies, machines, tools 
and any other product. 


(1) “Common carrier communications sery- 
ices’ shall mean communications services 
and facilities, other than message telegram 
service, the charges for which are subject 
to public regulation under the Communica- 
tions Act of 1934, or any amendment 
thereof, or would be subject to such regu- 
lation thereunder if such a service or facility 
were furnished in interstate commerce; and 
shall also include any communications serv- 
ice or facility, other than message telegram 
service, the charges for which are or become 
subject to regulation under existing or future 
laws of any state, territory, or the District 
of Columbia, but only in the jurisdiction 
or jurisdictions in which the charges for 
such service or facility are subject to regu- 
lation. 


(j) “Associated companies” shall mean, 
as to defendants, the Companies of the Bell 
System, and as to any applicant, its sub- 
sidiaries. 

(k) “Person” means any individual, partner- 
ship, corporation, association, firm, trustee or 
other legal entity. 


(1) “Message telegram service” shall mean 
the electrical transmission by a common 
carrier of a message presented to it at 
one of its public offices in written form or, 
if presented orally, reduced to written form 
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by the carrier and delivered by the carrier 
to the addressee in written form or, if 
orally, by a reading of the written message 
by the carrier. 


(m) “B-2 agreements” shall mean the 
license agreements dated July 1, 1932, made 
by either or both of the defendants with 
General Electric Company, Radio Corpora- 
tion of America, and Westinghouse Electric 
Corporation, or any of them, and all agree- 
ments supplementary thereto, and “other 
parties to the B-2 agreements” shall mean 
said companies, their subsidiaries, succes- 
sors and assigns. 


III. 
[Applicability of Judgment] 


The provisions of this Final Judgment, 
applicable to a defendant, shall be binding 
upon said defendant, its officers, agents, 
servants, employees, and attorneys, and 
upon those persons in active concert or 
participation with said defendant who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


LWA 
[Discontinuance of Types of Businesses] 


(A) The defendants are each enjoined 
and restrained from commencing, and after 
three (3) years from the date of this Final 
Judgment from continuing, directly or in- 
directly, to manufacture for sale or lease 
any equipment which is of a type not sold 
or leased or intended to be sold or leased 
to Companies of the Bell System, for use 
in furnishing common carrier communica- 
tions services, except equipment used in the 
manufacture or installation of equipment 
which is of a type so sold or leased or 
intended to be so sold or leased; provided, 
however, that this Section shall not apply 
to the artificial larynx, by-products of recla- 
mation of scrap, or equipment manufac- 
tured for the plaintiff, or for plaintiff's 
prime or sub-contractors for the perform- 
ance of contracts with plaintiff or sub- 
contracts thereunder. 

(B) After three (3) years from the date 
of this Final Judgment, the defendant West- 
ern is enjoined and restrained from en- 
gaging, either directly or indirectly, in any 
business not of a character or type engaged 
in by Western or its subsidiaries for Com- 
panies of the Bell System, other than (1) 
businesses in which defendant A T & T 
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may engage under Section V hereof, (2) 
businesses in which Western is required 
to engage under this Final Judgment, and 
(3) any business engaged in for the plaintiff 
or any agency thereof. 


(C) No sale of any subsidiary or assets 
made necessary by this Section IV need be 
made otherwise than at a fair price and 
on reasonable terms nor shall it be made 
except to a person approved by this Court. 
Defendants may apply to this Court for 
an extension of the time established by this 
Section IV, upon notice to the plaintiff, and 
such extension may be granted upon a 
showing of good cause therefor. 


V. 
[A T & T’s Line of Business] 


The defendant A T & T is enjoined and 
restrained from engaging, either directly, or 
indirectly through its subsidiaries other 
than Western and Western’s subsidiaries, in 
any business other than the furnishing of 
common carrier communications services; 
provided, however, that this Section V shall 
not apply to (a) furnishing services or 
facilities for the plaintiff or any agency 
thereof, (b) experiments for the purpose 
of testing or developing new common car- 
rier communications services, (c) furnish- 
ing circuits to other communications common 
carriers, (d) for a period of five (5) years 
from the date of this Final Judgment, 
leasing and maintaining facilities for private 
communications systems, the charges for which 
are not subject to public regulation, to persons 
who are lessees from defendants or their 
subsidiaries of such systems forty-five (45) 
days after the date of this Final Judgment, 
(e) directory advertising, (f) advice or as- 
sistance to other communications common 
carriers, or (g) businesses or services inci- 
dental to the furnishing by A T & T or such 
subsidiaries of common carrier communi- 
cations services. 


Ayal 
[Distributorships] 


The defendants are each enjoined and 
restrained from making or performing, 
directly or indirectly, any contract or agree- 
ment with any person whereby either de- 
fendant or its subsidiaries will have any 
right in any territory to act as distributor 
of any equipment manufactured or sold 
by such person, or whereby such person 
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will have any exclusive right in any terri- 
tory to act as distributor of any equipment 
manufactured or sold by either defendant or 
its subsidaries; provided, however, that this 
Section shall not prevent the defendants or 
their subsidiaries from buying any equip- 
ment for sale or lease to, or supplying any 
equipment to, the defendants’ associated 
companies or the plaintiff, or prevent Westrex 
and its subsidiaries from acting as distribu- 
tor to sound recording studios or outside 
the United States, nor shall this Section 
be deemed to prevent the disposition in any 
channels of trade of any equipment origi- 
nally acquired for sale to defendants’ asso- 
ciated companies or to the plaintiff. 


VII. 
[Purchase Contracts—Resale Prices] 


The defendants are each enjoined and 
restrained from making, performing or en- 
forcing, directly or indirectly, any contract 
or agreement with any independent tele- 
phone operating company under which such 
company is required to buy any equipment 
from them (but this shall not apply to any 
specific purchase order or to any specific 
contract for the purchase of operating 
plant), or with any purchaser to limit, fix 
or control the prices to be charged by such 
purchaser on the resale of any equipment. 


WARNE 
[Acquisitions of Assets or Securities] 


The defendants are each enjoined and 
restrained from acquiring, directly or indi- 
rectly, any person engaged in the manufac- 
ture, distribution or sale of equipment useful 
in furnishing common carrier communica- 
tions services, either by acquisition of se- 
curities thereof or by acquisition of its 
assets. 


Nothing in this Section VIII shall be 
construed to prohibit: 


(a) acquisition by either defendant of 
all or part of the securities or assets of its 
subsidiaries; 

(b) formation of subsidiaries by either 
defendant and the transfer thereto of assets 
of either or of other subsidiaries of either; 

(c) application to this Court, upon notice 
to the plaintiff, for permission to acquire 
the securities or assets of a person engaged 
in such manufacture, distribution or sale, 
which may be granted upon a showing that 
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the effect of such acquisition will not be 
substantially to lessen competition or to 
tend to create a monopoly. 


IX. 
[Cost Accounting Methods] 


Western is ordered and directed to main- 
tain cost accounting methods that conform 
with such accounting principles as may be 
generally accepted and that afford a valid 
basis, taking into account the magnitude 
and complexity of the manufacturing opera- 
tions involved, for determining the cost to 
Western of equipment sold to A T & T 
and Bell Operating Companies for use by 
them in furnishing common carrier com- 
munications services. 


X. 
[Licensing of Patents] 


(A) The defendants are each ordered and 
directed to grant or cause to be granted, to 
any applicant who shall make written appli- 
cation therefor at any time or from time 
to time, non-exclusive licenses under all 
claims of any, some or all existing and fu- 
ture Bell System patents to make, have 
made, use, lease and sell any or all equip- 
ment as desired by the applicant, such li- 
censes (1) to be royalty-free, to persons 
other than the other parties to the B-2 
agreements, under all Bell System patents 
(other than patents of Teletypesetter Cor- 
poration) issued prior to the date of this 
Final Judgment, under which licenses or 
sublicensing rights were exchanged between 
the defendants and such other parties to the 
B-2 agreements, (2) to be at reasonable 
royalties to the other parties to the B-2 
agreements under the aforesaid patents, 
except that such licenses shall be royalty- 
free to any such other party during any 
period for which licenses granted by it to 
the defendants or either of them, of the 
scope and character which the defendants 
may require it to grant to them pursuant to 
this Section X(A), shall be royalty-free 
under all patents issued prior to the date 
of this Final Judgment under which, and 
to the extent to which, such other party 
or its associated companies may have the 
right to grant licenses, and (3) to be at 
reasonable royalties to all persons under all 
other existing and future Bell System pat- 
ents; but upon condition that the applicant 
shall grant to defendants at reasonable roy- 
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alties licenses to make, have made, use, 
lease and sell such equipment useful in 
furnishing common carrier communications 
services and such machines, tools and mate- 
rials useful in manufacturing or operating 
any such equipment, as defendants may then 
designate in writing, under all claims of any 
or all existing and future patents under 
which, and to the extent to which, the 
applicant or its associated companies may 
have the right to grant licenses. Except 
with the consent of the grantor of any 
license hereunder, no such license shall be 
under patents on inventions made more than 
five (5) years after the effective date of the 
license, but the applicant may make suc- 
cessive applications for licenses. Each 
grant of a license hereunder shall be for 
the unexpired terms of the patents under 
which such license is granted, or for such 
lesser period as the grantee shall elect, and 
shall include the right to sublicense the 
grantee’s associated companies for so long 
as they remain associated companies. 


The provisions of this subsection (A) 
requiring the defendants to grant royalty- 
free licenses under certain patents shall 
not be deemed to constitute a finding, deter- 
mination or admission that such patents 
are without value or that the defendants 
are not entitled to full damages and an 
injunction in the case of infringement of 
any such patent by any unlicensed person. 


(B) Upon receipt of a written request 
for a license under the provisions of this 
Section, the defendant to whom such re- 
quest is addressed shall advise the applicant 
in writing of the royalty, if applicable, 
which it deems reasonable therefor, and 
also of such licenses as defendants may 
specify under subsection (A) above. If the 
parties are unable to agree within ninety 
(90) days upon reasonable royalties or any 
other terms, the applicant or such defend- 
ant may apply to this Court for the deter- 
mination of reasonable royalties and other 
terms, and the defendants shall, upon filing 
or receipt of notice of the filing of such 
application to this Court, promptly give 
notice thereof to the plaintiff. In any such 
proceeding the burden of proof shall be on 
the defendant to establish the reasonable- 
ness of royalties or other terms requested 
by it, and on the applicant to establish 
the reasonableness of royalties or other 
terms requested by the applicant. Pending 
final determination of the foregoing, the 
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applicant or said defendant may apply to 
this Court to fix interim royalty rates and 
other interim terms and conditions. If this 
Court fixes such interim rates, terms and 
conditions, such defendant shall then tender 
and the applicant may then accept an agree- 
ment under which licenses shall be granted, 
in accordance with such interim determi- 
nation, providing for the periodic payment 
of royalties, if applicable, at such interim 
rates for any manufacture, use, or sale 
under the patents involved. If the applicant 
fails to accept such license agreement or 
fails to pay interim royalties in accordance 
therewith such action shall be grounds for 
the dismissal of his application. 


(C) The defendants are each enjoined 
and restrained from including in any license 
granted by them any restriction or condi- 
tion whatsoever limiting the exercise of 
the rights granted thereby except that the 
license may be personal and non-transfer- 
able and may be conditioned on (1) pay- 
ment of a reasonable royalty, if applicable, 
which shall be non-discriminatory as be- 
tween licensees whose licenses are granted 
subsequent to the date of this Final Judg- 
ment, other than defendants’ associated 
companies, but the royalty provisions of 
agreements under which licenses are ex- 
changed and royalties are adjusted or 
eliminated to reflect a bona fide estimate 
of the values of such licenses shall not be 
deemed to discriminate between licensees, 
nor shall the bona fide compromise of 
claims for accrued royalty be deemed to be 
discriminatory, (2) subjection, to any grant 
of licenses and rights by applicant to the 
defendants, of patents of any company of 
which applicant is a subsidiary and sub- 
sidiaries of any such company and of 
patents on inventions made in the course 
of their employment, after the effective date 
of the license agreement, by employees of 
any such company, applicant or any of its 
subsidiaries employed to do research, de- 
velopment or other inventive work, and 
(3) such other terms as this Court shall 
approve upon application by the defendants 
and notice to the plaintiff. If the applicant 
shall so request, any agreement in which 
licenses are exchanged between applicant 
and defendants shall fix a reasonable roy- 
alty for each license, where applicable, 
rather than providing for the adjustment or 
elimination of royalties. 
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(D) Each license agreement executed 
pursuant to this Section X shall contain, 
if the licensor so requests, reasonable pro- 
visions requiring the licensee to keep rec- 
ords, submit royalty statements and give 
appropriate license notices, and for periodic 
inspection of the books and records of the 
licensee by an independent auditor or any 
person acceptable to the licensee. 


(E) Each license agreement executed 
pursuant to this Section X shall provide: 


(1) That the licensee upon giving writ- 
ten notice to the licensor may cancel any 
such license for any specified equipment, 
but subject to paying accrued royalties. 

(2) If any licensee requests, that such 
licensee may at any time surrender its 
license under any specified patent or 
patents identified by number by written 
notice to the licensor, but subject to pay- 
ing accrued royalties. If any licensee 
requests, the license agreement shall also 
provide that upon such surrender the 
royalty rates shall be renegotiated if re- 
quested by the licensee in writing, and if 
there is a material difference between the 
reasonable value of the licenses granted 
to such licensee, including the patents 
affected by such surrender, and the rea- 
sonable value of such licenses without 
such patents, then such rates shall be 
reduced by an amount representing such 
difference. In event of disagreement 
whether a reduction should be allowed 
or the amount thereof, the matter may 
be determined in the manner set forth 
in subsection (B) of this Section X. 


(3) If any licensee requests, a royalty- 
free grant of immunity under all foreign 
patents owned or controlled by the li- 
censor or its subsidiaries relating to the 
sale or use abroad of equipment manu- 
factured under the license granted pur- 
suant to this Section X. 


(F) Each licensee of either defendant 
under a license agreement in effect at the 
date of this Final Judgment may cancel 
any licenses granted to it and its associated 
companies under such agreement by written 
notice to the licensor which shall terminate 
the obligation to pay royalty under the 
license agreement with respect to any equip- 
ment not manufactured, sold, leased or put 
into use under such licenses prior to such 
notice. Within sixty (60) days from the 
date of this Final Judgment, defendants 
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shall mail a copy of the provisions of this 
Section X to all such existing licensees. 


(G) The defendants are each enjoined 
and restrained, except where this Court 
upon application by a defendant and notice 
to the plaintiff shall find good cause there- 
for, from directly or indirectly: 


(1) acquiring any license, grant of im- 
munity or similar right under patents 
unless such license, grant of immunity or 
similar right shall be non-exclusive; 


(2) disposing of any patents, or rights 
thereunder, so as to deprive defendants 
of the power to grant or cause to be 
granted licenses as required under this 
Section X unless it be a condition of such 
disposition that the transferee shall ob- 
serve the provisions of this Section X 
with respect to the patents and rights so 
acquired and shall file with this Court, 
prior to such disposition, an undertaking 
to this effect; provided, however, that this 
subsection (G)(2) shall not be deemed to 
apply to (a) any transfer of patents or 
rights thereunder to the plaintiff or any 
agency thereof, or (b) a disclaimer, or a 
concession or other grant in interference 
proceedings; or 

(3) granting or receiving any right to 
grant sublicenses under patents except to 
the grantee’s associated companies for so 
long as they remain associated com- 
panies. 


XI. 
[List of Unexpired Patents] 


Western is ordered and directed, upon 
written request of any person, to furnish 
to such person a list, prepared as of Janu- 
ary 1 of the year in which the request is 
made, of unexpired patents owned by either 
defendant or its subsidiaries, identified with 
the classification of the United States Patent 
Office on the date of issue of such patents. 


xo: 
[Acquisitions of Patents] 


The defendants are each enjoined and 
restrained from acquiring, directly or indi- 
rectly, title to any patent owned or con- 
trolled by any person other than Companies 
of the Bell System and employees thereof, 
except where this Court, upon application 
by either defendant and notice to the plain- 
tiff, shall find that otherwise the defendant 
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could not obtain rights under the patent 
or that the only terms upon which the 
defendant could obtain non-exclusive _li- 
censes under said patent are unreasonable, 
provided that nothing in this Section XII 
shall be construed to prohibit the acquisi- 
tion of patents on inventions made by other 
persons pursuant to any research or de- 
velopment contract with any Company of 
the Bell System. 


XIII. 
[Payment of Patent Royalties] 


The defendant A T & T is enjoined and 
restrained from receiving from the defend- 
ant Western any payment of patent royalty 
in respect of the manufacture, lease or sale 
of equipment by Western to the Bell Operat- 
ing Companies. 


XIV. 
[ Technical Information|] 


(A) The defendants are each ordered and 
directed upon written application at any 
time and from time to time, to furnish to 
any person domiciled in the United States 
and not controlled by foreign interests, 
licensed pursuant to Section X of this Final 
Judgment under any patents of either of the 
defendants, technical information relating to 
equipment specified in such application, to 
the extent and upon the terms hereinafter 
set forth. 


(B) The technical information so to be 
furnished shall be information relating to 
equipment manufactured by Western for 
sale or lease to Bell Operating Companies 
or A T & T for which the applicant is 
licensed pursuant to Section X of this Final 
Judgment, and shall consist, to the extent 
that the defendants shall have, and have the 
legal right to furnish, the same, of manu- 
facturing drawings and specifications of the 
materials and parts comprising such equip- 
ment, and manufacturing drawings and 
specifications covering the assembly, wiring 
and acceptance test requirements of such 
equipment. 

(C) The defendants are each enjoined 
and restrained from including in any agree- 
ment, under which technical information is 
furnished pursuant to this Final Judgment, 
any restriction or condition whatsoever 
limiting the exercise of rights thereby 
granted to use such information, except that 
the right to use such information may be 
personal and non-transferable and may be 
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conditioned on (1) payment of a reasonable 
charge or charges which shall be non- 
discriminatory as between recipients of such 
information pursuant to application made 
hereunder, other than defendants’ associated 
companies, (2) the furnishing by an ap- 
plicant to Western, upon payment of a 
reasonable charge or charges therefor, of its 
own technical information of the character 
and scope of that furnished by Western, but 
only respecting equipments for which the 
applicant has licensed defendants pursuant 
to Section X of this Final Judgment, and 
(3) such other restrictions and conditions 
as this Court shall approve upon application 
by either defendant and notice to the 
plaintiff. 

Defendants’ obligation to furnish tech- 
nical information in any case shall be 
subject to such restrictions as may be im- 
posed at any time by any department or 
agency of the plaintiff for reasons of na- 
tional security. 


(D) The reasonable charge or charges 
permitted by subsection (C) of this Section 
XIV shall be designed to reimburse the de- 
fendants or the applicant for the cost of 
gathering and reproducing the information 
furnished and for that proportion, if any, of 
the development expense that is reasonable 
and is properly allocable to the class of 
equipment with respect to which the infor- 
mation is being furnished. The amount by 
which such charge or charges collected by 
defendants shall exceed the cost of gather- 
ing and reproducing such information shall 
be credited to the development and related 
engineering expense accounts of Western. 


(E) Each agreement under which tech- 
nical information is furnished pursuant to 
this Final Judgment shall contain, if the 
party furnishing such information shall so 
request, reasonable provisions requiring the 
recipient of such information to keep rec- 
ords, submit statements respecting charges, 
keep such technical information confidential, 
and use such technical information only for 
manufacture pursuant to the license granted 
to the recipient of such information under 
Section X of this Final Judgment, and 
providing for periodic inspection of the 
books and records of such recipient by an 
independent auditor or any person accept- 
able to such recipient. 


(F) A party shall not be deemed, in 
connection with the furnishing of technical 
information pursuant to this Final Judg- 
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ment, to have given any warranty against 
infringement of patents of others, or any 
warranty of success in connection with the 
use of such information. 


(G) In the event of disagreement as to 
the amount of the charge or charges payable 
under this Section XIV, the matter may be 
determined in the manner set forth in 
subsection (B) of Section X of this Final 
Judgment. 


XV. 


[Allocation of Fields of Manufacture— 
Patent Agreements | 


(A) The defendants are each enjoined and 
restrained from making, performing, en- 
forcing or adhering to any contracts or 
agreements under which fields of manufac- 
ture, sale or distribution of any equipment 
are divided with others, provided that, sub- 
ject to other provisions of this Final Judg- 
ment, an exchange of non-exclusive licenses 
and rights under patents, without more, be- 
tween the defendants and others shall not 
be deemed to divide fields of manufacture, 
sale or distribution of equipment. 


(B) The defendants are each enjoined 
and restrained from performing or enforc- 
ing any term or provision of any contract 
or agreement that (1) makes exclusive any 
licenses or other rights under patents, or (2) 
grants to one party the right to sue for 
infringement of the patents of another party. 


(C) The defendants are each enjoined 
and restrained from enforcing any restric- 
tion or condition on any licenses or other 
rights under patents granted by either of 
them, that (1) imposes maximum quantity 
or dollar limitations, or (2) restricts sales 
to designated customers (except where sales 
are limited to subsidiaries, under existing 
licenses, or to the plaintiff), or (3) restricts 
the price at which licensed equipment may 
be sold. 


OW Al 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the principal office 
of either defendant, be permitted (1) rea- 
sonable access during the office hours of 
said defendant to all books, ledgers, ac- 
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counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Final Judgment and (2) subject to the 
reasonable convenience of said defendant 
and without restraint or interference from it, 
to interview officers or employees of said 
defendant, who may have counsel present, 
regarding such matters, and upon request 
said defendants shall submit such written 
reports as might from time to time be 
reasonably necessary to the enforcement of 
this Final Judgment. No information ob- 
tained by the means provided in this Section 
XVI shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 


SWAN 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, or the modification or termina- 
tion of any of the provisions thereof or for 
the enforcement of compliance therewith or 
for the punishment of violations thereof. 
Upon any such application by the plaintiff, 
the plaintiff shall be deemed to have made a 
sufficient showing of a change in circum- 
stances warranting appropriate modification 
of this Final Judgment if it shall show 
elimination hereafter, in a substantial num- 
ber of states, of public regulation of charges 
for common carrier communication services. 

Jurisdiction is further retained for the 
purpose of enabling the plaintiff to apply to 
this Court at any time, without the necessity 
of showing any change in circumstances, for 
orders under this Final Judgment: 

(a) requiring sales, at non-discriminatory 
prices, of any telephone equipment manu- 
factured by Western or its subsidiaries to 
independent telephone operating companies, 
or prohibiting or limiting sales of such 
equipment to such companies; and 
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(b) requiring that any equipment manu- 
factured by Western or its subsidiaries that 
is used by A T & T or any Bell Operating 
Company in furnishing a common carrier 
communications service, other than tele- 
phone equipment, shall be sold at non- 
discriminatory prices to any person lawfully 
engaged in furnishing such a service in 
competition with them or in furnishing mes- 
sage telegram service, for use by such 
person in furnishing any such service; and 


(c) requiring that A T & T shall, and 
shall cause its subsidiaries to, continue to 
lease, to common carriers engaged in the 
message telegram business, on reasonable 
terms, circuits required by such carriers for 
use in their business, to the extent that such 
circuits shall be reasonably available with- 
out further construction. 


Appendix A 


Bell Telephone Company of Nevada 

Illinois Bell Telephone Company 

Indiana Bell Telephone Company 

Michigan Bell Telephone Company 

New England Telephone and Telegraph 
Company 

New Jersey Bell Telephone Company 

New York Telephone Company 

Northwestern Bell Telephone Company 

Southern Bell Telephone and Telegraph 
Company 

Southwestern Bell Telephone Company 

The Bell Telephone Company of Pennsyl- 
Vania 

The Chesapeake and Potomac Telephone 
Company 

The Chesapeake and Potomac Telephone 
Company of Maryland 

The Chesapeake and Potomac Telephone 
Company of Virginia 

The Chesapeake and Potomac Telephone 
Company of West Virginia 

The Cincinnati & Suburban Bell Telephone 
Company 

The Diamond State Telephone Company 

The Mountain States Telephone and Tele- 
graph Company 

The Ohio Bell Telephone Company 

The Pacific Telephone and Telegraph Com- 
pany 

The Southern New England Telephone 
Company 

Wisconsin Telephone Company 
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[] 68,247] George M. Brown, Jr., et al. v. A. R. Stough. 
In the Supreme Court of the State of Oklahoma, No, 36,801. Filed January 10, 1956. 


Appeal from the District Court of Pittsburg County, Oklahoma. HonoraB_e W. A. 
Lackey, Trial Judge. 


Oklahoma Unlawful Contracts Law 


Combinations and Conspiracies—State Antitrust Laws—Contracts Not To Compete— 
Agreement Not To Practice Medicine in County for Specified Time—Legality.—A provi- 
sion of a partnership agreement, entered into by a group of doctors and surgeons, which 
provided that in the event any partner voluntarily withdrew from the partnership, such 
partner could not practice medicine or surgery within the bounds of a specified county for 
a period of two years from the date of withdrawal was valid under the Oklahoma statute 
which provides that one who sells the good will of a business may agree with the buyer 
to refrain from carrying on a similar business within a specified county, city, or part thereof 
so long as the buyer or any other person deriving title to the good will from him carries 
on a like business therein. The Oklahoma statutes provide that every contract by which 
any one is restrained from exercising a lawful profession is void. However, the agreement 
was lawful under the above exception to this provision because the sale of the good will of 
a business was involved. The partnership agreement was executed to carry out the sale 
of interests in an existing or previously created partnership. Also, the withdrawal of a 


partner involved the sale of an interest in the partnership to the remaining partners. 
See Combinations and Conspiracies, Vol. 1, § 2319.38. 
For the plaintiffs: Arnote, Arnote and Bratton, McAlester, Okla. 
For the defendant: Robert J. Bell, W. S. Horton, and A. James Gordon, McAlester, 


Okla. 


Action by a group of doctors against a 
former partner to enjoin defendant from 
practicing medicine in violation of contract. 
From a judgment for defendant plaintiffs 
appeal. Reversed. 


Syllabus 


1. A member of a partnership has an ex- 
isting interest in the good will of the firm’s 
business, and an agreement not to engage 
in a competing business made by a retiring 
partner who sells his interest to the remain- 
ing partners, stands on the same footing as 
a sale of good will by a merchant or manu- 
facturer. 


2. One who sells the good will of a busi- 
ness may agree with the buyer to refrain 
from carrying on a similar business within 
a specified county, city or part thereof, so 
long as the buyer, or any person deriving 
title to the good will from him carries on 
a like business therein. 15 O. S. 1951, § 218. 

3. Record examined and held: Provi- 
sions of partnership agreement of a medical 
clinic providing for sale of interest of part- 
ner voluntarily withdrawing from firm to 
remaining partners and continuation of part- 
nership by remaining partners and containing 
covenant that partner voluntarily with- 
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drawing should not practice medicine for 
a period of two years within county in which 
clinic was located, were not void as against 
public policy but were valid and enforceable. 


[Agreement Not To Practice Medicine] 


Witirams, V. C. J. [In full text]: This 
action was instituted by a group of doctors 
and surgeons doing business as the Mc- 
Alester Clinic, hereinafter referred to as plain- 
tiffs, seeking to enjoin Dr. A. R. Stough, 
hereinafter referred to as defendant, from 
the practice of his profession as a physician 
and surgeon in Pittsburg County, Okla- 
homa, for a period of two years. 


Plaintiffs’ petition alleged that plaintiffs 
and defendant entered into a written part- 
nership agreement on July 1, 1954, wherein 
it was provided, among other things, that 
in the event any member of the partner- 
ship would voluntarily withdraw or be dis- 
missed from the partnership, such member 
should not practice medicine or surgery 
within the bounds of Pittsburg County, 
Oklahoma, for a period of two years from 
the date of his withdrawal; that defendant 
voluntarily withdrew from the partnership 
on August.31, 1954, and in violation of said 
agreement opened an office in the City of 
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McAlester, Oklahoma, for the practice of 
medicine and surgery within the bounds 
of Pittsburg County, Oklahoma, and con- 
tinues to so practice medicine and surgery 
in violation of said agreement. 


[Defense] 


Defendant answered admitting the exist- 
ence of the partnership and the execution 
of the partnership agreement, denying that 
he voluntarily withdrew from the partner- 
ship, alleging that the withdrawal was in- 
voluntary and the result of a premeditated 
design to force his withdrawal on the part 
of two of the partners, alleging that the 
partnership agreement is contrary to public 
policy and void in its entirety, alleging that 
the restrictive clause in said agreement is 
void as being in violation of public policy 
and for lack of mutuality and consideration, 
and alleging that plaintiffs themselves have 
failed and refused to carry out the terms 
and conditions of the agreement and are 
therefore not entitled to maintain the action. 


[Trial Court Judgment] 


Plaintiffs replied by a general denial and 
upon the issues so formed the cause was 
tried to the court without the intervention 
of a jury. 

The trial court, after making findings of 
fact and conclusions of law, rendered judg- 
ment for defendant denying the injunction 
sought, and plaintiffs appeal. 


[Legality of Agreement] 


Plaintiffs contend, as their only assign- 
ment of error, that the judgment is not sus- 
tained by sufficient evidence and is contrary 
to law. Since the trial court’s judgment was 
based on a conclusion that the contract in 
question is against public policy and there- 
fore unenforceable, the question presented 
appears to be one of law rather than fact. 


[Statutes] 


Contracts stich as the one here involved 
do not seem to be particularly unusual. The 
reported opinions in cases involving such 
contracts are numerous and a great many 
of them involve contracts between physicians. 
They have been uniformly upheld by the 
courts of the several states, where they have 
not been controlled by statutory provision, 
and equity has always granted relief by in- 
junction to restrain a breach thereof. An 
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excellent example of such case is Threlkeld 
v. Steward, 24 Okl. 403, 103 P. 630, 138 
Am. St. Rep. 888, which involved a contract 
executed in Indian Territory prior to state- 
hood, where the common law relating to 
contracts governed. But regardless of the 
common law or the rule in other states, we 
have a statute which governs such contracts 
in this state. 15 O. S. 1951, § 217, provides: 


“Every contract by which any one is 
restrained from exercising a lawful profes- 
sion, trade or business of any kind, other- 
wise than as provided by the next two 
sections, is to that extent void. (R. L. 
1910, § 978.)” 


15 O. S. 1951, § 218, provides: 


“One who sells the goodwill of a busi- 
ness may agree with the buyer to refrain 
from carrying on a similar business within 
a specified county, city or part thereof, 
so long as the buyer, or any person de- 
riving title to the good will from him 
carries on a like business therein. (R. L. 
1910, § 979.”) [] 

15 O. S. 1951, § 219, provides: 

“Partners may, upon or in anticipation 
of a dissolution of the partnership, agree 
that none of them will carry on a similar 
business within the same city or town 
where the partnership business has been 


transacted, or within a specified part thereof. 
(R. L. 1910, § 980).” 


[Disputed Provision] 
The provision of the contract in question 
sought to be enforced here is as follows: 

“Tt is specifically agreed by and between 
all the members of this partnership that 
in the event any partner shall voluntarily 
withdraw or be dismissed from the organi- 
zation that such member shall not prac- 
tice medicine or surgery within the bounds 
of Pittsburg County, State of Oklahoma, 
for a period of two years from the date 
of his withdrawal. This provision does 
not apply to any member retiring under 

Section Fourteen of this contract on ac- 

count of age.” 

It is apparent that the above quoted pro- 
visions of the contract is one by which one 
is restrained from exercising a lawful pro- 
fession within the purview of 15 O. S. 1951, 
217, supra, and therefore void unless it falls 
within one of the two exceptions allowed 
by 15 O. S. 1951, §§ 218 and 219. supra. 


[Prior Decisions] 


Similar contractual provisions have been 
involved in a number of cases previously 
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considered by this court and in every case 
the provision was upheld as being valid and 
enforceable and within the provisions of the 
statutory exceptions. See Wall v. Chapman, 
84 Okl. 114, 202 P. 303; Key v. Perkins, 173 
Okl. 99, 46 P. 2d 539; Herrington v. Hackler, 
181 Okl. 396, 74 P. 2d 388; Clare v. Palmer, 
201 Okl. 186, 203 P. 2d 426; Moore v. Snod- 
grass, 203 Okl. 572, 223 P. 2d 1080; Griffin 
v. Hunt, (Okl.,) [1954 Trave Cases { 67,703] 
268 P. 2d 874. The case of Herrington v. 
Hackler, supra, is more nearly analogous to 
the case at bar than any of the others cited. 
In that case plaintiff and defendant, who 
were both physicians, had entered into an 
agreement whereby plaintiff bought from 
defendant a hospital and equipment and 
plaintiff and defendant agreed to enter into 
a partnership for the general practice of 
medicine. The agreement provided that in 
the event the partnership should prove un- 
satisfactory or be dissolved, the defendant 
would repurchase the hospital from the plain- 
tiff for the sum originally paid by him, or 
that defendant would refrain from the prac- 
tice of his profession within a specified 
area for a period of five years, The partner- 
ship was later dissolved by mutual consent, 
but after dissolution defendant failed to re- 
purchase the hospital and continued to 
practice medicine within the specified area. 
Plaintiff instituted an action to enjoin de- 
fendant from practicing medicine in viola- 
tion of the agreement. In approving the 
granting of the injunction sought, this court 
used the following language: 


“By express provision of section 9493 
and 9494, O. S. 1931, (15 Okl. St. Ann. 
§§ 218 and 219), one selling the goodwill 
of a business may agree with the buyer 
not to engage in a similar business in a 
specified county, city, or part thereof, 
within a reasonable period of time. 


“The defendant contends that the fore- 
going statutes are inapplicable for the 
reason that the contract in the present 
case contains no provision for the sale 
of the goodwill of defendant’s business, 
and that such sale was not contemplated 
by the parties. We cannot agree with 
this contention. The rule is stated in 12 
R. C. L. p. 985 as follows: ‘Where a con- 
tract for the sale and transfer of a busi- 
ness omits to mention the goodwill the 
presumption is that it was the intention of 
the parties that the goodwill should pass 
with the other assets. This necessarily re- 
sults from the fact that the goodwill cannot 
exist except in connection with the business.’ 
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“Adhering to this rule, this court, in 
the syllabus in Wall v. Chapman, 84 Okl. 
1149202) Pas0s held: 

“Section 946, Rev. Laws 1910 (15 
Okl. St. Ann. §152) provides: A con- 
tract must be interpreted as to give effect 
to the mutual intention of the parties, as it 
existed at the time of contracting, so 
far as the same is ascertainable and lawful. 

“‘The obvious intent of a contract for 
the sale of all tools, furniture, and equip- 
ment of the office of a dentist to another 
dentist, coupled with an agreement by the 
seller not to enter into a like business in 
the same town for a period of five years, 
is to sell the good will of the business.” 

“See Key et al. v. Perkins, 173 Okl. 99, 
46 P. 2d 530, and cases cited therein. 

“The defendant contends further that 
the contract is void because it prohibits 
him from engaging in the practice of his 
profession to within 100 miles of Pryor; 
thus contravening the provisions of the 
statute. The fact that the parties took 
in too much territory does not render 
the agreement wholly void, but is only 
void to the extent that it prevents the 
seller from engaging in a like business 
beyond the confines of the county. Hart- 
man v. Everett, 158 Okl. 29, 12 P. 2d 543; 
McAvoy et al. v. Nelson Grain Co., 170 Okl. 
180, 39 P. 2d 47; Wesley et al. v. Chandler, 
S26 @KIG22 sab desc 


[Nature of Transaction] 


Prior to the execution of the contract 
here involved, defendant and four of the 
plaintiffs had been partners in the firm oper- 
ating under a similar contract. The other 
three plaintiffs became additional partners 
by the execution of the contract in question. 
These three new partners each paid $1,000 
in cash to each of the five old partners and 
each executed a note in the amount of 
$13,119.16 payable to the five old partners 
for the interest in the partnership thereby 
acquired. There was, therefore a sale of an 
interest in the firm by the defendant and 
four of the plaintiffs to the three other 
plaintiffs, and the contract in question was 
executed in carrying out such sale. The 
contract so executed contained provisions 
concerning the purchase by the remaining 
partners of the interest of the partner with- 
drawing or dismissed from the firm. Such 
provisions were applicable under the with- 
drawal or separation of defendant from the 
firm, and he, in effect, sold his interest in 
the partnership to the remaining partners 
by withdrawing from the partnership. There 
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were, therefore, two sales so far as defend- 
ant is concerned, of an interest in the firm, 
and the covenant not to practice in case of 
withdrawal from the firm was a part of the 
consideration for both sales. That both sales 
included a sale of good will seems so obvious 
that discussion would seem unnecessary. We 
note in that connection, however, the lan- 
guage found in 40 Am. Jur. 270, Partner- 
ship, § 200: 


“The sale of a business will be pre- 
sumed in the absence of any expression 
to the contrary in the agreement of sale, 
to pass the good will of the business 
with other assets. Applying this principle, 
it is generally held that a sale by a with- 
drawing partner of his interest in the 
partnership business and property to 
the other partners, who are to continue the 
business, includes the retiring partner’s 
interest in the good will of the firm, even 
though no mention is made of the good 
will in the contract of sale, and the pur- 
chasing partner may prevent the selling 
partner or other person from using the 
good will of the old firm.” 

And in 36 Am. Jur. 539, Monopolies, Com- 
binations, Etc., § 59, we find the following 
language: 

“Tnasmuch as a member of a partner- 
ship has an existing interest in the good 
will of the firm’s business, an agreement 
not to engage in a competing business 
made by a retiring member of a firm who 
sells his interest to the remaining part- 
ner, stands on the same footing as a sale 
of the good will by a merchant or manu- 
facturer.” 

See also 68 C. J. S. 744, Partnership, § 248; 
Herrington v. Hackler, supra; and Key v. 
Perkins, supra. 


[Provision Valid] 


We conclude that the restrictive covenant 
in question falls within the purview of the 
exception provided by 15 O. S. 1951, § 218, 
supra, and is therefore not void and unen- 
forceable. 


[Other Provisions of Agreement] 


Defendant suggests that the trial court’s 
judgment that the contract is against public 
policy was not predicated upon the restric- 
tive covenant not to practice medicine here- 
inabove discussed, but upon other provisions 
of the contract. A review of the findings of 
fact and conclusions of law made by the 
court indicates such to be at least partially 
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the case. The court found that only para- 
graphs 7, 10 and 15 of the contract were 
necessary to the determination of the case. 
Paragraph 15 is the paragraph containing 
the covenant not to practice hereinabove 
set forth. Paragraph 7 of the contract pro- 
vides in effect that differences of opinion 
and grievances between partners shall be de- 
termined by a majority vote of the partners 
and that if any member having a grievance 
refuses to submit to the majority decision 
he shall withdraw from the clinic and if he 
fails to do so he may be dismissed by the 
other partners. Paragraph 10 of the con- 
tract provides in effect that if a partner is 
guilty of misconduct which in any way 
affects his practice or personal reputation, 
he will be given a hearing by the partner- 
ship and may be dismissed from the clinic 
by a majority vote of the partners. 


The court found that by virtue of the 
above mentioned provisions of the contract, 
a partner could be tried by a majority of 
his associates, found guilty, and condemned 
either to refrain from his practice for a 
period of two years or else be required after 
years of service, to move to another county 
and attempt to build up a new practice, and 
concluded that as a matter of law such a 
contract was against public policy. 


For the reasons hereinafter set forth, we 
are unable to agree with the court’s judg- 
ment that the possibilities suggested would 
vitiate the entire contract. 


If the paragraphs of the contract referred 
to by the court are void or contain provi- 
sions which are contrary to public policy, 
it does not necessarily follow that the con- 
tract is void or the restrictive covenant un- 
enforceable. Only the offending paragraph 
or provision would be void and unenforce- 
able, and the valid portions of the contract 
would be unaffected thereby. See Wesley 
v. Chandler, 152 Okl. 22, 3 P. 2d 720. We 
are cited no cases holding that provisions 
of the nature of those contained in para- 
graphs 7 and 10 of the contract are void or 
against public policy, but we do not find it 
necessary to decide such question here for 
the simple reason that it is in no way ma- 
terial to the case at bar. No contention is 
made by either side that defendant was dis- 
missed under the provisions of paragraph 7 
for failure to submit to the decision of the 
majority of the partners, nor is there any 
contention that defendant was dismissed for 
misconduct under the provisions of para- 
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graph 10. The question of whether a partner 
could be validly dismissed under the provi- 
sions of either paragraph 7 or paragraph 10 
and also thereafter restrained from practic- 
ing medicine under paragraph 15 is not 
presented by the record in this case and is 
specifically not decided by this Court. 


[Voluntary or Involuntary Withdrawal] 


While defendant does not contend that 
he was dismissed from the firm and con- 
cedes that he withdrew therefrom, he does 
contend that his withdrawal was not volun- 
tary, but was involuntary and that the re- 
strictive covenant in question only applies 
in the case of a voluntary withdrawal. We 
do not find such contention to be tenable 
under the record in this case, however. It 
is defendant’s theory that his withdrawal 
was involuntary because, due to differences 
of opinion between defendant and some of 
the other partners and disagreement by de- 
fendant with some of the policies adopted 
by the firm and discourteous treatment of 
defendant by some of the other partners, 
conditions became so intolerable to defendant 
that he felt like he couldn’t stand it any 
longer and that he felt like he had to get 
out of the partnership. We are of the opinion, 
however, that the conditions referred to by 
defendant merely constituted his reasons for 
withdrawing and did not render his with- 
drawal involuntary. No matter how good 
defendant’s reasons for withdrawing might 
have been, the fact remains that the with- 
drawal was initiated by defendant himself, 
of his own volition, and that the other 
partners attempted to get him to change his 
mind and remain in the firm but he refused 
to do so. Under such circumstances we do 
not believe defendant’s withdrawal could 
properly be termed other than voluntary. 
Particularly is such the case since the record 
reveals that defendant determined to with- 
draw from the partnership on the evening 
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of the same day that he signed the partner- 
ship agreement. It is difficult to perceive 
how conditions could have deteriorated in 
a period of some ten hours to such an ex- 
tent as to render defendant’s situation in- 
tolerable and the record does not reflect any 
evidence of such deterioration. 


[Contract Valhd] 


We are of the opinion that the contract 
in question and the restrictive covenant therein 
are valid and enforceable and were entered 
into by defendant with full knowledge of 
the provisions thereof, for a valuable con- 
sideration, and that the court erred in refus- 
ing to enforce the same. 


[Injunction] 


Plaintiffs suggest in their reply brief 
that should they prevail herein, this court 
should fix the time that the injunction is 
to commence for its duration of two years 
as the time the mandate is spread of record. 
This we cannot do. The contract plainly 
provides that a member withdrawing shall 
not practice medicine for a period of two. 
years from the date of his withdrawal. Plain-. 
tiffs’ petition seeks injunctive relief in ac- 
cordance with the provisions of the contract. 
They cannot now, by merely requesting the 
same in their reply brief in this court on 
appeal, obtain additional or greater relief 
than that prayed for in their petition or 
authorized by the contract sued upon. 


The judgment of the trial court is re- 
versed and the cause remanded with instruc- 
tions to grant the injunction prayed for, 
such injunction to enjoin defendant from 
continuing the practice of medicine within 
Pittsburg County, Oklahoma, for a period 
of two years from August 31, 1954. 


Jounson, C. J., and Hattey, JAcKson and 
Hunt, JJ: concur WELcH, Corn and BLAcK- 
BIRD, JJ: Dissent. 
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[] 68,248] United States v. The Cincinnati Fruit and Produce Credit Association, 
J. H. Kruse, Robert H. Castellini, C. Joseph Nau, Harold M. Buzek, Bennett A. Behymer, 
Arthur S. Bender, G. Harold Armacost, Vincent Sanzone, Jr., Robert J. Crosset, and 
Edwin Fred Eschmeyer. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil Action No. 2426. Filed January 18, 1956. 


Case No. 1054 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Trade Associations—Extension of Credit—Arbitra- 
tion of Disputes—Legality—In a Government action charging that an association of carlot 
receivers of fruit and produce and its officers conspired (1) to fix uniform terms of sale, 
(2) to refrain from selling on credit to any customer who is delinquent in the payment of 
his accounts, and (3) to require customers to submit disputed accounts to arbitration, the 
court, after examining the nature of the industry, found that the members of the association 
competed with each other and with non-members; that the terms of sale in the industry, 
for at least forty years, have been weekly credit; that the names of customers of members 
who have failed to pay their accounts are reported by members of the association, which 
furnishes the names of delinquents to the members with effective procedure being 
provided for the immediate removal of the name of every customer from the list upon 
payment of past due obligations; that a delinquent customer is able to purchase mer- 
chandise for cash; that the regulations of the association do not require any member to sell 
for cash only, do not limit the amount of credit which a member may extend to a 
customer who meets his obligations, and do not prevent any member from selling 
merchandise to a customer who has failed to pay his bills; that the regulations only 
require that sales to customers who have failed to pay their bills should be for cash; that 
the regulations no longer contain the requirement that customers submit disputed accounts 
to arbitration; and that the regulations do not go beyond the reasonable requirements to 
correct abuses which have crept into the industry and to reduce to writing customs and 
practices which have existed in the industry for many years. The court held that the 
regulations of the association and the activities of the association, its officers, and 
its members do not constitute a restraint of trade in violation of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, { 2017.283, 2017.340. 


For a prior decision of the U. S. District Court, Southern District of Ohio, Western 
Division, see 1954 Trade Cases {[ 67,869. 


Findings of Fact 


1b. 


Joun H. Drurret, District Judge [Jn 
full text]: Plaintiff herein is the United States 


of America. 
2 


Defendant, The Cincinnati Fruit and Pro- 
duce Credit Association is an Ohio corpo- 
ration having its principal and only place 
of business at Cincinnati, Ohio. Defend- 
ants, J. H. Kruse, Robert H. Castellini, 
Vincent Sanzone, Jr., C. Joseph Nau, G. 


Trade Regulation Reports 


Harold Armacost, Arthur S. Bender, Ben- 
nett A. Behymer, Harold M. Buzek, Robert 
Crosset and Edwin Fred Eschmeyer were, 
at the tine the Complaint was filed, Trus- 
tees or officers of The Cincinnati Fruit and 
Produce Credit Association. All of the 
defendants were found and resided or trans- 
acted business within the Western Division 
of the Southern District of Ohio. 


So: 


This is an action instituted under Section 
4 of the Act of Congress of July 2, 1890, 
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c. 647, 26 Stat. 209, as amended, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies,” 
commonly known as the Sherman Act, in 
order to prevent and restrain alleged con- 
tinuing violations by defendants of Section 1 
of the Sherman Act. 


4, 


Plaintiff, in its Complaint, alleged that 
defendant Association was organized on or 
about December 16, 1930, and at the time 
Complaint was filed had twenty-four mem- 
bers which were business houses (sole pro- 
prietorships, partnerships and corporations) 
engaging in business as carlot receivers of 
fruit and produce in the Greater Cincinnati 
area; that said members received, dis- 
tributed and sold approximately 80% of all 
fruit and produce sold in the Greater Cin- 
cinnati area and that a substantial part of 
such fruit and produce was shipped in 
interstate commerce to and from Cincinnati ; 
that the Association was managed by a 
Board of Trustees of nine persons pursuant 
to By-Laws, Rules and Regulations. 


Plaintiff charged that defendant Associa- 
tion and its members, since 1930, engaged 
in an unlawful combination and conspiracy 
in unreasonable restraint of trade and com- 
merce in fruit and produce in interstate 
commerce and were parties to unlawful con- 
tracts, agreements and understandings in 
unreasonable restraint of said trade and com- 
merce in violation of Section 1 of the Sherman 
Act and that they restrained trade and 
suppressed and eliminated competition among 
themselves and with others in the distribu- 
tion and sale of fruit and produce by agree- 
ing, among other things: 

1. To fix and maintain uniform terms of 
sale for fruit and produce sold by them. 


2. To refrain from selling on credit to 
any customer who is delinquent in the pay- 
ment of his accounts. 


3. To require customers to submit dis- 
puted accounts to arbitration. 


> 


Defendants, in their Answer, admitted the 
organization and existence of the defendant 
Association under the laws of the State of 
Ohio and that the affairs of the Association 
are managed pursuant to By-Laws, Rules 
and Regulations by a Board of Trustees 
comprising nine persons elected annually 
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from among the members of the Associa- 
tion, with a Secretary selected from outside 
the membership; that a substantial part of 
the merchandise sold by members of the 
defendant Association is shipped in inter- 
state commerce from states other than Ohio 
and is marketed throughout the Greater 
Cincinnati area, including states other than 
Ohio. 


Defendants denied that they and the mem- 
bers of the Association combined, con- 
spired and restrained trade and suppressed 
and eliminated competition among them- 
selves and with others in the distribution 
and sale of merchandise handled by them. 
They further denied that they imposed un- 
reasonable restraints upon the free flow of 
trade and commerce in fruit and produce 
among the several states of the United 
States. 


Defendants claimed that the By-Laws, 
Rules and Regulations of the defendant As- 
sociation are the rules of a legitimate credit 
association furnishing its members with 
information in regard to the credit of their 
customers and assisting its members in 
minimizing losses arising in an inherently 
hazardous industry characterized by ex- 
tremely perishable merchandise handled, and 
by the ease and freedom with which anyone 
can engage therein; that the members of 
defendant Association at all times and in 
all respects carried on their businesses in 
competition with each other; that the mem- 
bers of defendant Association handle 55% 
to 60% of the receipts of fresh fruit and 
produce in the Greater Cincinnati area. 


6. 


Plaintiff made numerous requests for ad- 
missions and propounded many interroga- 
tories, most of which were answered by the 
defendants and brought to the Court’s at- 
tention every facet of the case. 


Prior to trial the parties stipulated cer- 
tain facts. 


The stipulations, plaintiff's requests for 
admissions, defendants’ answers to requests 
for admissions, plaintiff’s interrogatories and 
defendants’ answers to interrogatories and 
supplements thereto were received in evi- 
dence by the Court as plaintiff's Exhibits 
Nos. 1 through 9, which constituted plain- 
tiff’s entire case. Plaintiff offered no wit- 
nesses. 
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The Court also received in evidence de- 
fendants’ Exhibit No. 1, which is a copy of 
the By-Laws, Rules and Regulations of the 
defendant Association, amended and re- 
vised September 15, 1955. Defendants’ Ex- 
hibits 2A to 14, inclusive, constituting invoices 
of members and non-members of defendant 
Association, and other papers, were re- 
ceived in evidence by the Court. Vincent 
Sanzone, Jr., President of the defendant 
Association, whose firm, Sanzone-Palmisano 
Co., was one of the charter members of 
said Association, testified for the defendants. 


a 


Plaintiff relied upon the stipulations, ad- 
missions, answers to interrogatories and the 
By-Laws, Rules and Regulations of de- 
fendant Association to prove its case, claim- 
ing that it had thus established per se 
violations of Section 1 of the Sherman Act, 
said per se violations being (1) fixing the 
number of days’ credit extended to cus- 
tomers, which action, plaintiff claimed, was 
price tampering (price fixing), and (2) ex- 
tending no credit to customers who fail to 
pay any account by the due date, which 
action, plaintiff claimed, was boycotting, and 
(3) compulsory arbitration of disputed ac- 
counts. 


8. 


From a consideration of which, the Court 
finds as a matter of fact: 

(a) That the members of defendant As- 
sociation buy, receive, distribute and sell 
55% to 60% of the fresh fruit and produce 
handled in the Greater Cincinnati area; that 
a substantial part of the merchandise re- 
ceived and sold by the members of the 
defendant Association is shipped in inter- 
state commerce from states other than Ohio 
and is marketed throughout the Greater 
Cincinnati area, including states other than 
Ohio; that a substantial portion of said 
merchandise is received on consignment 
by them as commission merchants and sold 
and distributed by them on behalf of ship- 
pers located in states other than Ohio; that 
the members of defendant Association must 
pay cash, or the equivalent of cash, for 
their merchandise either at the time of 
shipment, or immediately after arrival, or 
if the merchandise is purchased on the 
local market, they must pay cash or weekly ; 
that in the case of consignments, quite 
often, the shipper makes an accommodation 
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draft on the receiver, which is paid by the 
receiver before the shipment is received, or 
if no draft has been made on the consigned 
shipment, the receiver, immediately follow- 
ing the sale of the last package of the 
consigned shipment, renders an account of 
sale and remits to shipper the net pro- 
ceeds, the receiver assuming all losses for 
credit extended on the sale of the consigned 
merchandise without recourse to the ship- 
per, under the terms of the United States 
Perishable Agricultural Commodity Act; 
that transportation charges are paid in the 
case of railroad companies within 96 hours 
of delivery and in the case of express ship- 
ments within one hour after the merchan- 
dise is ready for delivery; that the fresh 
fruit and produce industry in the Greater 
Cincinnati area is inherently hazardous and 
is characterized by extremely perishable 
merchandise handled, and by the ease and 
freedom with which anyone can engage 
therein without limit or prohibition; 


(b) That the defendant, Cincinnati Fruit 
and Produce Credit Association, was or- 
ganized in 1930 as a corporation under the 
laws of the State of Ohio and that it 
adopted By-Laws, Rules and Regulations, 
which reduced to writing many of the cus- 
toms and practices of the fresh fruit and 
produce industry in the Greater Cincinnati 
area and which By-Laws, Rules and Regu- 
lations were from time to time amended 
and revised; that the members of the de- 
fendant Association have carried on their 
businesses at all times and in all respects 
in competition with each other and in com- 
petition with non-members of the defendant 
Association; that the terms of sale in the 
fresh fruit and produce industry in the 
Greater Cincinnati area for at least forty 
years have been weekly credit and that the 
basic price of the commodities sold in said 
industry is determined by the supply, de- 
mand, quality and condition of the mer- 
chandise being sold; that the fresh fruit and 
produce industry in the Greater Cincinnati 
area is not a closed market, but rather is 
one of free enterprise without any limit or 
prohibition by the industry against anyone 
entering said industry in said area; 

(c) That purchases of fresh fruit and 
produce in the Greater Cincinnati area are 
due and payable on the Monday of the 
week following the date of purchase, and 
become delinquent if not paid by Wednes- 
day of the week following the date of pur- 
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chase, and no further credit is extended 
until delinquent accounts are paid; that the 
names of customers of members who have 
failed to pay their accounts are reported by 
members of defendant Association to the 
Secretary thereof, who furnishes the names 
of the delinquents to the members with 
effective procedure being provided for the 
immediate removal of the name of every 
customer from the list of delinquents upon 
the payment of his past due obligations; 
that a delinquent customer is not precluded 
by the members of defendant association 
from purchasing fresh fruit and produce, 
but, on the contrary, is able to purchase 
as much as he desires for cash; that the 
By-Laws, Rules and Regulations of de- 
fendant Association do not require any 
member to sell for cash only, nor do they 
limit the amount of credit which a member 
may extend to a customer who meets his 
obligations, nor do they prevent any mem- 
ber from selling merchandise to a customer 
who has failed to pay his bills; that the 
By-Laws, Rules and Regulations of de- 
fendant Association only require that sales 
to customers who have failed to pay their 
bills should be for cash; 


(d) That the By-Laws, Rules and Regu- 
lations of defendant Association have been 
revised, eliminating therefrom the require- 
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ment that customers submit disputed ac- 
counts to arbitration, thereby making moot 
plaintiff’s complaint in this respect; 


(e) That although the defendant Associa- 
tion was organized in 1930, the plaintiff 
has not proved, or even attempted to prove, 
any injury to anyone; that the By-Laws, 
Rules and Regulations do not go beyond 
the reasonable requirement to correct abuses 
which have crept into the industry and to 
reduce to writing customs and practices 
which have existed in the industry for 
many years; 

(f) That the By-Laws, Rules and Regu- 
lations of the defendant Association and 
the activities and conduct of the defendant 
Association, its officers, trustees and mem- 
bers do not constitute a restraint of trade in 
violation of the Sherman Act; 


(zg) That the plaintiff has failed to sus- 
tain the burden of proof of its Complaint. 
Conclusions of Law 


1. The Court has jurisdiction of this 
cause and the parties hereto. 

2. The plaintiff herein has failed to sus- 
tain the burden of proof of its Complaint. 


3. The complaint is: dismissed at plain- 
tiff’s costs. 


[ 68,249] Emich Motors Corporation and U. S. Acceptance Corporation v. General 
Motors Corporation and General Motors Acceptance Corporation. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1955; 


January Session, 1956. 


No. 11457. Dated January 27, 1956. 


Appeal from the United States District Court for the Nortaem District of Illinois, 
Eastern Division. JuLtus J. Horrman, District Judge. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery 
May Be Barred—Statute of Limitations—Amended Pleadings.—After a treble damage 
suit had been remanded to the district court for a new trial, the defendants moved to 
amend their pleadings to plead the statute of limitations, to which plaintiffs objected on 
the ground that defendants were estopped from so pleading because their answer to an 
amended complaint had already been filed. Although under Rule 12 of the Federal 
Rules of Civil Procedure a party waives all defenses not presented in his answer and in 
pleading to a preceding pleading a party must set forth affirmatively the statute of 
limitations. and any other matters constituting an avoidance and an affirmative defense, 
Rule 15 permits amended pleadings by leave of court and provides for liberality in per- 
mitting parties to amend pleadings “even after judgment.” Thus, the question of whether 
or not a defendant may amend his answer is within the discretion of the district court. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9013. 
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Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—Applicable Statute—Amended Pleadings.—A district 
court’s action in granting, upon remand, defendants’ motion to amend their answer by 
pleading the statute of limitations was not an abuse of the court’s discretionary power 
granted by Rule 15 of the Federal Rules of Civil Procedure, where the remand was 
made necessary by prejudicial errors in the first trial for which the plaintiffs were partly 
responsible. Further, at the time of the first trial there was no appellate decision holding 
that a two-year Illinois statute of limitations, rather than the five-year statute, was 
applicable. It was only after the Court of Appeals had decided the applicability of the 
two-year statute that the defendants pleaded such defense. 


See Private Enforcement and Procedure, Vol. 2, § 9010.100, 9013. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—When Cause of Action Accrues—Where the plain- 
tiffs received on April 7, 1936, notice of the defendants’ intention to cancel their auto- 
mobile dealer’s franchise but later secured a postponement of the cancellation until 
September 1, 1936, the plaintiffs’ cause of action under the antitrust laws, if any, accrued 
April 7, 1936, and on that date the statute of limitations commenced to run. The com- 
mencement of the running of the statute was not delayed because the defendants, as a 
matter of grace, continued to supply the plaintiffs with automobiles until September 1, 
1936. Since the plaintiffs could have brought an action on April 7, 1936, the statute 
commenced to run at that time, and the plaintiffs’ claims were barred after two years. 


The contention that the trial erred in granting summary judgment under Rule 56(c) 
of the Federal Rules of Civil Procedure becattse there existed a contested issue of fact 
as to whether the plaintiffs continued to receive cars between the date it received notice 
of cancellation (April 7, 1936) and September 1, 1936, was without merit, since the 
cause of action accrued April 7, 1936, even though car deliveries may have continued 
until September 1 of that year. 


See Private Enforcement and Procedure, Vol. 2, J 9010.200, 9010.275, 9013.675. 
For the plaintiffs-appellants: A. Bradley Eben and Edward Atlas, Chicago, III. 


For the defendants-appellees: Ferris E. Hurd, Chicago, Ill, Henry M. Hogan, 
Detroit, Michigan, and Henry F. Herbermann, New York, N. Y. 


Affirming a decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, 1955 Trade Cases {[ 67,960. For other prior opinions of that Court, see 1954 
Trade Cases {| 67,667, and 1946-1947 Trade Cases {| 57,638, 57,513; for a prior opinion of 
the U. S. Court of Appeals, Seventh Circuit, see 1950-1951 Trade Cases {| 62,577; and 
for a prior opinion of the U. S. Supreme Court, see 1950-1951 Trade Cases { 62,778. 


Before FINNEGAN, SwAIM and SCHNACKENBERG, Circuit Judges. 


[Appeal from Summary Judgment] the anti-trust laws, 15. U. S. C. A. §15 


Boe a Pi : et seq., against defendants, General Motors 

; SWAIM, Circe Judge [In full ae Have Corporation and General Motors Acceptance 

1s re re Be acmiet eee Corporation, hereinafter referred to as Gen- 

oo. ce District of Illinois, East- eral Motors and as Acceptance Corporation, 
ern Division, on March 21, 1955, dismissing peepee. ; 

the plaintiffs’ complaint. An amended complaint was filed October 

14, 1942. The trial lasted for four months 

rte TG —from October 20, 1947 to February 19, 

[History of Litigation] 1948—and resulted in verdicts and judg- 

This action was commenced October 16, ments for plaintiffs in the sum of $1,236,000.00 

1941, when plaintiffs, Emich Motors Corpo- and a supplemental judgment in the amount 

ration, hereinafter referred to as Emich of $257,358.00 for plaintiffs’ costs and ex- 

Motors, and U. S. Acceptance Corporation, penses. On February 24, 1948, after the 

hereinafter referred to as U. S. Acceptance, trial had been completed the plaintiffs filed 

filed a complaint for treble damages under an amendment to the amended complaint 
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to make the pleadings comply with the 
evidence. 


[Basis of Complaint] 


The plaintiffs’ complaint was based on an 
alleged conspiracy between the defendants 
and others who were charged with having 
combined to restrain interstate trade and 
commerce in Chevrolets and other auto- 
mobiles manufactured by General Motors. 
This conspiracy was alleged to have for its 
purpose the control of the financing of 
wholesale and retail purchases of such auto- 
mobiles by compelling dealers to use the 
financing offered by General Motors’ sub- 
sidiary, the Acceptance Corporation. 


The defendants had been charged with 
and convicted of this conspiracy in a 
criminal case in which the judgment was 
affirmed by this court on May 1, 1941 [1940- 
1943 Trape Cases [56,120], 121 F. 2d 376. 
The judgments of the trial court in the 
civil case were reversed by this court on 
March 3, 1950 [1950-1951 TrapE CasEs 
{ 62,577], 181 F. 2d 70. The Supreme Court 
granted certiorari limited to the use and 
effect of the criminal conviction as evidence 
in this case. The errors on which the judg- 
ments of the trial court had been reversed 
by this court consisted of improper rulings 
on the admission of evidence, erroneous in- 
structions to the jury and the fact that the 
evidence on the issue of damages was so 
extremely speculative and conjectural as to 
furnish no sound basis for the amount 
allowed. All of these errors convinced this 
court that the defendants had been preju- 
diced, in that they were not given a fair 
opportunity to meet the evidence of the 
plaintiffs. This court therefore remanded 
the case for a new trial. The Supreme Court 
[1950-1951 TrapE CAsEs { 62,778], 340 U. S. 
558, 572, remanded the case to this court 
with directions to this court to modify its 
judgment to conform with the opinion of 
the Supreme Court as to the manner in 
which the judgment in the criminal case 
should be handled in the instant case by the 
trial judge. On May 1, 1951, this court 
issued its mandate pursuant to the opinion 
and mandate of the Supreme Court, but the 
mandate still called for a new trial in the 
District Court. 


[Two-Year Statute of Limitations 
Applicable | 


Thereafter, on October 17, 1951, this 
court in Hoskins Coal & Dock Corp. v. Truax 
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Traer Coal Co. [1950-1951 TRADE CASES 
{ 62,925], 191 F. 2d 912, held that personal 
actions to recover treble damages under 
the Clayton Act are governed by the Illinois 
Statute of Limitations, Illinois Revised 
Statutes, 1947, c. 83, §15, and must be 
brought within two years after the right 
of action accrues. The Supreme Court 
denied certiorari in the Hoskins case on 
March 3, 1952, 342 U. S. 947. 


On December 15, 1952, the defendants 
filed a motion to amend their answer by 
filing a sixth defense that: “The several 
rights of action, if any, set forth in said 
amended complaint are barred by the statute 
of limitations in that this action was not 
commenced within two years after they 
accrued.” In support of this motion in the 
trial court the defendants pointed out that 
this court had held in the Hoskins v. Truax 
Traer case that the two year statute of 
limitations was applicable in such cases; 
that when defendants prepared their answer 
to the amended complaint their attorneys 
knew of two unreported decisions of the 
United States District Court for the North- 
ern District of Illinois, Eastern Division, 
which held that the two year statute of 
limitations did not apply to such actions 
for treble damages; and that at that time 
there was no decision of this court or of the 
Supreme Court holding otherwise. 


Plaintiffs filed objections to defendants’ 
motion to amend their answer. Plaintiffs’ 
principal objection was their contention that 
the defendants had waived the right to 
plead the statute of limitations and were 
estopped from pleading it by reason of the 
fact that they had tried to do so after the 
filing of their answer to the amended 
complaint, and only after they had sub- 
jected plaintiffs and their attorneys to the 
necessity and burden of the prolonged trial 
and of defending appeals from the judg- 
ments in plaintiffs’ favor, at an expense to 
plaintiffs in excess of $23,000.00, an assess- 
ment of costs against plaintiffs in the 
amount of $12,221.80, and the expenditure 
by plaintiffs’ attorneys of several thousand 
hours of work. Plaintiffs further contended 
that defendants have waived the right to 
so amend their answer by reason of their 
delay of 19 months after the judgment of 
the District Court in the Hoskins v. Truax 
Traer case and for 14 months after that 
judgment was affirmed by this court, 


© 1956, Commerce Clearing House, Inc. 


Number 41—109 
2-10-56 


Over the plaintiffs’ objections the trial 
court permitted the defendants to amend 
their answer by adding the defense of the 
two year statute of limitations. 


On October 8, 1954, plaintiffs filed a 
motion to vacate the order permitting de- 
fendants to amend their answer and to 
strike said plea of the statute of limitations 
on the grounds that defendants, not having 
pleaded that defense prior to the first trial, 
thereby waived the defense for all time, and 
that it did not lie within the discretion of 
the District Court to grant leave to de- 
fendants to so amend their answer. 


[Complaint Dismissed by Trial Court] 


After the trial court filed its memorandum 
opinion holding that plaintiffs’ principal 
claims were barred by the two year statute 
of limitations, the parties stipulated that 
plaintiffs’ minor claims be dismissed with- 
out prejudice to their principal claims. 
The trial court then entered a summary 
judgment dismissing the complaint, and 
from that judgment this appeal is prosecuted. 


[Plaintiffs Contend Staiute of Limi- 
tations Defense Waived] 


In this court plaintiffs insist that defend- 
ants by their omission to plead the statute 
of limitations prior to the first trial waived 
and relinquished that plea for all time, and 
that it was, therefore, not within the 
discretion of the District Judge to permit 
the plea. On this contention plaintiffs 
direct our attention to Rule 12(h) of the 
Federal Rules of Civil Procedure, 28 
U. S. C. A., which provides, “A party 
waives all defenses * * * which he does 
not present * * * in his answer * Ae MS 
and to Rule 8(c) which provides, “In plead- 
ing to a preceding pleading, a party shall 
set forth affirmatively * * * statute of 
limitations * * * and any other matter 
constituting an avoidance or affirmative 
defense.” 


On their contention that defendants’ 
waiver of the defense of the statute of 
limitations was final, plaintiffs rely on 
several cases which do not support their 
argument. In Roe v. Sears Roebuck & CO 
7 Cir., 132 F. 2d 829, 832, this court said: 


“When defendant moved for summary 
judgment it had filed an answer, the legal 
effect of which was a waiver of its de- 
fense of the statute of limitations. It 
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could not, therefore, unless relieved from 
its default revive the defense it had 
waived. We need not consider when a 
defendant may be excused from its failure 
to plead the statute of limitations, and 
be permitted to amend its answer, be- 
cause the instant case presents no such 
question, The defendant herein sought no 
such relief.” (Our italics.) 


From the above language it seems clear 
that this court recognized that such a 
waiver was not final and that under some 
circumstances a defendant could be relieved 
in such a case. In Retzer v. Wood, 109 
U. S. 185, also cited by plaintiffs, the Court 
said, page 187: 


“Tt is well settled that * * * a de- 
fendant who desires to avail himself of 
a statute of limitations as a defense must 
raise the question either in the pleading, 
or on the trial, or before judgment.” 
(Our italics.) 


Other cases cited by plaintiffs involve at- 
tempts of defendants to raise affirmative 
defenses for the first time on appeal con- 
trary to the general rule that a question 
cannot be raised on appeal which has not 
been raised in the trial court. Ashton v. 
Glaze, 9 Cir., 95 F. 2d 427, 429; Oedekerk v. 
Muncie Gear Works, 7 Cir., 179 F. 2d 821. 


Plaintiffs also rely on Stewart v. United 
States, 7 Cir., 199 F. 2d 517. That opinion 
was on a second appeal. In the first ap- 
peal, 186 F. 2d 627, 634, this court had 
said: “It follows from what we have 
held that plaintiffs are entitled to a judg- 
ment, and all that remains is the assessment 
of plaintiffs’ damages.”’ From this language 
we see that the remand there was not for 
a new trial but only for the assessment of 
damages. This court correctly held that it 
was then too late for the Government to 
inject into the case by an amended answer 
a new defense to the action. 


[Applicable Rule of Federal Procedure] 


In the instant case the plaintiffs have 
apparently entirely ignored the provisions 
of Rule 15 of the Federal Rules of Civil 
Procedure. Rule 15(a), after stating when 
a party may amend his pleadings “as a 
matter of course,” provides that: “Other- 
wise a party may amend his pleading only 
by leave of court * * * and leave shall 
be freely given when justice so requires.” 
Section (b) of Rule 15 provides for liberality 
in permitting the parties to amend their 
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pleadings to conform to the evidence “even 
after judgment.” 

In Bowles v. Biberman Bros., 3 Cir., 152 
F. 2d 700, at the close of the plaintiff’s case 
a motion by the defendant to dismiss the 
action was granted by the trial court. The 
Court of Appeals there held that the dis- 
missal was improper and remanded the case 
for trial. The defendant then asked leave 
to amend its answer by asserting an af- 
firmative partial defense. The court held, 
pages 705-6: 


“The question of whether or not the 
defendant may amend its answer upon 
remand is one which rests within the dis- 
cretion of the District Court pursuant to 
Rule 15(b). 

Pes Wee 

“In our opinion as amended by the 
order of December 6, 1945, we stated, 
inter alia, that the defendant, having 
moved to dismiss the complaint under 
Rule 41(b), 28 .U. S. C. A. following sec- 
tion 723c, ‘possesses the right to pro- 
ceed to its defense.’ It was our intention 
to indicate that the defendant might pro- 
ceed to any and all defenses open to it. 
But, as we also stated, the question of 
whether or not the defendant may amend 
its answer upon remand is one which 
must rest within the discretion of the 
District Court.” 


In the recent case of McNaughton v. New 
York Central Railroad Co., 7 Cir., 220 F. 2d 
835, 840, this court said, in considering an 
alleged error of the District Court in re- 
fusing to permit the defendant to amend 
its pleadings: 

“We are of the opinion that the court 
erred in overruling the motion. * * * 
Under Rule 15(a) of the Federal Rules 
of Civil Procedure, 28 U. S. C. A., leave 
to amend must be freely given, com- 
mensurate with the requirements of justice, 
and no proposed amendment to a plead- 
ing should be denied unless it appears to 
a certainty that the moving party ‘would 
not be entitled to any relief under any 
state of facts which could be proved in 
support of its claims.’ Peterson Steels v. 
Seidmon, 7 Cir., 188 F. 2d 193, 195. How- 
ever unlikely it may have seemed that 
defendant could sustain its defense, it, 
nevertheless, was entitled to an oppor- 
tunity to prove it. [Citing authorities.]” 


[Abuse of Discretion Alleged] 


The plaintiffs next argue that even if the 
granting of defendants’ motion to amend 
their answer by adding the defense of the 
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statute of limitations were within the sound 
discretion of the trial court, it was an abuse 
of discretion to grant such an amendment 
under the facts of the instant case. On 
this contention the plaintiffs rely strongly 
on Ferryboatmen’s Union v. Northwestern 
Pacific Railway Co., 9 Cir., 84 F. 2d 773. 
But there the defendant raised the question 
of laches for the first time on appeal. It 
was not pleaded below. In the instant case 
defendants pleaded the statute of limitations 
below after the case was remanded for 
a new trial, a remand made necessary by 
prejudicial errors which occurred in the 
first trial, errors for which the plaintiffs 
must bear at least part of the responsibility. 
Rule 15(a) does not distinguish between 
amendments after appeal and remand and 
those before appeal. Nor do the decisions 
make such a distinction. Bowles v. Biber- 
man, 3 Cir., 152 F. 2d 700; Guth v. Texas 
Company, 7 Cir., 155 F. 2d 563. 


The plaintiffs also argue on this point 
that defendants’ excuse for not having 
sooner pleaded the two year statute of 
limitations was insufficient; that defendants 
were not entitled to rely on two decisions 
of the United States District Court for the 
Northern District of Illinois, Eastern Divi- 
sion, which had held that the Illinois five 
year statute of limitations was applicable 
to an action for treble damages under the 
anti-trust laws. It is conceded that there 
was no decision either of the Supreme 
Court or of this court holding the two year 
statute applicable prior to our decision in 
Hoskins Coal & Dock Corp. v. Truax Traer 
Coal Co., 7 Cir. [1950-1951 Trane CAsrEs 
7 62,925], 191 F. 2d 912. The Supreme 
Court denied certiorari in that case on 
March 3, 1952. Thereafter the defendants 
filed their motion to amend their answer 
by adding the defense of the two year 
statute of limitations. Under such circum- 
stances we cannot say that the action of 
the trial judge in permitting the defendants 
to amend their answer was clearly erroneous 
and therefore amounted to an abuse of 
discretion. 


[Statute Tolled by Criminal Action] 


The final argument made by the appel- 
lants on the question of the statute of limi- 
tations is that the statute did not begin 
running until September 1, 1936, the effec- 
tive date of the cancellation of the franchise, 
and that, therefore, the action was begun 
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within the two year limitation period. The 
Parties are agreed that if the two year 
statute of limitations is applicable here the 
appellants cannot recover for any injuries 
incurred before May 27, 1936. This action 
was not originally begun until October 16, 
1941, but the Clayton Act, 15 U. S.C. A. 
§ 16, provides that any limitation on civil 
suits thereunder is tolled during the pend- 
ency of any criminal action charging de- 
fendant with any of the same acts on which 
the private right of action depends. General 
Motors and General Motors Acceptance 
Corporation were prosecuted by the United 
States for the acts that the appellants allege 
injured them. This suit was filed while 
that criminal action was pending, so the 
limitation extends back two years from the 
commencement of the criminal action. The 
indictment against General Motors was re- 
turned May 27, 1938, thus the statute of 
limitations bars recovery for actions which 
accrued prior to May 27, 1936. 

There is no argument over the basic 
facts; only the legal consequences of these 
facts are in issue. Appellants set September 
1, 1936, as the date their action accrued, 
thus bringing themselves within the two 
year period; and the appellees insist that 
the right of action accrued April 7, 1936, 
thereby barring recovery. 


[When Statute Begins to Run] 


On April 7, 1936, appellant Emich Motors 
Corporation received the following letter 
from General Motors: 


“Gentlemen: 

“Please take notice that the Chevrolet 
Motor Company elects to cancel and 
terminate the Selling Agreement entered 
into with you, dated January 1, 1936, 
effective three months after the delivery 
of this notice to you, and in pursuance 
-of the terms of said agreement give you 
this notice of our intention so to do.” 

After a consultation between Mr. Emich 
and Mr. Holler, General Sales Manager of 
Chevrolet, General Motors by letter dated 
May 4, 1936, extended the effective date of 
the cancellation to September 1, 1936, hence 
the appellants’ argument that that was the 
date when the statute began to run. 


With a few exceptions not here material, 
statutes of limitations begin running on the 
date on which the plaintiff first has the 
right to bring action. City of Beach v. 
Goepfert, 8 Cir., 147 F. 2d 480, 487. Therefore, 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Emich Motors Corp. v. General Motors Corp. 


7/157 


our decision hinges upon whether the ap- 
pellants could have brought this action as 
soon as Emich Motors received the notice 
of intention to cancel on April 7, 1936, or 
were compelled to wait until the cancel- 
lation became effective on September 1, 
1936. If Emich Motors could have brought 
action before May 27, 1936, its action is 
barred. If it could not have brought action 
until after May 27, the action is not barred. 


[Sources of Damages] 


The damages sought by Emich Motors 
can be divided into four parts: (1) Money 
lost before the first notice was received 
because General Motors allegedly filled 
orders incorrectly in an attempt to force 
Emich Motors to do business with General 
Motors Acceptance Corporation. (2) Losses 
incurred immediately following receipt of 
the notice of cancellation because of its 
psychological effect on customers and sales- 
men. (3) Losses suffered because of failure 
to receive new cars, parts and accessories 
for resale. (4) Losses incurred because 
Emich Motors could no longer hold itself 
out to the public as an authorized Chevrolet 
dealer. These four sources of damage are 
separable, and only those for which the 
cause of action arose after May 27, 1936, 
are not barred by the statute of limitations. 
See Burnham Chemical Co. v. Borax Con- 
solidated, 9 Cir., 170 F. 2d 569; H. J. Jaeger 
Research Laboratories v. Radio Corporation, 
3 Cir., 90 F. 2d 826. 


Obviously, recovery for the damages listed 
above under number (1) is barred by the 
statute because they admittedly occurred 
before May 27, 1936. Appellants do not 
contest this. Recovery for the damages 
listed under number (2) is also barred, 
because they were caused by simply re- 
ceiving the first notice of cancellation, 
which admittedly occurred before May 27. 
The claims to recovery for damages listed 
under number (4) were dismissed pursuant 
to stipulation by the parties. Thus, the 
damages listed under number (3) above are 
the only ones still in issue. 


The District Judge held that under the 
contract between Emich Motors and Gen- 
eral Motors, Emich’s right to receive new 
cars terminated upon receipt of the first 
notice of intention to cancel. This holding 
was based on the following clause in the 
franchise agreement. 
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“Any cancellation or termination of 
this agreement shall also operate as a 
cancellation of all orders for standard 
motor vehicles, chassis, parts, accessories 
or service and other equipment which may 
not have been shipped prior to receipt of 
notice of such cancellation or termination 
by Dealer * * *.” (Our italics.) 


It is obvious from the briefs that both 
parties construed this part of the agreement 
as meaning that notice of intention to 
cancel terminated the dealer’s right to 
receive cars. In their brief, at page 7, the 
appellants said: 


“The Chevrolet franchise agreements 
contained a provision that a cancellation 
of the agreement shall also operate as a 
cancellation of all orders for vehicles 
and parts which may not have been 
shipped prior to receipt of notice of can- 
cellation by the dealer (R. 49). Notwith- 
standing this provision, General Motors 
did the exact opposite, as shown by the 
record in this Court on the first appeal, 
and continued fully to supply Emich 
Motors with motor vehicles, parts and 
accessories, until after September 1, 1936, 
the effective date of cancellation.” 


The appellants do not argue here for any 
other construction of the contract. 


[Accrual of Right to Bring Cause 
of Action] 


The argument made by the appellants is 
that General Motors continued to send 
Emich Motors cars as a matter of grace 
until September 1, 1936, and therefore the 
real injury to Emich did not occur until 
delivery of new cars was actually stopped. 
The District Court was correct in discard- 
ing this contention. If the notice received 
on April 7, 1936, terminated Emich’s con- 
tract right to receive cars, General Motors 
could not prevent its bringing action at 
that time for the unlawful breach. And if 
Emich Motors could have brought action at 
that time, then the statute also began run- 
ning at that time. Furthermore, the trial 
judge did not find that Emich Motors did 
receive cars after receiving notice of cancel- 
lation. The evidence shows only that cars 
were sold after notice was received but it 
does not establish whether they were re- 
ceived by Emich Motors after notice was 
given or were simply held in stock from 
prior deliveries. 


1 68,249 


Court Decisions 
Emich Motors Corp. v. General Motors Corp. 


Number 41—112 
2-10-56 


[Injury to Finance Company] 


Appellant U. S. Acceptance Corporation’s 
only function was to finance cars sold by 
Emich Motors. Any injury that was in- 
flicted upon it was done by affecting Emich 
Motors’ ability to sell cars. In their brief 
the appellants do not discuss, separately, 
the damages suffered by U. S. Acceptance 
but simply say at the end that: “The 
arguments we have advanced above with 
respect to plaintiff, Emich Motors Corpo- 
ration, apply with equal force to the plain- 
tiff, United States Acceptance Corporation 
* * * ” We take it, therefore, that appel- 
lants argue that the damages allegedly re- 
coverable by U. S. Acceptance Corporation 
did not accrue until September 1, 1936. 
What we have said above in regard to 
Emich Motors’ cause of action, however, 
makes it clear that this is not necessarily 
true. The evidence shows that Emich 
Motors suffered loss of sales before Septem- 
ber 1. The trial court held that a right of 
action accrued to U. S. Acceptance “when- 
ever the curtailment of deliveries to the 
dealerships by General Motors substantially 
impaired its activities * * *,’ and that 
“Any loss of profits or other damages which 
resulted from such curtailment before May 
27, 1936, may not be recovered in view of 
the bar of the two year statute.” The 
court further held that since the motion 
for summary judgment did not include 
facts showing that all such injuries to 
U. S. Acceptance occurred before May 27, 
1936, it would grant summary judgment 
against this plaintiff only as to those in- 
juries that could subsequently be shown 
to have occurred before May 27, 1936. The 
parties then stipulated to dismiss as to 
all claims that the trial judge had held 
were not barred by the statute of limi- 
tations. The appellants do not contest be- 
fore us the trial court’s holding that U. S. 
Acceptance Corporation’s damages are sepa- 
rable and that those accruing before May 
27, 1936, are barred by the statute. And 
since they have stipulated to dismiss all 
other claims of that plaintiff, there is noth- 
ing more for us to decide with regard to 
U. S Acceptance Corporation. 


[Erroneous Granting of Summary 
Judgment Alleged] 


The appellants’ final argument is that the 
lower court could not properly have granted 
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summary judgment under Rule 56(c) of 
the Federal Rules of Civil Procedure, 28 
U. S. C. A., because there existed a con- 
tested issued of fact as to whether or not 


we have already said, the trial court prop- 
erly held that, even if Emich Motors did 
continue to receive cars until September 1, 
1936, the cause of action accrued and the 


Emich Motors continued to receive cars 
between the date it received notice of 
cancellation and September 1, 1936. This 
was not a material issue of fact because, as 


statute began running on April 7, 1936. 

There appearing no error in the court 
below, the judgment of the District Court 
is affirmed. 


[68,250] Dr. G. H. Tichenor Antiseptic Company v. Schwegmann Brothers Giant 
Super Markets, et al. 


In the Court of Appeal, Parish of Orleans, State of Louisiana. No. 20590. Dated 
November 7, 1955. Released January 17, 1956. 


Appeal from the Civil District Court for the Parish of Orleans, Division “F”’, No. 
327-966. Honorable ALEXANDER E. Rarnoxp, Judge. Affirmed. 


Louisiana Fair Trade Act 


Fair Trade—Constitutionality of Louisiana Fair Trade Act—United States and 
Louisiana Constitutions.—A nonsigner’s contention that the Louisiana Fair Trade Act 
is invalid because it contravenes certain provisions of the United States and Louisiana 
Constitutions was rejected on the ground that the constitutional issues raised by the 
nonsigner were previously decided against it in other decisions. The Louisiana Supreme 
Court has held that the Act does not violate any provision of the Louisiana Constitution, 
and the United States Court of Appeals, Fifth Circuit, has held that where such a statute 
does not contravene the provisions of the constitution of the state of its enactment, such 
statute, as a result of the McGuire Act, may be invoked to prevent the sale at retail of any 
fair traded product below the price established in a fair trade contract, even though the 
retailer sought to be enjoined may not have been a party to the contract. The United 
States Supreme Court’s decision in the Schwegmann case, 1950-1951 TrapE Cases { 62,823, 
341 U. S. 384, did not overrule its prior decision in the Old Dearborn case, 299 U. S. 183. 
The instant court noted that the United States Supreme Court has refused to review 
cases involving the Louisiana Fair Trade Act. 


The contention that the Louisiana Fair Trade Act was unconstitutional when enacted 
and could not be made effective unless re-enacted after the passage of the McGuire Act 
was rejected. Also, the contention that the Louisiana Fair Trade Act is invalid because 
the Act does not require that a fair trade contract be made by the owner of a trade- 
mark was rejected because the contract relied upon in the instant case was made by the 
owner of the trade-mark. 

See Fair Trade, Vol. 1, J 3085.20, 3258.20. 

For the plaintiff: Jones, Walker, Waechter, Dreux & Poitevent by A. J. Waechter, Jr. 

For the defendants: Wisdom, Stone, Pigman & Benjamin by John Minor Wisdom 
and Saul Stone. 

Amicus Curiae: Henican, James & Cleveland, by Murray F. Cleveland, for Louisiana 
State Pharmaceutical Association. 

For an opinion of the Louisiana Court of Appeal, Parish of Orleans, on an applica- 
tion for rehearing, see 1955 Trade Cases {[ 68,208; and for prior opinions of the Louisiana 
Supreme Court, see 1955 Trade Cases {[ 68,055, and of the Louisiana Civil District Court, 
Parish of Orleans, see 1954 Trade Cases {| 67,773. 
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[Fair Trade Action] 


GrorcE JANVIER, Judge [In full text]: As 
stated in the reasons for judgment given 
by the Judge of the Civil District Court for 
the Parish of Orleans, 


“this action is brought by Dr. G._ H. 
Tichenor Antiseptic Company, a Louisiana 
Corporation with its principal offices in 
New Orleans, against Schwegmann Brothers 
Giant Super Markets, a commercial part- 
nership, and the individual partners there- 
of, asking for an injunction to prohibit 
the defendants from advertising for sale, 
offering for sale, and selling a product 
manufactured by the plaintiff, known as 
Dr. Tichenor’s antiseptic, at prices less 
than the minimum retail prices set by the 
plaintiff in the retail fair trade contract 
which is annexed to the petition, or at 
prices less than those which may be shown 
in any future minimum retail price schedule 
issued by the plaintiff in connection with 
contracts with other retail dealers, and 
from making any rebates, refunds, dis- 
counts or concessions of any kind or 
character for the purpose of, or which 
will result in, decreasing the minimum 
retail prices.” 


The Louisiana Fair Trade Statute which 
is invoked by plaintiff is LSA-R. S. 51.391 
et seq. 


There was judgment perpetuating the 
preliminary writ of injunction against re- 
spondents, restraining them from advertis- 
ing, offering for sale, or selling Dr. Tichenor’s 
antiseptic at prices below the minimum re- 
tail prices set by the plaintiff under a cer- 
tain fair trade contract which had been 
made with another retailer. 


Respondents appealed devolutively to the 
Supreme Court of Louisiana which, finding 
that it was without appellate jurisdiction for 
the reason that the record did not show 
that there is in dispute a sum in excess of 
$2,000.00, and that the matter does not 
“fall within any other of the classes of 
cases of which this court (the Supreme 
Court) is given appellate jurisdiction * * *,” 
transferred the matter to this Court. 


[Relevant Decisions] 


When the case was argued before us, 
counsel for appellees directed our attention 
to many decisions of different courts, in- 
cluding the Supreme Court of Louisiana, 
the United States Circuit Court of Appeals 
for the Fifth Circuit, and the Supreme 
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Court of the United States, and they as- 
serted that those decisions, particularly 
Schwegmann Bros. Giant Super Markets v. 
Eli. Lilly & Co., 1953, 5 Cir. [1953 TRapE 
Cases 9 67,516], 205 F. 2d 788 (certiorari 
denied 346 U. S. 856, 74 S. Ct. 71); Pepso- 
dent Co. v. Krauss Co. [1940-1943 TRADE 
Cases § 56,210], 200 La. 959, 9 So. 2d 303, 
and Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, 57 S. Ct. 139, 
81 L. Ed. 109, are decisive of the issues 
which are involved here. To those there 
may now be added Schwegmann Brothers 
Giant Super Markets, et al. v. Hoffman- 
LaRoche, Inc., 5 Cir. [1955 TRrapE CAsEs 
J 68,026], 221 Fed. 2d 326, in which the 
Supreme Court of the United States denied 
writs of certiorari. 

Counsel for respondents, nevertheless, 
maintain that the Supreme Court of the 
United States, in a late expression on the 
subject, Schwegmann Bros. Giant Super Mar- 
kets v. Calvert Distillers Corp. [1950-1951 
TRADE CASES § 62,823], 341 U. S. 384, 71 
Sita 7/45) OS milaebds sl0S5, tevadercedacd 
change in its views concerning the consti- 
tutionality vel non of such fair trade legisla- 
tion as is involved here, and indicated that 
such legislation contravenes certain provi- 
sions of the Federal Constitution and of 
the Constitution of Louisiana. 


[Constitutionality of Act] 


We see no reason to postpone until the 
end of our discussion an announcement of 
our conclusion on the subject, and there- 
fore state now that we cannot agree with 
counsel for respondents and that we think 
that the Calvert case (supra) may be dis- 
tinguished and that consequently, as a re- 
sult of the decisions in the Pepsodent case, 
in the Old Dearborn case, in the Eli Lilly 
case, and in the Hoffman-LaRoche case, the 
judgment of the Civil District Court in this 
case must be affirmed. 

We find ourselves unable to distinguish 
the facts which appear and the law which 
was found to be applicable in the Eli Lilly 
case and in the Pepsodent case from the 
facts which are found here and the law 
which we think is applicable to those facts. 


[Pepsodent and Eli Lilly Decisions] 


As we read Pepsodent, it, in unmistakable 
language, holds that the Louisiana Fair Trade 
Statute violates no provisions of the Consti- 
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tution of Louisiana, and we think that the 
Eli Lilly decision clearly holds that, where 
such a statute does not contravene the pro- 
visions of the Constitution of the state of its 
enactment, such statute, as a result of the 
effect of the McGuire Act (66 Stat. 631, 15 
War CaAwwsecal, Act ofsituly, 14) 1952), 
may be invoked to prevent the sale at re- 
tail of any fair traded article or product 
below the minimum price established in 
any contract, even though the retailer sought 
to be enjoined may not have been a party 
to. the contract. 


So striking is the similarity of the Eli Lilly 
case and of the Pepsodent case to this case 
that we shall quote liberally from those de- 
cisions since we are not so vain as to be- 
lieve that we are capable of presenting 
clearer statements and discussion of the 
issues than is found in these decisions. 


In the Eli Lilly case the issue was stated 
as follows: 


“The essential facts are not in dispute. 
The appellants concede that the appellee’s 
fair trade prices had been established by 
contracts entered into in accordance with 
the Louisiana Fair Trade Law; that ap- 
pellee’s products were in fair and open 
competition with commodities of the same 
general class produced by others; and 
that the appellants, themselves not signers 
of such a contract; willfully and knowingly 
disregarded the minimum prices estab- 
lished under contracts between the ap- 
pellee and other Louisiana retailers. It 
was established also that the appellants 
had a uniform mark-up, employed no loss 
leaders, and indulged in no otherwise 
predatory practices. The appellants planted 
their defense squarely upon a challenge to 
the constitutionality of the Louisiana Fair 
Trade Law and a further challenge to the 
constitutionality of the McGuire Act.” 


The Court of Appeals then said: 


“The Louisiana Supreme Court has 
sustained the validity of the Louisiana 
Fair Trade Law, and its decision is con- 
clusive, insofar as the State Constitution 
is concerned. Pepsodent Co. v. Krauss Co., 
200 La. 959, 9 So. 2d 303.” 


The contentions of the respondent there 
were stated by the Court as follows: 


“The appellants contend that the State 
or Federal act or both together amount 
to an unconstitutional delegation of a 
legislative function, violate the due process 
clause, offend the commerce clause, and stem 
from self-defeating statutory provisions. 


Trade Regulation Reports 


“As to the Louisiana Fair Trade Law, 
the appellants say that it violates the due 
process clause of the Fourteenth Amend- 
ment to the United States Constitution, 
because it bears no substantial relation to 
the public welfare, and because it delegates 
legislative power to private individuals.” 


What is meant by the contention that the 
Louisiana Statute, together with the McGuire 
Act, unconstitutionally delegates a legisla- 
tive function and that there is a violation 
of the Due Process Clause and the Com- 
merce Clause is easily understood. 


The contention that there are self-defeat- 
ing statutory provisions in the Sherman 
Act as it is now amended by the Miller 
Tydings Act and by the McGuire Act is 
this: Counsel say that the sole purpose of 
the Sherman Act was and is to prevent a 
group of manufacturers or wholesalers, or 
retailers who are on a horizontal level, from 
agreeing upon a price, and that if the 
McGuire amendment permits a manufac- 
turer, by making a contract with one re- 
tailer providing that the produce will not be 
sold at a price below the minimum fixed in 
the contract to bind all other retailers, even 
those who are not parties to the contract, 
than the effect is to permit the manufac- 
turer, by making a contract with one retailer, 
to effectually bring about a horizontal price 
fixing among all retailers and that this de- 
feats the purpose of the Sherman Act. 


[Schwegmann Decision] 


We are unable to distinguish those con- 
tentions from the contentions presented 
here. Counsel for respondents, however, 
maintain that in Schwegmann Bros. v. Calvert 
Distillers Corp., supra, which is referred to 
in the Eli Lilly decision as the “Schwegmann 
opinion,” the Supreme Court of the United 
States which, in the Old Dearborn case, had 
clearly rejected those identical contentions, 
indicated a change of view and that, as a 
result of that decision, which we shall refer 
to as the “Calvert” decision, the conclusion 
reached in the Old Dearborn case was 
rendered obsolete. That identical conten- 
tion was made in the Eli Lilly case and was 
rejected by the United States Circuit Court 
of Appeals for the Fifth Circuit and was 
obviously rejected by the Supreme Court 
of the United States when it refused a 
writ of certiorari which was applied for. 
That that identical contention was made is 
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evidenced by the following quotation from 
the Eli Lilly case: 


“Appellants’ grounds for questioning 
that the Old Dearborn case controls here 
seem to be an assertion supported by 
various economic texts that the years of 
experience in the fair trade acts since 
Old Dearborn have established that the 
real purpose of these Acts is not so much 
to protect the good will of the manu- 
facturer or trade mark owner as it is to 
protect the retailer from competition with 
other retailers, and, further, that the opin- 
ion in the Schwegmann (Calvert) case * * * 
has rendered Old Dearborn obsolete.” 


The Court then explained the distinction 
between the Calvert case and the Old Dear- 
born case, and that the same distinction ex- 
ists between the Calvert case and the case 
at bar. 


In the Old Dearborn case and in the Eli 
Lilly case and in the Pepsodent case, as we 
have already said, all of the contentions 
here made were presented, and such legisla- 
tion as is under attack by respondents was 
held to be constitutional, whereas in the 
Calvert case no constitutional question was 
presented. Note the following statement in 
the Eli Lilly case: 


“The Schwegmann (Calvert) opinion in- 
volved no constitutional question and, 
hence, did not refer to Old Dearborn.” 


Counsel concede that no constitutional 
question was presented in the Calvert case, 
but they say that there is language in that 
decision which, by implication, indicates 
that there has been a change in the view 
of the Supreme Court of the United States 
as to the validity of such legislation. 


We think that in the Eli Lilly decision the 
Court annihilated this contention in the fol- 
lowing statement: 


“There is no implication in Schwegmann 
that Congressional approval of enforce- 
ment against non-signers would be un- 
constitutional, the implications of the 
Opinion are to the contrary.” 


The Court had already said: 


“The appellants rely strongly upon the 
claimed inconsistency in language be- 
tween the Old Dearborn and Schwegmann 
opinions. The Schwegmann case referred 
to non-signers as being coerced, whereas 
Old Dearborn said that willful and know- 
ing non-signers could fairly be treated as 
implied assenters. The Schwegmann opin- 
ion characterized the State Fair Trade 
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Statute as involving price fixing, whereas 
Old Dearborn had said that the law was 
not primarily a price fixing statute. In 
comparing the two opinions, it must be 
borne in mind that Old Dearborn was deal- 
ing with questions of constitutionality, 
whereas the Schwegmann case was dealing 
only with statutory interpretation.” 

It seems to us perfectly clear that every 
contention which is now made on behalf of 
the respondents appeared in the several 
cases cited, and that all that we are now 
asked to consider is whether these same 
contentions may be given new consideration 
because they are presented in new language. 

It is very evident that the United States 
Circuit Court of Appeals for the Fifth Cir- 
cuit is of the opinion that the decision of the 
Supreme Court in Calvert has not rendered 
obsolete the decision in Old Dearborn and 
in Pepsodent, for, on April 22nd, 1955, long 
after the decision in Calvert, the Fifth Cir- 
cuit rendered its opinion in the Eli Lilly 
case and later still in the Hoffman-LaRoche 
case, supra, in which it considered decisions 
which we have discussed and said: 

‘x * * The applicable federal statute 
(McGuire Act) is the one that exempts 
the parties to this price-fixing contract 
from the prohibitions of the federal anti- 
trust statutes (Sherman Anti-Trust Act, 
as amended). * * *’, (Brackets ours). 


The author of that opinion had dissented 
in the Eli Lilly case, but in the Hoffman- 
LaRoche case said that he still retained the 
views expressed by him in his dissent in 
the Eli Lilly case, but that the result reached 
there must remain the law of the case 
“until overruled by this court en banc or by 
the Supreme Court on certiorari in a sub- 
sequent case.” On July 16th, 1955, the Su- 
preme Court refused to grant a writ of 
certiorari in Hoffman-LaRoche. 

Since counsel for respondents have based 
their defense almost entirely on the conten- 
tion that the Calvert decision amounts to an 
overruling of the Old Dearborn decision, at 
the risk of making this opinion unneces- 
sarily long, we shall attempt to state again 
what the Fifth Circuit showed so clearly in 
the Calvert decision, that is, why the Calvert 
decision cannot be considered as an over- 
ruling of the Old Dearborn decision. 


[Sherman Act] 


Originally the Sherman Anti-Trust Act, 
Act of July 2, 1890, c. 647, sec. 1, 26°Stat. 
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209, was held to prohibit any system of 
contracts between manufacturers and whole- 
salers or retail merchants which had as its 
object the controlling of prices of sales by 
all such dealers by fixing the amount which 
could be charged to the ultimate consumer. 
See Dr. Miles Medical Co. v. John D. Park & 
Sons Cay LAW Uh Sy SVs Bib SG BO, BS 
L. Ed. 502, in which the Supreme Court 
said: 


“Nor can the manufacturer by rule and 
notice, in the absence of contract or statu- 
tory right, even though the restriction be 
known to purchasers, fix prices for future 
sales.” 


Note the words “in the absence of contract 
or statutory right’. 


[Validity of Fair Trade Laws] 


In the Old Dearborn decision the Supreme 
Court upheld the right to enforce State 
fair trade statutes in intrastate commerce 
whether the resale was by the contractor 
or a non-contractor. This resulted from the 
Court’s interpretation of the Miller-Tydings 
Act, amending the Sherman Anti-Trust Act 
(Act of July 2, 1890, c. 647, Sec. 1, 26 Stat. 
209, Act of Aug. 17, 1937, c. 690, Title VII, 
30) Stee, Ge WS Wh Se, AS cas 1))s 


In the Calvert case, supra, it was contended 
that the Miller-Tydings amendment to the 
Sherman Anti-Trust Act should be inter- 
preted as permitting such laws as the 
Louisiana Fair Trade Statute to have ap- 
plication against any non-contractors whether 
in interstate or intrastate commerce. All 
that was involved there (Calvert case) was 
the interpretation of the Miller-Tydings 
amendment and all that the Supreme Court 
said was that the Miller-Tydings Act could 
not be interpreted as a grant by Congress 
of the right to enforce such state legislation 
in interstate commerce against non-contract- 
ing parties. And note that even in that 
decision the Court said that such statutes 
could not be enforced in interstate com- 
merce (“absent approval by Congress”), 
clearly indicating that if there had then 
been such legislation as the McGuire Act, 
a different result would have been arrived at. 


[McGuire Act] 


As a result of that decision (Calvert, May 
21st, 1951), on July 14th, 1952, the Congress 
of the United States enacted the McGuire 
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Acta(66) Stat-c03l, 032.5 Us S.1G. Avasec: 
45) which was unquestionably adopted to 
permit the result which, in the Calvert case, 
the Supreme Court had held could not be 
obtained under the Miller-Tydings amend- 
ment. The purpose of the McGuire Act is 
stated as follows: 


“Tt is the purpose of this Act to protect 
the rights of States under the United 
States Constitution to regulate their in- 
ternal affairs and more particularly to 
enact statutes and laws, and to adopt 
policies, which authorize contracts and 
agreements prescribing minimum or stipu- 
lated prices for the resale of commodities 
and to extend the minimum or stipulated 
prices prescribed by such contracts and 
agreements to persons who are not parties 
thereto. It is the further purpose of this 
Act to permit such statutes, laws, and 
public policies to apply to commodities, 
contracts, agreements, and activities in or 
affecting interstate or foreign commerce. 
Sectional, 1onWUs SaG 7 Av isec 45. note” 


[U. S. Supreme Court Action] 


Therefore when the McGuire Act had 
been passed and became enforceable and 
the Supreme Court refused to grant writs 
of certiorari in the Eli Lilly case and later 
in the Hoffman-LaRoche case, we think that 
it definitely set at rest the question, and 
that so long as the Supreme Court of the 
State of Louisiana holds the State statute 
to be constitutional, there can be no over- 
ruling of those decisions. Certainly not by 
this Court. 


[Re-enactment of Fair Trade Act] 


Two further contentions on behalf of re- 
spondent are made. One of them has been 
definitely settled in the cases from which 
we have so liberally quoted, and the other 
by the Supreme Court of the United States 
in In Re Rahrer, 140 U. S. 545. One of the 
contentions is that the Louisiana Fair Trade 
Statute was unconstitutional when enacted 
and that the McGuire Act, if it made such 
legislation constitutional, came after the en- 
actment of the Louisiana Fair Trade Law, 
and that therefore the Louisiana law, being 
unconstitutional when enacted, could not be 
effective unless reenacted after the passage 
of the McGuire Act. 


This identical contention was considered 
and disposed of by the Supreme Court in 
In Re Rahrer, supra. There the Supreme 
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Court considered a similar contention. A 
state statute was held to be violative of cer- 
tain constitutional provisions if construed as 
having effect upon imports. There was no 
doubt of its constitutionality so far as it 
affected domestic property. Another act of 
Congress was later passed for the purpose 
of permitting the former act to affect im- 
ports. It was contended that since the first 
act when passed purported to affect im- 
ports, it was unconstitutional when passed 
and that after the Congressional act made 
it possible for a State to pass such a statute 
it could not be given effect unless reenacted 
after the passage of the Act of Congress. 
The Supreme Court said: 

“This is not the case of a law enacted 
in the unauthorized exercise of a power 
exclusively confided to Congress, but of 
a law which it was competent for the 
State to pass, but which could not operate 
upon articles occupying a certain situa- 
tion until the passage of the Act of Con- 
gress. That Act in terms removed the 
obstacle, and we perceive no adequate 
ground for adjudging that a re-enactment 
of the state law was required before it 
could have the effect upon imported which 
it had always had upon domestic property.” 


[Person Who May Establish Prices] 


The other contention is that there is no 
provision in the Louisiana Fair Trade 
Statute LSA-R. S. 51:391, which requires 
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that the contract under which such an in- 
junction might be sought must be made by 
the owner of the trade mark. That conten- 
tion also was presented in the El Lilly 
case and, insofar as that case was concerned, 
was disposed of in the following language: 


“Appellants argue that there is no pro- 
vision in the Louisiana Fair Trade Law 
requiring that fair trade contracts be made 
by the trade mark or brand owner him- 
self, and that fair trade laws could not 
constitutionally require non-signers to ob- 
serve minimum prices stipulated without 
participation or authorization by the trade 
mark or brand owner. That argument is 
addressed to a hypothetical case * * *. 
We are dealing in this case with fair 
trade prices established by contracts to 
which the trade mark owner, the appellee, 
is a party. See Alabama State Federation 
of Labor v. McAdory, 325 U. S. 450, 462, 
655 Sm Ct 1384. Son sandal /Cormuescne 
Army v. Municipal Court of City of Los 
Angeles, 331 U. S. 549, 568, et seq., 67 
S. Ct. 1409, 91 L. Ed. 1666; Watson v. 
Buck, 313 U. S. 387, 401-402, 61 S. Ct. 
962, 85 L. Ed. 1416.” 


We may say the same here. Here the 
contract was made by the actual manufac- 
turer, the brand owner, the owner of the 
trade mark. 

The judgment appealed from is affirmed 
at the cost of appellants. 


Affirmed. 


[] 68,251] Reddi-Spred Corp. v. Federal Trade Commission. 
In the United States Court of Appeals for the Third Circuit. No. 11,673. Argued 


December 22, 1955. Filed January 18, 1956. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


False Advertising—Misleading Oleomargarine Advertisement—Order Modified to 
Specify Types of Ads Permitted—A Federal Trade Commission order prohibiting an 
oleomargarine manufacturer from disseminating any advertisement which contains any 
statement or word suggesting that its product is a dairy product was amended to 
include the following permissive provision: “Provided, however, that nothing contained in 
this order shall prevent the use in advertisements of a truthful, accurate and full state- 
ment ot all of the ingredients contained in said product.” The portion of the order which 
permitted a truthful statement that the product contains butter or any other dairy product, 
provided that the percentage thereof was clearly and conspicuously set forth, was stricken. 


See False Advertising, Vol. 2, ] 6022. 


False Advertising—Misleading Oleomargarine Advertisement—Use of Word “Butter” 
in Ads.—A Federal Trade Commission order prohibiting a manufacturer from disseminating 
any advertisement which suggests that the oleomargarine-it sells is a dairy product was 
affirmed. The Commission justifiably decided that the shrewd featuring of the word 
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“butter” in advertisements, coupled with skillfully worded statements which imply 
that the manufacturer’s product, because of its butter content, is substantially different 
from margarine, suggests that the manufacturer’s product is a dairy product. Such 
a suggestion constitutes a violation of Section 15(a)(2) of the Federal Trade Commission 
Act. The Commission should not be forced to go to the length of showing deception 
to the public. The design of the oleomargarine amendment to the Act is to prohibit a 
seller of margarine from using dairy terms to imply that oleomargarine is a dairy 
product. The amendment does not contemplate public reaction or opinion evidence 
as its guide. The Commission’s construction of Section 15(a)(2) does not prescribe 


a standard too vague for constitutional application. 
See Unfair Practices, Vol. 2, J 5081.246; False Advertising, Vol. 2, J 6022. 
For the petitioner: Edwin P. Rome, Philadelphia, Pa. 
For the respondent: Earl W. Kintner, Washington, D. C. 


Modifying and affirming a Federal Trade Commission cease and desist order in 


Dkt. 6228. 


Before GoopricH, McLAuGuHLtn and Starry, Circuit Judges. 


Opinion of the Court 


[FTC Order 


By McLaucuuin, Circuit Judge [In full 
text]: This petition brings before us an order 
of the Federal Trade Commission calling upon 
petitioner to cease and desist from dissemi- 
nating or causing to be disseminated by 
means of the United States mails or by any 
means in commerce any advertisement which 
represents or suggests that the oleomargarine 
or margarine it presents for sale is a dairy 
product.” 


Review | 


[False Advertisement] 


The Commission’s action was taken un- 
der the 1950 amendment to Section 15 of 
the Federal Trade Commission Act, 15 
U. S. C. 55(a)(2)* whereby it found that 
the petitioner’s advertisements in evidence 
were misleading in a material respect. Un- 
der 55(a)(1) that sort of advertisement is 
a false advertisement and Section 12 of the 
Act (15 U. S. C. 52) makes it “[u]nlawful 


* * * to disseminate, or cause to be dis- 
seminated, any false advertisement—(1) By 
United States mails, or in commerce by 
any means, for the purpose of inducing, 
* + ithe punchase of food) + a 


[Oleomargarine Defined] 


Section 15(f) of the Act states that for 
the purposes of Section 15 the term “oleo- 
margarine’ or “margarine” includes ‘“(1) 
all substances, mixtures, and compounds 
known as oleomargarine or margarine; (2) 
all substances, mixtures, and compounds 
which have a consistence similar to that of 
butter and which contain any edible oils or 
fats other than milk fat if made in imitation 
or semblance of butter.” 


[FTC Ruling] 


Initially the hearing examiner dismissed 
the complaint. He did not dispute that the 
test as established by the statute was 
whether the advertisements in question 
represented or suggested that the margarine 


1The proviso under Paragraph #1 of the 
Commission's order as it now stands reads: 

“Provided, however, that nothing contained 
in this order shall prevent the use in advertise- 
ments of a truthful, accurate and full state 
ment of all of the ingredients contained in said 
product or of a truthful statement that said 
product contains butter or any other dairy prod- 
uct provided the percentage thereof contained is 
clearly and conspicuously set forth.”’ , 

Since the order was entered the Commission 
has concluded that it does not possess the 
authority under the 1950 amendment to Section 
15 of the Federal Trade Commission Act, 15 
U. S. GC. Section 55(a)(1)(2), to allow in oleo- 
margarine advertisements ‘‘a truthful statement 
that said product contains butter or any other 
dairy product provided the percentage thereof 
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contained is clearly and conspicuously set 
forth.’’ The Commission has asked us to modify 
its order by striking out that language. 

2 "Sec. 15. For the purposes of sections 12, 

*‘(a)(2) In the case of oleomargarine or mar- 
garine an advertisement shall be deemed 
misleading in a material respect if in such 
advertisement representations are made or sug- 
gested by statement, word, grade designation, 
design, device. symbol, sound, or any combina- 
tion thereof, that such oleomargarine or mar- 
garine is a dairy product, except that nothing 
contained herein shall prevent a truthful, ac- 
curate, and full statement in any such adver- 
tisement of all the ingredients contained in such 
oleomargarine or margarine.’’ 


1 68,251 


71,166 


involved was a dairy product. He accepted 
what is plainly indicated in the history of 
Section 15(a)(2)* that its purpose, as far 
as our specific problem is concerned, was 
to prevent sellers of oleomargarine and 
margarine from representing as butter* a 
product composed of any oils and fats other 
than milk fat. However, he founded his 
decision upon his conclusion that the “[a]d- 
vertisements do not tend to mislead the 
purchasing public into the belief that ‘Reddi- 
Spred’ is butter or any other dairy product, 
* * *” and therefore held that petitioner 
had not violated the law. The Commission 
upon consideration of the entire record re- 
versed that decision, finding as a fact that 
“The prominent use of the word butter in 
respondent’s advertising, together with the 
representation that Reddi-Spred is some 
kind of a product other than margarine be- 
cause of its butter content, clearly suggests 
that it is a dairy product.” 


[Test] 


We think the decision of the Commission 
should be affirmed. It is soundly based 
upon the particular 1950 oleomargarine law. 
The consumer test, erroneously applied by 
the examiner, is strongly urged by appel- 
lant under the doctrine of United States v. 
88 Cases, etc., 187 F. 2d 967 (3 Cir. 1951). 
That decision is not in point. Its holding 
was that in Section 402(b)(4) of the Fed- 
eral Food, Drug & Cosmetic Act (21 
U. S. C. 342(b)(4)) the standard indicated 
is as said at page 971, “[t]he reaction of the 
ordinary consumer under such circumstances 
as attended retail distribution of this prod- 
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uct.” The issue before us is not whether 
the advertisements of Reddi-Spred have the 
tendency or capacity to deceive the purchas- 
ing public into believing that it is in reality 
a dairy product or something sold under a 
trade name which is actually different from 
oleomargarine. Nor does the Commission 
contend there is no butter in Reddi-Spred. 
It does justifiably decide that the shrewd 
featuring of the word butter in the adver- 
tisements coupled with skillfully worded 
statements which infer that because of its 
butter content Reddi-Spred is substantially 
different from margarine suggests that Reddi- 
Spred is a dairy product and so violates the 
letter and spirit of the statute. With the 
advertisements before us it is impossible 
to say that the Commission’s finding is 
arbitrary or clearly wrong. 


Petitioner must face the flat prohibition 
of 15(a)(2). Any change in its terms is a 
problem for the Congress, not the courts. 
As the amendment is worded and was in- 
tended the violation consists in the sugges- 
tion itself. The Commission is not forced 
to go to the length of showing deception 
of the public. The design of the amendment 
is to prohibit a seller of oleomargarine from 
using dairy terms to imply that the oleo- 
margarine offered is a dairy product. The 
1950 law on its face does not contemplate 
public reaction or opinion evidence as its 
guide. It sets up a purely factual standard. 
Matching the advertisements in evidence 
against it they do, as the Commission has 
found, suggest that Reddi-Spred is a dairy 
product.® 


3’ For a comprehensive report of the legislative 
background of Section 15(a)(2) see the Com- 
mission opinion In the Matter of E. F. Drew 
& Company, Inc., a corporation, F. T. C. docket 
#6126. 

4In the proceedings before the Commission 
the parties stipulated that ‘‘butter is a dairy 
product’’. 

> The Commission introduced nine advertise- 
ments in evidence, the petitioner six. All these 
feature butter with the insinuation that because 
of butter Reddi-Spred was essentially different 
from ordinary oleomargarine. A typical ex- 
ample is the Commission's Exhibit #2 as fol- 
lows: 

SOOLLV A iam: 

We must call it ‘Marga- 
rine’ (that’s the law) 

But this product is so 
wonderfully different — 
that it really should have 
a name all its own. 
Thats why we named it 
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(Picture of a girl’s 
face) 


REDDI-SPRED 
Brand 
A Premium OLEOMAR- 
GARINE containing not (Picture of a tub 
only VEGETABLE FATS and a earton of 
but also Reddi-Spred clearly 
REAL FRESH BUTTER labeled Oleomarga- 
(List of all ingredients in rine) 
small letters) 

BUTTER Makes BETTER 

It Taste 

Yes, it’s the BUTTER that makes it taste 
BETTER that’s why we say, Don’t Con- 
fuse ‘Ordinary Margarine’ with REDDI-SPRED. 
Compare it with any spread at any price 
you'll agree that for taste and economy, RED- 
DI-SPRED is perfect for every serving and 
cooking need. Compare, but don’t confuse 
REDDI-SPRED with ‘Ordinary margarine’! 

Buy Reddi-Spred today from your super 
market or neighborhood grocer!’’ 

6 The holding in Aronberg v. Federal Trade 
Commission [1940-1943 TRADE CASES J 56,324], 
132 F. 2d 165 (7 Cir. 1942) concerned Section 
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[Vagueness] Though not mentioned in its brief the 

Petitioner also argues that the Commis- petitioner in oral argument claimed that the 
sion’s construction of Section 15(a)(2) pre- absence of a definition of “dairy product” 
scribes a standard too vague for constitutional 1” the 1950 amendment rendered it so vague 
SUplication.” Inuoie view the Comm Reon’s that it affords no criterion for avoidance of 
interpretation is in accordance with its plain future liability. That question, if, there jis 
meaning and legislative history. The heart 02% does not Gree this case for here 
of the law is its bar against representing or the dairy product with which we ane deal: 
suggesting oleomargarine as a dairy prod- '"® namely, butter, has been so stipulated. 


uct. Some necessary generalization is in- . 
volved in the Commission’s order so that LOrder: Modified] 
the statute’s objective may be attained but The order of the Commission will be 


the purpose of the order cannot be mis- modified by striking from the proviso under 
understood. It categorically forbids a dis- paragraph # 1 the following language “[o]r 
tinctly defined practice. Dorfman v. Federal of a truthful statement that said product 
Trade Commission [1944-1945 Trape Cases contains butter or any other dairy product 
157,291], 144 F. 2d 737, 738 (8 Cir. 1944). provided the percentage thereof contained 
iieuasdin Lil notsoundato me hark.a.coucsennt> clearly and conspicuously set forth.” and 
for the petitioner. The petitioner can have by HANES - period after the word “Prod- 
Pearinthtietet tei eo pinineds i oaid uct.” The proviso as modified will read: 


sought to be corrected. The offenses of “Provided, however, that nothing con- 
tained in this order shall prevent the use 


which the petitioner was found guilty are in advertisements of a truthful, accurate 
met by the order.” Zenith Radio Corporation and full statement of all of the ingredients 
v. Federal Trade Commission [1944-1945 contained in said product.” 

TRADE | GASEs 157,252], 143-8. -2d-29, “31 The order of the Commission as modified 
(7 Cir. 1944). will be affirmed. 


[7 68,252] United States v. American Association of Advertising Agencies, Inc.; 
The American Newspaper Publishers Association, Incorporated; Publishers Association 
of New York City; Associated Business Publications, Inc.; Periodical Publishers Associ- 
ation of America; and Agricultural Publishers Association. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 100-309. Dated February 1, 1956. 


Case No. 1233 in the Antitrust Division of the Department of Justice 


Sherman Antitrust Act. 


Combinations and Conspiracies—Trade Associations—Consent Decree—Practices 
Enjoined—Fixing Commissions and Regulating Credit—Trade Association of Advertising 
Agencies.—An association of advertising agencies was prohibited by a consent decree 
from entering into any understanding (1) fixing or stabilizing advertising agency com- 
missions, (2) requiring or advising any advertising agency to refrain from rebating or 
splitting agency commissions, (3) designed to deny or limit credit or agency commis- 
sion due or available to any advertising agency, (4) fixing or determining advertising 
rates to be charged advertisers not employing an advertising agency, or (5) designed 
to have advertising media adhere to published advertising rates or rate cards. 


See Combinations and Conspiracies, Vol. 1, { 2017. 
Combinations and Conspiracies—Trade Associations—Consent Decree—Practices 


Enjoined—Rules of Conduct—Solicitation of Accounts.—An association of advertising 
agencies was prohibited by a consent decree from entering into any understanding (1) 


15(a)(1) of the Act. It involved interpretation the oleomargarine amendment, as we have al- 
by the Commission of the advertisements there ready stated, if the advertisement suggests that 
in question and from this arriving at conclu- what is being sold is a dairy product it is 
sions of their ultimate effects. That case does “TdJeemed misleading in a material respect.’’ 


not help us in the instant matter where under 
| 68,252 
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U.S.v. American Assn. of Advertising Agencies, Inc. 
establishing or formulating any standards of conduct or other qualifications to be used 
by any advertising media or any association of advertising media to determine whether 
the media should or should not do business with, recognize, or approve any advertising 
agency, (2) designed to cause any advertising media not to do business with, not to 
recognize, or not to approve any advertising agency, or (3) requiring or advising any 
advertising agency to refrain from submitting advertising copy, art work, illustrations, 
detailed plans, market surveys, or similar material to any national advertiser in the solici- 
tation of a new account. 


See Combinations and Conspiracies, Vol. 1, J 2017. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Trade Association’s By-Laws.—An association of advertising agencies 
was required to conform its charter, by-laws, rules, regulations, forms, policies, and prac- 
tices to the terms of a consent decree entered against it; to mail to each of its members 
a copy of the documents which have been modified as required above; and to supply a copy 
of the consent decree to each new member of the association. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Trade Association Activities—A consent decree entered against an associ- 
ation of advertising agencies provided that nothing contained in the decree or specified 
parts of the decree should be construed (1) to prevent the association on the written 
request of any of its members, not solicited by the association and not on its face show- 
ing an intent for use contrary to a provision of the decree, from supplying in writing any 
statistical or other factual material or research study without comment thereon, (2) 
to prohibit members of the association from severally taking any action denied to the 
association by virtue of the decree, (3) to prohibit the association from circulating among 
advertising agencies or advertising media information and views relating to their obli- 
gations to fulfill all lawful contractual commitments by means of writings or by means 
of speeches reduced to writing after delivery, (4) to prohibit the association from truth- 
fully and fairly acquainting the public, advertisers, advertising agencies, or advertising 
media by means of writings or speeches designed and available for general consumption 
in the trade, with the nature, background, services, and functions of members of the 
association and with the advantages of their employment, or (5) to prohibit the associ- 
ation, where necessary or appropriate in proceedings conducted by Federal, State or 
local Governments, from participating in such proceedings and responding in any manner 
to inquiries upon any subject, including, specifically, inquiries concerning ethics and com- 
mercial practices among members of the association. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


For the plaintiff: Stanley N. Barnes, William D. Kilgore, Jr., Victor H. Kramer, 
Manuel M. Gorman, and Henry M. Stuckey. 


For the defendants: Carl E. Newton, Ralstone R. Irvine, James R. Withrow, Jr., 
and Breck P, McAllister (Donovan, Leisure, Newton & Irvine; George Link, Jr. and 
Mahlon F. Perkins, Jr., of council), for American Association of Advertising Agencies, Inc. 


Final Judgment 


Joun M. Casutn, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 12, 
1955; defendant, American Association of 
Advertising Agencies, Inc. (hereinafter re- 
ferred to as consenting defendant), having 
appeared herein and having filed its answer 
in which it denies the offenses charged in 
such complaint and having asserted the 
truth of its answer and its innocence of any 
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violation of law; and no testimony having 
been taken and the plaintiff and said defend- 
ant by their respective attorneys having 
consented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without any findings of fact, and the Court 
having considered the matter and being duly 
advised, 


Now, therefore, upon the consent as afore- 
said of the parties hereto, 
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It is hereby ordered, 
decreed as follows: 


adjudged and 


J 
[Sherman Act] 


This Court has jurisdiction of the sub- 
ject matter hereof and of the plaintiff and 
consenting defendant. The complaint states 
a claim against said defendant under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopoly,” as amended, commonly known 
as the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising. 


(B) “National advertising” shall mean 
the advertising of products or services 
through media on a national or broad sec- 
tional basis. 


(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising including but not restricted to 
newspapers, magazines, radio and television. 

(D) “Agency commission” shall mean the 
amount allowed by media to advertising 
agencies when placing national advertising 
for advertisers in media. 


Tehait 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its officers, agents, servants and em- 
ployees, to any committees or groups of 
consenting defendant’s membership when 
organized and functioning as committees or 
groups of consenting defendant and to all 
other persons in active concert or participa- 
tion with it who receive actual notice of 
this Final Judgment by personal service 
or otherwise. 


IV 
[Prohibited Practices—Permssive 
Provisions] 


(A) Consenting defendant is enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
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duct, practice or policy, or any agreement 
or understanding: 


(1) Fixing, establishing or stabilizing 
agency commissions, or attempting so 
to do; 

(2) Requiring, urging or advising any 
advertising agency to refrain from re- 
bating or splitting agency commissions; 

(3) Designed, in whole or part, to deny 
or limit credit or agency commission due 
or available to any advertising agency; 


(4) Establishing or formulating, or at- 
tempting to establish or formulate, any 
standards of conduct or other qualifica- 
tions to be used by any media or any 
association of media to determine whether 
media should or should not do business 
with, recognize or approve any advertis- 
ing agency; 

(5) Designed to cause any media not 
to do business with, not to recognize or 
not to approve any advertising agency; 

(6) Fixing, establishing or determining 
advertising rates to be charged adver- 
tisers not employing an advertising agency, 
or attempting so to do; 

(7) Designed to have media adhere to 
published advertising rates or rate cards; 

(8) Requiring, urging or advising any 
advertising agency to refrain from sub- 
mitting advertising copy, art work, illustra- 
tions, detailed plans, market surveys or 
similar material to any national advertiser 
in the solicitation of a new account. 


(B) Consenting defendant is enjoined and 
restrained from requiring, urging or advis- 
ing any of its members to engage in, or 
assisting any of its members to engage in, 
any activities covered by Paragraphs (1) 
through (8) of subsection (A) of this Sec- 
tion IV; provided that nothing in this sub- 
section (B) shall be construed to prevent 
consenting defendant on the written request 
of any of its members, not solicited by 
consenting defendant and not on its face 
showing an intent for use contrary to any 
paragraph of subsection (A) hereof, from 
supplying in writing any statistical or other 
factual material or research study without 
comment thereon. 

(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit mem- 
bers of consenting defendant from severally 
taking any action denied to consenting 
defendant by virtue of this Final Judgment; 
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nor shall this Final Judgment be construed 
to prohibit consenting defendant from: 


(1) Circulating among advertising 
agencies or media information and views 
relating to their obligations to fulfill all 
lawful contractual commitments by means 
of writings or by means of speeches re- 
duced to writing after delivery thereof; 

(2) Truthfully and fairly acquainting 
the public, advertisers, advertising agencies 
or media by means of writings or speeches 
designed and available for general con- 
sumption in the trade, with the nature, 
background, services and functions of 
members of consenting defendant and 
with the advantages of their employment; 

(3) Where necessary or appropriate in 
proceedings conducted by Federal, State 
or local Governments, participating in 
such proceedings and responding in any 
manner to inquiries upon any subject, 
including specifically, inquiries concern- 
ing ethics and commercial practices among 
members of consenting defendant. 


V 
[Modification of By-Laws] 


Consenting defendant is ordered and di- 
rected to: 

(1) Within sixty days of the entry of 
this Final Judgment take such action as 
may be necessary to make its charter, 
by-laws, rules, regulations, forms, policies 
and practices conform to the terms of this 
Final Judgment; 

(2) Within sixty days after the entry of 
this Final Judgment mail to each of its 
members a copy thereof and copies of such 
other documents of consenting defendant 
which have been modified in compliance 
with the provisions thereof; 

(3) Supply a copy of this Final Judgment 
to each new member of consenting defend- 
ant at the time he becomes a member. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
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General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the consenting defend- 
ant made to its principal office, be per- 
mitted, subject to any legally recognized 
privilege: 

(A) Access, during the office hours of 
the consenting defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of the 
consenting defendant relating to any matters 
contained in this Final Judgment; 

(B) Subject to the reasonable convenience 
of the consenting defendant and without 
restraint or interference from the consent- 
ing defendant, to interview officers or em- 
ployees of the consenting defendant, who 
may have counsel present, regarding any 
such matters. 

Upon written request the consenting de- 
fendant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
this Final Judgment. 

No information obtained by the means 
permitted in this Section VI shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


Vil 


[Jurisdiction Retained | 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 

The Court hereby expressly finds and 
determines that there is no just reason for 
delay in the entry of judgment and directs 
the entry of this Final Judgment herein. 
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[T 68,253] United States v. Hilton Hotels Corporation and Statler Hotels Delaware 
Corporation. 


An the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 55 C 1658. Dated February 6, 1956. 


Case No. 1229 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Consent Decree—Practices Enjoined—Acquisitions 
of Hotels—Hotel Chain.—A hotel chain and a hotel leasing corporation (the stock of 
which was owned by the stockholders of the chain) were each prohibited by a consent 
decree from making any acquisition before a specified date, if the effect of the acquisition 
would be to increase the number of hotels controlled by either or both of the defendants 
to more than four in New York, New York, or more than one in Washington, D. C., or 
more than one in St. Louis, Missouri, or more than one in the composite area of Los 
Angeles and Beverly Hills, California. However, the decree provided that if either of the 
defendants desired to make any acquisition prior to that date, such defendant could submit 
a full disclosure of the facts with respect to the proposed acquisition to the Government 
for consideration. The decree further provided that if the Government does not object to 
the proposed acquisition within thirty days, the acquisition would be deemed not to be a 
violation of the consent decree. In the event the Government objected to the acquisition, 
the defendant could apply to the court for permission to make the acquisition, which 
could be granted upon a showing by the defendant that the effect of the acquisition would 
not be substantially to lessen competition or to tend to create a monopoly in any line of 
commerce in any section of the country. Also, the decree required the defendants to 
dispose of specified hotels. 


See Acquisitions of Stock or Assets, Vol. 1, § 4208.05. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divestiture of Hotels—A hotel chain and a hotel leasing corporation (the stock of which 
was owned by the stockholders of the chain) were ordered to dispose of hotels in St. Louis, 
Missouri, Washington, D. C., and New York, New York. The decree provided that the 
properties to be disposed of should not be sold to any person in which either of the 
defendants owns any stock or financial interest, to any one or more officers, directors, 
agents, or employees of either defendant, or to any other person acting for or under the 
control of either defendant. If any property was not sold entirely for cash, the decree 
permitted either defendant to accept a mortgage, deed of trust, or other form of security 
for the purpose of securing the full payment of the price at which the property was sold. 
With respect to one hotel which was to be sold, the decree permitted either defendant to 
accept, as part of the purchase price, the common stock, in a specified amount, of such 
hotel. However, the decree required such defendant to dispose of stock so acquired 
within a reasonable time. If either of the defendants regained ownership of any hotel 
which it was required to sell, the decree required such defendant to again dispose of the 
hotel. The defendants were each required to render to the court and to the Government 
reports stating the efforts made by them to dispose of the hotels. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Scope of 
Decree—Activities Outside United States——A consent decree requiring the sale of certain 
hotels and prohibiting the acquisition of hotels contained a provision which stated that 
the complaint in the action not alleging any violation of law with respect to any activities 
of either defendant outside the continental limits of the United States, this decree shall 
not affect in any way the past, present, or future acquisition or operation of any hotel 
outside such continental limits of the United States by either defendant. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8241.65. 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification— 
- Proof—A consent decree which permitted a hotel chain and a hotel leasing corporation 
(the stock of which was owned by the stockholders of the chain) to apply to the court 
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for permission to acquire hotels provided that no showing of any change of circumstances 
since the entry of the decree shall be required as a basis for the court’s approval of an 


acquisition. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8361.18. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and William D. 
Kilgore, Jr., Ephraim Jacobs, Harry N. Burgess, Donald F. Melchior, and Wek! JAN 


Jinkinson, Attorneys. 


For the defendants: Friedman, Zoline & Rosenfield by William J. Friedman, Joseph 
T. Zoline, and Maurice Rosenfield; and Covington & Burling by John Lord O’Brian, Hugh 


B. Cox, and James H. McGlothlin. 


Final Judgment 


Joun P. Barnes, District Judge [Jn full 
text]: Plaintiff United States of America 
having filed its complaint herein; both de- 
fendants herein having appeared and filed 
their respective answers to such complaint 
denying the substantive allegations thereof 
and denying any violation of law; and all 
the parties herein, by their respective at- 
torneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect to any such issue of fact or law, 
and specifically without any admission by 
either defendant or any determination by 
this Court that either defendant is engaged 
in interstate commerce or in commerce 
among the several states, 


Now, therefore, without any testimony 
having been taken herein, and without trial 
or adjudication of any issue of fact or law 
herein and on consent of the parties hereto, 
it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 

I, 
[Clayton Act] 

This Court has jurisdiction of the subject 
matter herein and of all parties hereto pur- 
suant to Section 15 of the Act of Congress 
of October 15, 1914, as amended, entitled 
“An Act to Supplement Existing Laws 
Against Unlawful Restraints and Monopo- 
lies and For Other Purposes”, commonly 
known as the Clayton Act; and the com- 
plaint states a claim upon which relief may 
be granted under Section 7 of said Act. 


IT, 
| Definitions | 
As used in this Final Judgment: 


(A) “Hilton” means the defendant Hilton 
Hotels Corporation, a Delaware corpora- 
tion; 
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(B) “Statler” means the defendant Statler 
Hotels Delaware Corporation, a Delaware 
corporation; 

(C) “Defendants” means the defendant 
Hilton and the defendant Statler; 


(D) “Person” means any individual, part- 
nership, corporation, association or other 
legal entity; 

(E) “Listed hotel” means a hotel named 
in Schedule A attached hereto; 

(F) “Acquisition” means any obtaining 
of control of a listed hotel, directly or in- 
directly, through purchase of assets, stock 
or other securities, lease, management con- 
tract, statutory consolidation or statutory 
merger or through any other means. Con- 
struction of a hotel or of an addition to a 
listed hotel is not an acquisition within the 
meaning of this definition, nor is remodeling 
or enlargement of any of the facilities of a 
listed hotel. 

III. 


[Applicabihty of Judgment] 


The provisions of this Final Judgment, 
applicable to a defendant, shall be binding 
upon said defendant, its officers, agents, 
servants and employees, and upon those per- 
sons in active concert or participation with 
said defendant who receive actual notice of 
this Final Judgment by personal service or 
otherwise. 

IN 


[Divestiture of Hotels Ordered| 


(A) Within a reasonable time after De- 
cember 1, 1955, the defendants shall, pursu- 
ant to the terms and conditions of this 
Section IV, dispose of the Jefferson Hotel 
located in St. Louis, Missouri; the May- 
flower Hotel located in Washington, D. C.; 
and either the New Yorker Hotel or the 


Roosevelt Hotel located in New York, New 
York. 


(B) The divestments ordered and di- 
rected by subsection (A) of this Section IV 
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shall be made in good faith and shall be 
absolute and unqualified. None of the prop- 
erties so ordéred to be disposed of shall 
be directly or indirectly sold or disposed of 
to any person in which either defendant 
owns any stock or financial interest, to any 
one or more officers, directors, agents or 
employees of either defendant or to any 
person or persons acting for or under the 
control of either defendant; provided, how- 
ever, that if any property is not sold or 
disposed of entirely for cash, nothing herein 
contained shall be deemed to prohibit any 
defendant from retaining, accepting and en- 
forcing a bona fide lien, mortgage, deed of 
trust or other form of security on said 
property for the purpose of securing to 
such defendant or defendants full payment 
of the price at which said property is dis- 
posed of or sold; and provided further that 
in connection with the sale of the Mayflower 
Hotel either defendant or both defendants 
may accept as part of the purchase price 
common stock (or voting trust certificates, 
hereinafter called common stock) of the 
purchaser of the Mayflower Hotel, if the 
total amount of common stock thus ac- 
quired by both defendants does not exceed 
15 per cent of the then outstanding common 
stock of the purchaser of the Mayflower 
Hotel; and provided further that any de- 
fendant receiving such common stock of a 
purchaser in connection with the sale of the 
Mayflower Hotel shall dispose of all of such 
stock within a reasonable time; 

(C) If after bona fide disposal pursuant 
to this Section IV of any hotel named in 
this Section IV, any defendant prior to 
January 1, 1961 by enforcement or settle- 
ment of a bona fide lien, mortgage, deed of 
trust, or other form of security regaits 
ownership or control of such hotel, the de- 
fendants shall again dispose of any such 
hotel thus regained. Such subsequent dis- 
posal shall be made subject to all other pro- 
visions of this Final Judgment, and shall be 
completed within a reasonable time, not to 
exceed five (5) years from the date that the 
hotel is thus regained; 

(D) Beginning April 30, 1956 and con- 
tinuing until consummation of the disposals 
required by this Section IV, defendants 
shall render to this Court and to the plain- 
tiff a report within 30 days after the end 
of each quarter, stating the efforts made by 
defendants to dispose of such properties and 
interests. If at any time the plaintiff is 
dissatisfied with the progress being made in 
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the aforementioned disposals, it may file a 
petition with this Court for such further 
orders and direction as may be necessary to 
effect such disposals by the defendants. 


Wie 
[Acquisition of Hotels Prohibited] 


Each defendant is enjoined and restrained 
from making any acquisition before January 
1, 1961 if the effect of such acquisition will 
be to increase the number of listed hotels 
controlled by either or both defendants to 
more than four in New York City, N. Y., 
or more than one in Washington, D. C., or 
more than one in St. Louis, Missouri, or 
more than one in the composite area of 
Los Angeles and Beverly Hills, California. 
Provided, however, that if at any time either 
defendant desires to make any acquisition 
prior to January 1, 1961 which would be 
otherwise prohibited by the foregoing, such 
defendant may submit a full disclosure of 
the facts with respect to such proposed 
acquisition and the reason therefor to the 
plaintiff for consideration. If the plaintiff 
shall not object to the proposed acquisition 
within 30 days, such acquisition shall be 
deemed not to be a violation of this final 
judgment. In the event the plaintiff shall 
object, such defendant may apply to this 
Court for permission to make such acquisi- 
tion, which may be granted upon a showing 
by the defendant to the satisfaction of this 
Court that the effect of such acquisition 
will not be substantially to lessen competi- 
tion or to tend to create a monopoly in any 
line of commerce in any section of the 
country. No showing of any change of 
circumstances since the entry of this Final 
Judgment shall be required as a basis for 
such approval. 


ae 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall be 
permitted, upon written request of the At- 
torney General, or of the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to a defendant at 
its principal office, (1) to inspect during 
office hours all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
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to any of the subject matters contained in 
this Final Judgment; and (2) subject to the 
reasonable convenience of such defendant 
and without restraint or interference from it, 
to interview any officer or employee of such 
defendant, who may have counsel present, 
regarding any such matters; (3) and to 
require such defendant to submit such 
reasonable additional reports in writing to 
this Court, with copies to the Attorney 
General, with respect to matters contained 
in this Final Judgment, as may from time 
to time be necessary to the enforcement 
of this Final Judgment. No information 
obtained by the means provided in this 
Section VI shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department, except in 
the course of court proceedings to which 
the United States of America is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 


VII. 


[Foreign Activities] 


The complaint herein not alleging any 
violation of law with respect to any activi- 
ties of either defendant outside the contin- 
ental limits of the United States of America, 
this Final Judgment shall not affect in any 
way the past, present or future acquisition 
or operation of any hotel outside such 
continental limits of the United States of 
America by either defendant. 


VIII. 
[Jurisdiction Retained] 
Jurisdiction is retained for the purpose of 
enabling any party to this Final Judgment 


to apply to this Court at any time for such 
further orders and directions as may he 


1 68,253 


Court Decisions 
U.S. v. Hilton Hotels Corp. 


Number 41—128 
2-10-56 


necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment, 
for the modification of any of the provisions 
thereof, and for the enforcement of com- 
pliance therewith and punishment of viola- 
tions thereof. 


Schedule A 


Los Angeles-Beverly Hills 


Ambassador 
Beverly-Wilshire 
Beverly Hills 
Biltmore 

Statler 


New York 
Astor 
Biltmore 
Commodore 
Concourse Plaza 
Henry Hudson 
McAlpin 
New Yorker 
Park Sheraton 
Plaza 
Roosevelt 
Statler 
Waldorf-Astoria 


St. Louis 
Chase 
Coronado 
Lennox 
Sheraton Jefferson 
Statler 


Washington 
Mayflower 
Raleigh 
Sheraton Carlton 
Sheraton Park 
Shoreham 
Statler 
Washington 
Willard 
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[f] 68,254] W. M. Wiley, d/b/a Fairmount Market v. Sampson-Ripley Company. 


In the Supreme Judicial Court of Maine, 


Dated January 19, 1956. 


Maine Sales Below Cost Act 


Sales Below Cost—Constitutionality of Maine Act—Prima Facie Evidence Provisions 
—Burden of Proof.—Since the Maine Unfair Sales Act has for its purpose the prevention 
of ruthless, unfair, and destructive competition, it is to this extent constitutional as being 
within the police power of the state. However, the provisions of Section 2 relating to prima 
facie evidence in criminal prosecutions of intent to injure competitors or destroy competi- 
tion and the provisions of Section 4 relating to prima facie evidence of such intent in civil 
actions for damages or injunctive relief are unconstitutional as violative of the due process 
clauses of the State and Federal Constitutions. As to criminal actions, the prima facie rule 
established by Section 2 imposes a presumption of guilt which the defendant must rebut or 
disprove in order to escape conviction, The prima facie evidence provisions with respect 
to actions for injunctive relief and damages, by providing for allegations of intent which~ 
need not be proved, attempt to create a presumption of a violation by the mere showing of 
a sale below cost, which sale, in itself, is legal. Thus, the burden is placed on the defendant 


to prove himself innocent of wrongful intent. 


See Sales Below Cost, Vol. 2, J 7111.21, 7151.21, 7247.21. 
For the plaintiff: Hough & Guy, Portland, Maine. 
For the defendant: Robert Preti, Portland, Maine. 


[Appeal from Injunction] 


BELIVEAU, Justice [Jn full text]: Appeal 
from final decree. This is a Bill in Equity 
brought by the plaintiff under the self- 
termed Unfair Sales Act, now Chapter 184 
of the Revised Statutes. 


The plaintiff in his bill alleges that on 
the 6th day of August 1954 the defendant 
advertised, offered and sold Chase & San- 
born coffee at a price of 99¢ per pound, 
which cost it $1.07 or 8¢ less than the price 
paid. This is not disputed. 


A temporary injunction was issued and 
later, after full hearing, a permanent in- 
junction granted, restraining the defendant 
from selling this coffee below cost, if done 
with intent to injure or destroy competition, 
excepting sales enumerated in Section 3 
of Chapter 184. From this decree the de- 
fendant appeals. 


[Statutory Authority for Suit] 


The authority, to proceed, as in this case, 
is found in Subsection 1, Section 4, which 
provides that 

“Any person damaged or who is threat- 

ened with loss or injury by reason of a 

violation or threatened violation of the 

provisions of this chapter may bring a 

bill in equity .. .” 

Subsection III of Section 4 makes, 

“| proof of any advertisement, offer 

to sell or sale of any item of merchan- 
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dise by any retailer or wholesaler at 

less than cost to him as herein defined 

shall be prima facie evidence of intent 

to injure competitors and destroy com- 

petition.” 

Subsection I of Section 4 entitles, 

“the plaintiff to recover from a defendant 

3 times the amount of damages sus- 

tained and cost of suit including reason- 

able attorneys’ fee.” — 

Several grounds of defense are advanced 
by the defendant. One is the constitution- 
ality of the act. 


[Purpose of Law Constitutional Under 
Police Power] 


It is recognized that laws which prohibit 
the sale of merchandise below cost, are not 
valid, where the only purpose is to make 
such sales illegal. Fairmont Creamery Co. v. 
State of Minnesota 274 U. S. 1, 47 Sup. Ct. 
Rep. 506. State v. Packard-Bamberger & 
COA Ne Aglls IBD Sey Ane Ail 


To meet this objection, most uniform sales 
acts, as in our case, make such conduct 
illegal only when the sale below cost is 

“. . with intent to injure competitors 

or destroy competition iv 

If such intent is not established then 
there is no violation. This law comes within 
the well recognized police powers of the 
State, and has for its purpose the preven- 
tion of ruthless, unfair and destructive 
competition, and to that extent is con- 
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stitutional. Carroll v. Schwartz, et al. [1940- 
1943 TravE Cases 56,055], 14 A. 2nd, 754. 


It is recognized by this court and other 
courts throughout the country, that any 
law in derogation of the common law must 
be strictly construed. Surace v. Pio, 112 
Me. at 496. 


|Uncontradicted Evidence of Sale 
Below Cost] 


At the time this bill was brought, both 
parties were engaged in retail grocery 
business in the city of Bangor. Bangor 
covers a large area and had in 1950 a re- 
ported population of over 31,000; one of 
the largest cities in this State. While it 
does not appear in evidence, it must be 
assumed that many others in that city 
were engaged in the retail grocery business. 
The plaintiff carried on a humble business 
and part of that business was the sale of 
coffee. Coffee, so the defendant says, was 
one of some 6,000 items carried in its store 
for retail purposes. According to the de- 
fense testimony the sale below cost was 
confined to Chase & Sanborn coffee and 
was to last for a period of three days. This 
testimony is uncontradicted. 


It is not contended by the plaintiff that 
the defendant in its proposed sale of coffee 
had any particular retailer in mind, or that 
the effect on the plaintiff would be different 
from that felt by all other grocers doing 
business in Bangor. 


[No Evidence of Intent To Destroy 
Competition] 


The plaintiff testified he could not prove 
the loss of business because of the de- 
fendant’s sale of Chase & Sanborn coffee 
at the price hereinbefore mentioned and 
without being specific, assumed it would 
cause him some damage. It is not in evi- 
dence that the sale was aimed at causing 
damage to the plaintiff or had for its purpose 
to injure other competitors and destroy 
competition. There is no evidence of ill 
will, ill feeling or intent, on the part of the 
defendant, to eliminate or damage the plain- 
tiff as a competitor. Insofar as this case 
is concerned the defendant did not know 
of the plaintiff's existence. The distance 
between the two stores was considerable. 
As we have said before, the selling below 
cost, alone, is not a violation of any part 
of the Unfair Sales Act and is only effec- 
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tive when done “with intent to injure 

competitors or destroy competition.” 


[Sale Intended To Create Good Will] 


Under this law the plaintiff was required 
to make out no more than a prima facie 
case. This was done and the plaintiff 
rested. The defendant by necessity was 
forced to offer a defense and explain the 
purpose and reason for the sale. This was 
the only evidence as to what motivated 
the defendant’s action and was not con- 
tradicted. The defendant’s position is that 
the sale was not made to injure competi- 
tors or destroy competition, and its purpose 
was to make friends and create good will. 

The purpose was legitimate and is not 
covered by the Unfair Sales Law. It is a 
practice resorted to by merchants from time 
immemorial and recognized as proper by 
the courts and business generally. Where 
attempts have been made, as we have seen 
before in this opinion, to prevent it by 
legislation, such laws have been declared 
unconstitutional. 

If nothing else is involved, a merchant 
may dispose of his merchandise at such 
prices as he may see fit to place on his 
wares. 

The defendant’s explanation or reasons 
for the sale of coffee below cost was ex- 
plained, as we have said before, by William 
Ripley, President of the defendant corpora- 
tion, and the only conclusion to be reached 
is that the so-called sale was proper and 
legitimate and not a violation of the act. 


[Prima Facie Provisions Unconstitutional] 


While we hold that the Unfair Sales Act 
is constitutional insofar as it seeks to pre- 
vent unfair competition and to that extent 
comes within the police powers of the 
State, we rule that the prima facie provi- 
sions of Section 2 (criminal prosecution), 
Section 4 (injunctive relief) and Subsection 
III of Section 4 (prima facie evidence, in 
civil actions, of intent to injure competitors 
and destroy competition) are unconstitu- 
tional. 


In a criminal prosecution the prima facie 
rule established by this statute lifts from 
the shoulders of the State the burden of 
proving the crime, and has, in fact, the 
practical effect of removing the presumption 
of innocence and creating a presumption 
of guilt which the defendant must rebut 
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or disprove in order to escape conviction. 
This is wholly contrary to, and destructive 
of well known law that one accused of crime 
is presumed innocent until proven guilty 
and that the State must prove beyond a 
reasonable doubt every element of the 
crime necessary to show violation and 
secure conviction. 


[Federal Court Decisions | 


The U. S. Supreme Court passed on the 
prima facie provision of a California law 
which prohibited an alien, who was neither 
a citizen nor eligible for citizenship, from 
occupying land for agricultural purposes 
and made such occupancy a crime. It further 
provided that when such occupancy was 
proven by the State and the indictment 
alleged alienage and ineligibility for citizen- 
ship, a prima facie case was made out and 
the burden placed on the defendant to 
show his right to such occupancy. The 
Court said: 


“Possession of agricultural land by one 
not shown to be ineligible for citizen- 
ship is an act that carries with it not 
even a hint of criminality. To prove 
such possession without more is to take 
hardly a step forward in support of an 
indictment. No such probability of wrong- 
doing grows out of the naked fact of 
use or occupation as to awaken a belief 
that the user or occupier is guilty if he 
fails to come forward with excuse or 
explanation.” Morrison v. People of State 
of California, 291 U. S. 82, 54 S. Ct. 281 
ani 121, Jasior, 


“It is apparent that a constitutional 
prohibition cannot be transgressed indi- 
rectly by the creation of a_ statutory 
presumption any more than it can be 
violated by direct enactment. The power 
to create presumptions is not a means 
of escape from constitutional restrictions. 
_And the state may not in this way inter- 
fere with matters withdrawn from its 
authority by the Federal Constitution, 
or subject an accused to conviction for 
conduct which it is powerless to pro- 
scribe.” Bailey v, Alabama 219 U. S. 219, 
SiS G7l45e55 es EdelO1) 


“A prima facie presumption casts upon 
the person against whom it is applied the 
duty of going forward with his evidence 
on the particular point to which the 
presumption relates. A statute creating 
a presumption that is arbitrary or that 
operates to deny a fair opportunity to 
repel it violates the due process clause 
of the Fourteenth Amendment. Bailey v. 
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Alabama, 219 U. S. 219, 233 et seg. 31 S. 
Ct. 145, 55 L. Ed. 191. Mere legislative 
flat may not take the place of fact in the 
determination of issues involving life, 
liberty or property. ‘It is not within 
the province of a legislature to declare 
an individual guilty or presumptively 
guilty of a crime.’ McFarland v. American 
Sugar Co., 241 U. S. 79, 86, 36 S. Ct. 498, 
501 (60 L. Ed. 899).” Manley v. State of 
Georgia, 279 U. S. 1, 49 S. Ct. 279 U. S. 
14 9FSa Cty 215) /30le. Bdi5 75: 


“It is apparent from this decision of 
the Supreme Court that in determining 
the validity of a presumption created 
by a legislative body, two questions are 
to be considered; (1) Whether the fact 
presumed may be fairly inferred from the 
fact proven; (2) whether the presump- 
tion created will be of aid to the state 
without subjecting the accused to un- 
reasonable hardship or oppression. With 
respect to the presumption created by the 
sixth paragraph of section 3 of part 2, 
we have already pointed out that, in our 
opinion, the fact of guilty intent is not 
reasonably to be inferred from the fact of 
sale at less than 10 per cent. above the 
cost of the goods. No doubt, the pre- 
sumption of guilt would be helpful to 
the state in the prosecution of alleged 
violators of the statute, but it would be 
as hurtful to the accused as it would be 
helpful to the accuser. Intent is some- 
thing which is easily asserted and hard 
to disprove. To cast upon a merchant 
who has sold goods at less than 10 per 
cent, above their cost, the burden of 
establishing that the sale was not made 
with an intent to injure competitors or 
destroy competition, subjects him to un- 
reasonable hardship. We think the dis- 
advantage to him of the presumption of 
guilt should be regarded as outweighing 
the advantage of the presumption to the 
state.” Great Atlantic & Pacific Tea Co. 
v. Ervin, 23 F. Supp. 82. 


[Injunctive Provisions Wrongfully 
Place Burden on Defendant | 

The proceedings for injunctive relief or 
for recovery of damages creates a presump- 
tion of violation of the statute by merely 
showing the evidence of a conduct, the sale 
below cost, which, as we have seen before, 
is legal, proper and common practice. 


While in actions for an injunction or for 
recovery of treble damages the plaintiff 
must allege that the defendant acted “with 
intent to injure competitors or destroy 
competition .’ that fact need not be 
proved by him as part of his case. In such 
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action, as in a criminal prosecution, the 
burden is placed on the defendant to satisfy 
the court that the sale below cost was not 
a violation of the Unfair Sales Act. 


This is clearly contrary to the due process 
of law clauses of our State and Federal 
Constitutions. 


The appeal is sustained and the bill is 
to be dismissed without costs to either 
party. 

Appeal sustained. Bill to be dismissed 
without costs to either party. 


[Concurring Opinion] 


WesseR, J. concurring: I concur in the 
result. In the interest primarily of emphasis, 
I would like to call particular attention to 
the tests which must be applied in deter- 
mining the constitutionality of a prima 
facie presumption. 


As the opinion of the Court points out, 
the plaintiff here was unable to offer any 
direct evidence whatever of any intent on 
the part of the defendant to injure com- 
petitors or destroy competition. The evi- 
dence offered by the defendant that it was 
merely conducting an advertising sale to 
last not over three days remained uncon- 
tradicted and was the only evidence in the 
case on that issue. The plaintiff did show 
an advertisement to sell and sales below 
cost. To supply the missing but essential 
evidence of wrongful intent, the plaintiff 
relied entirely on the statutory presump- 
tion R. S. 1954, Chap. 184, Sec. 4, Subsec. 
III quoted in full in the opinion. If this 
presumption is valid, the plaintiff has put 
into the case some evidence of wrongful 
intent and raised a question of fact; if it 
is not valid, the plaintiff has failed to offer 
any evidence in proof of an essential ele- 
ment of his case. 


[Test of Constitutionality] 


The basic issue is then whether or not 
the statutory presumption survives the test 
of constitutionality. The test to be applied 
in such cases was well stated in 20 Am. 
Jur. 163, Sec. 159 as follows: “A presump- 
tion cannot ordinarily be raised from some 
fact proved unless a rational connection 
exists between such fact and the ultimate 
fact presumed. The legislature cannot con- 
stitutionally declare one fact to be pre- 
sumptive evidence of another unless this 
rational connection exists.” Mr. Justice 
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Holmes in McFarland v. American Sugar Co., 
241 U.S. 79 at 86; 36 S. Ct. 498 at 501 said: 
“As to the presumptions, of course the 
legislature may go a good way in raising 
one or in changing the burden of proof, 
but there are limits. It is ‘essential that 
there shall be some rational connection 
between the fact proved and the ultimate 
fact presumed, and that the inference of 
one fact from proof of another shall not 
be so unreasonable as to ke a purely arbi- 
trary mandate.’ ” 


[Other Prima Facie Presumptions] 


We are familiar with a number of prima 
facie presumptions created by our own 
statutes which upon examination will be 
found to pass the tests of reasonableness 
and to be founded on common knowledge 
and experience. The prima facie effect of 
certain stated quantities of alcohol found 
in the blood as set forth in R. S. 1954, 
Chap. 22, Sec. 150 is firmly based on scien- 
tific and medical experience, In State v. 
Morin, 102 Me. 290, the statute as it then 
existed provided in effect that payment of 
the United States special tax was prima 
facie evidence that the person paying the 
tax was a common seller of intoxicating 
liquors. The court applied the same test 
of reasonableness and said at page 291: 
“The process of reasoning, by which guilt 
may be inferred from this fact, is that it 
is probable, or, at least, more probable 
than otherwise, that a person would not 
pay a tax as a liquor dealer unless he in- 
tended to engage in that business, and 
that consequently it is a proper inference by 
induction from the fact of such payment that 
he is engaged in such business.” At page 
292, the prima facie result is referred to as 
the inference which may “be ordinarily 
drawn therefrom.” Since the advent of state 
control of the sale of liquor under proper 
license, the provision has been altered to 
read as it now appears in R. S. 1954, Chap. 
61, Sec. 84: “Notice of any kind in any 
place or resort, indicating that liquors are 
there unlawfully kept, sold or given away 
shall be held to be prima facie evidence 
that the person or persons displaying such 
notice are common sellers of liquors, and 
that the premises so kept by them are com- 
mon nuisances.” Here again the assumed 
fact flows normally from the known fact 
and is in accord with rational probabilities 
and common knowledge and experience, 
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[Presumption Unreasonable | 


When, however, we apply these tests 
to the presumption under consideration, we 
are forced to a very different conclusion. 
One who offers for sale an item at less 
than cost does not ordinarily intend the 
destruction of competition. The mere fact 
that he may be engaged in vigorous but 
lawful competition is hardly the equivalent 
of a fixed purpose to create a monopoly. 
There are too many legitimate reasons 
which will explain most offerings of articles 
at less than cost to permit the assumed 
wrongful intent as a probable and reasonable 
inference. It was exactly on this reasoning 
that the presumption under consideration 
was declared unconstitutional in Great At- 
lantic & Pacific Tea Co. v. Ervin, 23 Fed. 
Supp. 70. At page 80, the court said: “If 
all profitless sales of goods were always 
or were even usually made by merchants 
for the purpose of injuring their competitors 
so that it could truly be said that such sales 
had, in and of themselves, a sinister sig- 
nificance, we would not hesitate to say that 
the Legislature was within its rights in 
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creating a presumption of sale below cost 
with wrongful intent. So far as we are 
aware, however, * * * such sales have not 
been regarded as indicating an intent to do 
evil. There are many reasons, aside from 
a desire to injure competitors, which might 
induce a merchant to make profitless sales 
of goods. The statute itself recognizes 
the right to meet local competition. A sud- 
den necessity of paying claims of importunate 
creditors might furnish a reason for sales 
at less than cost * * *, Other similar 
illustrations are not wanting.’ And at page 
81 the Court quoted McFarland v. American 
Sugar Co., supra when it stated: “ ‘The pre- 
sumption created here has no relation in 
experience to general facts.’” Our own 
statutory presumption is practically identical 
with the one there disposed of as unconsti- 
tutional and upon the same reasoning must 
be held invalid. 


In the case before us, the plaintiff, having 
failed to present any evidence whatever 
of wrongful intent and being deprived of 
any reliance upon the prima facie presump- 
tion, is not entitled to the injunctive relief 
which he seeks. 


[] 68,255] Fay M. Whitsell v. Ernest B. Alexander, A. M. Skeffington, Malcolm E. 
Edwards, John J. Brady, Marguerite Eberl, Glenn H. Moore, Bausch & Lomb Optical 


Company and American Optical Company. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term 1955, 


January Session, 1956. No. 11550. Dated January 27, 1956. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. KNnocu, District Judge. 


Sherman Antitrust Act 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for Summary Judgment.—In an action under the antitrust laws for treble damages, 
a trial court’s judgment that there was no genuine issue as to any material bearing upon 
the defense of the statute of limitations and that the action was barred was affirmed on 
the ground that, in the absence of evidence, the plaintiff was not entitled to a jury trial 
on the question of law that arises upon the unassailable finding of the trial court that there 
- was no genuine issue of fact. 

See Private Enforcement and Procedure, Vol. 2, f 9013.675, 9014. 

For the plaintiff: John J. Yowell, Leonard Bosgraf, and Harold B. MacKenzie. 

For the defendants: John T. Chadwell, Richard M. Keck, John W. Thomas, Albert 
E. Jenner, Jr., Philip W. Tone, Joseph C. Kennedy, Austin L. Wyman, George B. 
Christensen, Calvin P. Sawyier, and Herbert E. Barnard. 

Before Major, FINNEGAN and LinpLEy, Circuit Judges. 


Statute of Limitations of Illinois, which was 
then controlling. Hoskins Coal & Dock 
Corp. v. Truax Traer Coal Co. [1950-1951 
TravE CASES J 62,925], 191 F. 2d 912 (CA-7), 
cert. denied, 342 U. S. 947; Schiffman Bros., 
Inc. v. Texas Company [1952 TRADE CASES 
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Linptey, Circuit Judge [Jn full text]: 
To plaintiff's suit seeking treble damages 
from the defendants for an alleged violation 
of the Anti-trust Act, answers were filed 
joining issue upon the averments of fact 
and asserting as an affirmative defense the 
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J 67,270], 196 F. 2d 695 (CA-7) ; Sun Theatre 
Corp. v. RKO Radio Pictures, Inc. [1954 
TrapdE Cases § 67,722], 213 F. 2d 284 
(CA-7). It is admitted that the federal 
statute recently enacted creating a four-year 
limitation did not become effective until 
January 7, 1956, and that, under it, “no 
cause of action barred under existing law on 
the effective date of this Act shall be revived 
by this Act.” 


[Action Barred by Statute of Limitations] 


On June 20, 1955, the court entered an 
order reciting that the matter had come on 
for hearing on the separate issue of the 
defense of the statute of limitations, on the 
pleadings and evidence, consisting of testi- 
mony and documentary evidence; that there 
was no genuine issue as to any material fact 
bearing upon the defense of the statute of 
limitations and that, therefore, the action 
was barred and dismissed it. Plaintiff ap- 
peals, claiming that, inasmuch as he made 
a timely request for a jury trial, the court 
had no right to pass upon any of the issues 
of fact, and that its action in so doing con- 
stitutes prejudicial error. 


The record before us does not contain 
any of the evidence submitted to the trial 
court. It includes merely the pleadings 
and the order dismissing the action on the 
ground that it was barred. Consequently, 
we are in no position to review the facts 
upon which the trial judge relied. We must 
assume that the unproduced evidence sup- 
ported the findings of the court, and indulge 
the presumption that it fully justified the 
finding that no genuine issue of fact was 
involved insofar as the affirmative defense 
was concerned. See, Stevenson v. Fisk, 151 
F, 2d 1010 (CA-5); Kentucky Natural Gas 
Corp. v. Indiana Gas & Chemical Corp., 129 
F, 2d 17 (CA-7), at page 21, cert. denied 
317 U. S. 678; Potter v. National Bank, 102 
U. S. 163, at page 166. 


[No Genuine Issue of Fact] 


Consequently, we are confronted with an 
appeal from an order in which the court 
found that no genuine issue of fact was in- 
volved. Whether the court acted upon its 
own motion as entering a summary judg- 
ment, or whether it treated the case as one 
in which, had there been a jury trial, at 
the conclusion of the evidence, the court 
would have been justified only in directing a 
verdict for the defendants upon the plea of 
the statute of limitations, seems to us im- 
material. In either case, the fact remains 
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that if and when the court determined from 
the evidence that there was no genuine 
issue of fact to go to a jury, we are com- 
pelled to presume that the evidence sup- 
ports the findings; we have no right to 
intervene. For, in such case, where there 
is no genuine issue of fact, no factual issue 
is left for the jury and the decision is one 
of law for the court. 


But plaintiff insists that his demand for 
a jury trial prevented the court from trying 
the issue of the statute of limitations under 
any and all circumstances. This, we think, 
contravenes the general rule that if there is 
no genuine issue of fact, there is nothing 
left for the jury and the court acts as a 
matter of law. 


[Prior Cases Cited] 


Thus, had a jury been impanelled to hear 
the evidence, including that upon the ques- 
tion of the applicability of the statute of 
limitations, and the court had found at the 
conclusion of the evidence that there was 
no genuine issue of material fact as to the 
affirmative defense, it would have been 
the court’s duty to direct a verdict for the 
defendant. As we have said in McIlvaine 
Patent Corp. v. Walgreen Co., 138 F. 2d 177 
(CA-7), at 179: 


“The District Judge should grant a 
directed verdict when the evidence is such 
that there are no controverted issues of 
fact upon which reasonable men could 
differ.” 

See also MacKay v. Costigan, 179 F. 2d 125 
(CA-7), at 127. Neither a summary judg- 
ment nor the direction of a verdict infringes 
the right to a jury trial preserved by the 
Seventh Amendment to the Constitution 
where the question is one of law. Fidelity 
& Deposit Co. v. United States, 187 U.S. 315, 
at 320; Miller v. Maryland Casualty Co., 40 
F, 2d 463 (CA-2). 


This is obvious where we must accept, 
in the absence of the evidence, the court’s 
finding that there was no genuine issue of 
fact. Thus, in Ex Parte Peterson, 253 U. S. 
300, the Court said at 310: 

“No one is entitled in a civil case to 


trial by jury unless and except so far as 
there are issues of fact to be determined.” 


And, in Alley v. Bessemer Gas Engine Co., 
262 Fed. 94 (CA-5), the court commented 
at page 95: 


“In the view we take of it, the judg- 
ment of the court may be sustained by the 
undisputed evidence, and the absence of 
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a jury trial was not, therefore, prejudicial 
to the plaintiff in error.” 


The finding of the court that there was 
no genuine issue of fact cannot, in the 
absence of the evidence, be disputed. Along 
this line, in Floyd v. Ring Construction Corp., 
165 F. 2d 125 (CA-8), cert. denied 334 U. S. 
838, the court said at 129: 


“* * * the judgment must be affirmed 
provided the evidence was of such con- 
clusive character that it would have been 
the duty of the court to direct a verdict 
for the defendant or to set aside the ver- 
dict had it been for the plaintiff.” 


The Court of Appeals for the Eighth Cir- 
cuit, in General Tire Co. v. Standard Accident 
Ins. Co., 65 F. 2d 237, agreed saying at 239: 


“* * * However, although taking the case 
from the jury was erroneous, nevertheless 
‘the verdict will be sustained if the evi- 
dence was of such conclusive character 
that it would have been the duty of the 
court to set aside the verdict had it been 
for the other party’.” 

See also Forster v. Insurance Co. of North 
America, 139 F. 2d 875 (CA-2). And in 
Leimer v. Woods, 196 F. 2d 828 (CA-8), the 
court said at 836-837: 


“* * * the wrongful denial of a jury 
trial is nevertheless harmless error, if 
‘there was no issue of fact to submit to 
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a jury’. 
Though there was a reversal, it was on other 
grounds. As the Court of Appeals for the 
Second Circuit said, in United States v. 
243.22 Acres of Land, 129 F. 2d 678, 684, 
cert. denied Lambert v. United States, 317 
WA S698: 


“* * * had there been a jury trial of 
these issues, the judge would have been 
required to direct a verdict. There is no 
constitutional right to have twelve men 
sit idle and functionless in a jury-box.” 


We think the cases cited by appellant 
are inapposite. None of them holds that 
where the reviewing court has before it 
none of the evidence submitted to the court, 
a finding that there was no issue of fact 
can be reviewed. It may be that, had the 
appellant produced the evidence, we might 
not agree with the trial court that no 
genuine issue of fact existed. But in the 
absence of evidence, the plaintiff was en- 
titled to no jury trial on the question of 
law that arises upon the unassailable find- 
ing of the court, conclusively presumed to 
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be supported by the evidence, that there was 
no genuine issue of fact. 


The judgment is affirmed. 


[Dissenting Opinion] 


Major, C. J., dissenting. I find myself in 
a rather novel position. Generally speaking, 
I do not disagree with what Judge Lindley 
has written. My point is that the opinion 
hardly mentions, much less decides, the 
sole issue raised on this appeal. The con- 
tested issue as stated by plaintiff is: 

_ “The contested issue is whether or not 

in an anti-trust action seeking only dam- 

ages, a timely jury demand having been 

made, the court can try without a jury 

the separate issue of limitations raised 

in the answers as affirmative defenses, 

the plaintiff having alleged various overt 

acts within the period of limitations.” 
The contested issue as stated by defendants 
iS: 

“The facts in this case present as an 
issue the question of whether the trial 
of the separate issue of the Statute of 
Limitations by the Court without a jury 
constitutes prejudicial or reversible error, 
in view of the trial court’s finding that 
there was no genuine issue as to a ma- 
terial fact based on the evidence adduced 
by the parties (none of which appellant 
has included in the record on appeal), 
and its ruling that, as a matter of law, the 
action was barred by the Statute of 
Limitations.” 

The latter portion of this statement, com- 
mencing with the words, “in view,” obviously 
is a non sequitur. It is, in my judgment, 
this non sequitur which Judge Lindley 
embraces and upon which his opinion is 
predicated. No decision is made as to 
whether plaintiff was entitled to a trial by 
jury upon all issues of fact raised by the 
pleadings, including those relevant to the 
plea of the statute of limitations. It is not 
claimed that disputed issues of fact relevant 
to such plea were not raised by the plead- 
ings, and it should be kept in mind that 
issues of fact are made by pleadings and 
not by testimony, whether it be oral or 
documentary. 


If plaintiff was entitled to a jury trial 
as a result of his demand for such upon 
the factual issues made by the pleadings as 
they pertained to the statute of limitations, 
then it is immaterial what the district court 
heard or decided. In other words, it is 
immaterial whether his decision that no 
material issue of fact was involved, made 
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upon the testimony which he heard, was 
correct or erroneous. The point is that the 
court had no right to hear and decide, pro- 
viding, of course, that plaintiff was entitled 
to a jury trial. The fact that the record of 
the proceedings before the court is not here 
is of no consequence. On the issue pre- 
sented, that record would be of no value. 
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To my mind, the question as to whether 
plaintiff was entitled to a jury trial on the 
issues under discussion poses an important 
and perhaps difficult problem. In view of 
the fact, however, that the case is to be 
disposed of by the majority upon another 
basis, no purpose could be served by an at- 
tempt on my part to decide the issue. 


[] 68,256] Joseph L. Lee, Inc. v. Margon Corporation. 


In the United States District Court for the Southern District of New York. Civ. 
103-15. Filed January 5, 1956. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Pretrial Procedures—Production of Documents 
Under Subpoenas Duces Tecum—Showing of Good Cause.—In an action seeking treble 
damages and charging a competitive manufacturer of dolls’ eyes with violations of the 
antitrust laws, defendant’s motion to quash plaintiff's subpoena duces tecum as being 
unreasonable and oppressive was granted on the ground that plaintiff has no right to 
invade defendant’s trade secrets and inspect and copy documents without an independent 
order under Rule 34 of the Federal Rules of Civil Procedure establishing good cause 
for the production of such documents. Plaintiff's assertions in its answering papers 
tending to establish good cause for the production of the documents and its right to 


inspect them were not pertinent. 


See Private Enforcement and Procedure, Vol. 2, { 9013.975. 
For the plaintiff: Bruce A. Hecker (Augenblick, Emmet, Frost, Evarts & Hecker), 


New York, N. Y. 


For the defendant: Jay H. Topkis (Paul, Weiss, Rifkind, Wharton & Garrison), 


New York, N. Y- 


Memorandum 


[Federal Rules of Civil Procedure— 
Deposition] 


SuGARMAN, District Judge [Jn full text]: 
F. R. Civ. P. 26(b) permits a litigant to 
ascertain upon a deposition “the existence, 
description, nature, custody, condition and 
location of any books, documents, or other 
tangible things”. 


F, R. Civ. P. 45(d)(1) permits the party 
noticing a deposition to obtain from the 
clerk (without order of court since its 
amendment effective March 19, 1948) a 
subpoena “to produce designated books, 
papers, documents, or tangible things which 
constitute or contain evidence relating to 
any of the matters within the scope of the 
examination permitted by Rule 26(b)”. 


F. R. Civ. P. 45(b) permits a motion to 
quash or modify a subpoena “if it is un- 
reasonable and oppressive”. 


1 68,256 


[Subpoena Duces Tecum—Showing of 
Good Cause] 


There is a growing tendency to combine 
Rules 26(b) and 45(d) as a substitute for 
the discovery and production of documents 
and things for inspection, copying or photo- 
graphing “upon motion of any party show- 
ing good cause therefor”, allowed by F. R. 
Civ. P. 34. No such purpose was ever 
intended by the elimination of the original 
necessity for a court order (pursuant to 
Rule 45(d)(1) before the amendment above 
mentioned) permitting the use of a sub- 
poena duces tecum. 


The distinction is important because in the 
case of a subpoena the one upon whom it is 
served may seek relief for unreasonableness 
or oppressiveness whereas in the case of a 
discovery and inspection the one seeking it 
must establish good cause therefor. 


Even in the case of a subpoena duces tecum, 
where the one upon whom it is served 
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does not attack it for unreasonableness or 
oppressiveness but complies and produces 
the identified document at a deposition, that 
still does not give the examiner the right 
to inspect or copy it without an independent 
order under Rule 34 upon a showing of 
good cause. 


As a practical matter, in most instances, 
the one producing the document at a deposi- 
tion pursuant to a subpoena duces tecum, 
permits its inspection. 


However where, as here, a timely motion 
is made to quash the subpoena, the sole 
touchstone is its unreasonableness and 
oppressiveness. Plaintiff's assertions in its 
answering papers tending to establish good 
cause for the production of the documents 
and its right to inspect them are inapposite 
on this motion to quash its subpoena. 


[Treble Damage Action| 


In this action a manufacturer of dolls’ eyes 
sues his only competitor for treble damages 
alleging violation of the Sherman, Clayton 
and Robinson-Patman Acts. 


Upon plaintiff’s notice to take defendant’s 
deposition, a subpoena duces tecum was 
served by plaintiff upon defendant calling 
for the production by defendant at the 
deposition of virtually every paper and 
record in defendant’s files for a period of 
over four years, two of which actually ante- 
date plaintiff corporation’s formation. 


Cited 1956 Trade Cases 
Sherwin-Williams Co. v. J. P. Paint Co., Inc. 
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[Subpoena Duces Tecum Unreasonable 
and Oppressive | 


In the light of the limitation upon a 
deposition to the “existence, description, 
nature, custody and condition” of docu- 
ments, imposed by Rule 26(b) and the de- 
fendant’s vigorous assertion that it will 
put plaintiff to its proof of good cause 
before it will accede to an invasion of its 
privacy by its only competitor, the subpoena 
is clearly unreasonable and oppressive. 


If, in the course of the deposition, it be- 
comes necessary for a deponent to refer to 
defendant’s records in order to properly an- 
swer questions, those matters may be re- 
served for later interrogation after such 
reference to the defendant’s records has 
been made by deponent. After the deposi- 
tion is concluded and the “existence, de- 
scription, nature, custody, condition and 
location of any [of defendant’s] books [and] 
documents” has been established, plaintiff 
may, upon a showing of “good cause there- 
for” seek their inspection, etc. Thus there 
will then be squarely presented to the court 
the extent to which, under all the circum- 
stances presented, it will permit plaintiff to 
invade defendant’s trade secrets and inspect 
and copy specific documents established 
upon the deposition to exist. 


[Motion To Quash Subpoena Granted] 


Defendant’s motion to quash plaintiff’s 
subpoena duces tecum is granted and it is 
so ordered. 


[1 68,257] Sherwin-Williams Co. v. J. P. Paint Co., Inc. 
In the New York Supreme Court, Nassau County. 135 N. Y. L. J., No. 17, page 13. 


Dated January 25, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Consent Decree—Contempt.— 
A paint dealer was fined fifty dollars for willful violation of a fair trade consent decree 
which prohibited the dealer from advertising or selling the manufacturer’s paints at 
prices less than those established under fair trade contracts. The dealer’s contention 
that the manufacturer approved the practice of giving discounts to painters and mainte- 
nance men, and that it was impossible to require identification of painters and mainte- 
nance men among their customers was held as insufficient to excuse the violation since 
the dealer assumed the duty and burden of limiting discounts to properly qualified persons 


by selling plaintiff's paints. 
See Fair Trade, Vol. 1, {| 3380.34. 


[Contempt Proceeding] 


Hocan, Justice [Jn full text]: Plaintiff 
brought an action against this defendant to 


enforce its fair trade prices. It was ter- 
minated on August 31, 1955, by the entry 
of a consent decree in this court, under 
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which the defendant and its officers, agents 
and employees were: “* * * permanently 
enjoined and restrained from advertising, 
offering for sale or selling, in the State 
of New York any of the products sold and 
distributed by the plaintiff under its dis- 
tinguishing trademarks, brands or names 
‘Super Kem-Tone’ and ‘Kem-Glo’ at a price 
or prices less than the price or prices here- 
tofore established by plaintiff through so- 
called fair trade contracts or agreements 
heretofore made by and between plaintiff 
and other retailers of said products pur- 
suant to the Fair Trade Law of the State 
of New York or at a price or prices less 
than such fair trade contract prices as may 
be established hereafter by the plaintiff 
for the sale of said ‘Super Kem-Tone’ and 
‘Kem-Glo’ products, provided, however, that 
such ‘Super Kem-Tone’ and ‘Kem-Glo’ prod- 
ucts may be resold by the defendant at prices 
less than those established under said fair 
trade contracts or agreements when the 
said ‘Super Kem-Tone’ or ‘Kem-Glo’ prod- 
ucts are damaged or deteriorated in quality 
and notice thereof is given to the public.” 
It now moves to punish the defendant for 
contempt for violating the terms of this 
decree in that it thereafter sold both prod- 
ucts at less than the prices fixed by plaintiff 
and plaintiff calls the attention of the court 
to the fact that in 1948 a prior consent 
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decree was entered against this same de- 
fendant, that it also violated the terms 
of that decree, and that a motion to punish 
it for that violation was withdrawn upon 
its promise to desist from price-cutting. 
Defendant does not deny selling plaintiff's 
products at less than the fixed price. It 
says, however, that plaintiff approves the 
practice of giving discounts to painters and 
maintenance men, that it makes every 
reasonable effort to determine who, among 
their customers, actually are such painters 
or maintenance men or their agents, but 
that it is virtually impossible to require 
identification of them. If defendant sells. 
plaintiff’s products it assumes the duty and 
burden of limiting discounts to properly 
qualified persons. The court is satisfied 
from the undisputed facts contained in 
plaintiff’s affidavits that no serious effort 
is being made to do so. If it is unwilling to 
undertake this responsibility it should dis- 
continue the sale of plaintiff’s paints. The 
court finds the defendant guilty of a 
contempt of court in that it has willfully 
violated the terms of the consent decree 
entered on August 31, 1955, and that such 
contempt was calculated to and did. preju- 
dice the rights of the plaintiff. For such 
contempt it is fined the sum of $50, which 
shall be paid within ten days after service 
upon it of the order to be entered herein. 


[] 68,258] General Electric Co. v. Trubitz. 


In the New York Supreme Court, New York County, Special Term, Part I. 
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N.Y. L. J., No. 9, page 7. Dated January 13, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Consent Judgment—Contempt.— 
Defendant dealers were fined one hundred dollars for two sales in violation of a consent 
judgment enjoining them from selling plaintiff's products at less than fair trade price. 
The contention that the plaintiff had refused to take back the merchandise held by de- 
fendants, with the result that they had to sell it at a fixed price while others were selling 
the same at a discount, and the contention that the plaintiff lured them into making sales 


below the fixed price were held insufficient to excuse the violations. 


See Fair Trade, Vol. 1, § 3380.34. 


[Violation of Consent Judgment | 
Markowitz, Justice [In full text]: Motion 
to vacate an ex parte order, dated October 
25, 1955, which provides for defendants to 
pay a fine and counsel fee is denied. De- 
fendants concede that they made two sales 
in violation of the injunction order. The 
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excuse offered is not substantiated in any 
way, but is based on conjecture. No fraud 
or unconscionable conduct by _plaintiff’s 
representatives has been shown, nor is there 
any valid ground for defendants’ failure 
to comply with the injunction or the terms 
of the contempt motion. 
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Motion to punish defendants for violation 
of a consent judgment entered in this ac- 
tion enjoining defendants from selling plain- 
tifPs products at less than fair trade price. 
The defendants do not dispute that since 
the entry of the aforementioned judgment 
two sales were made by them below the 
fixed prices. Defendants merely assert that 
they consented to the judgment with the 
understanding that plaintiff would not send 
out investigators to entice, bargain, cajole 
or lure defendants into making sales below 
the prices set by plaintiff. In addition, de- 


[] 68,259] 
as Wilkens and Brown v. Sam B. Angert. 


Cited 1956 Trade Cases 
Metals Disintegrating Co., Inc. v. Reynolds Metals Co. 
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fendants assert that plaintiff since has re- 
fused to take back the merchandise held by 
defendants, with the result that defendants 
must sell it at the fixed price while others 
are selling the same at a discount. Neither 
of the grounds advanced are sufficient to 
excuse the violations or to defeat this mo- 
tion. Accordingly, the motion is granted 
and defendants are fined $50 for each vio- 
lation, making a total fine of $100. In so 


far as plaintiff seeks an allowance for 
counsel fee and expenses, the motion is 
denied. Settle order. 


Paul P. Pimsler, William Brown and Irving R. Savat, copartners, trading 


In the New York Supreme Court, Appellate Division, Second Judicial Department. 


Dated January 16, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Supplemental Complaint—Allega- 
tions and Proof.—In an action to restrain a retail pharmacy from selling commodities 


of specified manufacturers below prices stipulated in 


contracts, an order granting 


respondents leave to serve a supplemental complaint was affirmed. 


See Fair Trade, Vol. 1, § 3354.34. 


For the appellant: Milton M. Eisenberg, Brooklyn, N. Y. 


For the respondents: 


Emil Greenberg and Bernard Weitzman, Brooklyn, N. Y. 


For prior opinions of the New York Supreme Court, Kings County, see 1955 Trade 


Cases, J 68,115, 68,049. 


CALLAHAN, Justice [Jn full text]: In an 
action to restrain appellant from selling com- 
modities of specified manufacturers below 
prices stipulated in contracts alleged to have 
been entered into pursuant to section 369-a 
of the General Business Law, and for dam- 
ages, order granting respondents’ motion 
for leave to serve a supplemental complaint, 
affirmed, without costs. 


In the absence of a direction to the con- 
trary in the order appealed from, the sup- 
plemental complaint may be considered as 
in addition to the original complaint. (Cas- 
assa uv, Savarese, 149 App. Div. 243.) 

Notan, P. J., WENzEL, BELDock, MurPHy 
and KLEINFELD, JJ., concur. 


[7 68,260] Metals Disintegrating Company, Inc. v. Reynolds Metals Company. 
In the United States Court of Appeals for the Third Circuit. No. 11,631. Argued 


November 3, 1955. Filed January 13, 1956. 


Appeal from the United States District Court for the District of Delaware. 


Sherman Antitrust Act 


Sherman Act Violations as Defense—Patent Infringement Suit—Enforceability of 
Patents After Discontinuance of Illegal Practices——A patentee who has abused the privi- 
lege conferred by the grant of a patent cannot enforce it against an infringer until the 
patentee has terminated the improper use and dissipated the consequences of such 
misuse. In the instant action, a patentee misused its patents by entering into illegal price 
fixing agreements with the defendant and another licensee in 1939. In 1946, the patentee 
‘no longer sought to enforce the price fixing arrangement, and, in 1948, the contract was 
declared null and void by a court. The court held that the patentee did not seek to 
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Metals Disintegrating Co., Inc. v. Reynolds Metals Co. 
enforce the bargain after 1946 and was not guilty of any misuse with respect to defendant 
thereafter. Consequently, damages for any infringement practices might be properly 
computed from 1947 when plaintiff formally agreed with its only other licensee to 
abrogate in its entirety a similar agreement, thereby terminating all illegal use of its patents. 


See Private Enforcement and Procedure, Vol. 2, J 9043.05. 

For the appellant: Elmer M. Cunningham, Richmond, Va. 

For the appellee: W. D. Keith, New York, N. Y. 

For a prior opinion of the U. S. District Court, District of Delaware, see 1952-1953 


Trade Cases {| 67,416. 


Before Goopricu, STALEY and Hastie, Circuit Judges, 


Opinion of the Court 
[Patent Misuse—Date of Purge] 


Hastie, Circuit Judge [In full text except 
for omissions indicated by asterisks]: This 
is an action for infringement of two patents, 
No. 2,002,891 and No. 2,144,953, both used: 
in the manufacture of aluminum paints. The 
District Court held both valid and found 
infringement of each from the date plaintiff 
purged itself of their prior misuse. D. Del. 
1955, 130 F. Supp. 227. Appellant, con- 
tending that both patents are invalid for lack 
of invention, does not contest the claim 
of infringement if they are valid, but argues 
that, in any event, the District Court erred 
in fixing the date when purge was effected. 

* * * [The omitted portion of the opin- 
ion upholds the District Court’s conclusion 
that Hall ’891 constituted invention, but 
disagrees with its presumption that Patent 
No. 2,144,953 was valid.] 


Appellant’s final contention is that the 
District Court erred in fixing the date when 
plaintiff's misuse of Hall ’891 ended. Of 
course, a patentee who has abused the 
privilege conferred by the grant of a patent 
cannot enforce it against an infringer until 
it has terminated the improper use and 
dissipated the consequences thereof. Mer- 
coid Corp. v. Mid-Continent Investment Co., 
1943 [1944-1945 Trape Cases {57,201], 320 
U. S. 661. In this case plaintiff misused its 
patents by entering into an illegal price 
fixing contract with defendant and a third 
party on November 29, 1939. About No- 
vember 1, 1946 defendant notified plaintiff 
that it considered the arrangement illegal. 
Plaintiff thereupon sought to get defend- 
ant’s agreement to remove the illegal clauses. 
When defendant refused, plaintiff took no 
further action under nor made any demand 
based upon the agreement and defendant 
ceased all performance thereunder. 
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On April 2, 1947 plaintiff formally agreed 
with its only other licensee to abrogate in 
its entirety a similar agreement. On Oc- 
tober 14, 1948 the District Court declared 
the agreement between plaintiff and defend- 
ant null and void as against public policy. 
The court below found as a fact that misuse 
as regards defendant ceased about Novem- 
ber, 1946 and all misuse terminated by 
April 2, 1947. Defendant argues that in 
law its contract with plaintiff was a misuse 
which continued to the date it was declared 
illegal by the District Court although 
the agreement was never enforced after 
November, 1946. The short answer to 
defendant’s contention is that in legal con- 
templation its contract with plaintiff, being 
contrary to public policy, was never valid. 
Licenerski v. United States, 3 Cir. 1950, 180 
F. 2d 862, cert. denied, 339 U. S. 987. The 
significant question is factual. When did all 
performance under this agreement cease? 
Since plaintiff did not seek to enforce the 
bargain after November, 1946 it was not 
guilty of any misuse with respect to 
defendant thereafter. This conclusion is re- 
enforced by the fact that plaintiff unsuc- 
cessfully sought defendant’s agreement to 
formal elimination of the illegal provisions. 
Thus, but for defendant’s intransigence, 
there would not even be colorable basis for 
its present contention. 


We accordingly agree that purge as re- 
gards defendant was complete in November, 
1946 and all illegal use terminated by April 
2, 1947. Therefore, damages may properly 
be computed from the latter date. 


The judgment of the District Court will 
be affirmed in so far as it relates to Patent 
No. 2,002,891 and reversed in so far as it 
relates to Patent No. 2,144,953. In these 
circumstances each party will be required 
to bear its own costs on this appeal. 
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[| 68,261] Howes Leather Company, Inc., and Montgomery Ward & Company, Inc. 
v. Honorable Walter J. LaBuy. 


Howes Leather Company, Inc. v. Honorable Walter J. LaBuy. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1955. Nos. 11472 and 11473. Dated October 13, 1955. 


On petitions for writs of mandamus. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Review of Order Referring Cases to Master.—The order of a district court judge re- 
ferring two private antitrust suits to a master for trial on the grounds that such referral 
was justified because of the elements of accounting involved, the congestion of the court 
calendar, and the complexity of the issues, and because a speedy trial and disposition 
of the causes would be facilitated, was ordered vacated. Under Rule 53(b) of the Federal 
Rules of Civil Procedure, reference to a master in a bench trial was to be made only 
upon a showing that some exceptional condition required it, save in matters of accounting. 
Since the “account” provision of the Rule related to the subject matter of the case— 
not to the nature of evidence which might be introduced—it was inapplicable in the instant 
cases because unless liability were found there might never be any accounting. Prospective 
accounting issues may not be relied upon to provide the exceptional circumstances re- 
quired by the Rule as a condition precedent to reference to a master. Nor do a congested 
calendar or complex issues in themselves justify the use of a master. 


Since the court of appeals has jurisdiction to entertain petitions for extraordinary 
writs directed toward review of interlocutory orders of the district courts wherever 
exceptional circumstances exist which justify use of the procedure, the contention of the 
respondent that the court of appeals lacked jurisdiction to entertain the petitions because 
the orders complained of were interlocutory in character, rather than final, was rejected. 
The fact that the issue as to the propriety of the interlocutory order might eventually 
reach the court of appeals by way of appeal after final judgment on the merits did not 
bar the court from entertaining, prior to that time, a petition for an extraordinary writ, 
although the Court of Appeals for the First Circuit held to the contrary in the case of 
In Re Narragansett Pier Amusement Corporation, 1955 TrapdE Cases § 68,079, 224 F. 2d 231. 


See Private Enforcement and Procedure, Vol. 2, J 9015.12. 


For petitioners: Jack I. Levy, John F. McClure, Charles J. Barnhill, and David L. 
Dickson, Chicago, Illinois. 


For respondent: James A. Sprowl and Edward H. Hatton, Chicago, Illinois. 
Before Durry, Chief Judge, Major and Linpiey, Circuit Judges. 


[Interlocutory Orders Sought To Be Vacated] 


_ Linpiey, Circuit Judge [Jn full text]: 
These causes are before us on separate 
petitions seeking writs of mandamus direct- 


acter. The argument is that the extraor- 
dinary procedures permissible under the 
All Writs Act, 28 U. S. C. A. § 1651, may 
not be employed as a device for review of 


ing the Honorable Walter J. LaBuy, Judge 
of the United States District Court, to va- 
cate orders entered February 24, 1955, 
referring two related civil cases then pend- 
ing before him to a master for trial. 


[Jurisdiction of Court of Appeals] 


At the outset, we are met with the con- 
tention that we have no jurisdiction to 
entertain these petitions, inasmuch as the 
pertinent orders are interlocutory in char- 
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such orders in advance of final decision. 


We see no reason to depart from our 
recent holding in Chicago, R. I. & P. R. Co. 
uv. Igoe, 212 F, 2d 378, that we have the power, 
in extraordinary cases, to entertain a peti- 
tion for a writ directing a district judge to 
vacate an unauthorized interlocutory order 
in advance of final decision. There we relied 
on a series of decisions by the courts of 
other circuits of which Paramount Pictures 
v. Rodney [1950-1951 Trape Cases { 62,736], 
186 F. 2d 111, cert. den. 340 U. S. 953 (CA- 
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3), Ford Motor Co. v. Ryan, 182 F. 2d 329, 
cert. den. 340 U. S. 851 (CA-2), and Wiren 
v. Laws, 194 F. 2d 873 (CA-DC), are repre- 
sentative. All of these cases involved the 
question of whether mandamus would lie to 
review an order entered on a motion under 
28 U.S. G. Ay § 1404) = to transfer sa 
pending case to another district for trial. 
To this array of authorities we now add 
In re Josephson, 218 F,. 2d 174 (CA-1). 

Our attention is directed to In re Narragan- 
sett Pier Amusement Corp. [1955 TRADE 
CAsEs § 68,079], 224 F. 2d 231 (CA-1), and 
we are urged to reconsider the jurisdictional 
question in the light of that opinion. In 
Narragansett, which is the most recent of a 
series of decisions by the Court of Appeals 
for the First Circuit dealing with man- 
damus, the court denied leave to file a 
petition for a writ to compel a district judge 
to vacate an order referring eight related 
antitrust cases to a master for trial. The 
basis for the court’s decision was its finding 
that “no exceptional circumstances” existed 
to justify invocation of mandamus juris- 
diction. 


[First Circuit Decisions Analyzed] 


As we analyze the decisions which that 
court has made in this series of cases, we 
do not believe its position is basically in- 
compatible with our decision in the Rock 
Island case. The First Circuit recognizes 
that it has jurisdiction to entertain petitions 
for extraordinary writs directed toward re- 
view of interlocutory orders of the district 
courts, wherever exceptional circumstances 
exist which justify use of the procedure. 
Such is the tenor of the language employed 
by that court in: In re Narragansett Pier 
Amusement Corp. [1955 Trane Cases 
J 68,079], 224 F. 2d 231 (CA-1); In re Syl- 
vania Electric Products, Inc., 220 F. 2d 423 
(CA-1) ; In re Previn, 204 F. 2d 417 (CA-1) ; 
In re Chappell & Co., Inc., 201 F. 2d 343 
(CA-1). And in In re Josephson, 218 F. 2d 
174 (CA-1) the court did entertain a peti- 
tion for the writ. There the petitioner was 
plaintiff in a civil action brought in Massa- 
chusetts against a New Mexico corporation 
having its principal place of business in 
Massachusetts and the corporation’s di- 
rectors, all of whom were residents of that 
State. After process had been served, the 
court granted defendants’ motion under 
28 U.S. C. A., §1404(a) and ordered the 
cause transferred to New Mexico for trial. 
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Josephson was granted leave to file a peti- 
tion in the Court of Appeals for a writ of 
mandamus. In ruling on the petition, the 
court reviewed in some detail the history 
of the mandamus power in both the Su- 
preme Court and the Courts of Appeals 
and reiterated its belief that the power 
vested in the latter is extremely limited. 
The court, however, concluded that it was 
faced with exceptional circumstances suffi- 
cient to justify exercise of the power and 
proceeded to a consideration of the peti- 
tion on its merits. 


[Disagreement With First Circuit] 


Thus, on the naked question of power, 
there seems to be no disagreement between 
this court and that of the First Circuit. 
However, we differ with the able jurists of 
that circuit in evaluating the exceptional 
nature of the circumstances sufficient to en- 
dow the court with the power. Compare 
Chicago, R. I. & P. R. Co. v. Igoe, 220 F. 2d 
299 (CA-7), with In re Josephson, 218 F. 2d 
174, 181 (CA-1). To this extent and on this 
basis, we feel constrained to disagree with 
the decision in the Narragansett case. The 
basis for that decision is the view that if 
the issue as to the propriety of the inter- 
locutory order may eventually reach the 
appellate tribunal by appeal after final judg- 
ment on the merits, then jurisdiction is 
wanting to test its propriety by mandamus 
in advance of a trial and final decision. 
Under such a view, it is immaterial whether 
or not any effective or adequate relief from 
an unauthorized order is possible by way 
of appeal from the final judgment. 

This is a much more restricted position 
than that which we voiced in the Rock Is- 
land case, 220 F. 2d 299. Assuming the chal- 
lenged orders to be beyond the governing 
rule, respondent’s action in referring these 
cases to a master is, in effect, a refusal on 
his part, as a judge, to try the causes in due 
course, rather than referring them to a 
tribunal which is unauthorized by law. 
Unless we have power to decide the ques- 
tion of propriety of his action at this time, 
petitioners are faced with the necessity and 
great expense of protracted trials which 
conceivably may eventually lead nowhere 
but to a complete retrial of the causes be- 
fore a competent tribunal. While we recog- 
nize that there is a doubtful area surrounding 
the dividing line between the power of this 
court and its lack of power to issue ‘the 


© 1956, Commerce Clearing House, Inc. 


Number 42—89 
2-24-56 


writ, in view of the extraordinary nature 
of these causes, we think that any doubt 
must be resolved in favor of the existence 
of the power to issue the writ, if we find 
that the orders were beyond the court’s 
power under the pertinent rule. See Chicago, 
Kel G PLR. Co: uv; Igoe, 212 W2d378. 381 
(CA-7) ; Ford Motor Co. v. Ryan, 182 F. 2d 
329, 330 (CA-2). 

Upon the merits of the petitions, then, we 
are concerned only with the question of 
whether the contested orders are in con- 
formity with the provisions of Rule 53(b) 
of the Federal Rules of Civil Procedure, 28 
Wis: ConAy 

Petitioners in No. 11472 are defendants in 
a civil action instituted in the court below 
entitled “William Rohlfing, et al. v. Cat’s Paw 
Rubber Co., et al.,’ No. 50-C-229, Petitioner 
in No. 11473 is defendant in a similar action 
pending below entitled “Norman P. Shaffer, 
et al., v. United States Rubber Co., et al.,’ 
No. 50-C-884. Each cause is assigned to the 
calendar of Judge La Buy for trial. 


[Antitrust Violations Alleged] 


The averments of each petition are sub- 
stantially identical, and the following state- 
ment of fact, taken from the petition in No. 
11472, controls disposition of both petitions. 
The Rohlfing case, from which this action 
stems, was instituted by a complaint filed 
by 87 independent shoe repairmen against 
petitioners and others, praying equitable 
relief and damages by reason of defendants’ 
alleged violations of the antitrust laws. 


[Reference to Master] 


The cause came on for trial on February 
23, 1955. Judge La Buy suggested that it 
be referred to a master for trial and, on 
the following day, over the objections of 
petitioners, entered an order of reference. 
The essence of the order follows: “The 
Court, being confronted with an extremely 
congested calendar, and finding that excep- 
tional conditions exist for this reason, is of 
the opinion that this case can be more ade- 
quately and intelligently presented to the 
Court for ultimate disposition by reference 
to a master.” On April 29, all parties to 
the action moved to vacate the order. These 
motions were denied May 6, 1955. On May 
18 the parties appeared before the master, 
pursuant to notice, for trial of the cause. 
At this time all the parties presented objec- 
tions to the reference. On May 20, the 
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master ruled that the cause would proceed 
to trial before him; whereupon petitioners 
filed their petition in this court praying 
that a writ of mandamus issue to compel 
Judge La Buy to vacate the order and to 
direct trial of the cause to proceed before 
the court. 


The only material factual difference be- 
tween No. 11472 and No. 11473 is that the 
Shaffer case (No. 11473) had not been called 
for hearing before the master prior to the 
date when the petition for writ of mandamus 
was filed. Under the circumstances recited 
in these petitions, however, the same prin- 
ciples and considerations are determinative 
of the question of the propriety of the order 
of reference in each case. 


Rule 53(b) provides that: “A reference 
to a Master shall be the exception and not 
the rule. In actions to be tried by a jury, 
a reference shall be made only when the 
issues are complicated; in actions to be 
tried without a jury, save in matters of 
account, a reference shall be made only 
upon a showing that some exceptional con- 
dition requires it.” In support of his action, 
respondent outlines the complexity of these 
cases in which the court must determine 
the question of liability of each of the sev- 
eral defendants to each of the plaintiffs and 
the element of accounting which must enter 
into the final judgment. He asserts that 
consideration of these factors, together with 
the fact that he is faced with an extremely 
congested calendar, brings the cases within 
the “exceptional condition” proviso of the 
Rule, and that the orders for reference con- 
stitute, therefore, an exercise of a sound 
discretion which this court should not disturb. 


[Question at Issue] 


Our exact question, then, is whether the 
facts presented in justification of the orders 
of which complaint is made, as a matter 
of law, bring the orders of reference within 
the exceptional circumstances mentioned in 
the rule. In other words, has the district 
court failed to conform to the rule of civil 
procedure prescribed by the Supreme Court. 
This is a question of law dependent upon 
the pleaded facts. Mere error of law in a 
decision upon the issues presented to the 
court, of course, is not ground for manda- 
mus. But if the facts upon which the judge 
relied in entering the order are wholly 
insufficient to justify nonconformance with 
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the rule, then the action of the judge in 
entering the order, over the objection of all 
parties concerned, must be held so arbitrary 
and extraordinary as to justify issuance of 
the writ. 


Measured by these tests, we do not be- 
lieve respondents’ position tenable. Although 
evidence in the nature of accounts may have 
a substantial bearing on the issue of lia- 
bility, the element of accountancy, in the 
sense intended in the “account” provision 
of the Rule, which these cases contain can 
not arise until the issue of liability has been 
resolved. The rule refers to the subject 
matter of the controversy, not to the nature 
of the evidence which may be introduced 
in the course of a trial. It provides a 
blanket permit for reference of any account- 
ing, see Troyak v. Enos, 204 F. 2d 536, 544-5 
(CA-7), but, even as to matters of account, 
we agree with the belief expressed in Bar- 
rick v. Pratt, 32 F. 2d 732, 733-4 (CA-5), 
that a reference need not follow auto- 
matically in every case. The Rohlfing and 
Shaffer cases, in their present status, before 
trial has been had on the question of lia- 
bility, are not “matters of account.” Indeed, 
if the court finds that defendants are not 
liable, there will never be an accounting. 
The reference cannot be sustained under 
the “account” proviso, and the prospective 
accounting issues may not be relied on to 
prove exceptional circumstances. “This is 
not an accounting, but the case is excep- 
tional because an accounting may be neces- 
sary and because some of the evidence 
bearing on the issue of liability may be relevant 
also to the issue of accounting should that 
prospective issue arise’ is an argument 
which seeks to expand the positive permis- 
sive accounting proviso of the Rule to in- 
clude any and all issues which may bear 
even a remote relationship to a question of 
an accounting. That, essentially, is the 
argument made here which we find our- 
selves unable to accept. 


[Other Contentions of Respondent] 


The substance of the remaining conten- 
tions is that the issues presented are com- 
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plex; that the judge is confronted with a 
congested calendar; that reference to a 
master will facilitate a speedy trial and dis- 
position of the causes, and that it cannot 
be said that the judge abused the discretion 
vested in him by the Rule in entering the 
orders complained of. 


There is an element of discretion inherent 
in the last clause of the Rule, 7. e., the trial 
court must determine in each case whether 
“exceptional conditions” exist which will 
authorize a reference. When these orders 
are tested in the light of the interpretation 
placed on the Rule by the Supreme Court 
and the Courts of Appeals, we can only 
conclude that the orders complained of are 
beyond the permissive scope of the rule, and 
constitute an abuse of discretion. Dixie Cup 
Co. v. Paper Container Mfg. Co., 174 F. 2d 
834, 836, 837 (CA-7). 


[Prior Decisions Discussed] 


The reported decisions are in general 
agreement that a congested calendar and 
the existence of complex issues do not con- 
stitute exceptional conditions warranting 
references to a special master. In McCul- 
lough v. Cosgrave, 309 U. S. 634, a patent 
case was referred to a master for trial on 
the trial court’s recital that the judge to 
whom the case was assigned was ill and 
no other judge could be obtained, that the 
parties desired an early trial, that the cal- 
endar of the court was congested, and that 
the issues were complicated.* On an appli- 
cation for a writ of mandamus, the Supreme 
Court summarily directed the district judge 
to vacate the order of reference and di- 
rected that the case be set for trial before 
the District Court in due course, citing Rule 
53(b) and its prior opinion in Los Angeles 
Brush Corp. v. James, 272 U.S. 701. 


In the James case, the court made it plain 
that where the subject matter concerns en- 
forcement of the rules which the court has 
formulated, mandamus may be employed 
to compel the district court to conform to 
those rules. Concerning the reference to 
a master, there the court commented that 


1 When Rule 53(e) is considered in its en- 
tirety, the weight to be accorded the factor of 
complex issues as bearing on an order of refer- 
ence is determined by the distinction between 
‘‘jury’’ and ‘‘non-jury’’ cases. With respect to 
the former the Rule provides for a reference 
“‘only when the issues are complicated,’’ while 
in the latter a reference is proper only when 
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“exceptional conditions’ require it. Inasmuch 
as the framers of the Rule made complexity 
of the issues a ground for reference in the one 
instance, we think that they had reference to 
something more than complexity when the 
ground for reference in non-jury cases was 
defined as requiring the existence of “excep- 
tional conditions.’’ 
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there was no reason why one litigant “should 
be subjected to any greater expense than 
any other litigant, except as it may be 
involved in the inherent and inevitable 
difference between the presentation of the 
issues as to the merit and validity of a 
patent grant, and that which obtains in the 
litigation of an ordinary bill for relief in 
equity, or of an action at law upon a debt 
or for a tort.” Los Angeles Brush Corp. 
v. James, 272 U. S. 701, 707. 


Even though in James, it might be thought 
by some that the court indulged in dictum, 
it seems beyond argument to us, that, in 
McCullough, the Supreme Court, by its de- 
cision, finally made the law of the land in 
a case where the issues were clearly drawn. 
3 Fed. Rules Serv. 53b. 122, Case 1, pages 
496-7, reports that an examination of the 
petition, the return to the order to show 
cause, and briefs on file with the Clerk of 
the United States Supreme Court, discloses 
that, in McCullough, two actions by Kam- 
merer Corporation and Baash-Ross Tool 
Co. against McCullough and others, filed 
in 1935 and 1937 respectively, and an action 
by McCullough against Kammerer and 
Baash-Ross, filed in 1938, all seeking injunc- 
tion against infringement of patents, had 
been consolidated for trial, but continued 
several times because of inability to reach 
trial or by stipulation; that on January 15, 
1940, the district judge assigned the case 
to a master for trial, his order reading as 
follows: 


“These consolidated cases having been 
set to be tried before the Court on Janu- 
ary 2, 1940, and the Judge before whom 
the cause was to be tried having been 
unable to try the same because of his 
physical condition, and all parties having 
expressed the desire for an early trial, 
and the Court having given counsel an 
- opportunity to endeavor to secure another 
judge to conduct the trial; and it appear- 
ing that these cases have been pending a 
long time and are patent suits seeking an 
injunction and require a protracted trial 
of complicated issues; and the calendar 
of this Court being congested and no 
other judge being available to try the 
same within a reasonable time, the Court 
finds that an exceptional condition exists 
which requires and warrants a reference 
tovaaMiaster. © Fu” 


In the editorial comment on the case, in 
3 Fed. Rules Serv. p. 722, it was said: “A 
recent Supreme Court decision, although 
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summary in form, should serve as a warn- 
ing against too liberal use of the power of 
reference.” See also comment to the same 
effect in Encyclopedia of Federal Proce- 
dure, 2d Ed. § 3425, p. 52, and Barron & 
Holtzoff, Federal Practice and Procedure, 
Rules Ed., § 1163, p. 872-873. z 


It seems clear, therefore, by its decision 
in the McCullough case, the Supreme Court 
depended upon the doctrine it had announced 
in James. If it was improper for the district 
judge in McCullough to refer the two causes 
to a master, so it seems beyond question 
that the order of the district court in the 
present cases was likewise improper and 
beyond the court’s legal power under the 
rule forbidding references. 


In United States v. Kirkpatrick, 186 F. 2d 
393 (CA-3), an admiralty case was referred 
to a commissioner for trial to relieve a con- 
gested docket including a backlog of ad- 
miralty controversies, the order reciting the 
long pendency of the affected case, the 
desire of the parties for an early trial and 
a shortage of judges to facilitate an early 
disposition of the case. The Court of Ap- 
peals construed the language of Admiralty 
Rule 43 permitting a reference “where the 
court * * * deems it necessary for the 
purpose of justice’ and the “exceptional 
condition” provision of Rule 53(b) as being 
in pari materia, requiring the existence of 
exceptional circumstances to warrant a 
reference to a master. The court held that 
the factors recited above did not constitute 
exceptional circumstances and issued a writ 
of mandamus directing the lower court to 
vacate its order referring the case to a com- 
missioner, citing the McCullough case and 
Adventures in Good Eating v. Best Places to 
Eat, 131 F. 2d 809 (CA-7). 


In McClellan v. Carland, 217 U. S. 268, the 
court held that mandamus to require a trial 
court to proceed with and determine a 
pending suit might issue by a court of 
appeals in aid of its appellate jurisdiction. 
This was reiterated in Ex parte United 
States, 287 U.S. 241, at 246, where the court 
held that a trial judge had no power to 
refuse to issue a bench warrant, as it was 
not a matter of discretion, but a mandatory 
duty to issue the warrant. 

In Ex parte Skinner & Eddy Corp., 265 
U. S. 86, the Supreme Court issued a writ 
requiring the Court of Claims to set aside 
an order reinstating a cause which it had 
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distnissed. The court said, at page 95: “It 
only remains to inquire whether this is a 
proper case for the writ asked. Mandamus 
is an extraordinary remedial process which 
is awarded, not as a matter of right, but in 
the exercise of a sound judicial discretion. 
Although classed as a legal remedy, in 
issuing it a court must be largely controlled 
by equitable principles. Duncan Townsite 
Co. v. Lane, 245 U. S. 308, 312; Arant v. 
Lane, 249 U. S. 367, 371. It would be a 
useless waste of time and effort to enforce 
a trial in the Court of Claims if we were, 
upon appeal, to find that the petitioner was 
unjustly deprived of his substantial right 
to dismiss his petition, as we should have 
to do for the reasons stated.” 


McCullough, James and Kirkpatrick and the 
reasoning in the other cases cited are, we 
think, decisive of the issues before us. 
Except in matters of account, reference to 
a master is a tool which can be employed 
only sparingly and only in exceptional cases. 
Adventures in Good Eating v. Best Places to 
Eat, 131 F. 2d 809 (CA-7); Buckley v. Alt- 
heimer, 152 F. (2d) 502 (CA-7); In re 
Irving-Austin Bldg. Corp., 100 F. 2d 574 
(CA-7). In this day of crowded dockets 
and voluminous calendars, the position now 
advanced by respondent, if adopted, would 
make reference to a master the rule rather 
than the exception in every case of a com- 
plicated nature which is filed in the district 
court. 


The cases principally relied on in support 
of the orders are largely inapposite. Ex 
parte Peterson, 253 U. S. 300, and Graffis v. 
Woodward, 96 F. 2d 329 (CA-7), involved 
the reference of jury cases which involved 
complicated factual issues.” Tyroyak v. Enos, 
204 F. 2d 536 (CA-7), in which we approved 
an order referring the whole cause to a 
master for trial, was an action against a 
trustee for an accounting as to his handling 
of a trust estate. Furthermore, we indi- 
cated that exceptional circumstances were 
present, in that the trial judge to whom 
that case was assigned had retired and was 
sitting by assignment only until a successor 
could be appointed and that disposition of 
the cause required that hearings be held 
at various places throughout the United 
States. 
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In Roche v. Evaporated Milk Assn [1940- 
1943 Trape Cases 956,276], 319 U. S. 21, 
it was sought to mandamus the trial judge 
to set aside an order striking certain pleas 
in abatement because he deemed them insuf- 
ficient. The Supreme Court held that the 
action complained of was merely the exer- 
cise by the court of its jurisdictional powers 
in settling the issues in the case. It said 
at page 27: “In sustaining the Govern- 
ment’s demurrers to the pleas and its mo- 
tions to strike, the district court did not 
* * * refuse to act on the pleas. Instead, 
it held that they were insufficient in law to 
abate the criminal prosecution. In thus 
ruling on questions of law decisive of the 
issue presented by the pleas and replications 
the district court acted within its jurisdic- 
tion as a federal court to decide issues 
properly brought before it.” Obviously, the 
court was not confronted with a claim that 
the trial court had transcended a rule pro- 
mulgated by the Supreme Court. Just as 
obviously the trial court here was not 
“acting within its jurisdiction as a federal 


court to decide issues properly brought 
before it”, for here the court was not decid- 
ing issues presented but was, over the 


objection of both parties to the suit, refusing 
to be bound by the rule. 


In Bankers Life & Casualty Co. v. Holland 
[1953 Trape CAsEs { 67,626], 346 U. S. 379, 
the district court had severed an action for 
treble damages under an antitrust act as 
to one defendant, and transferred the cause 
as to him to the district where he lived. 
The opposing party sought mandamus to 
compel the judge to set aside the order. 
The Supreme Court held, that inasmuch as 
the district court had jurisdiction both of 
the subject matter of the suit and of the 
person, it became necessary and proper for 
it to rule upon the issue raised in the due 
course of the litigation. The Court, at page 
382, said: “The ruling on a question of 
law decisive of the issue presented by 
Cravey’s motion and the replication of the 
petitioner was made in the course of the 
exercise of the court’s jurisdiction to decide 
issues properly brought before it. Ex parte 
American Steel Barrel Co., 230 U. S. 35, 
45-46 (1913); Ex parte Roe, 234 U. S, 70, 
73 (1914).” 


* Although the opinion in In re Narragansett 
Pier Amusement Corp. [1955 TRADE CASES 
{| 68,079], 224 F. 2d 231, does not touch on the 
merits and therefore does not reach the ‘‘jury’’ 
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—‘‘non-jury’’ distinction, the order for refer- 
ence there complained of was entered in a jury 
case on the trial judge’s finding that the issues 
presented were complicated. 
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Helene Curtis Industries v. Sales Affiliates, 
105 F. Supp. 886, was an action for a 
declaratory judgment as to validity and 
infringement of a patent. The cause was 
referred to a master on the court’s finding 
that the litigation tended to disrupt irre- 
parably the business of the whole industry 
affected and that the case could not be 
reached for trial by the court for many 
months after the date of the application for 
a reference. In denying a petition for a 
writ of mandamus to compel the trial court 
to vacate the order for reference, the Court 
of Appeals for the Second Circuit sustained 
the lower court’s finding as to exceptional 
conditions. Helene Curtis Industries v. Sales 
Affiliates, 199 F. 2d 732. The opinion re- 
flects the latter court’s view that petitioner’s 
objection to the reference was not made in 
good faith. Thus, the court referred with 
approval to the find’ng by the District 
Court that defendant was guilty of “forum 
shopping with a vengeance,” in that it did all 
within its power to stay the declaratory 
judgment suit until a patent infringement 
suit subsequently filed by it in another 
federal district had been decided. The peti- 
tioner was in the unenviable position of 
resisting an early disposition of the con- 
troversy in New York, while arguing that 
the New York case should be stayed on 
the ground that a decision could be had 
sooner in Texas. 


In Neale v. McCormick, 19 F. 2d 320, cert. 
denied 275 U. S. 530 (CA-9), the court 
approved the wholesale reference of all 
patent cases to a master to alleviate the 
congestion of the court calendar. We think 
this case cannot be reconciled with either 
the James case or the McCullough case, and 
find ourselves unable to accept the postulate 
upon which the decision rests. We like- 
wise reject the wide declaration in In re 
Narragansett Pier Amusement Corp. [1955 
TRADE CasEs {J 68,079], 224 F. 2d 231 (CA-1), 
for the reasons stated in the discussion of 
the jurisdiction question. 


We are extremely reluctant to be com- 
pelled to entertain a petition for a writ of 
mandamus against a district judge. We are 
not unmindful of the possible unhealthy 
consequence of such a proceeding, which 
the Supreme Court has so clearly sum- 


Cited 1956 Trade Cases 
Howes Leather Co., Inc. v. LaBuy 


FR ASS 


marized. Ex parte Fahey, 332 U. S. 258, 
259-260; Bankers Life & Casualty Co. v. 
Holland, 346 U. S.-379 at 384-385. And we 
are not unaware of the congestion in the 
calendar of the judges of the court below, 
or unsympathetic with the problems which 
this court imposes upon them. It appears, 
however, that advantage might be taken 
of the pre-trial procedures at the court’s 
disposal to facilitate an expeditious disposi- 
tion of the cases and to ease somewhat the 
congestion problem.* Also, if need be, the 
possibility and advisability of asking that 
these cases be reassigned to a different 
judge for trial might well be explored. 


[Writ Issued] 


Although reluctant to make use of the 
drastic remedy of mandamus, we believe 
that these causes present circumstances 
which make an appeal from a final judgment 
a wholly inadequate remedy. In accord 
with the views expressed herein, we direct 
that the writ issue in each case directing 
respondent to vacate the order of reference 
and directing that a trial of each cause be 
had in due course before the District Court. 
McCullough v. Cosgrave, supra. 


[Dissenting Opinion] 


Major, Chief Judge, dissenting. I agree 
that this court has the jurisdiction and 
power to issue the writ. The question is 
whether in the exercise of a sound discre- 
tion this is an appropriate case for the 
utilization of that power. As was stated in 
Roche et al. v. Evaporated Milk Association 
et al. [1940-1943 TRADE CAsEs § 56,276], 319 
WR Se 216 25% 


“The common law writs, like equitable 
remedies, may be granted or withheld in 
the sound discretion of the court. Ex 
parte Peru, supra, p. 584, and cases cited; 
Whitney v. Dick, 202 U. S. 132, 136, 140. 
Hence the question presented on this 
record is not whether the court below 
had power to grant the writ but whether 
in the light of all the circumstances the 
case was an appropriate one for the 
exercise of that power. In determining 
what is appropriate we look to those prin- 
ciples which should guide judicial discre- 
tion in the use of an extraordinary remedy 
rather than to formal rules rigorously 
controlling judicial action.” 


3See Report adopted by Judicial Conference 
of the United States, April 21, 1951, 13 F. R. D. 
62. 
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Further the court stated (page 26): 


“The traditional use of the writ in aid 
of appellate jurisdiction both at common 
law and in the federal courts has been 
to confine an inferior court to a lawful 
exercise of its prescribed jurisdiction or 
to compel it to exercise its authority when 
it is its duty to do so. [Citing cases.]” 


The last statement was quoted with ap- 
proval in Bankers Life & Casualty Co. v. 
Holland et al. [1953 Trave Cases { 67,626], 
346 U. S. 379, 382, and the court pointed 
out that the respondent Judge had jurisdic- 
tion of the subject matter and the person 
and that it was necessary in the course of 
the litigation for him to make the ruling 
under attack. The court further stated: 


“Its decision against petitioner, even if 
erroneous—which we do not pass upon 
—involved no abuse of judicial power, 
Roche v. Evaporated Milk Assn., supra, 
and is reviewable upon appeal after final 
judgment. If we applied the reasoning 
advanced by the petitioner, then every 
interlocutory order which is wrong might 
be reviewed under the All Writs Act.” 


No criteria are supplied either by statute 
or rule for determining the “exceptional 
condition” referred to in Rule 53(b). There- 
fore, Judges might well disagree as to the 
circumstances which would justify a refer- 
ence. Respondent in the exercise of his 
judgment concluded that the circumstances 
were sufficient and ruled accordingly. A 
Judge with authority to make a correct 
ruling has the same authority to make an 
erroneous ruling. As was stated in the 
Roche case (page 27): 


“Its decision, even if erroneous—a ques- 
tion on which we do not pass—involved 
no abuse of judicial power, and any error 
which it may have committed is review- 
able by the circuit court of appeals upon 
appeal appropriately taken from a final 
judgment, and by this Court by writ of 
certiorari.” 


Stated another way in the same opinion 
(page 32): 
“In the present case the district court 
has acted within its jurisdiction and has 
rendered a decision which, even if erro- 
neous, involved no abuse of judicial power.” 
The majority opinion asserts that re- 
spondent in entering the order of reference 
abused his discretion. No reason is as- 
signed, however, for such holding other than 
that respondent made an erroneous ruling. But 
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that is not sufficient, as is shown by statements 
from Roche and Bankers Life, supra. In 
fact, respondent in entering the order under 
attack had at least as wide a discretion as 
this court has in deciding whether the writ 
should issue. In my opinion, there was no 
abuse of discretion by respondent, but the 
issuance of the writ will constitute an abuse 
of discretion by this court. The shoe is to 
be placed on the wrong foot. 


The majority opinion reasons that unless 
action is taken at this time “petitioners are 
faced with the necessity and great expense 
of protracted trials which conceivably may 
lead nowhere but to a complete retrial of 
the cause before a competent tribunal.” 
This sort of reasoning has been definitely 
repudiated. In the Roche case, the court 
in response to the same contention stated 
(page 30): 


“We may assume, as they allege, that 
that trial may be of several months’ dura- 
tion and may be correspondingly costly 
and inconvenient. But that inconvenience 
is one which we must take it Congress 
contemplated in providing that only final 
judgments should be reviewable. Where 
the appeal statutes establish the condi- 
tions of appellate review, an appellate 
court cannot rightly exercise its discretion 
to issue a writ whose only effect would 
be to avoid those conditions and thwart 
the Congressional policy against piece- 
meal appeals in criminal cases.” 
See same case, page 31, and also the Bankers 
Life case, page 379. Respondent’s action 
at most constitutes no more than an erro- 
neous ruling entered in the course of the 
proceeding and will be subject to review 
upon appeal from a final judgment. 


The majority places great reliance upon 
McCullough et al. v. Cosgrave, 309 U. S. 634, 
and United States et al. v. Kirkpatrick et al., 
186 F. 2d 393. The opinion states that these 
two cases are “decisive of the issues before 
us.” In my view, that is an erroneous con- 
ception of those cases. As stated, the 
Supreme Court in McCullough summarily di- 
rected a District Judge to vacate an order 
of reference. Apparently there has been 
considerable loose talk as to the reason for 
the court’s action, which I suspect that 
court will, sooner or later, be called upon 
to repudiate. It is not difficult, however, 
to ascertain why the Supreme Court di- 
rected the issuance of the writ in that case. 
While it stated no reason, it cited only Los 
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Angeles Brush Manufacturing Co. v. James, 
272 U. S. 701. In the James case, as in the 
instant case, it was sought by mandamus 
to compel a District Judge to vacate an 
order referring a patent case to a Master. 
On page 703 of the opinion, the order of the 
District Judge is set forth, which contains 
the reasons for making the reference, con- 
sisting in the main of a congested court 
calendar. While the reference in that case 
was under Equity Rule 59, it is pertinent to 
note that the requirement under that rule 
was substantially the same as under present 
Rule 53(b), that is, that it should be made 
“only upon a showing that some exceptional 
condition requires it.” The Supreme Court 
denied issuance of the writ but engaged in 
considerable discussion relative to manda- 
mus, evidently for the enlightenment of 
District Judges (see page 708). In that 
discussion the court stated (page 707): 


“Were it [the Supreme Court] to find that 
the rules have been practically nullified by a 
district judge, or by a concert of action 
on the part of several district judges, it 
would not hesitate to restrain them.” 


Evidently that is the statement in the James 
case which the court relied upon in the 
McCullough case. Certainly the court in the 
latter case did not cite the former as au- 
thority for the proposition that a District 
Judge was subject to mandamus for order- 
ing a reference because of a congested 
docket because the court in the James case 
refused to issue a writ where the reference 
was made for that reason. If there be any 
doubt, however, why the writ was directed 
to issue in McCullough, it is dispelled in 
Roche, wherein the court stated (page 31): 


“Hence there are in this case no special 
circumstances which would justify the 
issuance of the writ, such as the persist- 
ent disregard of the Rules of Civil Proce- 
dure prescribed by this Court, found in 
McCullough v. Cosgrave, 309 U. S. 634 
(see Los Angeles Brush Co. v. James, 272 
TWesSé AV ANC 53) Fae 


The Kirkpatrick case falls in the same 
category. There it appears that a confer- 
ence of District Judges was called by the 
Chief Judge to formulate a plan to relieve 
a congested docket of admiralty cases. A 
plan was agreed upon among the Judges by 
which such cases were to be referred to 
Commissioners. In fact, the court (page 
- 397) referred to the plan as “a wholesale 
reference of admiralty cases.” It is true 
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in Kirkpatrick the court (page 399), referring 
to the McCullough case, stated that a con- 
gested court docket was not regarded in 
that case “as sufficient to empower the dis- 
trict court to make a reference in that case.” 
I think that is a gratuitous statement. At 
any rate, no word has been spoken by the 
Supreme Court, directly or indirectly, that 
a writ of mandamus should issue to restrain 
a District Judge from referring a case to 
a Master because of a congested docket. 
On the other hand, the Supreme Court in 
James denied the writ where reference was 
made for that reason and has clearly indi- 
cated that the writ issued in McCullough 
because of a practice or custom to refer 
all cases of a certain class to a Master. 


Reference as was done in McCullough and 
Kirkpatrick, in accordance with or by reason 
of a plan, practice or custom, constitutes 
an abdication of the judicial function. It 
is the very antithesis of the exercise of ju- 
dicial discretion. A reference under such 
circumstances bears no resemblance to that 
with which we are now concerned. Re- 
spondent’s reply to the rule to show cause 
sets forth the circumstances which he took 
into consideration. He decided, as he had 
the authority to do, that the showing was 
sufficient. We need not now be concerned 
with whether that decision was correct or 
erroneous. In any event, there was no 
abuse of judicial power which should move 
this court in the exercise of its sound dis- 
cretion to issue this extraordinary writ. 


No good purpose could be served in com- 
menting upon numerous other cases re- 
ferred to in the majority opinion, other 
than the recent opinion of this court in 
Chicago, Rock Island and Pacific Railroad 
Company v. Igoe, 220 F. 2d 299. That case 
rather than supporting the opinion illustrates 
its fallacy. There, the District Judge de- 
nied a motion for transfer under 28 U. S. 
C. A. 1404(a). This court, in directing the 
issuance of the writ, stated (page 304): 


“To warrant action by us, there must be 
something more than an erroneous deci- 
sion. Our problem is, was the refusal by 
the District Judge to order the transfer, 
an abuse of discretion?” 


In the instant situation the most than can 
be said of respondent’s action is that he 


made an erroneous decision. In the Igoe 
case we held that there had been an abuse 
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of discretion on the basis that the statute 
providing for the transfer of cases set forth 
the criteria to be employed in ruling upon 
such a motion. Such being the case, this 
court concluded that there had been an 
abuse of discretion because respondent had 
failed to follow the criteria which Congress 
had prescribed. In the instant case, however, 
as pointed out, the rule under consideration 
provides no criteria as to what constitutes 
the “exceptional condition,” and respond- 
ent’s judgment on that score is, if chal- 
lenged, subject to review on appeal from 
a final judgment. 


Finally, the majority appears to place 
reliance upon the fact that the order of 
reference was made over objection of both 
parties to the suit. Any logic in this rea- 
soning is not discernible to me. The court’s 
jurisdiction, with its right to exercise its 
discretion in making the reference, was 
precisely the same whether it was made 
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with the consent of the parties, over their 
objection or on the court’s own volition. 


The action of the majority will, in my 
judgment, seriously impede the disposition 
of business in the District Courts of this 
Circuit, particularly in Chicago, where be- 
cause of the heavy case load a Master is 
an indispensable arm of the court. No 
District Judge can now feel safe in making 
such a reference, with knowledge that this 
court is likely to substitute its judgment for 
his. If reference is to be outlawed, it should 
be by legislation or Supreme Court rule 
rather than by decision of this court. It is 
easy to speculate on other means of reliev- 
ing congested court calendars, such as the 
procurement of additional Judges. Such 
potential relief, however, which may never 
materialize, is of little aid. District Judges 
are faced with realities which speculative 
theories do not dispel. 


I would deny the issuance of the writ. 


[J 68,262] United States v. Cigarette Merchandisers Association, Inc., et al. 
In the United States District Court for the Southern District of New York. Cr. 


144-105. Filed January 28, 1956. 


Case No. 1192 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Sentences.—On motions for reduction of sentences made by defendant corporations to a 
criminal antitrust action which had pleaded nolo contendere, the total fine against each 
corporation was reduced from $15,000 to $10,000, so that the fines would not be unduly 
burdensome. Motions to vacate suspended jail sentences were denied. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.700. 
For the plaintiff: Richard O’Donnell, New York, N. Y. 
For the defendant: Mervin C. Pollak, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases { 68,188, 68,198. 


[Motion for Reduction of Fines| 


Epwarpd WEINFELD, District Judge [In full 
text]: Following the defendants’ plea of 
nolo contendere the Court requested Govern- 
ment and defense counsel to submit all 
relevant data as to the defendants deemed 
pertinent on the problem of sentence. The 
data submitted was carefully studied and 
relied upon, in part, in the imposition of 


sentences upon the defendants, corporate 
and individual. 


On these motions for reduction of sen- 
tence, made pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure, it is 
claimed that inaccurate or incomplete in- 
formation as to the financial standing and 
activities of the corporate defendants was 
submitted. It is unnecessary to resolve the 
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controversy which has now arisen. I have 
reviewed the file and the additional informa- 
tion furnished by both sides. 


In the light of the facts now submitted 
as to the net income, financial resources of, 
and the number of machines operated by 
the defendants United Tobacco Corporation 
and Herald Vending Corporation, it would 
appear that the fines of $15,000 each may 
be unduly burdensome; accordingly the im- 
position of the $5,000 fine on count 4 in 
each case is remitted or vacated so that the 
total fine will amount to $10,000. In all 
other respects the motions are denied. 


[Opinion on Motion To Vacate Sentences] 


Epwarp WEINFELD, District Judge [Jn full 
text]: These are unusual motions—to vacate 
sentences, the execution of which was sus- 
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pend the imposition of sentence, by omitting 
any period of confinement. 


The Court, in entering judgment upon the 
defendants’ plea, was empowered either to 
“suspend the imposition or the execution”’ 
of sentence." For reasons stated at the 
time of judgment, it decided upon the latter. 
In general, the practical difference in result 
is that in such case a ceiling is placed upon 
the term of imprisonment which might 
thereafter be imposed in the event proba- 
tion is revoked.” 


The reasons now respectively advanced 
for the requested relicf are unconvincing. If 
at any time, information as to the judgment 
entered upon the plea becomes material, it 
would appear that the defendant would be 
required to state either (1) that the im- 
position of sentence had been suspended, 
or (2) that sentence had been imposed and 


pended. The Court upon the defendants’ 
plea of nolo contendere imposed specific 
terms of three and six months upon the 
moving defendants and placed each upon 
probation for like period. Presumably, in 
seeking the vacatur of the suspended sen- 
tences, although they do not so state, they 
also ask alternatively that the Court sus- 


its execution suspended; and of course that 
he had been sentenced to a fine. 


Had the service of the term of imprison- 
ment been required, rather than suspended, 
the present motion as well as the comment 
upon the sentence would be understandable. 


The motion is denied. 


[] 68,263] United States v. Employing Plasterers Association of Chicago, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 52 C 1640. Dated January 31, 1956. 


Case No. 1141 in the Antitrust Division of the Department of Justice. 
Sherman Antitrust Act 


Conspiracy—lInterstate Commerce—Local Restraint and Monopoly—Allegations Not 
Supported by Evidence.—A Government antitrust complaint charging a plastering contractors’ 
association, a local plastering union, and a union official with conspiring to suppress 
competition among plastering contractors, to restrict and exclude persons from engaging 
in the plastering contracting business, and to monopolize the sale, distribution, and instal- 
lation of plastering in the Chicago area, thereby adversely affecting interstate commerce, 
was dismissed as to each defendant. The court found that there was no credible evidence 
of any conspiracy among the defendants, that they did not conspire to restrain compe- 
tition, to restrict or control the flow of any materials, or to restrict the available outlets 
in the Chicago area for any materials, and that the activities of the defendants had no 
adverse effect on the flow of materials into Illinois. The court concluded further that the 
activities of the union and its official were in honest pursuit of legitimate union objectives, 
that all contractors were treated alike, that the union did not cause any slow-down or 
harass or intimidate any employer or contractor, and that contractors were not penalized. 


See Combinations and Conspiracies, Vol. 1, § 2005.395, 2005.630, 2035.209; Department 
of Justice Enforcement and Procedure, Vol. 2, § 8221.830, 8225.570. 


118 U. S.C. § 3651. 
2 Roberts v. United States, 320 U. S. 264. 
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Clayton Antitrust Act 


Conspiracy—Immunity of Labor Union from Prosecution—A defendant labor union 
in an antitrust action for violation of the antitrust laws is not immune from a finding 
that it has conspired to interfere with interstate commerce contrary to law. However, 
such charge must be proved, not merely by a preponderance of the evidence, but by clear 
proof of the conspiracy, a restraint and interference with commerce, and injury to the 
public. Since none of these elements was proved in this case, the antitrust complaint was 
dismissed. 


See Combinations and Conspiracies, Vol. 1, § 2101.081; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8225.570. 


For a prior decision of the U. S. District Court, Northern District of Illinois, East- 
ern Division, see 1953 Trade Cases {| 67,548; for a prior decision of the U. S. Supreme 
Court, see 1954 Trade Cases ff 67,692. 


Memorandum in concert to suppress competition among 

: ; local plastering contractors, to prevent 
[Complaint Alleges Antitrust out-of-state contractors from doing any 
Conspiracy] business in the Chicago area and to bar 


entry of new local contractors without 
approval by a private examining board 
set up by the union. The effect of all this 


J. Sam Perry, District Judge [Jn full 
text]: Tne United States brought. this civil 


action, charging the defendants with having has’ beech ‘an unlawiul “andl usressonable 
conspired to violate Section 1 of the Sher- restraint of the flow in interstate com- 
man Act. By way of summary, the Govern- merce of materials used in the Chicago 
ment’s complaint alleges: plastering industry. 

Defendants are (1) a Chicago trade as- It is alleged that continuously since 1938 


sociation of plastering contractors; (2) a a local group of people were to a large 
local labor union of plasterers and their extent able to dictate who could and who 
apprentices; (3) the union’s president. could not buy plastering materials that had 


ihes a hace rere ee acne to reach Illinois through interstate trade if 
ant M PP y ° they reached there at all. 


of the plastering contracting business in 
the Chicago area of Illinois. Materials 
used in the plastering, such as gypsum, 
lath, cement, lime, etc., are furnished by Although it has been alleged that the 
the contractors. Substantial quantities of interstate flow of building materials has 
this material are produced in other states, been unlawfully restrained by the alleged 
Se ae eho ae conduct of the defendants, prior to the trial 
going directly to the place of business of : see oe by ie Souemcn by 
the dealers and sometimes direclty to job vintiiesofsstipalationsand coneue Govern- 
sites for use by the plastering contractors ent responses to appropriate discovery 
under arrangements with the dealers. The proceedings, that there was no effect upon 
practical effect of all this is a continuous such interstate flow of building materials, 
and almost uninterrupted flow of plaster- either dollar-wise, volume-wise, or quality- 
ne materials from out-of-state origins to wise during the period in question. The 
Fe aertnee haart a cca Government has prosecuted and now rests 

s its case solely upon the theory that the 


of plastering work in the Chicago area . 
thus necessarily affects this interstate flow defendants alleged conduct has unlawfully 
of plastering materials adversely. Since ‘estrained competition among plastering 


1938 the Chicago defendants have acted contractors in the Chicago area. 
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In support of its complaint, the Govern- 
ment points to four separate situations: 
(1) Article VI, Section 2 of the joint agree- 
ment between the defendant Association 
and the defendant Local No. 5; (2) certain 
events which occurred during the course 
of the construction of the Altgeld Gardens 
housing project for the federal govern- 
ment; (3) the construction of a Tubercu- 
losis Sanitarium for the State of Illinois 
and of a Veterans Hospital for the federal 
government; (4) Section 96 of the consti- 
tution and by-laws of Local No. 5 relating 
to the qualifications and requirements of 
prospective plastering contractors. 


Findings of Fact 


[Contract Not in Violation of 
Sherman Act] 


1. It is the Government’s position that 
Article VI, Section 2 of the joint agreement 
between the defendant Association and the 
defendant Union, which sets forth what is 
termed the “original contractor” rule, con- 
stitutes a per se violation of the Sherman 
Act. This provision, as set out in the 1945 
agreement, reads as follows: 


“The original contractor shall finish the 
job and every part thereof for which he 
has a contract, including all extra work 
in connection with such contract or job. 
Final payment on said contract shall be 
conclusive evidence of the conclusion of 
said contract.” 


The evidence in this respect does not sus- 
tain the Government’s position. It shows 
clearly that this agreement and the recited 
provision did not arise out of any con- 
spiracy allegedly formed in 1938 among the 
defendants to restrain competition among 
plastering contractors. Historically it dates 
back to 1912 when it was incorporated into 
the agreement between the Association and 
the local union as a result of a jurisdictional 
dispute between the defendant union and 
the ornamental plasterers and casters union. 
A practice had developed among the plas- 
tering contractors to subcontract the cast- 
ing and erection of ornamental plaster to 
shops which had no contractual relation 
with Local No. 5. Such contractors began 
to use casters from the rival ornamental 
plasterers’ union. In order to avoid this, 
Local No. 5 in its contract with the plaster- 
ing contractors, provided that the original con- 
“tractors had to complete all the work for 
which the contract had been written, there- 
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by preventing the sub-contracting of orna- 
mental work to the rival union. 


The evidence shows no other purpose for 
this “original contractor” provision and, as 
hereinafter will be set out, it has never been 
used for any other purpose. 


| Agreement Assures Attainment of 
Lawful Objective] 


This Court finds that the agreement did 
not come about as a result of a conspiracy 
between the defendants and has never been 
so used. It concludes that the agreement 
is not a per se violation of the Sherman Act. 
On the contrary, the agreement assures the 
attainment of a proper objective which, it 
appears to this Court, is consistent with 
sound labor policy and labor law and which 
ultimately can serve to promote more favor- 
able labor relations and thereby indirectly 
foster a more continuous and undisturbed 
flow of building materials in the stream of 
commerce; and, more particularly, it dis- 
courages jurisdictional labor disputes, often 
disastrous in economic and social conse- 
quences to employers and to the general 
public. 


[Housing Project Controversy] 


2. In April, 1944, George W. Humphrey 
had the plastering contract at the Altgeld 
Gardens project in Chicago, Illinois. The 
specifications called for plastering not less 
than % inch thick and for a three-coat 
operation. 

Humphrey testified that he fulfilled the 
three-coat requirement of the contract by 
the use of a “double-back” system—a 
method whereby the first scratch coat is 
applied, scratched, and then, before this 
coat is completely dried, followed shortly 
by the second or brown coat and then later, 
and after completely drying, by the third or 
white coat. This method is novel to the 
trade. An architect, called on behalf of the 
Government, knew of no such method. All 
other experts testified that it was non- 
existent. The standard three-coat method 
consists of the application of three separate 
coats only after each prior coat is fully 
dried. The “double-back” system, as em- 
ployed by Humphrey, resulted in a thinner 
plaster because the second coat, being ap- 
plied while the first is not completely dried, 
is absorbed by the first coat and merges 
into the latter, giving the appearance of 
being two coats. 
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When Humphrey began this contract, 
Neidhardt was the business agent of Local 
No. 5 for this job. Due to the Union prac- 
tice of rotating territories every six months, 
the defendant Dalton began to serve the 
Altgeld Gardens territory as business agent 
in June, 1944. About six weeks thereafter, 
Dalton observed the Humphrey “double- 
back” operation and insisted that Humph- 
rey perform in accordance with the 
specifications and Union rules—namely that he 
use the standard three-coat method, apply- 
ing each only after the prior coat is fully 
dried and that the plaster measure at least 
Y inch thick. It was Dalton’s position that 
Humphrey’s operation did not give a true 
three-coat job and that the thickness of the 
plaster did not meet requirements. This led 
to a bitter controversy between Humphrey 
and Dalton and gave rise to an antagonism 
between these two individuals which was 
apparent even eleven years later in this court 
during the course of these proceedings. 
Both persons testified and their testimony 
is not in agreement as to what happened 
during the summer of 1944 at Altgeld Gar- 
dens. It is significant to this Court that 
the Government failed to call Neidhardt, 
Dalton’s predecessor as business agent, and 
particularly the governmental inspectors 
who examined the Altgeld operation dur- 
ing its construction. The evidence reflects 
clearly that Neidhardt was on the job only 
three times. He had problems with Hum- 
phrey over the periodic discharging of men. 
Dalton was insisting upon compliance with 
union regulations which are based upon 
the standards as announced by the United 
States Bureau of Standards. From all the 
evidence, the Court finds that Dalton’s 
criticism was warranted and not arbitrary. 


[Failure To Conform to Plastering 
Specifications] 


From the evidence, the Court finds that 
Humphrey, by use of the ‘“double-back’”’ 
system, was not giving the federal govern- 
ment the three coats of different material 
and of the thickness required by the con- 
tract and specifications but was, in fact, 
performing a two-coat job inasmuch as he 
applied the second coat both of the same 
material and before the first was fully dried, 
thereby causing a merger of the first two 
coats into one. 


Certain exhibits of Altgeld Gardens plas- 
ter were admitted into evidence and were 
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in no way disputed. They show clearly the 
thickness and quality of the plastering done 
by Humphrey before Dalton came upon the 
job and the thickness and quality of that 
performed by Humphrey after Dalton en- 
tered upon the job. From these exhibits, 
the Court finds that the thickness of plas- 
tering done during the pre-Dalton period 
varied from % to 7/16 of an inch and that 
none of it had the minimum ¥% inch thick- 
ness as required by the specifications; and 
the Court further finds that the plastering 
done by Humphrey, after Dalton’s arrival 
and insistence upon compliance with the 
specifications, consisted of three separate 
coats, each applied after the prior one was 
fully dried, and was at least % inch thick 
and in all respects complied with the specifi- 
cations. The Court further finds that the 
specifications for the plastering work to be 
done by Humphrey on the Altgeld Gardens 
project required three coats consisting of 
three different grades of material; that 
the plastering done by Humphrey before 
defendant Dalton became business agent 
supervising the project consisted of two 
coats of different materials, the first coat 
consisting of two “double-back” applica- 
tions of the same grade material, not con- 
sistent with said specifications; that after 
defendant Dalton became business agent on 
the Altgeld project and at defendant Dal- 
ton’s insistence, Humphrey caused three 
coats of plaster of different grade to be 
applied on the project in accordance with 
said specifications and that in so doing the 
defendant Dalton was carrying out his 
duties and in fact rendering a public bene- 
fit and was in no way conspiring with 
defendant Local No. 5 or the defendant 
Plasterers Association to restrain interstate 
commerce. 


[Dispute Between Contractor and Union] 


This controversy gave rise to a bitter 
labor dispute between Humphrey and Local 
No. 5. Three to four hundred plasterers 
were used on this job. Humphrey discharged 
forty or fifty men. On one occasion he 
refused to allow the group of assigned 
plasterers to work for a day “just to show 
who was boss.” Two of Humphrey’s super- 
visors were fined by the union for “racing” 
the men. 


By Humphrey’s testimony, the Govern- 
ment has attempted to prove that Dalton 
coerced or attempted to coerce Humphrey. 
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The government points to a conversation 
between these individuals in September, 
1944, a full month after their controversy 
over the “3 coats.” Dalton denies any such 
action. This Court observed the demeanor 
of both individuals very carefully during 
the course of their testimony. Humphrey 
impressed the Court as a very honorable 
man but one whose testimony was tinged 
with bitterness toward Dalton over their 
controversy on the Altgeld project. There 
is no doubt that Dalton is a positive indi- 
vidual, yet he impressed the Court and the 
evidence shows him as being a person of 
integrity who undertakes his official union 
duties sincerely and seriously and who per- 
forms such duties diligently and vigorously. 
The Court finds from the evidence that 
Dalton did not coerce or attempt to coerce 
Humphrey. At most, he indulged in a col- 
loquialism to impress Humphrey with the 
current strong position of union labor in 
the building trades; that when he stated that 
labor could get away with murder he used 
the expression in the same manner that 
this very common phrase is used every- 
where in the United States of America to 
emphasize the influence of a person or 
organization and that he did not use the 
phrase in any threatening manner. 


[Union Pursuing Proper Objectives] 


The Court further finds that the difficul- 
ties at the Altgeld Gardens project arose 
out of a labor dispute and that the union 
and its representatives were pursuing proper 
union objectives. The evidence reveals no 
discrimination against, impeding or harass- 
ment of out-of-state plasterers and contrac- 
tors; it is to the contrary. Humphrey 
himself admitted that he was never restricted 
as to the use of out-of-state plasterers; that 
he used out-of-state plasterers, and that his 
contracting activity was not restricted in 
the Chicago area. Humphrey admits that 
he has continued to perform work as con- 
tractor in the Chicago area down to the 
present day. By his own testimony he has 
had over fifty jobs in the Chicago area. 
Humphrey has also admitted that he ex- 
perienced no difficulty with either Dalton 
or Local No. 5 at the 91st Street project 
or any other of the fifty jobs. This ad- 
mission is not consistent with any charge 
that the union, Dalton and others were con- 
spiring to discriminate against and harass 
out-of-state contractors and employes. 
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Humphrey claimed a loss of $137,222.05 
on the Altgeld Gardens project because of 
the activities of defendants Dalton and 
Local No. 5 as above set forth, and admits 
he compromised it for $65,000.00. The 
evidence regarding this loss is not only 
incomplete but consists solely of the state- 
ment of Humphrey, without any evidence 
from his books and records, and with no 
evidence as to the rise in costs which took 
place during the performance of the con- 
tract or whether he bid for the work on 
terms too low, or other facts. 


[No Conspiracy Against Out-of-State 
Contractors and Plasterers| 


Finally, the Court finds from the evidence 
that there was no conspiracy between the 
defendant Association and defendant Local 
No. 5 and its representatives to discrimi- 
nate against, impede or harass out-of-state 
contractors and plasters [plasterers]. The 
evidence is crystal clear that the Associ- 
ation and its members knew nothing of any 
of the difficulties at the Altgeld Gardens 
project whatsoever until after this lawsuit 
was filed, which was some eight years after 
the controversy between Humphrey and 
Dalton. 


[Sanitarium and Hospital Controversy] 


3. The next controversy, upon which the 
Government rests its case, centers about a 
dispute that occurred some seven years later 
between Local No. 5 and Byron Dalton, 
on the one hand, and the Derby Plastering 
Company during the course of the con- 
struction of a Tuberculosis Sanitarium for 
the State of Illinois and the Veterans Hos- 
pital for the federal government. Simmons 
Company, which was the general contractor, 
had originally awarded the plastering con- 
tract to J. J. Brown, a member of the de- 
fendant Employing Plasterers Association. 
A number of delays, beyond the control of 
J. J. Brown, caused his beginning the plas- 
tering operation eighteen months late. The 
Korean conflict, with its consequent short- 
age of building materials as well as a 
periodic rise in labor costs, resulted in an 
increase in Brown’s costs. Brown sought to 
recover his increased costs. The Simmons 
Company, however, refused to renegotiate, 
and eventually terminated the contract. 
Brown had already started the plastering 
operation at the Sanitarium but did not 
complete it. Upon the termination of the 
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contract, Brown claimed that $10,000 was 
due him and filed notice of his mechanic’s 
lien in accordance with the law. 


The Simmons Company had to negotiate 
a new plastering contract in order to com- 
plete the project. In this regard, Miller, 
who was Derby’s superintendent and gen- 
eral manager and who had also worked in 
the same capacity for Humphrey at the 
Altgeld Gardens, testified that Local No. 5 
and Byron Dalton were most cooperative 
at all times. Simmons, the president of the 
corporation, testified that, upon Dalton’s 
initiative, a meeting was held at Dalton’s 
office at which time he offered his help to 
settle the difficulty and to have the Sani- 
tarium and Veterans Hospital jobs started 
and continued. The evidence shows that 
Dalton and his union offered plasterers to 
any contractor, local or out-of-state, to be 
used in the completion of the work. Dalton 
and his union, in the alternative, offered 
to provide men directly to the Simmons 
organization so that it might continue the 
plastering operation, thereby obviating the 
need for a sub-contractor, which offer was 
refused, 


The evidence reflects that the Simmons 
organization solicited bids for a new plas- 
tering sub-contract and, in doing so, re- 
stricted itself to a group of ten plastering 
contractors, the majority of whom were 
members of the defendant Association. This 
first solicitation bore negative results. In 
a second attempt, the Simmons organization 
restricted itself to the same group, although 
there were more than 150 contractors in 
the Cook County area. Three out of the 
ten contractors contacted insisted that the 
Brown claim be adjusted or that the job 
be released from any such claim before 
they undertook to continue the project. 
Other contractors, for business reasons of 
their own, responded but declined to bid. 


The evidence further indicates that in 
Chicago the Simmons Company contracted 
one Schold, a plastering contractor from 
Minneapolis, Minnesota. At the time of this 
contract, however, the Simmons organization 
had a firm agreement with the Derby Plas- 
tering Company which eventually continued 
the work. After he was approached by the 
Simmons representative, Schold communi- 
cated with Dalton to ascertain the position 
of the union in this matter. When Dalton 
received the letter, however, the contract 
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had already been awarded to the Derby 
Plastering Company. 

The contract with the Derby Plastering 
Company was signed on October 11, 1951 
and it was so reported to Dalton, where- 
upon a crew of ten out-of-state plasterers 
was sent in to begin the work. During the 
latter part of October this company initi- 
ated attempts to negotiate with Local No. 5 
a collective bargaining agreement which 
was finally executed on November 9. After 
that date Local No. 5 supplied men to 
Derby as they were needed. There is no 
evidence that either Local No. 5 or Dalton 
in any way hampered, interfered with or in 
any way penalized Derby for taking over 
the job, or in any way discriminated against 
Derby because of the use of out-of-state 
plasterers. As a matter of fact, the evi- 
dence clearly shows that throughout the 
entire plastering operation on this project, 
out-of-state plasterers were being employed. 

During the period that the Derby organi- 
zation began its work and the signing of 
the collective bargaining agreement, work 
was being performed without the use’ of 
the union sticker and without a steward. 
contrary to union regulations. Long, who 
was Derby’s foreman, admitted this and 
further stated that it was his duty to obtain 
the sticker. It was discovered by repre- 
sentatives of Local No. 5 when they be- 
came cognizant of this operation. When 
Dalton as business agent came upon the 
premises he and supervising officials de- 
tected faulty workmanship which resulted 
in numerous cracks in the walls. 


[Government Witness Impeached| 


Plasterers who were employed by Derby 
during this period testified on behalf of 
the Government. They were defensive and 
sought to explain away, excuse, and ra- 
tionalize the defective workmanship. The 
most vocal witness was Felkins, Sr., who, 
during the course of his testimony, was 
impulsive and openly antagonistic. In the 
face of documentary evidence to the con- 
trary, Felkins insisted upon denying that 
he had ever been previously subjected to 
disciplinary action by the union. Union 
records introduced in evidence, however, 
indicate that he was disciplined twice for 
misappropriating union funds in the amounts 
of $26 and $200. The Court finds from all the 
evidence that Felkins, Sr., was thoroughly 
discredited on the witness stand; his testi- 
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mony stands impeached and is of no value 
to this Court in these proceedings. 


Dryden, another employe of the Derby 
organization, impressed the Court with his 
honesty and frankness in discussing earlier 
personal weaknesses. Substantially, his testi- 
mony amounts to an admission that the 
crew of Louisville men, of which he was a 
member, was sent in by the Derby organi- 
zation to do a quick and cheap job. He 
characterized it as a “shyster” job. 


[Evidence of Poor Workmanship by 
Out-of-State Plasterers| 


On the basis of the evidence before this 
Court, there can be no dispute that the 
workmanship of the Louisville plasterers at 
the Sanitarium project was poor. Inspectors 
and architects who examined the building 
on behalf of the State of Illinois condemned 
the work; the plastering in the basement, 
first and eighth floors had to be torn out 
and replaced. In this court, the Simmons 
Company is currently prosecuting a lawsuit 
against the Derby organization, seeking 
damages caused by the poor workmanship 
of Derby employes at the TB Sanitarium. 


Shortly, charges were filed by the union 
officials against six of the twelve out-of-state 
plasterers for violations of union regulations 
and faulty workmanship. The defendant 
Dalton volunteered to intercede for any of 
the six who desired to pick up his traveling 
book and leave. One did so. Four were 
fined $98 each and were forbidden to do 
any work for the Derby Company for a 
period of one year, which order was dis- 
regarded by the Derby Company and all 
parties concerned. Because of his truthful- 
ness before the union disciplinary board, 
Dryden was not fined. The fines were 
eventually remitted at the national conven- 
tion solely on the ground, however, that the 
local union proceedings were defective pro- 
cedurally in that proper notice had not been 
served upon the members. 


The Government has laid great emphasis 
upon a conversation between the defendant 
Dalton and Long just prior to the disciplin- 
ary proceedings. Long testified that Dalton 
shook his hand warmly and “did not want 
to see him hurt.” Long impressed this Court 
as a person who executes the mandates of 
his superiors meticulously and more or less 
automatically. This Court does not accept 
the sinister connotation which the Govern- 
ment attaches to this statement. It is the 
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view of this Court, and the Court finds, 
that the defendant Dalton was speaking to 
Long in a very colloquial fashion and was 
endeavoring to help a fellow union member 
in avoiding a situation which tended to in- 
jure his reputation and standing within the 
union, 


Eventually the Derby Company employed 
Joseph Powers, a member of defendant 
Local No. 5, as its superintendent. The 
work on the Sanitarium was completed and 
he thereafter directed the plastering opera- 
tion at the Veterans Hospital which the 
Derby Company had also contracted to do. 
The Court finds that no pressures were 
exerted by either Local No. 5 or Dalton 
to bring about the employment of Joseph 
Powers. As a matter of fact, the Derby 
Company requested Dalton to recommend 
some person for this purpose. It is sig- 
nificant that no work had to be redone at 
the Veterans Hospital or the Sanitarium 
after Powers assumed supervision. It is most 
significant, and the evidence clearly shows, 
that the Derby organization requested Powers 
to supervise a major project in Detroit. This 
same organization requested Powers to use 
Chicago plasterers on the Detroit project, 
if possible. 


The income tax returns of the Derby 
Company, for what they are worth as evi- 
dence, reflect a loss on the Sanitarium proj- 
ect of $15,000 and a profit on the Veterans 
project of $48,521, leaving a net profit on the 
two jobs in the Chicago area. This court 
finds that the loss on the Sanitarium project 
is not attributable to the expulsion of 5 
Louisville plasterers but rather to the cor- 
rection and replacement of the condemned 
work, caused by their poor workmanship. 
The same income tax returns further reflect 
that the Derby organization realized a net 
profit only in the Chicago area. It lost 
money on every job outside of this area. 


[No Discrimination Against Out-of-State 
Plasterers] 


The Court finds that the defendants Local 
No. 5 and Dalton did not discriminate 
against the Derby organization and its out- 
of-state plasterers for the purpose of pro- 
tecting and conserving the interests of 
J. J. Brown, namely, Derby’s predecessor. 
The evidence shows, on the contrary, that 
Local No. 5 and Dalton were cooperative 
in providing a replacement for J. J. Brown 
so that the project might continue. 
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The Court finds from the evidence that 
none of the defendants ever discriminated 
against or harassed the Derby organization 
or any out-of-town employes. The testi- 
mony of Simmons’ own agent reflects that, 
at the time of the termination of the Brown 
sub-contract Dalton cooperated and offered 
man-power so that an early negotiation of a 
new sub-contract could be effected. Only 
guilty out-of-state employes of the Derby 
organization were censured. Throughout the 
entire Sanitarium project, out-of-state plas- 
terers were on the job. The Derby organi- 
zation, having requested assistance, accepted 
Dalton’s recommendation as to Powers and 
it was so satisfied that it invited Powers 
and his Chicago staff to proceed to Detroit 
and work on a major project in that area. 
This is not consistent with any ill feeling 
that would naturally arise from any alleged 
harassment or discrimination by the local 
union officials against Derby and its out-of- 
state employes. It is most significant and 
even suprising to this Court that no techni- 
cal representative of the Derby organization, 
the alleged victim of discrimination and har- 
assment, was called by the Government. 
On the whole, the evidence leaves the clear 
impression that the relationship between 
Derby and the local Union was a satisfac- 
tory one. This is understandable in view 
of the fact that only the Chicago operations 
yielded a net profit for the Derby organiza- 
tion. It should also be remembered that the 
workmanship at the Veterans Hospital under 
the direction of Powers and his staff was 
satisfactory and needed no replacement. 


The Court finds from the evidence that 
the difficulties between the Derby Company 
and some of its employes and the defend- 
ants Local No. 5 and Dalton at the begin- 
ning of the Sanitarium project arose not 
out of any intention on the part of these 
defendants to discriminate against and harass 
the Derby Company and its out-of-state em- 
ployes but solely out of a bona fide labor 
dispute by reason of violation of union regu- 
lations and poor workmanship. The union 
in its actions was pursuing proper objectives. 
The evidence as to this point has been pre- 
viously reviewed and is so clear that it 
requires no further discussion. 


The Court finds from the evidence that no 
conspiracy, as alleged in the complaint, 
existed among any of the defendants to dis- 
criminate against or harass the Derby com- 
pany or any out-of-state employes. The 
evidence is clear that the defendant associa- 
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tion had no knowledge of the labor problems 
at the Sanitarium project, did not participate 
therein, and did not in any manner whatso- 
ever approve or ratify the actions of either 
Local No. 5 or Dalton. The evidence fur- 
ther shows that contractors, who were bid- 
ding in these jobs after the Brown contract 
was terminated, merely sought an assurance 
that their expenses would be paid and that 
they would not in any way be prejudiced 
by the existence of the Brown lien. Local 
No. 5 and Dalton, however, were continu- 
ously offering their assistance in having the 
jobs at the Sanitarium and Veterans Hos- 
pital resumed. 

There is no evidence of any difficulty dur- 
ing the course of the Veterans Hospital 
operation. After Powers had completed the 
plastering work at the Sanitarium, he pro- 
ceeded to the Veterans Hospital and he 
with his men performed satisfactorily. 


[Contention as to Union Constitution 
and By-Laws] 


4. Finally, the Government complains of 
Section 96 of the constitution and by-laws 
of Local No. 5 which relates to qualifications 
and requirements imposed upon prospective 
plastering contractors who desire to employ 
members of Local No. 5. Any such person 
or firm must be examined by the union 
examining board as to his knowledge of 
the fundamentals of plastering and as to his 
financial ability to meet material bills and 
payrolls. Such person or firm must furnish 
a minimum surety bond of $10,000 to insure 
payment of the members of Local No. 5 
at all times. Members of Local No. 5 who 
desire to become plastering contractors must 
meet the foregoing requirements and, in 
addition thereto, must be a member in good 
standing for at least five years. Under these 
regulations it is possible for a non-union 
member to become a plastering contractor 
without ever having been a journeyman 
plasterer. 

This Court finds that the basic require- 
ments are reasonable for the protection of a 
proper union objective, namely, an assurance 
that the prospective contractor can perform 
satisfactorily and is able to discharge all 
financial obligations. It not only promotes 
the attainment of a proper union objective 
but provides a safeguard for the purchaser 
that the plastering work is good and that 
his premises will not some day become en- 
cumbered by a lien for work performed by 
plasterers. Though the requirements for 
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local members are more rigid, it is reason- 
able in that it avoids a dualism in its mem- 
bers, thereby promoting a stability within 
the union organization and it assures capable 
workmanship in a member who desires to 
contract. Furthermore, any member is al- 
ways able to hire a supervisor who fulfills 
the foregoing requirements and can thereby 
achieve the same results. 


The record contains no evidence whatso- 
ever that either the defendant Local No. 5 
or Dalton employed these regulations in any 
arbitrary or illegal fashion, either against 
the local or out-of-state plasterers or 
contractors. 


Finally, the evidence shows clearly that 
the defendant Employing Association is not 
concerned with these regulations in any 
manner whatsoever. The Court finds from 
all the evidence that the aforesaid regulation 
was not adopted and promulgated as a result 
of any conspiracy between the Association 
and Local No. 5 and Dalton. 


Conclusions of Law 


This Court is aware of the fact that a 
labor organization is not immune from a 
finding that it has conspired to interfere 
with interstate commerce contrary to the 
antitrust laws. Such charge, however, must 
be proven. There must be not merely proof 
by the preponderance of the evidence, but 
clear proof of the conspiracy, a restraint and 
interference with commerce and injury to 
the public. It is the view of this Court that 
none is even remotely present in the case 
before the bar. 

The Court concludes that there is no 
credible evidence of any conspiracy among 
the defendants; that the defendants did not 
conspire in any way to restrain competition, 
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restrict or control the flow of any goods or 
materials, or restrict or limit the available 
outlets in the Chicago area for any goods or 
materials; and that nothing that any of the 
defendants did had any adverse effect on the 
flow of any goods or materials, or restrict or 
limit the available outlets in the Chicago 
area for any goods or materials; and that 
nothing that any of the defendants did had 
any adverse effect on the flow of any goods 
or materials into Illinois. 


The Court finds that everything done by 
defendant Union and Dalton was in honest 
pursuit of their trade union objectives and 
without reference to whether it would hurt 
or benefit defendant Association or its mem- 
bers, or as a result of any conspiracy be- 
tween the defendants. The defendant Union 
treated all contractors alike, whether or not 
they were members of defendant Associa- 
tion. The Court further finds that the de- 
fendant Union did not cause or bring about 
any slow-down and did not harass or intimi- 
date any contractor or employe at any of the 
three projects about which evidence was 
introduced for the purpose of causing a slow- 
down, penalizing the contractors involved 
or in pursuance of any agreement or con- 
spiracy with the defendant Association. Any 
reduction in rate of production or any in- 
crease in cost of production, if any, at any 
of such projects was not due to any con- 
spiracy as alleged in the complaint. Cer- 
tainly judicial extension of the antitrust law 
should not be substituted by a District Court 
for such proof. That is a legislative matter 
committed by our constitution to Congress 
and shall stand as the findings of fact and 
conclusions of law of this court herein. An 
appropriate decree dismissing the complaint 
as to each and all defendants will be entered 
simultaneously herewith. 


[] 68,264] Sunbeam Corporation v. Richard’s Appliances, Inc., and Richard L. Greer 
and Janice Greer, co-partners doing business under the trade name and style of The 


House of Greer. 


In the Illinois Appellate Court, First District. No. 46703. Filed December 14, 1955, 
rehearing denied January 26, 1956, released February 3, 1956. 


Interlocutory appeal from the Superior Court of Cook County, Illinois. Affirmed. 


Illinois Fair Trade Act 


Fair Trade—Suit for Injunctive Relief—Right to Injunctive Relief—Sufficiency of 
Complaint.—A verified complaint in a fair trade action alleged plaintiff's fair trade struc- 
ture, that plaintiff’s products bore trade-marks, and that the defendants knowingly offered 
plaintiff’s products for sale at less than fair trade prices. Also, incorporated in the com- 
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plaint were copies of the defendants’ catalogue pages, together with copies of an order 
sent to the defendants for merchandise and an invoice disclosing a sale below the fair 
trade price. After a hearing on the defendants’ motion to strike the complaint, together 
with the plaintiff's motion for a preliminary injunction, and after considering an accom- 
panying affidavit, filed by the plaintiff, setting forth facts to support the charge of fair 
trade violations, the trial court issued an injunction. Although the trial court erred in 
considering the supporting affidavit before an answer had been filed, the appellate court 
refused to dissolve the injunction since the verified complaint stated a cause of action 
sufficient for injunctive relief to preserve the status quo of the parties pending a hearing 


of the cause on the merits. 


See Fair Trade, Vol. 1, J 3350. 


For the appellants: Sherwin and Sherwin. 


For the appellee: Finn and Van Mell. 


[Appeal from Preliminary Injunction] 


MIcHAEL FEINBERG, Justice [Jn full text]: 
Defendants Greer, a co-partnership doing 
business as The House of Greer, appeal from 
the order granting plaintiff a preliminary in- 
junction restraining the co-partners from “ad- 
vertising, offering for sale or selling in the 
State of Illinois any of Plaintiff's commodities 
at less than the respective prices set forth in 
Plaintiff's Retail Price Supplement 46 at- 
tached hereto (or at less than such prices 
as may hereafter be stipulated pursuant to 
Plaintiff’s fair trade contracts and called to 
said Defendants’ attention by written notice) ; 
from making any discount, allowance, gift, 
rebate or concession in connection with the 
advertising, offering for sale or selling of 
any of said commodities at said prices; 
from advertising, offering for sale or sell- 
ing any of said commodities at less than said 
prices by means of any subterfuge, device, 
combination, sham or other indirection.” 


[Motion to Strike Overruled] 


Defendants moved to strike the complaint 
for reasons appearing on its face, and that 
motion together with plaintiff’s motion for 
preliminary injunction were heard together, 
no answer to the complaint having been 
filed by defendants. The court overruled 
the motion to strike and granted the motion 
for the preliminary injunction. 


[A fidavit in Support of Motion 
for Injunction] 


In support of its motion for preliminary 
injunction, plaintiff submitted an affidavit 
of Robert P. Gwinn, of about 40 pages, 
together with exhibits attached thereto, 
which set up facts showing the course of 
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conduct of defendants, to support the charge 
that defendants were violating the Illinois 
Fair Trade Act, Ill. Rev. Stat., Ch. 121%, 
§§ 188-191. Section 2 of that statute pro- 
vides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section 1 of this Act, whether 
the person so advertising, offering for 
sale or selling is or is not a party to such 
contract, is unfair competition and is 
actionable at the suit of any person dam- 
nei vars (Ill. Rev. Stat., Ch. 121%, 
§ 189. 


The order for the injunction recites that 
the court “considered the affidavit of R. P. 


Gwinn with attachements and the vertified 
Complaint filed herein.” 


[Affidavit Erroneously Considered] 


We agree with defendants that the court 
should not have considered the affidavit of 
Gwinn. The declared rule of this State is 
that the court has no right to consider 
affidavits either on a motion to dissolve an 
injunction before any answer or pleadings 
are filed by the defendants, or any affidavit 
or evidence offered by plaintiff in support 
of the motion for preliminary injunction, 
when on answer is on file. Dunne v. County 
of Rock Island, 273 Ill. 53, 57; McNevin vw. 
Stoolman, 235 Ill. App. 449, 455; Lee vw. 
Morris, 326 Ill. App. 555; Crown Bldg. Corp. 
v. Monroe Amusement Corp., 326 Ill. App. 
430, 437. 


In determining whether the court was 
justified in issuing the preliminary injunc- 
tion, we will not consider the affidavit sub- 
mitted to the court upon the hearing, but 
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shall decide it upon the verified complaint 
alone. Lee v, Morris, supra; Cohen v. Spar- 
berg, 316 Ill. App. 140, 142. 


[Substance of Complaint] 


The complaint, in substance, alleges that 
plaintiff is an Illinois corporation engaged 
in the manufacture of electrical appliances, 
and has established a fair trade price struc- 
ture under the Illinois Fair Trade Act as 
well as the Federal Fair Trade Act for the 
distribution of its appliances; that it sells its 
appliances in all fair trade states, including 
Illinois, only to distributors who enter into 
a contract to resell them at not less than 
the prices stipulated by plantiff, and only 
to retailers who also by contract agree not 
to resell for less than the prices stipulated 
by plaintiff; that all of such appliances 
carry its trade-marks, which distinctly identify 
plaintiff’s appliances; and that defendants 
conduct a mail-order business, using a cata- 
logue, offering for sale appliances of plain- 
tiff with its trade-mark, at prices under 
those stipulated by plaintiff, with knowl- 
edge of plaintiff’s fair price structure and 
said contracts existing between plaintiff and 
distributors and retailers. It is alleged upon 
information and belief that the catalogue 
used in the so-called mail-order business 
of defendants is a mere sham and subter- 
fuge to avoid any implication that they were 
selling to retailers for resale to consumers. 

Defendants here urge that the complaint, 
upon such information and belief, is not 
sufficient, and that the complaint lacks any 
definite allegation of fact that defendants 
offered or sold any such appliances to any 
retailer or consumer at a price below that 
fixed by plaintiff. 


[Exhibits as Part of Complaint] 


The complaint has attached thereto ex- 
hibits consisting of photostatic copies of 
pages found in defendants’ catalogue, each 
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of which exhibits contains pictures of the 
appliances offered by defendants together 
with the prices. These prices are alleged 
to be below plaintiff’s fixed price. There is 
also attached to the complaint as exhibit 8 
a letter from one, M. J. Wyant, Steuben- 
ville, Ohio, addressed to defendants, order- 
ing one of the appliances with plaintiff’s 
trade-mark thereon, at a price below plain- 
tiff’s fixed price. There is a positive allega- 
tion in the complaint that in response to 
the order contained in said letter, defend- 
ants sold, shipped and delivered the same 
to said Wyant, together with the invoice 
attached as an exhibit to the complaint, 
which disclosed a sale at the price below 
the fixed price. These exhibits attached to 
the complaint must be considered a part 
of the complaint for all purposes. Civil 
Practice Act, Sec. 36, Ill. Rev. Stat. Ch. 110. 


[Complaint Sufficient] 


We think the complaint states a sufficient 
cause of action for injunctive relief to re- 
strain the violation of the Fair Trade Act. 
The preliminary injunction does no more 
than preserve the status quo until a hearing 
upon the merits. 

The attack made upon the complaint that 
its verification is based on information and 
belief is without merit. It recites that the 
affiant “has read the foregoing Complaint 
and knows the contents thereof; that the 
same is true to his own knowledge, except 
as to the matters therein stated to be 
alleged upon information and belief and 
that as to those matters he believes it to 
be true.” 

[Injunction Upheld] 

The chancellor did not abuse his discre- 
tion in granting the preliminary injunction, 
and accordingly the order is affirmed. 

Affirmed. 

Lewe, P. J., and Kitey, J., concur. 


[] 68,265] Philip Klein v. The Lionel Corporation, Rosenbaum’s Inc., John Wana- 
maker Wilmington, Inc., Sears, Roebuck and Co., and Strawbridge & Clothier. 


In the United States District Court for the District of Delaware. 


No. 1671. Dated January 19, 1956. 


Civil Action 


Robinson-Patman Price Discrimination Act 


Price Discrimination—“Purchaser” Through Middleman—Functional Discounts.—A 
retailer had no cause of action for treble damages against a toy manufacturer on the 
ground of discrimination when the retailer did not purchase the toy electric trains in 
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question directly from the manufacturer, but purchased them from a jobber, and it 
appeared that the manufacturer sold to chain stores, mail order houses, and jobbers at 
the same price and subject to the same discounts. To establish a discrimination, there 
must be two purchases from the party charged with such discrimination, and the dis- 
crimination must involve two purchasers. A retailer purchasing from a jobber is not 
a “purchaser” from the manufacturer when there is no control by the manufacturer over 
the jobber. The retailer’s contention that the manufacturer should have allowed to the 
jobber a discount considerably in excess of the discount allowed to chain stores and mail 
order houses so that retailers purchasing from the jobber could enjoy the same discount 
that the chain stores and mail order houses enjoy, while at the same time the jobber 
could make a reasonable profit, was held untenable. 


See Price Discrimination, Vol. 1, J 3505.585, 3508.100. 


Price Discrimination—Section 3 of Robinson-Patman Act—Discrimination in Discounts 
Among Competing Purchasers—Cause of Action.—A retailer who purchases from jobbers 
at a discount less than that received by others who purchase directly from the manufac- 
turer has no cause of action under Section 3 of the Robinson-Patman Act, which prohibits 
discrimination against “competitors” of the purchaser. The term “competitors,” as used 
in Section 3, means competing purchasers from the same seller and does not refer to 
competitors in the ultimate sale where the property has passed through a jobber and into 
the hands of a retailer. 


See Price Discrimination, Vol. 1, J 3551. 


For the plaintiff: John Van Brunt, Jr., and David Snellenburg, II (Killoran & 
Van Brunt), Wilmington, Del. 


For the defendants: Thomas Cooch and Thomas S. Lodge (Connolly, Cooch & Bove), 
Wilmington, Del., for The Lionel Corporation. Clement C. Wood (Young and Wood), 
Wilmington, Del., for Rosenbaum’s Inc. Henry M. Canby and James T. McKinstry 
(Richards, Layton & Finger), Wilmington, Del., and Harry E: Sprogell and Joseph 
Ewing (Saul, Ewing, Remick & Saul), Philadelphia, Pa., for John Wanamaker, Wil- 
mington, Incorporated. Richard F. Corroon (Berl, Potter & Anderson), Wilmington, 
Del., and J. F. Cleff (Lederer, Livingston, Kahn & Adsit), Chicago, Ill., for Sears, 
Roebuck & Co. Edwin D. Steel, Jr., and William S. Megonigal, Jr. (Morris, Steel, Nichols 
& Arsht), Wilmington, Del., and Thomas B. K. Ringe, Miles W. Kirkpatrick, and Frank 
L. Luce (Morgan, Lewis & Bockius), Philadelphia, Pa., for Strawbridge & Clothier. 


For a prior decision of the U. S. District Court, District of Delaware, see 1955 
Trade Cases {[ 68,124. 


[Motions for Summary Judgment} 


RrcHarp S. Ropney, District Judge [In 
full text]: This is an action for treble 
damages under the Robinson-Patman Act 
of 1936.7 Present questions arise from mo- 
tions for summary judgment which have 
been filed on behalf of all parties. The facts 
will be here set out only in such detail as 
may be necessary to understand the issues 
involved. 


Strawbridge, the remaining defendants. Klein 
does not and has not purchased any mer- 
chandise directly from Lionel, the manufac- 
turer and defendant. Klein purchases his 
Lionel products from General Electric Sup- 
ply Co. and Edward K. Tryon, jobbers or 
middlemen, and at a discount from the 
retail price of 40 per cent. It is alleged 
that Lionel, the manufacturer, at the times 
complained of maintained a uniform sched- 


Klein, the plaintiff, is a retailer in Wil- 
mington, Delaware. Klein, among other 
items dealt in, sells toy electric trains manu- 
factured by Lionel, one of the defendants. 
Klein sells in Wilmington in competition 
with Rosenbaum, Wanamaker, Sears and 


115 U.S». Sec..13: 
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ule of discounts as follows: 
(a) Chain stores and mail 
order houses ....... 40% and 20% 
(b) Department stores ... 45% 
(c) Miscellaneous accounts 40% and 5%? 
2 These discounts would amount as follows: 


(a) 40 and 20% =52%; (b) 45%; (c) 40 and 
5% = 43%. 
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Lionel sells to the jobbers or middlemen 
such as General Electric Supply Co. and 
Edward K. Tryon with the same discount 
(40 and 20%) that it sells to chain stores 
and mail order houses. 


All Parties have filed motions for sum- 
mary judgment as follows: 


_ (a) Klein filed a motion for summary 
judgment against Lionel alone. This mo- 
tion was abandoned at the argument and 
motion denied, and is not further con- 
sidered herein. 

(b)(1) Lionel (together with all of the 
other defendants) has moved for sum- 
mary judgment on the ground that no 
cause of action exists in Klein because 
it 1s apparent and conceded that Klein is 
not a purchaser from Lionel and, it is 
contended, that this is required by the 
statute. 

(b)(2) Lionel’s motion is based on an 
additional ground that no recoverable 
damages are alleged by Klein. 

(c)(1) As indicated all the remaining de- 
fendants, Rosenbaum’s Inc., John Wana- 
maker, Wilmington, Incorporated, Sears 
Roebuck & Co., and Strawbridge & 
Clothier have moved for summary judg- 
ment on the ground that Klein is not a 
purchaser from Lionel. 

(c)(2) The defendants, other than Lionel, 
have moved for judgment on the addi- 
tional ground that the action as to them 
is based upon their knowingly having 
accepted an unlawful discount whereas, it 
is alleged, that it is clearly shown by the 
plaintiff himself that no such knowledge 
was had by them. 


The main question arises from the motion 
of all the defendants largely based upon 
the established facts that Klein, the plain- 
tiff, is not and has not been a purchaser 
of goods from Lionel, the defendant charged 
with making unlawful discriminations. 


Before considering the language of the 
Act under which the claim of the plaintiff 
is based, we must first definitely determine 
the state of facts and the contentions of 
the plaintiff with reference to which the law 
must be applied. 


“Tt shall be unlawfu 
x * 


315 U. S.C. Sec. 13(a): 
for any person engaged in commerce 
to discriminate in price between different pur- 
chasers of commodities of like grade and quality 
* * * and where the effect of such discrimina- 
tion may be substantially to lessen competition 
* * * or to injure, destroy or prevent competi- 
tion with any person who either grants or 
knowingly receives the benefit of such discrimi- 
nation, or with customers of either of them 
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[Plaintiff Not a Purchaser from Defendant] 


Lionel, the manufacturer, as above stated, 
sells to chain stores and mail order houses 
at a discount from the retail price of 40% 
plus 20% (equivalent to 52%); it sells to 
jobbers or middlemen at precisely the same 
discount of 40% plus 20%. Klein, the plain- 
tiff, does not and has not bought from 
Lionel. He buys and has bought only from 
the jobber or middleman at a discount of 40%. 


Klein contends that since he is in compe- 
tition as a retailer with the chain stores, 
mail order houses and department stores he 
is entitled to the largest discount as enjoyed 
by any of them, viz., 40% plus 20%. He 
contends that since he can only buy from a 
middleman at a discount of 40% and since 
the middleman must, economically, make a 
profit on the sale to him, that the discount 
to the chain stores and mail order houses 
is discriminatory. 

The statute, under which the complaint 
is filed, is set out in the footnote.* The 
case against Lionel, the manufacturer, is 
largely founded on Sec. 13(a) and as against 
the other defendants on Sec. 13(f). 


[Requirements for Actionable Price 
Discrimination] 


I am of the opinion that under Sec. 13(a) 
of the Robinson-Patman Act, as consolidated 
into Title 15 U. S. Code, it is requisite in 
order to show any actionable unlawful con- 
duct in a discrimination in price that there 
must be two purchases from the party 
charged with such discrimination and that 
such discrimination involve two purchasers. 
This is (a) shown by the language of the 
Act; (b) it is buttressed by the clear legis- 
lative history of the Act, and (c) it is so 
construed by the courts. The Act states 
that “it shall be unlawful for any person 
engaged, in commerce, * * * to dis= 
criminate in price between different pur- 
chasers of commodities of like grade or 
quality * * *.” This clearly indicates 
two purchases from the same seller and 
is accentuated by Section (e) where the 


x * * And provided further, that nothing 
contained in sections 12, 13, 14-21 and 22-27 of 
this title shall prevent persons engaged in sell- 
ing goods, wares, or merchandise in commerce 
from selecting their own customers in bona fide 
transactions and not in restraint of trade * * *’’. 

‘13(f) It shall be unlawful for any person 
engaged in commerce knowingly to induce or 
receive a discrimination in price which is pro- 


hibited by this section. 
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prohibited discrimination is spoken of as 
“in favor of one purchaser against another 
purchaser.” 


[Legislative History of Robinson-Patman Act] 


The legislative history of the Robinson- 
Patman amendment with equal clarity indi- 
cates that the purpose of the Act was to 
“suppress more effectively discriminations 
between customers of the same seller.” This 
is the exact language of the Senate Com- 
mittee on the Judiciary Report No. 1502, 
74th Congress, 2nd Session, January 16, 
1936. The various items of legislative his- 
tory as set out in the footnote* will not 
be discussed in detail. There can be no 
doubt of the intention of the Act and that 
such intention is that when a vendor has 
two or more purchasers he shall exercise no 
discrimination between them. 


[Court Decisions] 


The cases have uniformly held that the 
Act contemplated two purchasers. Shaw’s, 
Inc. v. Wilson-Jones Co., 3rd Cir., 105 F. 2d 
331. In A. J. Goodman and Son, Inc. v. 
United Lacquer Mfg. Corporation [1948-1949 
TravdeE Cases { 62,355], 81 F. Supp. 890, 892, 
it is said: “There must be actual sales at 
two different prices to two different actual 
buyers.” ° 


[Plaintiff Not a “Purchaser” | 


It is conceded that the plaintiff, Klein, is 
not actually a purchaser from Lionel, the 
manufacturer and defendant, and never has 
been such purchaser. The plaintiff, in order 
to show that he comes within the designa- 
tion of “purchaser,” seizes upon the words 
“or customers of either of them” as found 
in the statute. I think the use of this lan- 
guage for the given purpose is inappropriate. 
The Act prohibits discrimination in price 
between two purchasers from the seller. 
This discrimination, however, by the Act is 
made actionable when the effect of it is to 
lessen competition with any person who 
grants or knowingly receives the benefit of 


4H. R. Committee on Judiciary Report No. 
2287, 74th Congress Congressional Record, Feb. 
14, 1936, April 28, 1936 (p. 6281), April 29, 1936 
(p. 6333), May 4, 1936 (p. 6624), May 21, 1936, 
May 25, 1936 (p. 7886), May 27, 1936 (p. 8114). 

5 Chicago Seating Co. v. S. Karpen & Bros. 
[1948-1949 TRADE CASES f 62,515], 177 F. 2d, 
863; Chicago Sugar Co. v. American Sugar 
Refining Co, [1948-1949 TRADE CASES f 62,449], 
176 F. 2d 1, 7; Sorrentino v. Glen-Gery Shale 
Brick Corp., 46 F. Supp. 709. 
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such discrimination or “with customers of 
either of them.” The language clearly is 
not meant to define “purchaser” but to 
indicate the conditions under which a dis- 
crimination is actionable, viz., when the 
effect of any discrimination is an injury to 
competition “with any person who either 
grants or knowingly receives the benefit of 
such discrimination or with the customers 
of either of them * * *.” 


The plaintiff, however, cites cases in 
which, as he contends, a retailer purchasing 
from a jobber has been recognized as a 
“purchaser” from the manufacturer. These 
cases are collected in the footnote.® 


These cases represent proceedings before 
the Federal Trade Commission acting under 
15 U.S. C. § 21 and looking toward a “cease 
and desist order” of that Commission. In 
the cited cases where the manufacturer dealt 
with a jobber, and a retailer from such 
jobber was held to have had some relation- 
ship to the manufacturer, it appeared that 
the manufacturer had either a direct actual 
relationship with the retailer or that it 
exercised a control over the relations be- 
tween the jobber and the retailer. No such 
situation exists here. No direct dealings 
have been alleged or shown between Lionel 
and the plaintiff nor any measure of control 
over the dealings of any jobber. 


The defendants contend that since it is 
clear that the plaintiff is not and never has 
been one of two necessary purchasers from 
Lionel that therefore no cause of action rests 
with him. They contend, in effect, that no 
cause of action rests with the plaintiff in 
the absence of a vendor-vendee relationship 
with Lionel, charged with the discriminations. 


[Who May Bring Suit] 

The Robinson-Patman Act* by Section 2, 
with its parenthetical subsections, is ex- 
pressly amendatory of the Clayton Act and 
becomes a part of such Act and a part of 
the, so-called, antitrust laws. Section 15 of 
the Clayton Act provides: 


6 Matter of Luxor, 31 F. T. C. 658; Matter of 
Kraft-Phenix Corporation, 25 F. T. C. 537; Mat- 
ter of Dentists’ Supply Co., 37 F. T. C. 345; 
Elizabeth Arden v. Federal Trade Commission 
[1946-1947 TRADE CASES { 57,467], 156 F. 2a 
132; Standard Oil Co. v. Federal Trade Com- 
mission [1948-1949 TRADE CASES { 62,382], 173 
F. 2d 210. 

7 49 Stat. § 1526. 
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“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor * * * without respect to 
the amount in controversy and shall re- 
cover threefold the damages by him 
sustained and the cost of suit, including a 
reasonable attorney’s fee.” 


Assuming, as we must, that a discrimination 
under the Robinson-Patman amendment 
must embrace or include at least two pur- 
chases from the same seller, is it clear that 
a person who may have been injured by 
such discrimination must, himself, have been 
one of the original purchasers? Or, assum- 
ing that one of two or more purchasers 
from a manufacturer was himself a jobber 
or wholesaler who was discriminated against, 
may a retailer purchasing from such jobber 
and who, himself, may have been injured 
in his business by the original discrimination, 
maintain his action under 15 U. S. C. § 15? 


The only right of action given to a private 
individual to recover under the antitrust laws 
for a violation of 15 U. S. C. § 13(a) is under 
15 U.S. C. § 15.8 Thus, a jobber purchasing, 
with others, from a manufacturer and who 
was discriminated against under 15 U.S. C. 
§13(a) would institute his suit under 15 
U. S. C. §15. This, however, does not 
solve the question as to whether a retailer 
who was not a purchaser from the manu- 
facturer would himself have a right of action 
against such manufacturer who was guilty 
of discrimination under 15 U. S. C. § 13(a). 


[No Discrimination Against Jobbers] 


It seems unnecessary to further pursue 
this subject. Here the plaintiff purchased 
from one or more jobbers. No jobber has 
been discriminated against by the manufac- 
turer as every jobber concededly got the 
maximum discount of 40 and 20%. The 
plaintiff does not contend that the jobber 
from whom he purchased was discriminated 
against but that he, the retailer, was dis- 
criminated against because as a retailer he 
has not received as high a discount as any 
purchaser direct from the manufacturer. 
There is, I think, a necessary relationship 
between the rights of the plaintiff retailer 
and the rights of the jobber from whom he 
purchased and from whom his rights accrued. 


Cited 1956 Trade Cases 
Klein v. Lionel Corp. 


7V,201 


[Causal Connection Between Illegal Act 
and Injury] 


There must be a proximate relationship 
between the injury to his business, of which 
the plaintiff complains, and the alleged 
illegal act of the defendant, which is as- 
serted as the cause of the injury. The 
injury must be the natural or probable ef- 
fect of the asserted illegal act.° There can 
be no such effect when the injury, claimed 
by discrimination, is insulated from the al- 
leged cause by the interposition of the jobber 
who suffered no discrimination of any kind. 


It will be borne in mind that the chain 
stores, mail order houses and all jobbers are 
given the same and maximum discount of 
40 and 20%. The plaintiff contends that as 
a retailer and purchaser from a middleman 
and in competition with chain stores and 
mail order houses, he is discriminated against 
unless he receives, likewise, a discount of 
40 and 20%. In effect, he contends that in 
order to obtain the same discount that the 
chain stores and mail order houses enjoy 
and at the same time allow a reasonable 
profit to the middleman, or jobber from 
whom Klein must purchase, that the dis- 
count allowed to the middleman or jobber 
must be considerably in excess of that al- 
lowed to chain stores and mail order houses. 
It is difficult to see, however, how the con- 
clusion contended for would not result in 
a flagrant violation of the Robinson-Patman 
Act and accomplish precisely that which the 
Act was intended to prevent, viz., a dis- 
crimination in price between two purchasers 
from the same seller. 


[No Prior Similar Case} 


Since there is no discernible discrimina- 
tion between the mail order houses, chain 
stores and the jobbers or middlemen from 
whom the plaintiff purchases and they all 
receive the same and maximum discount and 
because the plaintiff claims that since he is 
in competition in sales he is entitled to this 
maximum discount and is discriminated 
against unless he gets it, he must if he 
cannot otherwise obtain the maximum dis- 
count, in the final analysis, contend that he 
and all other retailers are entitled to be 
direct purchasers from the manufacturer 
and thus obtain the highest discount. Ap- 
preciating that in the consideration of anti- 


8 Formerly Sec. 4 of the Clayton Act. 
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trust cases involving discriminations, difficulties 
arise because of inability of a party 
to become a purchaser or refusal of a party 
to become a vendor, yet no case has been 
found which controls the right of a party 
to deal with such persons as he chooses 
under the circumstances here present. As 
said in U. S. v. Colgate: *° 


“In the absence of any purpose to create 
or maintain a monopoly the act [Sher- 
man] does not restrict the long recognized 
right of trader or manufacturer engaged 
in an entirely private business, freely to 
exercise his own independent discretion 
as to parties with whom he will deal.” 


The Act under discussion [15 U. S. C. 
§ 13(a)] states that: 


“nothing contained in Section * * * 13 
* * %* shall prevent persons engaged 
in selling goods, wares or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and not 
in restraint of trade.” 


Now, of course, every refusal to sell to any 
customer is to some small degree and pro 
tanto a restraint of trade, but here no facts 
appear which show any creation or mainte- 
nance of monopoly or unreasonable restraint 
of trade, and this is plainly shown by the 
plaintiff, himself, who lists in this immediate 
locality a number of competing agencies 
and all direct purchasers from the manu- 
facturer. 


In Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co.,” it is said: 


“Before the Sherman Act it was the 
law that a trader might reject the offer 
of a proposing buyer for any reason that 
appealed to him; it might be because he 
did not like the other business methods, 
or because he had some personal differ- 
ence with him, political, racial or social. 
That was purely his own affair with which 
nobody else had any concern. Neither 
the Sherman Act, nor any decision of the 
Supreme Court construing the same, nor 
the Clayton Act has changed the law in 
thiswpartcilatie tance | a 


Of course, in determining to whom he 
would sell, the vendor may not, by his 
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action, violate either the letter or spirit of 
any Act of Congress. 


The right of a vendor, under ordinary 
circumstances and subject to exceptions, to 
select his purchaser under the antitrust laws 
has been recognized by my Associate, Judge 
Leahy, in Camfield Mfg. Co. v. McGraw Elec- 
tric Co. [1946-1947 Trape Cases 57,570], 
70 F. Supp. 477, 481. 


The matter of Bird & Son, Inc., 25 F. T. C. 
548, has much of interest. There, as here, 
sales were made to mail order houses and 
to jobbers for resale to retailers. Direct 
sales to retailers had been discontinued. 
There, as here, the price to mail order houses 
and to jobbers was the same. It was held 
that the Act (being the same as here involved) 


“does not purport to interfere with the 
right of the seller to select his customers. 
He may discriminate in the choice of his 
customers. Not until there is a discrimi- 
nation in price among those chosen does 
Section 2(a) of the Act have any appli- 
Gatton us acti 


[No Cause of Action] 


I am of the opinion that a plaintiff has 
no cause of action for a discrimination under 
15 U. S. C. §13(a), where it appears that 
the plaintiff was not a purchaser from the 
seller but a retailer purchasing from a job- 
ber, and where it appears that the seller 
sold to chain stores, mail order houses and 
jobbers (including the jobbers from whom 
the plaintiff bought) at exactly the same 
price and subject to the same discounts. 


[Section 3 of Robinson-Patman Act] 


In the briefs of the parties discussion was 
had solely of Section 13 with its paren- 
thetical subdivisions and particularly 13(a). 
At the argument Sec. 13a (without any 
parenthesis and an entirely different section) 
was mentioned with some degree of reli- 
ance. It was Section 3 of the Robinson- 
Patman Act inserted as an amendment by 
Senator Borah. The pertinent portion of 
the Section is set out in the footnote but 
will not be considered at length.™ I think 


10 250 U.S. 300, 307. 

11 227 F, 46, 49. 

12°25 ET. .C. 548, 553: See also, “Refusal 
to deal under the Federal Anti-Trust Laws,’’ 
103 U. of Pa. L. Rev. 847, 849. 

3 “Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such com- 
merce, to be a party to, or assist in, any 
transaction of sale, or contract to sell, which 
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discriminates to his. knowledge against com- 
petitors of the purchaser, in that, any discount, 
rebate, allowance, or advertising service charge 
is granted to the purchaser over and above any 
discount, rebate, allowance, or advertising serv- 
ice charge available at the time of such trans- 
action to said competitors in respect of a sale 
of goods of like grade, quality, and quantity; 


a eae 
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the section has no bearing upon the facts 
here present. To me it is clear that the 
“competitors” mentioned in the section 
means competing purchasers from the same 
seller and does not refer to competitors in 
the ultimate sale where the property has 
passed through a jobber and into the hands 
of a retailer. This is plainly shown by the 
legislative history, especially the remarks 
of Senator Borah who introduced the 
amendment.“ The matter sought to be pre- 
vented was the making of a discount or 
rebate to one purchaser without making 
the same discount to any other purchaser, 
and to make such discrimination a criminal 
offense. Representative Patman, the co- 
author of the Act, in his book the “Robin- 
son-Patman Act,’ * at page 261, reaches the 
same conclusion. Any other conclusion 
would make it impossible for a manufacturer 
to sell his product to a mail order house 
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or chain store and also to sell to a jobber 
even at the same price, since such jobber 
sells to a retailer at some profit to himself 
and the ultimate sale to the consumer could 
not be upon the same terms. If the section 
had any reference to a retailer buying from 
a jobber, it would allow the jobber to deter- 
mine the parties entitled to a treble damage 
suit against the manufacturer dependent 
upon the percentage of profit with which 
the jobber was content. 


[Summary Judgment for Defendants} 


Summary judgment in behalf of the de- 
fendants and against the plaintiff must be 
entered. 

The foregoing conclusion makes unneces- 
sary the consideration of other grounds for 
summary judgment advanced by the several 
defendants. 


An appropriate order may be submitted. 


[f 68,266] Harry V. Vance, Trustee in Bankruptcy for Frank Melvin Thompson, 
Bankrupt v. Safeway Stores, Incorporated, a corporation. 


In the United States District Court for the District of New Mexico. No. 2930 Civil. 
Filed January 19, 1956, 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Section 3 of the Robinson-Patman Act—“Engaged in Com- 
merce”—Intrastate Transactions.—Upon a motion by a retail grocery chain to dismiss an 
action brought under Section 3 of the Robinson-Patman Act on the ground that Section 3 
of the Act was specifically limited to things done in the course of commerce, and had no 
application to purely intrastate transactions, the court reserved ruling upon the issue in 
view of the language of the Mead Bread case, 1954 TRApE Cases { 67,906, which held that 
price discrimination, although made in intrastate commerce against a local competitor, was 
subject to the Act. 


See Price Discrimination, Vol. 1, J 3551.30. 


Constitutionality—Section 3 of the Robinson-Patman Act—Determination on Motion to 
Dismiss.—Upon a motion by a retail grocery chain to dismiss an action brought under Section 
3 of the Robinson-Patman Act on the grounds that the section violated the Fifth and Sixth 
Amendments to the Constitution, the court, although admitting doubts as to its constitu- 
tionality, refused to pass on the constitutionality of the Act where the merits of the case might 
be determined otherwise. 


See Price Discrimination, Vol. 1, § 3551.15, 9013. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Violations of Robinson-Patman Act, Section 3—Robinson-Patman Act as One of the 
Antitrust Laws.—Where a local grocer alleged that a retail grocery chain sold food products in 
a city in New Mexico at prices lower than those exacted by it elsewhere in the United States, 
and that the lower prices in the New Mexico city were made for the purpose of destroying 
competition or eliminating a local competitor, the court held that the local grocer had no right 
to maintain a private treble damage action under Section 3 of the Robinson-Patman 


44 Congressional Record, April 29, 1936, p. 6346. 15 Renold Press, N. Y. 1938. 
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Act, for the reason that Section 3 is a separate criminal statute and not one of the anti- 


trust laws, as defined in the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700, 9024.95. 
For the plaintiff: Nordhaus & Moses, Albuquerque, N. M. 


For the defendant: 
Albuquerque, N. M. 


Opinion of the Court 


Watpo H. Rocers, District Judge [Jn full 
text except for quotations from statutes in ap- 
pendixes|: This cause comes before the 
Court upon the first Amended Complaint 
filed by Harry V. Vance, Trustee in Bank- 
ruptcy for Frank Melvin Thompson, a 
Bankrupt, against Safeway Stores, Incor- 
porated, a corporation, and a Motion to 
Dismiss said First Amended Complaint, a 
Motion of the Defendant for a More Defi- 
nite Statement of Plaintiff's First Amended 
Complaint, and a Motion to Strike from said 
First Amended Complaint certain allega- 
tions contained in the last-mentioned plead- 
ing. Plaintiff seeks Judgment against the 
Defendant in the sum of Forty-Five Thou- 
sand Dollars ($45,000.00) and that the 
Judgment so recovered be trebled, for rea- 
sonable attorneys fees, costs of suit, and for 
other equitable relief under an alleged vio- 
lation of Section 3 of the Act of Congress 
of June 19, 1936, commonly known as the 
Robinson-Patman Act (49 Stat. 1528, 15 
U.S. C. A. 13a) and Section 4 of the Clay- 
ton Act, as amended (38 Stat. 731, 15 U. S. 
C. A., Section 15). 


[Allegations of the Complaint] 

A short summary of the allegations con- 
tained in the Amended Complaint, are deemed 
necessary fora proper presentation of the 
questions of law arising by the attack levied 
against the Amended Complaint by the above- 
mentioned Motions. 


The Complaint alleges that Vance is the 
Trustee in Bankruptcy of Thompson, who 
was adjudicated a bankrupt May 28, 1955, 
Thompson being a citizen of New Mexico; 
that the defendant is a Maryland corpora- 
tion, qualified as a foreign corporation in 
New Mexico; that from 1948 until May 
1955, Thompson operated a retail grocery 
store in Albuquerque, New Mexico. There 
then followed a statement descriptive, ac- 
cording to the plaintiff, of the defendant cor- 
poration. In effect, it alleges that the 
defendant is the second largest food chain 
in the United States, operating more than 
two thousand supermarkets in twenty-four 
states, having a very large sales in the 
United States, employing over forty-nine 
thousand persons, and owning and operat- 
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T. B. Keleher and John B. Tittman (Keleher & McLeod), 


ing various warehouses, bakeries, candy 
plants, milk plants and similar food proc- 
essing establishments. It is thereafter al- 
leged that defendant’s operations in the 
United States are divided into fifteen dis- 
tribution divisions, one of which is the El 
Paso Division serving West Texas and New 
Mexico, including Albuquerque. Defend- 
ant is alleged to be the dominant distributor 
and retailer of food products in West Texas 
and New Mexico, and that it supplies its 
retail stores in New Mexico from warehouse 
facilities operated in El Paso, Texas, trans- 
porting the greater portion of the food 
products sold in its stores in its own trucks 
from outside New Mexico, directly to its 
stores in Albuquerque, and elsewhere in 
New Mexico. An allegation appears that 
defendant’s sales in its stores in Albuquer- 
que are both at retail and wholesale. There 
then appears an omnibus allegation that by 
reason of defendant’s unlimited financial re- 
sources, and its processing and storage fa- 
cilities, its centralized management and its 
dominant position as a food distributor in 
this region, defendant was and is able to 
destroy competition in the City of Albu- 
querque, at the will of its management. It 
is then alleged that between September 1, 
1954, to the date of the filing of the Com- 
plaint, defendant, at the direction’ of its 
management located in El Paso, Texas, and 
Oakland, California, sold goods in the course 
of interstate commerce in its Albuquerque 
stores, at prices substantially lower than 
prices exacted by defendant for the same 
goods in other cities and towns in New 
Mexico, and elsewhere in the United States, 
for the purpose of destroying competition 
in the grocery business in the City of Albu- 
querque, in violation of those sections of 
the Federal Statutes first above cited. It is 
specifically alleged that substantially all 
the prices were established by defendant’s 
management located outside of New Mex- 
ico, Certain goods are attempted to be 
specified as having been sold in violation of 
the Robinson-Patman Act. These include 
soft drinks, coffee, flour, butter and other 
household staples. It is then alleged that 
when these items are advertised at unrea- 
sonably low prices, to attract large numbers 
of customers, this has a tendency to destroy 
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competition, and it is alleged that defend- 
ant’s competitors could not afford to sell 
such items at unreasonably low prices over 
a period of time, and remain in business. 
It is stated that satd unreasonably low prices 
extended over a period of more than six 
months, with the knowledge and intent on 
the part of the defendant that such action 
would destroy a number of its smaller com- 
petitors in Albuquerque, and that as a prox- 
imate result of the alleged illegal action of 
the defendant, a number of defendant’s com- 
petitors, including the plaintiff, were de- 
stroyed. They specifically allege that the 
bankrupt Thompson suffered a loss of busi- 
ness and profits in the years 1954 and 1955 
to his damage in the sum of Twenty Thou- 
sand Dollars ($20,000.00), and further, as a 
proximate result of defendant’s alleged ille- 
gal actions, Thompson became insolvent, 
became bankrupt, and lost his grocery busi- 
ness to his damage in the amount of Twen- 
ty-five Thousand Dollars ($25,000.00). 


[Defendant’s Contentions] 


The defendant’s Motion to Dismiss plain- 
tiff’s First Amended Complaint is based on 
the following grounds, first, that the First 
Amended Complaint fails to state a claim 
upon which relief can be granted, in that it 
does not contain a short and plain statement 
of the claimants, showing plaintiff entitled 
to relief as required by Rule 8(a) of the 
Federal Rules of Civil Procedure; second, 
that the Amended Complaint fails to state a 
claim on which relief can be granted, in that 
it did not allege sufficient facts with par- 
ticularity to state a violation of Section 3 of 
the Robinson-Patman Act (15 U.S. CA 
13a); third, that the Amended Complaint 
fails to state a claim upon which relief can 
be granted, and fails to establish the juris- 
diction of this Court over the subject matter 
of this action, for the reason that the Com- 
plaint does not concern transactions, occur- 
rences or activities taking place in the course 
of interstate commerce and within the scope 
of Section 3 of the Robinson-Patman Act, 
supra; fourth, the Amended Complaint fails 
to state a claim on which relief can be 
granted under Section 3 of the Robinson- 
Patman Act, supra, for the reason that Title 
15, U. S.C. A.,, Section 13a, is unconstitu- 
tional, being so vague and indefinite, that it 
violates the Fifth and Sixth Amendments 
to the Constitution of the United States, 
having no reasonable relation to the antici- 
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pated evil, and constituting an unreasonable 
interference with freedom of contract, as 
guaranteed by the Fifth Amendment to the 
Constitution of the United States; fifth, that 
the Amended Complaint fails to state a 
claim upon which relief can be granted un- 
der Section 3 of the Robinson-Patman Act, 
for the reason that said section is not one of 
the “Anti-Trust Laws”, within the purview 
of Section 4 of the Clayton Act (15 U. S. 
C. A., Section 15), and no private right of 
action for violation of said section exists 
under any laws of the United States; sixth, 
the Amended Complaint fails to state a 
claim upon which relief can be granted, 
under Section 3 of the Robinson-Patman 
Aci Gites Lobe Se Gua Sections lca). 
for the reason that said Complaint fails to 
allege facts establishing a violation of Sec- 
tion 3 of the Robinson-Patman Act, or facts 
demonstrating injury to plaintiff's business 
or property on account of an alleged viola- 
tion of said section. 


The grounds dispositive of this cause of 
action in its present status, will be taken up 
in the order of their importance. 


It has been deemed best to formulate ap- 
pendices to this Opinion, wherein can be 
contained the various statutes in dispute, 
together with pertinent references to ac- 
tions taken on Congressional bills by the 
Senate, the House of Representatives and 
committees thereof. By so doing, needless 
excerpts from the Statutes and from Con- 
gressional proceedings can thus be avoided. 


Little need be said, relative to the Motions 
to Strike and Make Denfiite and Certain, 
in view of the disposition hereinafter made 
of the cause on the Motion to Dismiss. 
Suffice it to say, if this cause be eventually 
tried upon its merits, the issues to be sub- 
mitted to a Jury, which has already been 
demanded herein, can be delineated with 
precision at a Pre-trial Conference, and 
thereby improper allegations can be deleted 
from any submission of the cause to a Jury. 
Likewise, by means of Pre-Trial Confer- 
ences, by Discovery (Rules 26 through 37), 
and by adherence to the suggestions con- 
tained in “Short Cuts in Long Cases”, 13 
Fed. Rules Decisions, page 42, et seqg., per- 
tinent information should be acquired by all 
of the parties hereto, so that a full presentation 
of all the ramifications of this cause can 
be had. 
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[Lack of Jurisdiction Alleged] 


Passing, now, to the Motion to Dismiss, 
the Court passed upon the three grounds 
therein, which were strenuously argued, 
orally, before the Court, namely, that the 
Court lacks jurisdiction of the subject mat- 
ter of this action; that Section 3 of the 
Robinson-Patman Act is unconstitutional, 
and lastly, that a private litigant has no right 
to maintain a treble damage action for vto- 
lation of Section 3 of the Robinson-Patman 
Act. Defendant contends that Section 3 of 
the Robinson-Patman Act specifically re- 
quires that the action constituting violations 
thereof, must occur “in the course of com- 
merce”, and that the Act is specifically lim- 
ited to things done in the course of commerce, 
and has no application to purely intra-state 
transactions, citing Myers v. Shell Oil Co. 
[1950-1951 TrapE CAsEs § 62,816], 96 F. Supp. 
670 and Standard Oil Co. v, Federal Trade 
Commission [1950-1951 TrapE CASEs { 62,746], 
345 [340] U. S. 231. Defendant emphasizes 
in this regard that all of the sales involved 
in this case were at retail from the Safeway 
markets to the home consumer. 

It is true that under the doctrine of 
Schechter v. U. S., 295 U. S. 495, Atlantic Co. 
v. Citizens Ice & Cold Storage Co. [1950-1951 
TRADE CASES { 62,538], 178 F. (2) 453, and 
Ewing-von Allmen Dairy Co. v. C. & C. Ice 
Cream Co. [1940-1943 TrapEe Cases J 56,005], 
109 F. (2) 898, and Federal Trade Commission 
v. Bunte Bros., Inc. [1940-1943 TrapE CASES 
J 56,098], 312 U. S. 349, together with many 
other cases of similar tenor, retail sales are 
considered solely as intra-state transactions. 
We are nevertheless confronted with the 
holding and the language in Moore v. Meads 
Fine Bread Co. [1954 Trapve Cases { 67,906], 
348 U. S. 115, decided by the Supreme 
Court of the United States in December, 
1954. 


The plaintiff strongly urges that the mer- 
chandising policies, from those of broad 
national concept down to the specific pric- 
ing of individual items of food are con- 
ceived and executed at defendant’s divi- 
sion headquarters in El Paso, Texas, and 
at its Oakland, California, offices, and that 
the local operator of the defendant’s public 
markets merely follows to the last detail, 
the comprehensive plans made beyond the 
boundaries of this district. This contention 
of the plaintiff must be regarded as true, for 
the purposes of the instant Motion, and in 
view of this strenuous contention, and the 
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language in the Mead Bread case, supra, this 
Court is loathe to rule upon this ground at 
this stage of the proceedings, and hence 
will reserve ruling thereon, until some fu- 
ture proceeding in this cause. The Court 
does not wish to have this ruling be re- 
garded as a direct overruling of this ground, 
lest it be regarded as “the law of the case”. 


[Constitutionality of Section 3 of 
Robinson-Patman Act] 


We pass, now, to the second ground, that 
Section 3 of the Robinson-Patman Act is 
unconstitutional. The challenged statute 
appears as Section 3 of the Robinson-Pat- 
man Act first set forth in the appendix 
hereto. Defendant contends that this sec- 
tion is so vague, indefinite and uncertain 
that an accused cannot determine in ad- 
vance, with reasonable certainty, what con- 
duct on its part might be claimed to violate 
that section’s provisions. In support of its 
motion, defendant has cited and argued the 
cases of Connally v. General Construction Co., 
269 U. S. 385, U. S. v. Cohen, Grocery Co., 
255 U. S. 81, Musser v. Utah, 333 U.S. 95, and 
Cline v. Frink Dairy Co., 274 U. S. 445. A 
thorough study of the statute in question, 
and the authorities pertinent thereto, have 
implanted in the Court’s mind grave doubts 
as to the constitutionality of Section 3 of the 
Robinson-Patman Act, Title 25 U. S. C.,, 
Section 13a. A sound application of the 
canons of constitutional law, however, makes 
it improvident for this Court to rule upon 
this issue at this stage of the proceedings. 
It is a general principle of constitutional 
law, that Courts will not pass on the con- 
stitutionality of an Act of the Legislature, 
if the merits of the case may fairly be de- 
termined otherwise, without so doing. See 
Flint v. Stone Tracy Co., 220 U. S. 107; 
Wright v. Vinton Mountain Trust Bank, 300 
U. S. 440, and Crowell v. Benson, 285 U. S. 
22. Stated differently, it may be said that a 
court will pass upon the constitutionality of 
law only when necessary to the determina- 
tion upon the merits of the case under con- 
sideration. See Ohio River Co. v. Dittey, 232 
U. S. 576; Southwestern Oil Co. v. Texas, 
217 U.S. 114, and Marvin v. Trout, 199 U. S. 
212: 


Inasmuch as the Court’s ruling as here- 
inafter discussed is to the effect that Title 
15, U. S. C. A., Section 13a is a criminal 
statute, only, and does not afford a private 
litigant an action for treble damages for 
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violation thereof, no necessity appears for 
a direct holding as to the constitutionality 
of such statute. For this reason, the Court 
will resist the allure of proceeding further 
under this phase of the case, will reserve 
ruling on that point, and will now proceed 
to the ground which the Court holds dis- 
poses of the matter presented to the Court. 


[No Basis for Private Treble Damage 
Litigation] 

In holding as it does, that a private liti- 
gant has no right to maintain a treble dam- 
age action for violation of Section 3 of the 
Robinson-Patman Act, 15 U. S. C. 13a, the 
Court does so after recourse to Vols. 79 
and 80 of the Congressional Record, the Com- 
mittee Reports pertaining to the Robinson- 
Patman Act, and the Borah-Van Nuys bill, 
and a reference to Vol. 38, U. S. Statutes at 
Large, 730, et seq., and 49 U. S. Statutes at 
Large, pages 1526, et seq. 

A summary of the legislative history of 
the statutes under consideration in this case 
is set forth in the third part of the appen- 
dix to this opinion, and reference may be 
had thereto for the factual background upon 
which the Court’s decision is, to some ex- 
tent, predicated. It should be pointed out 
that unnecessary confusion is presented to 
any person checking the United States 
Code or U. S. Code Annotated, by reason 
of the method adopted by the codifiers in 
labeling the Acts in question. Sections 1 
and 2 of the Robinson-Patman Act are set 
forth in 15 U. S. C. 13(a), while Section 3 
thereof is labeled “13a”, ‘This confusing 
numbering of the Statutes accounts, in the 
Court’s opinion, for much of the confusion 
appearing in previous decisions seeking to 
construe these important Acts of Congress. 
I feel that the Bench and the Bar have, in 
times past, been led into error by reason of 
this method of codification, and may ac- 
count for some of the opinions now existing 
in our law reports. 

As a starting premise, we may assume 
that private litigants have no right of action 
under the Anti-trust laws, unless the right 
is specifically created and granted by Con- 
gress, 15 U.S.2 Crel5 “providées} in, effect, 
that any person injured in business by rea- 
son of anything forbidden in the Anti-trust 
laws, may sue therefor in any District Court 
of the United States, and shall recover triple 
damages, costs of suit and a reasonable at- 
torney’s fee. In order to determine the 
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meaning of the words “Anti-trust laws”, 
one must look at that section of Title 15, 
U.S. Code, defining the words used therein. 
Referring, first, to Section 12 of Title 15, 
U. S. Code, we find that “Anti-trust laws”, 
as used in Section 15 of said Title, include 
sections 1 to 27 of Title 15. Were one to 
stop at this stage of legal research, the im- 
mediate result would be that one would be 
convinced that Title 15, U. S. C., Section 
13a, being included between Sections 1 and 
27 of Title 15, is an Anti-trust law, the 
violation of which would give rise to a triple 
damage action on the part of an injured 
competitor. The codifiers state as the source 
of Section 12, Title 15, U. S. C. A., Chapter 
323, Section 1, 38 Stat. 730, approved Octo- 
ber 15, 1914. A portion of Section 1 of 
Chapter 323 of the Statutes at Large last 
above cited, is set forth in the appendix. 
It will be noted that the Anti-trust laws 
therein defined, relate by title and date, to 
the Sherman Act, the Clayton Act, amend- 
ments to each of the said Acts, and to a 
certain taxation act, all enacted prior to 
October 15, 1914. This section has never 
been amended by Congress, and hence, we 
must construe and limit the definition of 
“Anti-trust laws”, to those laws specifically 
enumerated in the 1914 Statutes and such 
subsequent Acts of Congress as amend any 
of the Acts specifically therein enumerated. 
To do otherwise would constitute Judicial 
legislation, and would be an affront to one 
of the three coordinating and separate 
branches of our National Government. 

A close examination of the Robinson- 
Patman Act, as it appears in 49 Stat., pages 
1526 to 1528, conclusively shows the Clayton 
Act was amended, and only amended by 
Section 1 of the Robinson-Patman Act. The 
enacting clause of Chapter 592 of the 74th 
Congress provides that Section 2 of the Act 
entitled “An Act to supplement existing 
laws against unlawful restraints and mo- 
nopolies, and for other purposes”, approved 
October 15, 1914, as amended (U. S. C.,, 
Title 15, Section 13), is amended to read as 
provided in Section 1 of the Robinson-Pat- 
man Act. Said Section 2 is preceded by 
quotation marks, which continue until the 
end of Section 1 of the Robinson-Patman 
Act. Section 2, regarding pending litiga- 
tion, Section 3 being the Act upon which 
plaintiff Vance seeks damages herein, and 
Section 4 being an exclusion of cooperative 
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associations, do not purport to be amenda- 
tory of any then existing Anti-trust Act. 
Congress does not appear to even have at- 
tempted to so amend existing Anti-trust 
Acts, and such an intent should not be im- 
plied by those of us whose duty it is to con- 
strue Congressional Statutes. 


I take it that no authority need be cited 
as to our right to go behind the codifications 
of our Federal laws. 1 U.S. C. A., page 4, 
states, in effect, that the matters set forth in 
the Code shall establish prima facie, the 
laws of the United States which are general 
and permanent in nature, but nothing in 
the Act authorizing the codification shall be 
construed as repealing or amending any such 
law, or as enacting as new law, any matter 
contained in the Code. It is then provided 
that in case of any inconsistencies arising 
through omission or otherwise, between 
the provisions of any of the sections of the 
Code, and the corresponding portions of the 
legislation theretofore enacted, effect shall 
be given for all purposes whatsoever, to such 
enactments. 


When Congress creates a new offense 
and sets forth the penalty which the Court 
concludes Congress did, as to Title 15, 
U. S. C. 13a, the penalty so provided, in 
this case a criminal penalty, is exclusive. 
See Wilder Mfrg. Co. v. Corn Products Re- 
finery Co., 236 U. S. 165; State of Minn. v. 
Northern Securities Co., 194 U. S. 48; U. S. 
v. Cooper Corp. [1940-1943 Trappe CASES 
756,111], 312 U. S. 592 [600], and Paine 
Lumber Co. v. Neal, 244 U. S. 459. 


This point of law has never received the 
specific attention of the Supreme Court of 
the United States. It was urged by the 
plaintiff that the decision of that tribunal in 
the Mead Bread Case, supra, is authority for 
the proposition that a private litigant has a 
right for damages in a civil action. A study 
of the court file in this district, where that 
cause arose, a study of the transcript on 
appeal, and many readings of Mr. Justice 
Douglas’ opinion all point to the conclusion 
that never once, by direction or indirection, 
was this issue brought to the attention of 
the trial court, the U. S. Court of Appeals, 
nor of the Supreme Court of the United 
States. This issue has received the attention 
of several U. S. District Courts, and at least 
one U. S. Court of Appeals, In the case of 
National Used Car Market Report, Inc. v. 
National Auto Dealers Association [1952 TRADE 
Cases { 67,369], 108 F. Supp. 692 (D. C. 
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D. C., 1951), in dismissing a complaint 
under Section 3 of the Robinson-Patman 
Act, the court stated “The court is inclined 
to the view that no action for damages or 
injunction is maintainable under the sec- 
tion in question.” The Court of Appeals of 
the District of Columbia, in affirming that 
decision in the case of National Used Car 
Market Report v. National Auto Dealers As- 
sociation [1952 Trape Cases { 67,370], 200 F. 
(2) 359, apparently approved of the lower 
court’s ruling that no civil action is available 
to a private litigant. To be sure, the matter 
was not extensively presented in the opin- 
ions of either court, but this Court is con- 
vinced that the rule of the Court of Appeals 
for the District of Columbia is that no ac- 
tion for damages exists in a private indi- 
vidual, and that that court is in harmony 
with the instant decision. 

In the case of Hershel Calif. Fruit Prod- 
ucts Co. v. Hunt Foods [1954 Trape CASES 
J 67,653], 119 F. Supp. 603, the court ex- 
pressed grave doubts as to whether Section 
3 of the Robinson-Patman Act is one of the 
Anti-trust laws, so as to provide a private 
right of action for its violation. This opin- 
ion is apparently shared by contributors to 
Law Review articles. See 50 Harvard Law 
Review, pages 106, 121 and 122. Werne 
“Business and the Robinson-Patman Law.” 
See, also, 85 Univ. of Pa. Law Review, 306; 
22 Wash. Univ. Law Quarterly 153, and 22 
Amer. Bar Association Journal 539, at page 
649, Note 14. Another non-judicial opinion, 
which harmonizes with this decision, is 
that of the Attorney General’s National 
Committee to Study the Anti-trust Laws; 
in its report dated March 31, 1955 at page 
200, it is stated: 


“We believe that acceptance of Section 
3 as a basis for private treble damage liti- 
gation involves highly dubious statutory 
construction and, more important, finds 
support neither in the legislative intent 
nor overall antitrust policy. Hence, at the 
least, any authority to enforce Section 3 
should be restricted to responsible officials 
of the United States. Such drastic legis- 
lation threatening common and competi- 
tive pricing practices with the risk of 
criminality, if tolerated at all, should be 
accessible only to the Government which 
has already sought to limit its application.” 


The decisions reaching an opposite con- 
clusion have been collected and set forth 


_by U. S. District Judge Yankwich in the 
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case of Balian Ice Cream Co. v. Arden Farms 
Co. [1950-1951 Trape Cases {[ 62,742], 94 F. 
Supp. 796 (1950). I realize that Judge 
Yankwich is an able Jurist with consider- 
able experience in Anti-trust law, both prior 
to his ascendency to the Federal Bench, and 
during his tenure thereof. In spite of this, 
I disagree with him, and herein hold di- 
rectly contra to that Jurist. An analysis of 
the authorities upon which he apparently 
relied, and which he sets forth in the Balian 
Ice Cream Co. case, demonstrates that they 
either do not involve Section 3 of the Rob- 
inson-Patman Act at all, or involve said 
Statute, together with various sub-sections 
of Title 15 U. S. C. 13(a). As I remember 
it, some eight cases are cited in the Balian 
case, but if said number were quadrupled, 
those cases would not change my deep-set 
conviction, which is my ruling herein, that 
Title 15, U. S. C. 13a, is a criminal statute, 
only, and that a private litigant has no right 
of action for damages for an alleged viola- 
tion thereof. 

The defendant will submit an Order in 
conformity with this Opinion by January 
31, 1956. 


* * * [Appendixes “A” and “B,” not 


reproduced, set out the texts of the Robinson- 
Patman Act and Section 1 of the Clayton Act.] 


Appendix “C” 


LEGISLATIVE History oF SECTION 3, 
RopinsoN-PATMAN ACT 


An analysis of the legislative history of 
Section 3 of the Robinson-Patman Act 
shows that it was a separate criminal statute 
known as the Borah-Van Nuys Bills, which 
was introduced in the Senate on May 4, 
1936, some eight months after the Robinson 
and Patman Bills were presented to the 
House and Senate. 

The Borah-Van Nuys measure was at- 
tached to the Robinson Bill (No. 4171), in 
the Senate as a Floor Amendment, but not 
as an amendment to the Clayton Act, and 
became Section 3 of the Robinson Bill (80 
Cong. Rec. 6349). 

The phraseology of the Borah-Van Nuys 
measure was unchanged from the time of 
its introduction to the time of its enact- 
ment. Its provision is almost identical in 
wording with the Canadian Price Discrimi- 
nation Act, which is a part of the Canadian 
Criminal Code, (25-26 Geo. V. Chap. 56 
Section 9 (Canada 1935)). 
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The Patman Bill was passed by the 
House on May 28, 1936, and it and the 
Robinson-Patman Bill went to conference. 
The Conference Committee reported a re- 
vised draft on June 8, 1936, incorporating 
the Borah-Van Nuys amendment as Sec- 
tion 3. 


The following excerpts from the Con- 
gressional Record show that Section 3 is a 
separate criminal statute, not to be con- 
strued in connection with other Sections of 
the Robinson-Patman Act, and not a part 
of the Anti-trust Laws: 


Rep. Patman, co-author of the Robinson- 
Patman Act, in his testimony before a sub- 
committee of the House Judiciary Com- 
mittee on May 10, 1950, stated that Section 
3 was definitely not a part of the Clayton 
Act or of the Anti-trust Laws: 


“ke * %* section 3 of the Robinson- 


Patman Act has never been added to the 
list of laws designated as ‘antitrust laws’ 
in section 1 of the Clayton Act. 

‘ex * * the House did not put section 
3 in that act, it was put in in the Senate, 
Senator Borah and Senator Van Nuys 
were the authors, it was put in and in 
conferences, to get a bill, we agreed for 
it to stay in. Since that time section 3 
has not been carried as part of the anti- 
trust laws. It should be. I hope that 
you will consider making it clear in this 
bill.’ 


(Hearing on House H. R. 7905, Serial 
No. 14, Part 5, p. 48, 8lst Cong., 2d sess.). 


Rep. Miller, one of the conferees of the 
measure, stated as follows, (80 Cong. Rec. 
9421): 


“Section 3, which the gentleman from 
New York talks about, is the Borah- 
Van Nuys amendment and that is the 
criminal section of this bill. * * * Sec- 
tion 3 in the bill is placed in an effort 
to make the criminal offense apply only 
to that particular section, and believe 
that is a reasonable construction, if you 
will look at the bill.” 


Rep. Miller further stated: 


“Section 3 is the Borah-Van Nuys 
amendment. We accepted that amend- 
ment for this reason and this reason 
only. The first section of the bill as re- 
ported back here amends section 2 of the 
Clayton Act.’ (Italics supplied). 


Rep. Miller, when asked whether Section 
3 was “a part of the same act” as the part 
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of the bill amending the Clayton Act, re- 
plied, (80 Cong. Rec. 9421): 


“Of course it is, but it is not a part of 
the Clayton Act as amended by section 2 
(Section 1 of the Robinson-Patman 
Bill).” 
The Conference Committee report, House 
Report No. 2951, 74th Congress, 2d sess., p. 8 
(80 Cong. Rec. pp. 9414-9415) states: 


Hae Section oe Oreties bills nae 
contains the operative and penal provi- 
sions of what was originally the Borah- 
Van Nuys bill (S. 4171). While they 
overlap in some respects, they are in no 
way inconsistent with the provisions of 
the Clayton Act amendment provided for 
im section 1.’ (Italics supplied.) 


Rep. Utterback, Chairman of the House 
Managers, stated as to Section 3, as follows, 
(80 Cong. Rec. 9419) : 


“Section 3. Penal provisions. Section 
3 of the bill sets aside certain practices 
therein described and attaches to their 
commission the criminal penalties of fine 
and imprisonment therein provided. It 
does not affect the scope or operation of 
the prohibitions or limitations laid down 
by the Clayton Act amendment provided 
for in section 1.” (Itailics supplied) 


The distinction between Section 3 and Sec- 
tion 1 of the Act is further manifest by the 
conference committee report, which stated: 


Section 3 authorizes nothing which that 
amendment (Section 1 of the Robinson- 
Patman bill) prohibits and takes nothing 
from it. On the contrary, where only 
civil remedies and liabilities attach to vio- 
lations of the amendment provided in 
section 1, section 3 sets up special pro- 
hibitions as to the particular offenses 
therein described and attaches to them 
also the criminal penalties therein pro- 
vided.” (Italics supplied). 


see cH Reps Nos 2951) \74thy Gone) 2d 
sess. p. 8 (80 Cong. Rec. pp. 9414-9415). 

In the form in which it was finally en- 
acted the Robinson-Patman Act _ repre- 
sents an amalgamation of a series of legislative 
proposals originating with the Patman bill 
introduced by Representative Patman on 
June 11, 1935 (79 Cong. Rec. 9081). Joint 
hearings were held beginning on July 10, 
1935, and extending through the last ses- 
sion of the 74th Congress on the Patman 
bill and also on H. R. 4995 and H. R. 
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5062, introduced by Representative Mapes. 
Unable to reach a conclusion on the basis 
of its first hearings, the committee en- 
trusted further hearings to a subcommittee 
headed by Representative Utterback. Prior 
to reconvening his subcommittee in Feb- 
ruary, 1936, Mr. Utterback had introduced 
his own bill (H. R. 10486), some features 
of which were ultimately incorporated in 
the Patman bill. On March 31, 1936, the 
House Committee favorably reported the 
Patman bill in considerably modified form. 


Consideration in the Senate was some- 
what less extended. On June 26, 1935, 
shortly after the introduction of the Pat- 
man bill in the House, Senator Robinson 
introduced an identical measure, S. 3154 
(79 Cong. Rec. 10129), in the Senate. No 
hearings were ever held on this measure. 
On February 3, 1936, the Senate committee 
on the judiciary favorably reported the 
Robinson bill with substantial amendments. 

In the meantime on January 16, 1936, 
Senator Borah had introduced a bill, S. 
3670, likewise designed to prohibit price 
discrimination (80 Cong. Rec. 461), and on 
January 30, 1936, Senator Van Nuys intro- 
duced a similar measure, S. 3835 (80 Cong. 
Rec. 1194). On March 4, Senators Borah 
and Van Nuys consolidated their bills in a 
single measure, S. 4171 (80 Cong. Rec. 
3204), on which a subcommittee of the 
Senate committee on the judiciary held 
hearings. No report was ever made on 
these measures. In addition Senator Cope- 
land had introduced two similar measures, 
S. 4024 and S. 4275. No committee action 
was taken on these. When the Robinson 
bill came to a vote in the Senate on April 
23 and 24, the Borah-Van Nuys measure 
was attached to it as a floor amendment, 
but not as an amendment to the Clayton 
Act, and became Section 3 of the Robinson 
bill (80 Cong. Rec. 6349). 


The Patman bill was passed by the 
House on May 28, 1936, and it and the 
Robinson bill went to conference. After a 
short conference, the conference committee 
reported a revised draft on June 8, 1936, 
incorporating the Borah-Van Nuys Amend- 
ment as Section 3. This revised draft was 
eventually enacted by Congress and ap- 
proved by the President in the form here- 
inbefore set forth in Appendix “A” hereof, 
as extracted from 49 Stat. 1526. 
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[1 68,267] United States v. National Lead Company, Titan Company, Inc., and 
E. I. du Pont de Nemours and Company. 


In the United States District Court for the Southern District of New York. Civ. 
26-258. Filed January 10, 1956. 


Case No. 802 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Decrees—Construction Pro- 
ceeding—Jurisdiction.—A defendant’s motion for a court order construing a final decree 
entered against it as not prohibiting a proposed agreement between it and a foreign com- 
pany was denied on the ground that the court lacked jurisdiction to entertain a motion for 
the construction of a decree. The court held that the decree, insofar as what it sought to 
do and did accomplish, needed no construction, and to undertake to construe the decree 
so as to rule on the merits of the instant application would be giving a merely advisory 
opinion on the defendant’s proposed venture between it and a foreign company. More- 
over, the power of the court to examine in a construction proceeding new ventures pro- 
posed to be undertaken by a defendant had expired, where the decree had been effective 


in accomplishing the effects sought by plaintiff in its complaint. 
See Department of Justice Enforcement and Procedure, Vol. 2, § 8233.325. 


For the plaintiff: Herbert Brownell, Jr., Attorney General, Department of Justice; 
Stanley N. Barnes, Chief Antitrust Division, Department of Justice; Richard B. O’Donnell, 
Chief Antitrust Division, New York Office; and Paul W. Williams, U. S. Attorney. 


For the defendants: Milton Handler, New York, N. Y., for National Lead Company. 


For a prior decision of the U. S. Supreme Court, see 1946-1947 Trade Cases { 57,575; 
affirming U. S. District Court, Southern District of New York, 1944-1945 Trade Cases 


{ 57,394. 
Opinion 
[Interpretation of Decree] 


SIDNEY SUGARMAN, District Judge [Jn full 
text]: The defendant National Lead Com- 
pany moves “for an order construing the 
Final Decree herein, dated October 11, 1945, 
as not prohibiting” an agreement proposed 
to be made between National Lead Com- 
pany and Fabriken Bayer Aktiengesell- 
schaft, hereafter called “Bayer.” 

The decree made by Judge Rifkind* and 
affirmed by the Supreme Court’ was the 
culmination of the trial of an action brought 
by the United States against movant, Na- 
tional Lead Company, Titan Company, 
Inc. and E. I. duPont de Nemours and 
Company, Inc., to enjoin the defendants 
from continuing violations of Sections 1 
and 2 of the Sherman Antitrust Act and 
for ancillary remedies. 

The defendants were found by the trial 
court “to have been engaged in a combina- 
tion in restraint of trade and commerce in 
titanium pigments among the several states 
of the United States and of foreign na- 
tions. .. .” The court also found “that 


the defendants have been and now are par- 
ties to contracts, agreements, and under- 
standings in restraint of such trade and 
commerce in violation of Section 1 of the 
Sherman Act, 26 Stat. 209, 15 U. S. C. A. 
Salt aera ay 

Jurisdiction of the court is claimed by 
movant to rest upon the final paragraph of 
the decree which provides: 

“13.° Jurisdiction of this cause, and of 
the parties hereto, is retained by the 
Court for the purpose of enabling any of 
the parties to this decree, or any other 
person or corporation that may here- 
after become bound, in whole or in part, 
thereby to apply to the Court at any 
time for such further orders, modifica- 
tions, vacations or directions as may be 
necessary or appropriate (1) for the con- 
struction or carrying out of this decree, 
and (2) for the enforcement of compli- 
ance therewith and the punishment of 
violations thereof.” 

In support of its motion, National Lead 
shows that it produces and sells titanium 
pigments in the United States and abroad. 
By paragraph 6 of the 1945 decree, movant 
and the co-defendants were enjoined: 


1 United States v. National Lead Company, 
[1944-1945 TRADE CASES { 57,394], 63 F. Supp. 
SIS. 
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319. 
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“(a) from entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, or claiming any rights under 
any contract, agreement, understanding, 
plan or program among themselves, the 
co-conspirators, or with any other person, 
partnership or corporation, which has as 
its purpose or effect the continuing or 
renewing of any of the agreements listed 
in paragraph 5 hereof.” 

The court by paragraph 5 of the decree 
adjudged certain agreements to be unlawful 
and restrained the defendants from further 
performance thereof and of any agreements 
amendatory thereof or supplemental there- 
to. Other provisions made to effectuate the 
decree are not here directly relevant except 
so much of paragraph 8 which required 
movant within one year to present a plan 
whereby it would acquire all of the stock 
of Titangesellschaft m.b.H. (TG) or divest 
itself of any interest therein. National 
Lead in compliance with this proviso has 
acquired the entire ownership of TG. 

TG is a German corporation and a pro- 
ducer of titanium pigments. It was estab- 
lished by National Lead and I. G. Farben- 
industrie A. G. (I. G.)* pursuant to agree- 
ments which bound the parties to the scheme 
or plan found to be unlawful and in violation 
of Section 1 of the Sherman Act. 

Movant claims that TG’s potential for 
expansion to meet the current worldwide 
demand for its product has been fully ex- 
ploited and new facilities for production of 
titanium pigments in Germany are required 
to satisfy the pressing demands of the 
market. 

For economic and financial reasons movant 
proposes to enter into an agreement with 
Bayer for the creation of such expanded 
facilities. 

In barest outline, the proposal looks 
toward the exploitation of Bayer’s existing 
site, its raw material, water supply, ship- 
ing facilities, trained personnel and other 
assets coupled with National Lead’s pat- 
ents, technical information and capital. Na- 
tional Lead and Bayer propose the formation 
of an as yet unnamed “New Company” under 
their joint control and ownership at Krefeld- 
Uerdingen in the Federal Republic of 
Germany. 

The draft of the proposed agreement 
refers to the terms of the Final Decree 
in this action and in effect National Lead 
and Bayer agree to abide by the terms thereof. 
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In opposition to the motion, the plaintiff 
United States urges that, against the back- 
ground of the main action, the antitrust 
violations therein found and the Final De- 
cree, the proposed agreement would be 
violative of the spirit if not the letter of 
Judge Rifkind’s decree and is prohibited 
thereby. This contention is stressed regard- 
less of the lawfulness of the proposal under 
the antitrust laws generally. 


The United States points to the fact that 
Bayer is the successor to I. G. at least in 
respect of the subject matter of the pro- 
posed agreement between National Lead 
and Bayer, viz., production and distribution 
of titanium pigments. 

In 1925, Bayer, formerly an independent 
company, merged into the I. G. entity. 
After the defeat of Nazi Germany the 
Allied High Commission for Germany or- 
dered the dispersion of the ownership and 
control of I. G. and the extinguishment of 
its juristic personality. The assets of I. G. 
were distributed among twelve companies 
to promote competition in the German 
chemical and related industries. One of 
these twelve companies was and is Bayer, 
movant’s proposed partner in the new 
venture. 

Accordingly, the government urges that 
the relief sought by plaintiff is in effect a 
step toward revival of the practices con- 
demned by this court by the decree of 
October 11, 1945, arguing that Bayer’s 
ancestry conclusively bars it from entering 
into the proposed contract under the final 
decree. Thus National Lead contends that 
the agreement springs from purely valid 
and legitimate business reasons having 
“neither the purpose nor effect, directly or 
indirectly, of entering into, continuing or 
renewing any agreements, acts or practices 
forbidden by the decree,’ whereas the Gov- 
ernment urges that National Lead, by 
joining Bayer in forming the “New Com- 
pany,” would (a) flaunt the decree of this 
court by realigning itself with the successor 
to I. G. from which National Lead was 
ordered divorced by the decree, or (b) vio- 
late the antitrust laws de novo, or (c) do 
both. Which may be right cannot be deter- 
mined on the papers before the court. But 
even if it could, the motion to construe the 
decree would nevertheless have to be denied 
for lack of jurisdiction, a matter which 


’ Found by Judge Rifkind to be a co-con- 
spirator in the main action. 
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both parties assumed to exist but which 
the court finds lacking. 


A study of the antitrust cases construing 
decrees containing reservations of jurisdic- 
tion such as is found in the instant action 
shows that such authority is retained (1) 
to assure that the decree will be effectuated 
in the sense that competition be restored 
in the commerce or trade affected by the 
violations by the remedial means adopted 
by the court* and (2) to reserve to the 
court the power to enforce its decree 
through contempt proceedings. 


There appears to be no question that the 
provisions of the decree requiring affirma- 
tive remedial action on the part of National 
Lead and the other defendants have been 
fully complied with. So much of the decree 
as forbids conduct directed toward re- 
juvenation of the unlawful restraints of 
trade and commerce practiced by the de- 
fendants have so far been obeyed by the 
defendants including National Lead. 


Ten years have elapsed since Judge Rif- 
kind shaped the decree of this court to 
restore intranational and international com- 
petition in titanium pigments insofar as was 
then possible to the then existing industry 
which was characterized by the Supreme 
Court as a “vigorous, comparative young, 
but comparatively large, world-wide in- 
dustry.” * 


The court is aware of the far reaching 
changes in the world economy which have 
taken place in that ten year period—witness 
the destruction of the I. G. complex. 


The violation of the Sherman Act was 
found in the main action in the patent 
pooling and in the related agreements re- 
straining interstate and foreign commerce.® 
The decree has been effectuated and thus 
a construction proceeding is inappropriate 
to give National Lead the relief it herein 
seeks. The decree, insofar as what it 


+See United States v. Gypsum Co., [1950-1951 
TRADE CASES {f 62,729], 340 U. S. 76, 88, 89; 
United States v. Int. Harvester Co., 274 U. S. 
693, 703, 704; United States v. Imperial Chemi- 
cal Industries, [1952 TRADE CASES f 67,282], 
(S. D. N. Y.) 105 F. Supp. 215, 220. 

5 United States v. National Lead 
[1946-1947 TRADE CASES { 57,575], 
319, 347. 

© United States v. National Lead Company, 
[1946-1947 TRADE CASES { 57,575], 332 U. S. 
319, 347. 
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sought to and did accomplish, needs no 
construction; the parties understand it 
fully as is apparent from their respective 
positions taken in this proceeding. Should 
the court undertake to construe the decree 
and on its construction thereof to rule on 
the merits of the instant application, it 
would be giving a merely advisory opinion 
on a res nova. 


Movant is not here seeking a modification 
of the decree on any claim of undue restric- 
tion of its right to contract.”. It claims 
rather that proposed activity is not within 
the purview of the decree. The power of 
the court to examine in a construction pro- 
ceeding new ventures proposed to be under- 
taken by a defendant in this case has long 
since expired, at least as long ago as it 
could be said that the decree had been 
made effective in accomplishing the effects 
sought by plaintiff in its complaint. 


Of course, the court retains jurisdiction 
indefinitely to compel compliance with its 
decree on a proper affirmative showing by 
plaintiff that the defendants or any of them 
have contemptuously violated the decree. 
Similarly the court has jurisdiction to take 
further action upon a decree to make its 
enforcement conform to conditions in the 
exercise of the usual powers of a court of 
equity. But the instant application is 
neither of these. 


Movant with good cause is apprehensive 
that the execution of its proposed agree- 
ment with Bayer will precipitate a proceed- 
ing to punish it for contempt. In view of 
this, it is not free to go on with its plans 
(which involve an expenditure by it of 
between 4 and 5 million dollars) without suf- 
fering the consequences if it should eventu- 
ate that it is in error in its belief that the 
formation of the “New Company” will not 
violate the decree. But in this regard 
movant is in no different position from 


7Cf. United States v. National Lead Com- 
pany, (1946-1947 TRADE CASES { 57,575], 332 
URS S197 36a: 

8 Cf. United States v. Lake Shore & M. 8. 
Ry. Co., 281 Fed. 1007, 1011; United States v. 
Lake Shore & M. 8. Ry. Co., 5 F. 2d 240; 
United States v. E. I. duPont de Nemours Co., 
273 Fed. 869, 872. 

9 United States v. United States Steel Corp., 
251 U. S. 417, 452; Root v. Woolworth, 150 
U. S. 401; United States v. H. I, duPont de 
Nemours Co., 273 Fed. 869, 873. 
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Simmons Co. v. Neo Fashion Furniture Corp. 
thus situated, procure an advisory opinion 
from the court on its proposed venture with 
Bayer. 
Solely for lack of jurisdiction to entertain 
the instant motion for a construction of the 
decree herein, it is denied. 


It is so ordered. 


any other entrepreneur who undertakes a 
venture that may ultimately be held to 
flaunt the antitrust laws.° By the event 
of having once been held to have partici- 
pated in an unlawful combine, now long 
since dissolved by compliance with the 
decree, it cannot, any more than one not 


[{ 68,268] Simmons Company v. Neo Fashion Furniture Corporation. 


In the New York Supreme Court, Kings County, Special Term, Part I. 135 N. Y. 


L. J., No. 28, page 10. Dated February 9, 1956. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Notice of Price—Defenses—Discriminatory Policies—A mattress manu- 
facturer’s motion for a temporary injunction in a fair trade enforcement suit in which the 
manufacturer alleged that it had informed the defendant in writing of the minimum resale 
prices and that defendant had sold below such prices was not granted where the defendant 
denied that it had violated plaintiff’s fair trade agreements and that it had received notice 
from the plaintiff, and alleged that the plaintiff had destroyed its own price structure and 
waived its rights, if any, by certain alleged discriminatory policies. The conflicting issues 
of fact could not be decided by a reading of the pleadings but must await a trial in order 
to be resolved. 


See Fair Trade, Vol. 1, { 3268.34, 3436.34. 


MarTUSCELLO, Justice [In full text]: This 
is a motion for a temporary injunction 
pursuant to the provisions of the Feld- 
Crawford Act, sections 369a, &c., of the 
General Business Law, to enjoin the de- 
fendant from advertising, offering for sale 
or selling at retail articles manufactured 
and sold by the plaintiff, especially plain- 
tiffs mattresses bearing the trade-mark 
“Beautyrest,’ at prices below the minimum 
retail sales prices stipulated by plaintiff in 
its Fair-Trade contracts. Plaintiff alleges 
that it informed the defendant in writing 
that minimum resale prices at retail cover- 
ing its Beautyrest mattresses and others of 
its products had been established in New 
York pursuant to the Feld-Crawford Act 
and enclosed notices of the minimum retail 
prices then in effect. Plaintiff avers, further, 
that the defendant has advertised and 
offered for sale at retail Beautyrest mat- 
tresses and box springs at prices below the 
minimum resale price established for that 
article. The defendant categorically denies 


Report of the Attorney General's National 
Committee to Study the Antitrust Laws March 
31, 1955 at p. 368—‘'The Committee recognizes 
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that it has violated any of plaintiff’s Fair 
Trade agreements and also denies that it 
ever had any notice that plaintiff’s prod- 
ucts were claimed to be the subject of such 
agreements. Defendant also asserts that 
plaintiff, by reason of certain alleged dis- 
criminatory policies, has destroyed its price 
structure and has waived and abandoned 
whatever rights it may have had therein. 
The foregoing conflicting issues of fact 
presented by the papers herein cannot be 
decided upon a mere reading of the papers 
submitted by the parties and consequently 
they must await a trial in order to be 
resolved (Capital Television Corp’n v. Telco 
Television, 95 N. Y. Supp., 2d, 512). Pilain- 
tiff’s motion is, therefore, denied. In order 
to expedite a trial of the action defendant 
should serve its answer promptly and the 
action will be set down for trial on the 
Special Term, Part III, Calendar of Febru- 
ary 27, 1956, subject to the approval of the 
justice presiding there at that time. Settle 
order on notice. 


that the uncertainty of antitrust’s standards 
may plague good faith business efforts to stay 
within the law.’’. 


© 1956, Commerce Clearing House, Inc. 
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[] 68,269] Cole Steel Equipment Co., Inc. v. Art-Lloyd Metal Products Corporation 
and Elias B. Gunzburg. 


In the New York Supreme Court, Appellate Division, First Department. No. 9676. 
Dated February 14, 1956. 


Appeal from order of the Supreme Court at Special Term (Stevens, J.), entered 
August 11, 1955, in the New York County Clerk’s office, and from judgment entered 
thereon on September 6, 1955, dismissing the complaint for insufficiency. 


New York Antitrust (Donnelly) Act 


Contracts in Restraint of Trade Under State Laws—Agreement Not To Sell Cer- 
tain Competing Equipment for Three Years—Legality.—A restrictive provision in a con- 
tract entered into between the plaintiff manufacturer of office equipment and the defendant 
manufacturer of electronic and electrical equipment whereby the latter, in consideration 
for a loan of $25,000, agreed to manufacture office equipment for the former and agreed 
not to sell certain office equipment to others for three years after completion of the last 
order for the plaintiff was not so broad or unenforceable as to be unreasonable. Since 
the restrictive provision, which was limited to desks and filing equipment, did not deprive 
the defendant of his livelihood, and was for a three-year period only, the commencement 
of which was within the control of the defendant, the restriction was not in restraint of 
trade and was not void as against public policy. 


See Combinations and Conspiracies, Vol. 1, { 2319.34, 2325. 
Reversing a decision of the New York Supreme Court, New York County, 1955 


Trade Cases {] 68,113. 


For the plaintiff: Martin J. Walzer (Walzer & Walzer), New York, N. Y. 


For the defendants: Albert H. Trieman. 


[Enforcement of Restrictive 
Agreement Sought | 


Per Curtam [In full text]: The plain- 
tiff seeks an injunction restraining defend- 
ants from making or selling any office filing 
equipment or desks, basing its claim for re- 
lief upon an agreement wherein, it is claimed 
by plaintiff, defendants agreed to refrain 
from so doing for the period of time stated 
in the agreement. This is an appeal from 
the order of Special Term which dismissed 
the complaint as insufficient on defendants’ 
motion under Rule 106, subdivision 4. The 
court held that the restrictive clause in the 
agreement is “too broad on its face” and 
therefore unenforceable. 


( 
[Contract Not To Compete for Three Years] 


The covenant in question was part of a 
more comprehensive agreement and there- 
fore in testing the sufficiency of the com- 
plaint due consideration must be given to 
all the terms of the entire agreement as 
alleged. The complaint contains allegations 
to the following effect: plaintiff for many 
-years has engaged in the business of manu- 
facturing and selling office filing equipment, 
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desks and other office equipment. In 1946, de- 
fendant Gunzburg, who had before that time 
been associated with plaintiff, went into a 
new business—the manufacture and sale of 
electronic and electrical equipment. For 
that purpose Gunzburg formed and oper- 
ated a new corporation—the defendant Art- 
Lloyd Metal Products Corp. The new 
corporation had difficulty in obtaining busi- 
ness and accordingly approached plaintiff 
with the offer that defendant corporation, 
in order to carry itself over the initial diffi- 
cult period, would engage temporarily in 
the manufacture of office equipment for the 
plaintiff. This was satisfactory to plaintiff 
on defendants’ assurance that they had no 
intention of going into the office equipment 
business as a competitor. Thereupon plain- 
tiff loaned the defendants $25,000 to enable 
them to continue in business and defend- 
ants, in consideration of that loan, expressly 
agreed not to sell office filing equipment 
for a period of three years after completion 
of the last order for plaintiff. The com- 
plaint then alleges that the defendants, in 
violation of the covenant, have been selling 
office filing equipment and desks to persons 
other than the plaintiff. 
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[Condition Reasonable] 


Clearly, when plaintiff made this substan- 
tial loan to the defendants, thus enabling 
them to continue in business, it was not 
unreasonable in requiring as a condition for 
such loan some provision which would, for 
a limited time at least, prevent the defend- 
ants from becoming one of its active com- 
petitors. The question then is whether the 
restrictive covenant contained in the agree- 
ment is so broad or so unreasonable as to 
make it unenforceable. 


The covenant here is not subject to the 
condemnation of the restrictive covenant in 
Lynch v. Bailey, 275 App. Div. 527, aff’d 300 
N. Y. 61, and the covenants in similar cases 
where the courts have held that the cove- 
nants were unreasonable, in restraint of trade 
and void as against public policy. Enforce- 
ment of the covenant in such cases would 
have deprived a party of his only means 
of livelihood. That is not the situation here. 
The covenant made by defendants is limited 
to the sale of but two items, that is office 
filing equipment and desks. Enforcement 
of this covenant will not prevent the defend- 
ants from carrying on business. They may 
still engage in the business of selling electri- 
cal equipment as they originally planned. 
Indeed they may also manufacture and sell 
any kind of office equipment with the excep- 
tion of the two items mentioned in the re- 
strictive covenant. Moreover the restriction 
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is definitely limited to a three year period 
and the commencement of that period is 
within the control of the defendants because 
apart from the first order defendants were 
not obligated to accept any further orders. 
It can hardly be said that such a restrictive 
covenant is too broad or that it is unreasonable. 


[Circumstances Require Enforcement 
of Agreement| 


Whether a restrictive covenant should be 
enforced depends upon “* * * what is 
fairly necessary, in the circumstances of the 
particular case, for the protection of the 
covenantee” (Miles Medical Co. v. Park and 
Sons Co., 220 U. S. 373, at p. 406). We are 
satisfied that the circumstances here are 
such as to require, in all fairness, enforce- 
ment of defendants’ agreement. The effect 
of denying enforcement of the restrictive 
covenant would be to permit defendants to 
repudiate their express agreement and be- 
come competitors of the plaintiff—the very 
thing they promised not to do in considera- 
tion of plaintiff's making the loan. There- 
fore, we believe the motion to dismiss the 
complaint as insufficient should not have 
been granted. 

Order appealed from reversed with $20 
costs and disbursements and motion to dis- 
miss the complaint denied, with costs, and 
the judgment reversed. 

All concur. 


[] 68,270] Nackie Paper Co. v. Federal Trade Commission, 


In the United States Court of Appeals for the Seventh Circuit. 


January 23, 1956. 


No. 11343. Dated 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Price Fixing Combination—Petition for Review Dismissed.—A 
petition for review of a Federal Trade Commission order prohibiting a paper company 
from entering into any combination or conspiracy to fix the prices of fine and wrapping 
paper was dismissed upon the merits pursuant to an agreement between the attorneys 
for the company and the Commission. 


See Unfair Practices, Vol. 2, 7 5035.41, 5035.51, 5035.66, and FTC Enforcement and 
Procedure, Vol. 2, J 8611.06. 


For the petitioner: Walter H. Bender and Kneeland H. Godfrey. 
For the respondent: Robert B. Dawkins and James E. Corkey, Washington, D. C. 


_ __Dismissing petition for review of Federal Trade Commission cease and desist order 
in Dkt. 5592. 


Before Puiuip J. FINNEGAN, Circuit Judge. 
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[Petition to Review Order Dismissed] It is ordered that the petition for review 

Upon the agreement between the attor- im the above entitled matter be dismissed 

neys for the petitioner and the respondent upon the merits without further costs to 
and upon the records and proceedings herein: the parties herein. 


[] 68,271] United States v. General Shoe Corporation. 


In the United States District Court for the Middle District of Tennessee. Civil 
Action No. 2001. Filed February 17, 1956. 


Case No. 1220 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Enforcement of Section 7, Clayton Act—Consent 
Decree—Practices Enjoined—Acquisitions of Shoe Manufacturers, Retailers, and Whole- 
salers—Shoe Manufacturer.—A manufacturer of shoes was prohibited, until October, 
1956, from acquiring any stock or assets of any shoe manufacturer, retailer, or whole- 
saler. After that date and for a period of five years from the date of the decree, the 
manufacturer was prohibited from acquiring any stock or assets of any shoe manufacturer, 
retailer, or wholesaler, except (1) with the approval of the Government or (2) after an 
affirmative showing to the satisfaction of the court that such acquisition will not substan- 
tially lessen competition or tend to create a monopoly in the manufacture, distribution, 
or sale of shoes. The decree provided that after October, 1956, nothing contained therein 
should prevent the manufacturer from acquiring any such stock or assets where such 
corporation to be acquired faces imminent bankruptcy or will not be able to continue 
business and has made efforts to sell its stock or assets to others, or where such acquiring 
will only result in the manufacturer’s obtaining the control of an independent outlet 
which is the substantially equivalent replacement of an affliated retail outlet which the 
manufacturer has lost or is losing. 


See Acquisitions of Stock or Assets, Vol. 1, 4208.05. 


Acquisitions of Stock or Assets—Enforcement of Section 7, Clayton Act—Consent 
Decree—Practices Enjoined—Operating on Low Margin of Profit, Requirements Con- 
tracts, and Receipt of Discounts——A manufacturer of shoes which was prohibited from 
acquiring the stock or assets of any shoe manufacturer, retailer or wholesaler was also 
prohibited from (1) operating any affliated retail outlet on a low profit margin for the 
purpose of injuring any independent retail outlet, (2) knowingly receiving quantity or 
other discounts on purchases of any supplies, parts, or component units used in the manu- 
facture, distribution, or sale of shoes which are not available to other shoe manufacturers 
under like or similar conditions, or (3) requiring any independent retail outlet to buy 
from the manufacturer all or any specified portion of its requirements for shoes. 


See Acquisitions of Stock or Assets, Vol. 1, { 4208.05. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific 
Relief—Divestiture—A manufacturer of shoes was required, within two years from the 
entry of the consent decree, to sell or otherwise divest itself of any and all stock owned 
or controlled by it in any shoe manufacturer or retailer other than a subsidiary of the 
manufacturer. In the event that it did not sell such stock within the two-year period, the 
manufacturer was required to submit to the court, for its approval, a plan for the sale or 
divestiture of such stock so as to protect the manufacturer’s investment therein but which 
(a) would divorce from the manufacturer any power or right to affect the affairs of such 
manufacturer or retailer and (b) would provide for the sale or divestiture of such stock 
within a reasonable time. 


See Department of Justice Enforcement and Procedure, Vol. 2, [ 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific 
Relief—Purchase of Shoes.—A manufacturer of shoes was required, for five years, to 
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purchase shoes produced by manufacturers other than itself. The decree provided that 
such purchases should be at least twenty per cent of the total volume of shoes sold by 
the manufacturer’s affiliated retail outlets. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific 
Relief—Licensing of Patents and Furnishing of Technical Manual and Personnel— 
Visitation of Plants.—A manufacturer of shoes was ordered, for a period of five years, 
to grant to any shoe manufacturer, not a large shoe manufacturer, a nonexclusive license 
to make, use, and sell in the United States under any of its patents. A reasonable and 
nondiscriminatory royalty could be charged. The manufacturer was required to furnish 
any such licensee, upon request, a written manual, with supplements, describing any 
special methods of manufacture used by it in connection with the licensed patents, and 
the manufacturer was required, for a period of five years, to send to the plant of any 
recipient of a manual a person technically qualified in such special methods for the 
purpose of assisting such recipient to adapt to his commercial manufacture of shoes the 
methods and processes described in such manual or its supplements. Charges, not in 
excess of certain amounts, could be made by the manufacturer for the furnishing of such 
manual or personnel. The decree further provided that, during a five year period, any 
recipient of a manual should be permitted to visit a plant of the manufacturer, with certain 
restrictions, for the purpose of observing and being advised as to such special methods 
and processes. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Enforcement 
—Compliance of Officials of Corporate Defendant—A consent decree ordered a manu- 
facturer of shoes to take such steps as are necessary to secure compliance by its officials, 
subsidiaries, and other persons with the terms of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8401.21. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 


Jr., Ephraim Jacobs, James J. Coyle, Charles F. B. McAleer, and Edward G. Gruis, 
Attorneys. ’ 


For the defendant: Donovan, Leisure, Newton & Irvine by James R. Withrow, Jr.; 
and Bass, Berry & Sims by F. A. Berry (George S. Leisure, James R. Withrow, Jr., 
William F. Rogers, and Roberts & McInnis, of counsel). 


Final Judgment 


WititAm E. Miter, District Judge [Jn 
full text]: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
the 29th day of March 1955, and defendant, 
General Shoe Corporation, having appeared 
and filed its answer to such complaint de- 
nying the substantive allegations thereof; 
and no testimony having been taken and 
said plaintiff and defendant having severally 
consented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, 
without admission in respect to any issue, 
and without any findings of fact, and the 
Court having considered the matter and 
being duly advised, 


Now, therefore, before any testimony has 
been taken and without trial or adjudica- 
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tion of any issue of fact or law herein and 
upon consent of the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as follows: 


I 
[Clayton Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim against de- 
fendant General Shoe Corporation under 
Section 15 of the Act of Congress of October 
15, 1914, entitled “An Act to Supplement 
Existing Laws against Unlawful Restraints 
and Monopolies and for Other Purposes,” 
commonly known as the Clayton Act, as 
amended. ; 


© 1956, Commerce Clearing House, Inc. 
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U.S. v. General Shoe Corp. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “General” shall mean the General 
Shoe Corporation, a corporation organized 
and existing under the laws of the State 
of Tennessee; 

(B) “Defendant General” shall mean Gen- 
eral and all of its subsidiaries; 

(C) “Subsidiary” shall mean in respect 
to any corporation including General, a 
second corporation a majority of whose 
outstanding voting stock is owned or di- 
rectly or indirectly controlled by such first 
corporation; 

(D) “Shoe manufacturer” shall mean any 
corporation engaged in the business of 
manufacturing shoes; 

(E) “Large shoe manufacturer” shall 
mean any shoe manufacturer which, with 
its subsidiaries, affiliates, successors and as- 
signs, produced in the preceding year more 
than three million (3,000,000) pairs of shoes; 


(F) “Shoe retailer” shall mean any cor- 
poration which sells shoes at retail and 
which receives at least 25% of its income 
from the sale of shoes; 


(G) “Affiliated retail outlet’ shall mean 
any outlet or department where shoes are 
sold at retail and which is owned, oper- 
ated or leased by defendant General; 

(H) “Independent retail outlet” shall 
mean any outlet or department where shoes 
are sold at retail and which is not an affili- 
ated retail outlet (the fact that an outlet 
buys shoes from defendant General shall 
not affect its status as an independent retail 
outlet) ; 


(1) “Shoe wholesaler” shall mean any 
corporation which sells shoes at wholesale 
and which receives at least 25% of its in- 
come from the sale of shoes; 

(J) “Patents” shall mean any, some or 
all claims in the following United States 
Letters Patent: 


(1) Letters Patent owned by defendant 
General on the date of entry of this Final 
Judgment; 

(2) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are on file in the United 
States Patent Office and owned by de- 
fendant General on the date of entry of 
this Final Judgment; 
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(3) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are filed and owned by de- 
fendant General in the United States 
Patent Office within a period of five (5) 
years following the date of entry of this 
Final Judgment; 

(4) Letters Patent which may be acquired 
by defendant General or under which 
General acquired the right to grant li- 
censes within a period of five (5) years 
following the date of entry of this Final 
Judgment, and reissues and extensions 
thereof; 

(5) Divisions, continuations, reissues or 
extensions of the Letters Patent described 
above in clauses (1), (2) and (3) 


which relate to the manufacture of shoes or 
the machinery for such manufacture. 


III 
[Applicability of Decree—Compliance] 


The provisions of this Final Judgment 
applicable to defendant General shall apply 
to such defendant, its officers, agents, serv- 
ants, employees, subsidiaries, successors and 
assigns, and to those persons in active 
concert or participation with it who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise, but shall 
not apply to transactions solely between 
General and said officers, agents, serv- 
ants, employees, subsidiaries, or any of 
them when acting in such capacity. The 
provisions of this Final Judgment shall 
relate only to activities or operations of 
defendant -General within the continental 
limits of the United States. General is or- 
dered and directed to take such steps as 
are necessary to secure compliance by its 
officials, subsidiaries, and such other per- 
sons, described above, with the terms of 
this Final Judgment. 


IV 
[Acquisitions] 
(A) Until October 1, 1956, defendant 


General is enjoined and restrained from 
acquiring, directly or indirectly, any shares 
of stock or assets of, or any controlling or 
ownership interest in, any shoe manufac- 
turer, shoe retailer or shoe wholesaler; 
(B) After October 1, 1956, defendant 
General is enjoined and restrained, for a 
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period of five (5) years from the date of 
entry of this Final Judgment, from acquir- 
ing, directly or indirectly, any shares of 
stock or assets of, or any controlling or 
ownership interest in, any shoe manufac- 
turer, shoe retailer or shoe wholesaler ex- 
cept (1) with the approval of the plaintiff 
or (2) after an affirmative showing to the 
satisfaction of this Court, upon thirty (30) 
days notice to the plaintiff, that such acqui- 
sition will not substantially lessen compe- 
tition or tend to create a monopoly in the 
manufacture, distribution or sale of shoes; 


(C) After October 1, 1956 nothing con- 
tained in this Section IV shall prevent the 
defendant General from acquiring, directly 
or indirectly, any shares of stock or assets 
of, or any controlling or ownership interest 
in, any shoe manufacturer, shoe retailer or 
shoe wholesaler where: 


(1) such corporation to be acquired 
faces imminent bankruptcy or will not 
be able to continue in business and has 
made bona fide efforts to sell its shares 
of stock or assets or other controlling 
or ownership interest to not less than 
three (3) other potential purchasers with- 
out receiving any reasonable offers from 
them or any other person; or 


(2) such acquiring will only result in 
the defendant General’s obtaining the 
ownership or control of an independent 
outlet which is the substantially equiva- 
lent replacement of an affiliated retail 
outlet which the defendant has lost or is 
losing by reason of loss of lease or ac- 
quisition. 


Provided, however, that: 


(a) The making of the exceptions con- 
tained in paragraphs (1) and (2) in this 
subsection (C) shall not be in deroga- 
tion of the exceptions contained in sub- 
section (B) above, and 


(b) defendant General shall, at least 


fifteen (15) days before making any ac- 
quisition under subsections (C)(1) and 
(2) of this Section IV, submit to the 
plaintiff a written report outlining the 
facts on which it bases its conclusion 
that such acquisition constitutes an ex- 
ception under said subsections; 


(D) As used in this Section IV the term 


“assets” shall not be deemed to include 
items (such as shoes, materials, findings, 
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machinery and equipment) bought and sold 
in the normal course of business; 


(E) Nothing herein contained shall pro- 
hibit defendant General from leasing or 
subleasing, in the normal course of busi- 
ness, properties which at the time are not 
being used for the manufacture, distribution 
or sale of shoes; 


(F) In any proceeding instituted under 
this Section IV neither the terms nor the 
entry of this Final Judgment shall be deemed 
to preclude either party from offering evi- 
dence as to acquisitions by defendant Gen- 
eral prior to the entry of this Final Judgment, 
or as to activities of competitors. 


Vi 


[Divestiture]! 


Defendant General is ordered and directed, 
within two (2) years from the date of entry 
of this Final Judgment, to sell or otherwise 
divest itself of any and all capital stock 
owned or controlled by it, directly or indi- 
rectly, in any shoe manufacturer or shoe 
retailer other than a subsidiary of defend- 
ant General. If defendant General has not 
sold or divested itself of said stock at the 
expiration of said two (2) year period, 
defendant General shall then submit to this 
Court, for its approval, a plan for sale or 
divestiture of such stock so as to protect 
defendant General’s investment therein but 
which (a) will divorce from defendant Gen- 
eral any power or right to affect the affairs 
of said manufacturer or retailer and (b) 
will provide for the sale or divestiture of 
such stock within a reasonable time. 


Vi 


[Purchase of Shoes] 


For each of its five (5) fiscal years (1955- 
1956 through 1959-1960) following the date 
of entry of this Final Judgment, defendant 
General is ordered and directed to purchase 
shoes produced by manufacturers other 
than itself and such purchases shall be at 
least twenty percent (20%) of the total 
volume of shoes sold by defendant General’s 
affliated retail outlets, provided, however, 
that defendant General may average such 
purchases over any two consecutive fiscal 
years. 
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VII 


[Retail Outlets—Discounts] 


For five (5) years from the date of entry 
of this Final Judgment defendant General 
is enjoined and restrained from: 


(A) Operating any affiliated retail outlet 
on a low profit margin for the purpose of 
injuring any independent retail outlet or 
outlets; 

(B) Knowingly receiving quantity or other 
discounts on purchases of any supplies, 
parts or component units used in the manu- 
facture, distribution or sale of shoes which 
are not available to other shoe manufac- 
turers under like or similar conditions; 

(C) Requiring any independent retail 
outlet to buy from defendant General all 
or any specified portion of its requirements 
for shoes. 


WAM 


[Licensing of Patents] 
(A) For five (5) years from the date of 
entry of this Final Judgment, General is 
ordered and directed: 


(1) In so far as it now has or may ac- 
quire the power or authority to do so, to 
grant to any shoe manufacturer, not a large 
shoe manufacturer, making written request 
therefor, a nonexclusive and unrestricted 
license or sublicense to make, use and sell 
in the United States for the life of the 
patent, under any, some or all of its pat- 
ents, without any limitation or condition 
whatsoever except that: 


(a) a reasonable and nondiscriminatory 
royalty may be charged and collected; 

(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or other person acceptable to 
both the licensee and licensor, who shall 
report to the licensor only the amount 
of the royalty due and payable and no 
other information; 

(c) the license may be nontransferable; 


(d) reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties 
or to permit the inspection of its books 
and records as provided in this Section 
Vili; 

(e) the license must provide that the 
licensee may cancel the license at any time 
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after one (1) year from the initial date 
thereof by giving thirty (30) days’ notice 
in writing to the licensor. 


(2) Upon receipt of any written applica- 
tion for a license under any patent, to ad- 
vise the applicant of the royalty it deems 
reasonable for the patent or patents to 
which the application pertains. If General 
and the applicant are unable to agree upon 
what constitutes a reasonable royalty, Gen- 
eral may apply to this Court for a determi- 
nation of a reasonable royalty, giving notice 
thereof to the applicant and the Attorney 
General, and shall make application forth- 
with upon request of the applicant. In any 
such proceeding the burden of proof shall 
be upon General to establish the reason- 
ableness of any royalty requested. Pending 
the completion of any such court proceed- 
ing, the applicant shall have the right to 
make, use and sell under the patent or 
patents to which its application pertains, 
without the payment of royalty or other 
compensation, but subject to the following 
provisions: General may, with notice to the 
Attorney General, apply to this Court to 
fix an interim royalty rate pending final 
determination of what constitutes a reason- 
able royalty. If this Court fixes such in- 
terim royalty rate, a license shall then issue 
providing for the periodic payment of roy- 
alties at such interim rate from the date of 
the making of such application by the ap- 
plicant; and whether or not such interim 
rate is fixed, any final order may provide 
for such adjustments including retroactive 
royalties, as this Court may order after 
final determination of a reasonable and 
nondiscriminatory royalty, and such royalty 
rate shall apply to the applicant and to all 
other licensees under the same patent or 
patents; 

(B) Nothing herein shall prevent any 
applicant from attacking at any time the 
validity or scope of any of the patents nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of 
said patents. 


IX 
| Technical Manual] 


(A) Under written application therefor 
from any licensee under Section VIII here- 
in, General is ordered and directed to fur- 
nish, within a reasonable time: 
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(1) A written manual, and such supple- 
ments thereto as are hereinafter provided 
for in subparagraph (2) of this paragraph 
(A) describing any special methods of 
manufacture used by General in connection 
with the licensed patents on the date of 
issuance of such manual in its commercial 
manufacture of shoes; 


(2) On or about the first of July in each 
of the four calendar years commencing 
January 1, 1957, supplements to said man- 
uals referred to in paragraph (1) above, 
bringing such manuals up to date. 


(B) The furnishing of such manual and 
supplements shall be unconditional except 
that General may make a reasonable initial 
charge not to exceed $100 for the manual, 
plus a reasonable charge not to exceed $10, 
for each supplement. The furnishing of a 
manual or supplements thereto under para- 
graphs (1) and (2) of this Section IX shall 
not confer upon the recipient a license un- 
der any patents which cover any subject 
matter contained in said manual or sup- 
plements. 


x 


[Technical Personnel—Visitation] 


(A) For a period of five (5) years from 
the entry of this Final Judgment, after 
receipt of a written request, General is or- 
dered and directed to send to the plant of 
any recipient of a manual under Section 
IX hereof, a person technically qualified in 
the special methods of manufacturing shoes 
under the licensed patents then being used 
by General to supplement, explain or dem- 
onstrate the technical information contained 
in said manual and supplements for the 
purpose of assisting such recipient to adapt 
to his commercial manufacture of shoes, 
the methods and processes described in 
said manual and supplements. For each 
such person General may charge an amount 
not to exceed his traveling and living ex- 
penses and the actual cost to General for 
the time involved. This Section shall not 
require General to send any such person 
outside of the continental limits of the 
United States; 


(B) During a period of five (5) years 
from the entry of this Final Judgment any 
recipient of a manual under Section IX 
hereof shall, upon written application, and 
at his own expense, be permitted to visit 
a plant of defendant General using such 
special methods for the purpose of obsery- 
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ing and being advised as to such special 
methods then being used by General in its 
commercial manufacturing of shoes, pro- 
vided, however, that such visits may be re- 
stricted as follows: 


(1) to not more than three officers or 
employees of the recipient at any one time; 

(2) to not more than four such visits 
per year; and 

(3) to a certain specifically designated 
time in any calendar month. 


XI 


[Scope of Decree] 


Nothing contained in this Final Judgment 
shall be construed to impose upon defend- 
ant General any responsibility or liability 
to others except to furnish the matters 
and/or services specifically described in 
other Sections of this Final Judgment, and 
General shall not be deemed to have made 
any representation by furnishing such mat- 
ters and/or services other than that such 
matters and/or services conform to those 
used by General in its commercial manu- 
facturing of shoes, nor shall said Sections 
be construed to create in anyone other than 
the plaintiff herein any rights or claims 
against defendant General that do not other- 
wise exist. 


XII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to General made to its 
principal office, be permitted (1) access 
during the office hours of General to those 
parts of the books, ledgers, accounts, cor- 
respondence, memoranda and other records 
and documents in the possession or under 
the control of General which relate to any 
of the subject matters contained in this 
Final Judgment, and (2) subject to the 
reasonable convenience of General and with- 
out restraint or interference from it to inter- 
view officers or employees of defendant 
General, who may have counsel present. 
Upon written request General shall submit 
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such reports in writing to the Department XIII 
of Justice with respect to matters contained 
in this Final Judgment as may from time [Jurisdiction Retained] 


to time be necessary to the enforcement 
of this Final Judgment. No information 
obtained by the means provided in this 
Section XII shall be divulged by any rep- 
resentative of the Department of Justice 
to any person other than a duly authorized 
employee of the Department except in the 
course of legal proceedings to which the 
United States of America is a party for 
the purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 


Jurisdiction is retained for the purpose 
of enabling either party to this Final Judg- 
ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Final 
Judgment, for the modification or termina- 
tion of any of the provisions thereof, and 
for the enforcement of compliance there- 
with and punishment of violations thereof. 


[1 68,272] United States v. Lee Shubert, Jacob J. Shubert, Marcus Heiman, United 
Booking Office, Incorporated, Select Theatres Corporation, L. A. B. Amusement Corpo- 
ration. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 56-72. Dated February 17, 1956. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divestiture—Legitimate Theatres——Defendants engaged in the business of producing 
legitimate theatrical attractions, booking such attractions, and operating theatres were 
required, for the purpose of creating substantial theatre operating competition, to dispose 
of their interests in specified theatres located in various cities. The decree provided that 
if the defendants are unable to sell their interests in any theatre, they could lease such 
theatre upon certain terms and conditions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divestiture—Booking Office.—Two groups of defendants (which were engaged in the 
business of producing legitimate theatrical attractions, booking such attractions, and 
operating theatres) were required to divest themselves of their interest in a jointly con- 
trolled company engaged in the business of booking legitimate attractions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Affiliations of Corporate Officers, Directors, and Stockholders—Where two groups of 
defendants engaged in the business of producing legitimate theatrical attractions, booking 
such attractions, and operating theatres were required to divest themselves of their interest 
in a jointly controlled company engaged in the business of booking such attractions, the 
decree ordered such booking company, after the defendants have disposed of their interest 
in the company, to prohibit its officers, directors, and other persons exercising managerial 
or policy-making functions in the company, and any controlling stockholder of such 
company, (1) from being officers or directors of, or exercising managerial or policy-making 
functions in, any other legitimate theatre booking agency or any company having an 
interest in any theatre booked by the company of any legitimate attraction booked by the 
company, and (2) from having an interest in any other legitimate theatre booking agency 
or any theatre booked by the company or any legitimate attraction booked by the company. 


See Department of Justice Enforcement and Procedure, Vol. 2, {J 8301.60. 
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Department of Justice Enforcement and Procedure—Consent Decrees—Modification— 
Right of Government To Present Issues.—A consent decree entered against individuals 
and corporations engaged in the business of producing legitimate theatrical attractions, 
booking such attractions, and operating theatres provided that the Government could 
present to the court specified issues for its determination. Upon finding such issues in 
favor of the Government, the court could enter appropriate injunctive restraints. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8361.15. 


Department of Justice Enforcement and Procedure—Consent Decrees—Enforcement— 
Burden of Proof.—A consent decree provided that in any proceeding brought by the 
Government to enforce the terms of the decree, in which a provision of a contract to which 
any defendant is a party should be attacked on the ground that it violates the decree, 
such defendant should have the burden of proving that such provision was not required, or 
was not the result of giving an advantage, by such defendant as a condition for entering 
into the contract of which it is a part. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8401. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Joint Operation of Legitimate Theatres—Joint Interests in Business Ventures.—Defendants 
engaged in the business of producing legitimate theatrical attractions, booking such attrac- 
tions, and operating theatres were each prohibited by a consent decree from entering into 
any contract under which a defendant’s theatre and an independent theatre, normally in 
competition, are operated as a unit, or the profits of the pooled theatres are divided, or the 
business policies thereof are collectively determined. One group of defendants was pro- 
hibited from having joint or common interests with any of the other defendants in any 
business venture controlled by one or more defendants so long as both the above group 
of defendants and the other defendants are engaged in the theatrical business. 


See Combinations and Conspiracies, Vol. 1, § 2005.751; Monopolies, Vol. 1, J 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisition of Theatre Interests.—Defendants engaged in the business of producing 
legitimate theatrical attractions, booking such attractions, and operating theatres were 
each prohibited by a consent decree from acquiring or continuing any beneficial interest 
in any theatre in conjunction with an actual or potential independent theatre operator, 
acquiring or continuing any beneficial interest in any theatre in conjunction with another 
defendant, and from acquiring a beneficial interest in any theatre, except upon certain 
terms and conditions. Also, the defendants were each prohibited from having any financial 
interest in any theatre ticket agency doing business in any city in which such defendant 
operates a theatre. 


See Combinations and Conspiracies, Vol. 1, J 2005.833; Monopolies, Vol. 1, § 2610.120, 
2610.170. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Financial Interests in Theatrical Attractions—A company engaged in the business of 
booking legitimate theatrical attractions was prohibited by a consent decree from having 
a financial interest in any legitimate attraction booked by it, or in any theatre booked by it. 


See Combinations and Conspiracies, Vol. 1, J 2005.833; Monopolies, Vol. 1, § 2610.170. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Interlocking Personnel.—Defendants engaged in the business of producing legitimate 
theatrical attractions, booking such attractions, and operating theatres were each pro- 
hibited by a consent decree from knowingly permitting any director, officer, or employee 
of, or any person exercising policy-making powers with, or receiving remuneration from, 


such defendant to be an officer, director, or employee of, or to have a financial interest 
in, any independent theatre. 


See Combinations and Conspiracies, Vol. 1, { 2005.735; Monopolies, Vol. 1, § 2610.420. 
_Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Fixing of Admission Prices——A company engaged in the booking of legitimate theatrical 
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attractions, and other defendants when booking for independent theatres, were enjoined 
by a consent decree from entering into any contract whereby the admission price for 
the presentation of such an attraction is fixed or given maximum or minimum limits. 


See Combinations and Conspiracies, {| 2011.181; Monopolies, Vol. 1, { 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exclusive Dealing Arrangements—Restricting Distribution Systems.—Defendants engaged 
in the business of producing legitimate theatrical attractions, booking such attractions, 
and operating theatres were each prohibited by a consent decree from (1) entering into 
any contract under which (a) a theatre operator is to present only such attractions as 
shall be booked through the defendants, (b) any person is to book attractions exclusively 
for a theatre operator, or (c) any person booking attractions for any theatre operator 
is not to book attractions for any other theatre operator; (2) entering into any contract 
whereby a producer (a) agrees to book an attraction exclusively through the defendants, 
(b) grants to defendants the right to book his attractions for an entire season, or (c) 
is required, as a condition to obtaining a contract for the booking of any attraction into 
a particular theatre, to agree that such attraction shall be booked into any other theatre; 
(3) requiring, as a condition of making an investment in an attraction, that such attrac- 
tion be presented in any particular theatre; (4) entering into any contract whereby a 
producer is required to leave the disposition of theatre tickets for an attraction to the 
sole discretion of the defendants; (5) requiring a producer to use any specified theatre 
ticket agency; (6) requiring, as a condition of any grant to a producer of rights in 
any play, script, or story, or in theatrical properties, to be used in an attraction, that 
such attraction be booked through defendants or presented in a defendant’s theatres; 
(7) prohibiting the presentation of an attraction in any independent theatre; (8) preventing 
a producer from booking or presenting an attraction in any independent theatre; and (9) 
excluding any attraction from a theatre because such attraction was booked into an 
independent theatre. 


See Combinations and Conspiracies, Vol. 1 {§ 2005.690, 2015.170; Monopolies, Vol. 1, 
{ 2610.300. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restricting Distribution Systems.—Defendants engaged in the business of producing 
legitimate theatrical attractions, booking such attractions, and operating theatres were 
each prohibited by a consent decree from requiring as a condition to entering into a 
contract with a producer, and from giving an advantage to any producer, on the condition 
that he shall (1) use any particular advertising agency to handle, or any particular organ 
for, the advertising of any attraction, or (2) leave to the sole discretion of any defendant 
the selection of such advertising agency or organ. 


See Combinations and Conspiracies, Vol. 1, { 2015; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Coercion.— Defendants engaged in the business of producing legitimate theatrical attrac- 
tions, booking such attraction, and operating theatres were each prohibited by a consent 
decree from (1) coercing the operator of any independent theatre to relinquish ownership, 
control, or a share in the profits thereof, either by threatening to withhold bookings of 
attractions from such theatre or by any other means, and (2) coercing any producer, who 
has booked an attraction into any independent theatre, to pay penalties or accept dis- 
criminatory booking terms, in order to obtain bookings in a theatre. 


See Combinations and Conspiracies, Vol. 1,  2005.575; Monopolies, Vol. 1, § 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Discrimination.—Defendants engaged in the business of producing legitimate theatrical 
attractions, booking such attractions, and operating theatres were each prohibited by a 
consent decree from discriminating against any theatre operator or producer in the 
presentation or booking of any attraction. 


See Combinations and Conspiracies, Vol. 1, { 2005.630; Monopolies, Vol. 1, {| 2610.280. 
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Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restrictive Leases.—Defendants engaged in the business of producing legitimate theatrical 
attractions, booking such attractions, and operating theatres were each prohibited from 
leasing any theatre to any person upon the condition, and from imposing upon such 
lessee by any other contract the condition, that the leased theatre is not to be used from 
the presentation of such attractions. 


See Combinations and Conspiracies, Vol. 1, { 2005.660; Monopolies, Vol. 1, {] 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Unreasonable Clearances in Presenting Legitimate Attractions—Defendants engaged in 
the business of producing legitimate theatrical attractions, booking such attractions, and 
operating theatres were each prohibited by a consent decree from entering into any con- 
tract which prohibits or prevents, for an unreasonable period prior or subsequent to a 
run of an attraction in any theatre, the presentation of such attraction in any other theatre. 


See Combinations and Conspiracies, Vol. 1, { 2005; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Refusal To Deal.—Defendants engaged in the business of producing legitimate theatrical 
attractions, booking such attractions, and operating theatres were each prohibited by a 
consent decree, while owning or having an interest in any theatre, from refusing to make 
a booking of an attraction of such defendant into an independent theatre through the 


booking agency which represents such theatre. 
See Combinations and Conspiracies, Vol. 1, § 2005.785; Monopolies, Vol. 1, { 2610.720. 


For the plaintiff: Philip Marcus, Special Assistant to the Attorney General, New 


Yorks NY. 


For the defendants: Cravath, Swaine & Moore, and Klein & Weir, New York, N. Y. 


For a prior decision of the U. S. Supreme Court, see 1955 Trade Cases {| 67,942; 
reversing U.S. District Court, Southern District of New York, 1954 Trade Cases { 67,647; 
for prior decisions of the District Court, see 1952-1953 Trade Cases {| 67,463, 67,383, and 


1950-1951 Trade Cases {] 62,827. 


Final Judgment 


Irvinc R. KAurMAN, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Febru- 
ary 21, 1950, defendants having appeared 
and filed their answers to said complaint 
denying the substantive allegations thereof, 
and the parties hereto, by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, except for (1) the order of this 
Court entered on April 13, 1953, (2) the 
decision of the Supreme Court of the United 
States dated January 31, 1955 (348 U. S. 222 
(1955)), and (3) the order of this Court 
entered on June 2, 1955, upon the mandate 
of the Supreme Court of the United States, 


Defendant Lee Shubert having demised 
on December 25, 1954, and his duly quali- 
fied trustees and executors having entered 
into a stipulation dated November 17, 1955, 
filed simultaneously with this Final Judg- 
ment, 
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Now, therefore, before any testimony has 
been taken, and without trial or adjudication 
of any issue of fact or law herein except 
as aforesaid, and nothing herein being 
deemed an admission as to any issue of fact 
or law, and upon consent of the parties, it 
is hereby 


Ordered, adjudged and decreed as fol- 
lows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto, and 
the complaint states a claim upon which re- 
lief may be granted against the defendants 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, c. 647, 26 Stat. 209, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 
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[Definitions] 
As used in this Final Judgment: 
(A) “Theatre” means a building or por- 


tion thereof which (1) is customarily used (or, 
in the case of a defendant’s house now or 
hereafter leased for non-theatrical purposes, 
was formerly used) for the purpose of pre- 
senting legitimate attractions, or (2) is suit- 
able, and is acquired by anyone, for that 
purpose, or (3) is being used or is to be used 
for that purpose in any particular instance. 


(B) “Legitimate attraction” means any 
stage attraction performed in person by pro- 
fessional actors, including plays, musicals and 
operettas, but the term does not ordinarily in- 
clude radio or television performances, stock 
company attractions, vaudeville, burlesque, 
bands, individual dancers, dance groups, 
concerts or vocal or instrumental perform- 
ances. For the purposes of this Final 
Judgment, all attractions produced by a reper- 
tory company or stock company during any 
theatrical season shall be deemed one at- 
traction. 


(C) “Presentation” means the perform- 
ance in a theatre of a legitimate attraction. 


(D) “Producer” means any person en- 
gaged in the production of a legitimate at- 
traction. 


(E) “Production” means the following 
activities of a producer, but the production 
of a given legitimate attraction may not 
necessarily involve all of such activities: 
(1) the assembling of the elements of the 
attraction, including a script, financial back- 
ing, actors, stage hands, designers, advertis- 
ing agents, scenery, costumes, lighting and 
music; (2) rehearsing, to weld the parts 
into an attraction suitable for presentation; 
(3) arranging for the booking and _ pre- 
sentation of the attraction in try-out towns 
prior to its presentation in New York City, 
and in road show towns subsequent to its 
presentation in New York City; (4) trans- 
porting cast and scenery throughout the 
United States to fulfill such booking and 
presentation arrangements; and (5) fulfill- 
ing such arrangements. 

(F) “Booking” means arrangements, 
generally made through a booking agency, 
between producers and theatre operators for 
the routing or presentation of legitimate at- 
tractions and the fixing of playing dates. 
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(G) ‘“Moveover booking” means a book- 
ing by which a legitimate attraction is trans- 
ferred from one theatre to another in a 
single city without a period of clearance. 


(H) “Defendant’s theatre’ means any 
theatre which is owned, controlled or oper- 
ated by any defendant or in which any 
defendant has a financial interest. 


(1) “Independent theatre’ means any 
theatre other than a defendant’s theatre. 


(J) “Wholly-owned theatre’ means a 
theatre in which the defendants themselves, 
or together with persons who are solely in- 
vestors, own a beneficial interest of 95% or 
more, whether in fee or by lease or other 
tenancy. 


(K) “Theatrical season” means the pe- 
riod from September of one year through 
May of the next year. 


(L) “Person” means an individual, par- 
tnership, firm, association, corporation or 
other business or legal entity. 


(M) “Defendants” means each and all 
the defendants and “each defendant” means 
not only the defendants individually but the 
Shubert defendants as a group. 


(N) “Shubert defendants” means de- 
fendant Jacob J. Shubert, individually and 
as surviving partner of the firm of Lee and 
J. J. Shubert, and defendant Select Theatres 
Corporation, and also the executors and 
trustees under the will of Lee Shubert, if 
under the stipulation dated November 17, 
1955, such executors and trustees become 
bound as parties to this Final Judgment. 


(O) “UBO” means defendant United 
Booking Office, Incorporated. 


(P) “Contract”? means contract, agree- 
ment, understanding or arrangement. 


III 
[Applicability of Decree] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, his or its subsidiaries, affili- 
ates, officers, directors, agents, employees, 
nominees, successors or assigns, and to all 
other persons in active concert or partici- 
pation with them who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 
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IV 


[Enforcement of Contracts] 


Each defendant is enjoined from enforc- 
ing, claiming any rights under, or adhering 
to, any provision of an existing contract 
which, if contained in a contract made after 
the entry of this Final Judgment, would 
be in violation thereof. 


Vv 
[Booking of Attractions] 


Each defendant is enjoined from entering 
into any contract under which 

(A) a theatre operator is to present only 
such legitimate attractions as shall be booked 
through defendants or any other person; 


(B) any person is to book legitimate at- 
tractions exclusively for a theatre operator; or 


(C) any person booking legitimate attrac- 
tions for any theatre operator is not to book 
such attractions for any other theatre operator. 


Vi 


(A) Each defendant is enjoined from enter- 
ing into any contract whereby a producer 


(1) agrees to book a legitimate attraction 
exclusively through defendants or any other 
person ; 


(2) grants to defendants or any other per- 
son the right to book his legitimate attractions 
for an entire theatrical season or any other 
fixed period of time; or 


(3) is required, as a condition to obtaining a 
contract for the booking of any legitimate 
attraction into a particular theatre or into 
one of several theatres, or as a condition to 
obtaining a theatre for presentation of a 
legitimate attraction, to agree that such attrac- 
tion shall be booked into any other theatre; 
provided 


(a) that the acceptance by defendants of 
simultaneous bookings of any attraction into 
defendants’ theatres in more than one city, 
or their acceptance of moveover bookings 
when the moveover is mutually acceptable 
and the necessity therefor is known to 
the parties to the contract in advance of 
the booking contract, or when the move- 
over is made at the request of the pro- 
ducer, shall not of itself be deemed to be 
a violation of this Section VI(A); 


(b) that this Section VI(A) shall not 
prevent a defendant from guaranteeing 
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or agreeing to provide, at the instance of 
a producer of an attraction booked or to 
be booked into a defendant’s theatre in 
any city, a booking in a theatre of such 
defendant in any other city; and 

(c) that the fact that the entire booking 
of a tour of any legitimate attraction 
(whether or not including a booking in 
New York City) is done by any defend- 
ant permitted to book under this Final 
Judgment shall not of itself be deemed to 
be a violation of this Section VI(A). 


(B) Each defendant is enjoined from re- 
quiring as a condition to entering into any 
contract with a producer, and from giving 
an advantage to any producer on condition, 
that he shall 


(1) use any particular advertising agency 
to handle, or any particular organ or organs 
for, the advertising of any legitimate attrac- 
tion; or 

(2) leave to the sole discretion of any 
defendant the selection of such advertising 
agency, organ or organs. 


(C) In any proceeding brought by plain- 
tiff to enforce the terms of this Final Judg- 
ment, in which a provision of a contract 
to which any defendant is a party shall be 
attacked on the ground that it is in violation 
of paragraph (A)(3) or (B) above, such 
defendant shall have the burden of proving 
that such provision was not required, or 
was not the result of giving an advantage, 
by such defendant as a condition for enter- 
ing into the contract of which it is a part. 


val 
[Conditional Investments in Attractions] 


Each defendant is enjoined from requir- 
ing, as a condition of making an investment 
in a legitimate attraction, that such attrac- 
tion be presented in any particular theatre 
or theatres; provided 


(A) that the presentation of a legitimate 
attraction, in which any defendant has in- 
vested, in a theatre of such defendant, shall 
not of itself be deemed a violation of this 
Section VII; and 


(B) that neither the foregoing provision 
nor that of Section VI(A)(3) shall prohibit 
any defendant where such defendant has finan- 
ced the tour of any attraction which, except 
for such financing, would not go on tour, from 
contracting in connection with such financ- 
ing for the presentation of such attraction in 
defendants’ theatres outside New York City. 
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VIII 


[Presentation of Attractions] 


Each defendant is enjoined from 

(A) prohibiting or preventing the presen- 
tation of a legitimate attraction in any inde- 
pendent theatre; provided that this provision 
shall not interfere with the freedom of the 
defendants to compete lawfully in good faith 
for legitimate attractions to be presented in 
their theatres; and 


(B) coercing, or attempting to coerce, 
the operator of any independent theatre 
to relinquish ownership, control or a share 
in the profits thereof, either by threatening, 
directly or indirectly, to withhold bookings 
of legitimate attractions from such theatre, 
or by any other means. 


TexXs 


Each defendant is enjoined from enter- 
ing into any contract which prohibits or 
prevents, for an unreasonable period prior 
or subsequent to a run of a legitimate 
attraction in any theatre, the presentation 
of such attraction in any other theatre. 


x 


Each defendant is enjoined from 

(A) excluding any legitimate attraction 
from a theatre because such attraction was 
or is to be booked into any independent 
theatre or to be booked by a person other 
than defendants; 

(B) preventing a producer from booking 
or presenting a legitimate attraction in any 
independent theatre; provided that this pro- 
vision shall not interfere with the freedom 
of the defendants to compete lawfully in 
good faith for legitimate attractions to be 
played in their theatres; and 

(C) coercing or attempting to coerce any 
producer, who has booked a legitimate 
attraction into any independent theatre, to 
pay penalties or accept discriminatory book- 
ing terms, in order to obtain bookings in 
a theatre. 


XI 
[Discrimination Against Operator or 
Producer | 
(A) Each defendant is enjoined from 


discriminating against any theatre operator 
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or producer in the presentation or booking 
of any legitimate attraction; provided that 
this provision shall not interfere with the 
freedom of any defendant 


(1) as a theatre operator, to select, and 
to fix the terms for presentation of, the 
legitimate attractions to be presented in 
such defendant’s theatres, according to the 
business judgment of such defendant exer- 
cised in good faith, and 


(2) as a producer, to select the theatres 
in which, and to fix the terms on which, 
any legitimate attraction shall be presented, 
according to the business judgment of such 
defendant exercised in good faith. 


(B) If the Assistant Attorney General in 
charge of the Antitrust Division shall ques- 
tion the exercise of the business judgment 
of any defendant in any instance arising 
under the foregoing paragraph (A), such 
defendant shall inform such Assistant Attor- 
ney General of the reasons upon which the 
good faith business judgment of such de- 
fendant was claimed to be based. 


XII 
[Conditional Theatre Leases] 


Each defendant is enjoined from leasing 
any theatre to any person upon the condi- 
tion, and from imposing upon such lessee 
by any other contract the condition, that 
the leased theatre is not to be used for the 
presentation of legitimate attractions, 


XIII 
[Tickets and Ticket Agencies] 


Each defendant is enjoined from 


(A) entering into any contract by which 
a producer is required to leave the disposi- 
tion of theatre tickets for a legitimate attrac- 
tion to the sole discretion of the defendants; 


(B) requiring a producer to use any 
specified theatre ticket agency; or 


(C) owning, controlling or having any 
financial interest in any theatre ticket 
agency doing business in any city in which 
such defendant—and, in the case of any 
Shubert defendant, in any city in which 
any other Shubert defendant—operates a 
theatre;* provided that the Shubert de- 
fendants shall have six months from the 


1The interest of a lessor in a lease of a 
theatre ticket agency that does not provide for 
the payment of rent on the basis of a per- 
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date of entry of this Final Judgment to 
amend the present lease to the theatre 
ticket agency in Boston to provide for a 
flat rental in lieu of one based on a per- 
centage of the profits of that agency. 


XIV 
[Conditional Grants of Rights to Producers] 


Each defendant is enjoined from requir- 
ing, as a condition of any grant to a pro- 
ducer of rights in any play, script or story, 
or in theatrical properties, to be used in a 
legitimate attraction, that such attraction 
be booked through defendants or presented 
in a defendant’s theatre or that the pro- 
ducer of such attraction grant rights to the 
defendants in any other attraction. 


XV 


[Admission Prices] 


Defendant UBO is enjoined, and the 
other defendants when booking for inde- 
pendent theatres are likewise enjoined, from 
entering into any contract whereby the ad- 
mission price for the presentation of a legiti- 
mate attraction is fixed or given maximum 
or minimum limits; provided that nothing 
herein shall be deemed to adjudicate, deter- 
mine or affect (except as prohibited in this 
Section XV) the legality of any contract 
regarding admission prices. 


XVI 


[Joint or Common Interests in Theatres] 
Each defendant is enjoined from 


(A) entering into any contract under 
which a defendant’s theatre and an inde- 
pendent theatre, normally in competition, 
are operated as a unit, or the profits of the 
pooled theatres are divided, or the business 
policies thereof are collectively determined; 


(B) acquiring or continuing any beneficial 
interest (whether by way of fee, shares of 
stock, profit-sharing or otherwise) in any 
theatre in conjunction with an actual or 
potential independent theatre operator; pro- 
vided that this provision shall not apply 
to situations in which defendants now have 


2Tf, pursuant to Sections XXIII(F)(1) and 
XXIV hereof, defendants shall lease the Im- 
perial Theatre, they shall not be entitled to 
retain that theatre in substitution for the Music 
Box or Barrymore pursuant to the above pro- 
vision. 
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a beneficial interest in a theatre with an- 
other person if such person does not operate 
another theatre or have a beneficial interest 
in the operation thereof; and provided fur- 
ther that 


(1) defendants will have one year from 
the date of entry of this Final Judgment to 
eliminate the joint beneficial interests in the 
Cass and Shubert-Lafayette Theatres in 
Detroit and in the Walnut Theatre in Phila- 
delphia; provided that, if the joint interest 
in one of the theatres in Detroit shall be 
terminated within one year, or if within one 
year the defendants shall divest themselves 
of one of the theatres in Detroit, they will 
have an additional year in which to termi- 
nate the other joint interest; and provided 
further that, if defendants shall satisfy the 
Assistant Attorney General in charge of the 
Antitrust Division that they have made 
reasonable efforts to eliminate the joint 
interests in Detroit, and have not been able 
to eliminate either of them within one year, 
the defendants may have an extension of 
that requirement for another year; 


(2) if, by reason of a change in circum- 
stances, the foregoing Section XVI(B) 
shall become applicable to the Music Box 
Theatre or the Barrymore Theatre in New 
York City, the defendants will have a pe- 
riod of two years within which to sell their 
interest in that theatre or to buy out the 
interest of the other parties interested 
therein; and if required by this Section 
XVI(B)(2) to dispose of their interests in 
either or both of those theatres, they may 
acquire a substantially equivalent theatre 
or substantially equivalent theatres, or if 
any of the theatres required by this Final 
Judgment to be divested in New York shall 
not then have been disposed of, defendants 
may retain one such theatre or two such 
theatres, as the case may be, other than 
the St. James, in substitution for the Music 
Box and/or Barrymore Theatre;? and 

(C) acquiring or continuing any beneficial 
interest in any theatre in conjunction with 
another defendant, provided that this Sec- 
tion XVI(C) shall not prevent joint or 
common ownership by the Shubert defend- 
ants among themselves? 


3 The joint interest of the defendants in 


Ford’s Theatre in Baltimore, Md., shall be ter- 
minated on or before August 1, 1956. 
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XVII 
[Joint or Common Interests in Business 
Ventures | 


The Shubert defendants are enjoined 
from having joint or common _ interests 
with any of the other defendants, and the 
other defendants are enjoined from having 
joint or common interests with the Shubert 
defendants, in any business venture con- 
trolled by one or more defendants so long 
as both the Shubert defendants and the 
other defendants are engaged in the theatri- 
cal business; provided that the interest of a 
booking agent in a booking fee shall not 
be deemed to be an interest joint or com- 
mon with either the producer of the attrac- 
tion booked or the operator of any theatre 
in which the same shall be presented; and 
provided further that this Section XVII 
shall not apply to the joint interest of 
defendants in UBO so long as the retention 
thereof shall be permissible under Section 


XIX. 
XVIII 


[Interlocking Personnel] 


Each defendant is enjoined from knowingly 
permitting any director, officer, employee of, 
or any person exercising policy-making 
powers with, or receiving remuneration 
from, such defendant to be an officer, di- 
rector or employee of, or to have a financial 
interest in, any independent theatre, and if 
any such director, officer or employee shall 
become an officer, director or employee of, 
or acquire a financial interest in, any 
independent theatre, such defendant will 
terminate his employment as such within a 
reasonable time.’ 


XIX 


[Financial Interests—Personnel—Diwwvestiture | 


(A) Defendant UBO is enjoined from 
having a financial interest (except in re- 
spect of booking fees) in any legitimate at- 
traction booked by it, or in any theatre 
booked by it. 

(B) Defendant UBO is ordered and di- 
rected to prohibit its officers, directors and 
other persons exercising managerial or 


4 Subject to the terms of an agreement dated 
February 7, 1956, annexed to this Final Judg- 
ment as Exhibit A, the provisions of Section 
XVIII shall be suspended, for one year from the 
date of entry of this Final Judgment, as to 
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policy-making functions in UBO, and any 
controlling stockholder of UBO 

(1) from being officers or directors of, or 
exercising managerial or policy-making 
functions in, any other legitimate theatre 
booking agency or any company having 
an interest in any theatre booked by UBO 
or any legitimate attraction booked by 
UBO, and 

(2) from having an interest in any other 
legitimate theatre booking agency or any 
theatre booked by UBO or any legitimate 
attraction booked by UBO. 

(C) The Shubert defendants and defend- 
ant Marcus Heiman shall divest themselves 
of their interest in defendant UBO by 
June 30, 1957. The interest of said defend- 
ants in UBO shall be held available for 
sale at any time before June 30, 1957, and 
defendants shall make reasonable efforts to 
effect sale thereof commencing not later 
than October 1, 1956, including advertising 
in Variety and Billboard. If after reason- 
able efforts to effect such sale have been 
made and by June 30, 1957, no sale has 
been consummated or is in process, defend- 
ants may dissolve UBO. The provisions 
of the foregoing paragraph (B) shall not 
become effective until June 30, 1957, or until 
the provisions of this paragraph (C) shall 
have been complied with, whichever shall 
first occur. 


XX 


| Theatre Interest—Booking of Attractions] 


Each defendant, other than defendant 
UBO, while owning, controlling or having 
an interest in any theatre, is enjoined 

(A) when booking a legitimate attraction 
of such defendant into an independent 
theatre, from refusing to make such book- 
ing through the booking agency, if any, 
which represents such theatre; and 

(B) from booking legitimate attractions of 
other producers into independent theatres, 
except through an independent booking 
agency recognized as such in the theatrical 
business, if such agency be available, unless 
the consent of the Assistant Attorney Gen- 
eral in charge of the Antitrust Division or 
approval of this Court shall first have been 
obtained. 

Lawrence Shubert Lawrence with respect to the 
Erlanger Theatre in Philadelphia, Pennsylvania, 


and the theatres in Philadelphia in which the 
Shubert defendants have an interest. 
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XXI 
[Issues Which May Be Presented] 


(A) The plaintiff, during the period pro- 
vided in Section XXI(B), may present to 
this Court the issue of whether no inde- 
pendent theatre, competitive with and lo- 
cated in the same city as a defendant’s 
theatre, has been given a reasonable oppor- 
tunity to contract for the presentation of 
any legitimate attraction produced or spon- 
sored by The Theatre Guild, Inc., including 
its successors (hereinafter called Theatre 
Guild), and available for booking in that 
city, despite the availability and suitability 
of an independent theatre or theatres for 
such presentation. In that event there shall 
be no burden of proof on either party. If 
this Court shall find that no such competi- 
tive theatre has been given such opportu- 
nity, it may, without regard to other relief, 
order such defendant to refrain from pre- 
senting in the same city an attraction pro- 
duced or sponsored by Theatre Guild and 
available for booking in that city until the 
competitive theatre shall have been afforded 
an opportunity prior to defendants to con- 
tract for the presentation of either one, at 
the option of such competitive theatre, of 
the next two attractions of Theatre Guild. 


(B) The provisions of Section XXI(A) 
shall continue in force for five years from 
the date of entry of this Final Judgment; 
provided that, in any city, other than New 
York City, where theatres are required to 
be disposed of, the five-year period shall 
commence to run on the day when posses- 
sion of a theatre required to be disposed of 
in that city is delivered to the purchaser or 
lessee; and in New York City such provi- 
sions shall continue in force for five years 
from the date of entry of this Final Judg- 
ment or for three years after possession of a 
theatre in New York City required to be 
disposed of is delivered to the purchaser 
or lessee, whichever period is longer. Such 
provisions shall cease to be applicable to any 
city as to which, at the end of three years 
from the date of entry of this Final Judg- 
ment or date of delivery of possession of a 
theatre as aforesaid, the issue stated in 
Section XXI(A) shall not have been pre- 
sented to the Court; provided that upon a 
satisfactory showing by the plaintiff of the 
necessity thereof, the Court may continue 
such provisions in force for a longer period. 
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(C) So long as defendants hold office or 
have a financial interest in, or are on the 
board of directors of, or have a voice di- 
rectly or indirectly in the policy of, the 
American Theatre Society or any other 
organization or organizations having or 
sponsoring a subscription system, plaintiff 
may present to this Court the issue whether 
no independent theatre competitive with 
and located in the same city as a defendant’s 
theatre has been given a reasonable oppor- 
tunity by the American Theatre Society or 
such other subscription organization to 
obtain the use of such system in connection 
with the presentation of a legitimate attrac- 
tion, despite the availability and suitability 
of an independent theatre or theatres. In 
that event there shall be no burden of proof 
on either party. If this Court shall find 
that no such competitive theatre has been 
given such opportunity by the American 
Theatre Society or such other organization, 
it may, without regard to other relief, order 
such defendant to refrain from using such 
system in such city until the competitive 
theatre shall have been afforded an oppor- 
tunity prior to defendants to obtain the 
use of such system for either one, at the 
option of such competitive theatre, of the next 
two attractions sponsored by the American 
Theatre Society or such other subscription 
organization. 


(D) Defendants are enjoined from re- 
quiring that the American Theatre Society 
or any successor subscription system place 
or not place any legitimate attraction under 
subscription, provided that defendants may 
exercise voting rights as to selection of 
plays for subscription as long as their com- 
bined votes do not exceed 25% of the total 
votes cast. 


XXII 


[Transactions and Agreements Not 
Prohibited] 

Except as provided in Sections XVIII 
and XIX, nothing contained in this Final 
Judgment shall enjoin any business trans- 
action or agreement, otherwise lawful, be- 
tween a defendant and any person acting 
as an employee, director or officer of such 
defendant, or between or among the Shubert 
defendants or their subsidiaries or affiliates 
in which at the time they shall own or 
control, directly or indirectly, 90% or more 
of the voting capital stock or between de- 
fendant Heiman and any corporation in 
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which defendant Heiman at the time shall 
own or control, directly or indirectly, 90% 
or more of the voting capital stock. 


XXIII 
[Sale of Theatres] 


For the purpose of creating substantial 
theatre operating competition in the com- 
munities hereinafter listed, defendants shall 
dispose of their interests in one-half of 
the theatres listed below within one year 
from the date of entry of this Final Judg- 
ment and their interest in the other one-half 
of said theatres within two years from the 
date of such entry (except as otherwise 
provided herein and in Section XVI), and 
all such dispositions shall be to persons 
intending to use them as theatres and who 
are not defendants in this cause or owned or 
controlled by, affiliated with or related to the 
defendants herein, and any disposition of more 
than one theatre to the same person shall re- 
quire the approval of the Assistant Attorney 
General in charge of the Antitrust Division, 
except that the Shubert defendants may 
dispose of their interests in any theatre 
required to be divested in which both the 
Shubert defendants and any other defend- 
ants have interests to defendant Marcus 
Heiman or any corporation controlled by 
him, if said defendant or such corporation 
is not associated with the Shubert defend- 
ants in any business venture within the 
prohibition of Section XVII of this Final 
Judgment: 


(A) Boston: 

Colonial or Shubert, and Wilbur.° 
(B) Chicago: 

Blackstone or Great Northern, and Er- 
langer or Shubert.° 
(C) Cincinnati: 

Cox or Shubert. 
(D) Detroit: 

Cass or Shubert-Lafayette. 


5 Subject to the provisions of Section XVI of 
this Fina] Judgment, if defendant Heiman and 
any corporation controlled by him are not 
associated with the Shuberts in any business 
venture prohibited by Section XVII of this Final 
Judgment, divestiture of the Colonial or Shubert 
may be satisfied by retention of the Colonial by 
Heiman or by the lease of the Colonial to an 
independent theatre operator. 

6If defendant Heiman and any corporation 
controlled by him are not associated with the 
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(E) Philadelphia: 


Locust or Walnut, and Shubert. 
(F) New York: 


(1) St. James within two years from 
the date of entry of this Final Judgment. 
If the St. James shall not have been dis- 
posed of within that time, defendants 
shall lease the St. James or the Imperial 
within three years from the date of entry 
of this Final Judgment.’ 

(2) National within one year. 

(3) Two of the following: Adelphi, 
Ambassador, Belasco, Elliott, Longacre, 
and Ritz. At least one of said theatres 
shall be disposed of within one year from 
the date of entry of this Final Judgment 
and both shall be disposed of within two 
years from that date. 


XXIV 


[Lease of Theatres] 


If the defendants shall be unable to sell 
their interests in any theatre required by 
this Final Judgment to be disposed of 
(other than theatres in which both Heiman 
and the Shubert defendants are interested), 
upon reasonable terms within the time 
limits specified herein, they may, with the 
approval of the Court first obtained, lease 
the same to a person eligible to purchase 
such theatre under the provisions of Sec- 
tion XXIII hereof; provided that 


(A) no such lease shall give the lessor 
any share of the profits of the theatre; 


(B) defendants shall sell their interests 
in such theatre as soon after the leasing 
thereof as they can do so upon reasonable 
terms, and in any event prior to the ex- 
piration of such lease; and 


(C) any such lessee shall have the choice 
of leasing for a 10-year period, or less, and 
with the consent of the lessor may lease 
for a longer period; but any such lease 
may be made subject to cancellation upon 
reasonable notice if the building in which 


Shuberts in any business venture prohibited by 
Section XVII of this Final Judgment, divestiture 
of the Erlanger or Shubert may be satisfied by 
retention of the Erlanger by Heiman. 

7 Leasing shall be subject to the provisions 
of Section XXIV of this Final Judgment; pro- 
vided that the leasing of the Imperial in lieu 
of the St. James shall not prevent defendants 
thereafter from satisfying the requirements of 
the above paragraph (F)(1) by selling the St. 
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the theatre is situated is to be demolished 
or converted to nontheatrical uses. 


XXV 


[Acquisition of Theatre Interests] 


Defendants are enjoined from acquiring 
a beneficial interest in any theatre, provided 
that 

(A) Until the provisions of Section XXIII 
of this Final Judgment have been carried 
out, a beneficial interest in a theatre may 
be acquired 

(1) as a substantially equivalent replace- 
ment for any wholly-owned theatre, held 
or acquired in conformity with this Final 
Judgment, which has been lost through 
inability to obtain a renewal of the lease 
thereof upon reasonable terms, upon an 
affirmative showing to this Court that such 
acquisition will not unduly restrain com- 
petition; 

(2) without such affirmative showing, 

(a) as a substantially equivalent re- 

placement for, and in the same city or 

town as, any wholly-owned theatre, held 

or acquired in conformity with this Final 

Judgment, which may be lost through 

physical destruction or any other cause 

beyond defendants’ control; or 


(b) by a renewal of the lease of any 
wholly-owned theatre held or acquired in 
conformity with this Final Judgment; or 

(c) by acquisition of an additional in- 
terest in any theatre in which defendants 
now have an interest, or may acquire an 
interest pursuant to the foregoing provi- 
sions of this Section XXV. 


(B) After the provisions of Section XXIII 
of this Final Judgment have been carried 
out, defendants may acquire a_ beneficial 
interest in any theatre 


(1) in the situations described in the 
foregoing subparagraph (A)(1), and in 
situations not covered by the foregoing 
paragraph (A), upon an affirmative show- 
ing to this Court that such acquisition will 
not unduly restrain competition; and 

(2) without such affirmative showing, in 
situations described in the foregoing sub- 
paragraph (A)(2); and 

(C) Without such affirmative showing, a 
beneficial interest may be acquired in one 
or two theatres in New York City substan- 
tially equivalent to the Music Box and/or 
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Barrymore Theatre in the circumstances 
described in Section X VI(B) (2). 


XXVI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice, 
on written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
notice to any defendant, shall be permitted, 
subject to any legally recognized privilege, 
(A) access, during the office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant, relat- 
ing to any of the matters contained in this 
Final Judgment, and (B) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference from 
it, to interview officers or employees of 
such defendant, who may have counsel 
present, regarding any such matters. Upon 
written request of the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, such defendant 
shall submit such written reports with 
respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No 
information obtained by the means per- 
mitted in this Section XXVI shall be di- 
vulged by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Department 
except in the course of legal proceedings in 
which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment, or as otherwise required 
by law. 


XXVII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions, for the enforcement of compliance 
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therewith, and for the punishment of vio- 
lations thereof. 


Exhibit A 
AGREEMENT 


A. Background and Consideration 


The United States has brought suit under 
the Sherman Act in the United States 
District Court for the Southern District of 
New York (Civil Action 56-72). A group 
of defendants in that suit (7. e., Jacob J. 
Shubert, individually and as surviving part- 
ner of the firm of Lee and J. J. Shubert, 
and the Select Theatres Corporation) are 
known and are hereinafter in this agree- 
ment referred to as the “Shubert defend- 
ants”. 


The United States and the defendants 
in that suit have been conferring with the 
view of settling the suit by a consent judg- 
ment (hereinafter called the “Judgment”). 
The United States, as a condition to enter- 
ing into the Judgment, has insisted that, 
among other things, the Judgment prevent 
the Shubert defendants from keeping in 
their employ any person who is an Officer, 
director or employee of, or who has a 
financial interest in, any legitimate theatre 
which is not owned, controlled, or operated 
by the Shubert defendants or in which 
the Shubert defendants do not have a finan- 
cial interest. The parties to the suit have 
agreed that Section XVIII of the Judgment 
shall read as follows: 


Each defendant is enjoined from know- 
ingly permitting any director, officer, 
employee of, or any person exercising 
policy-making powers with, or receiving 
remuneration from such defendant to be 
an officer, director or employee of, or to 
have a financial interest in, any independ- 
ent theatre; and if any such director, 
officer or employee shall become an offi- 
cer, director or employee of, or acquire 
a financial interest in, any independent 
theatre, such defendant will terminate his 
employment as such within a reasonable 
time. 


Lawrence Shubert Lawrence (hereinafter 
called “Lawrence”) has a financial interest 
in the lease of the Erlanger Theatre in 
Philadelphia, Pennsylvania (a theatre in 
which the Shubert defendants do not have 
a financial interest), and participates in its 
operations as co-manager. Lawrence is also 
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employed by the Shubert defendants as the 
manager of the operations of the theatres 
of the Shubert defendants located in Phila- 
delphia. Accordingly, under the provisions 
of Section XVIII of the Judgment the 
Shubert defendants would be required to 
terminate Lawrence’s employment within a 
reasonable time after the entry of the 
Judgment. 


At the request of Lawrence and the 
Shubert defendants, and on the basis of 
representations made to it by Lawrence and 
in consideration of the agreement hereafter 
recited, the United States has consented to 
a provision in the Judgment suspending 
for one year Section XVIII as to Lawrence 
with respect to the Erlanger and the theatres 
of the Shubert defendants in Philadelphia. 


In consideration of the foregoing, Law- 
rence aid the Shubert defendants make the 
following 


B. Agreement: 


1. By the end of one year from the date 
of entry of the Judgment, Lawrence will 
either dispose of his financial interest in 
the Erlanger Theatre or resign as an em- 
ployee of the Shubert defendants. If at the 
end of that year Lawrence shall have a 
financial interest in the Erlanger Theatre 
and shall not have resigned as an employee 
of the Shubert defendants, the Shubert de- 
fendants shall forthwith terminate Law- 
rence’s employment with them and cease 
making any remuneration to him. 


2. So long as Lawrence is an officer or 
employee of, or a person exercising policy 
making power with or receiving remunera- 
tion from, the Shubert defendants, he shall 
not participate in the operations of the 
Erlanger Theatre; provided that during the 
period of one year from the date of entry 
of the Judgment he may share in the profits 
and expenses of the Erlanger Theatre or 
may participate in the determination of 
substantial expenditures to be made with 
respect to the physical property of the 
Theatre or in decisions to dispose of the 
Theatre. 


3. Lawrence agrees that, at the request 
of the Assistant Attorney General in charge 
of the Antitrust Division, he will furnish to 
said Assistant Attorney General or his repre- 
sentatives any information within the knowl- 
edge, possession or control of Lawrence with 
respect to the subject matter of this agree- 
ment. 
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4. The Shubert defendants agree that if Jacob J. Shubert 
Lawrence shall not comply with the terms individually and as surviving 
of this agreement they will consent to an partner of the firm of Lee and 
amendment of the Judgment to revoke the J. J. Shubert 
suspension of the operation of Section Select Theatres Corporation 
XVIII as provided in the footnote thereto. by Jacob J. Shubert 

Dated: February 7, 1956 President 


Lawrence Shubert Lawrence 


[| 68,273] Eastman Kodak Co. v. Siegel. 


In the New York Supreme Court, New York County, Special Term, Part IX. 135 
N. Y. L. J., No. 30, page 8. Dated February 14, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Commodities Which May Be Fair Traded—Combination of Fair Traded 
and Non-Fair Traded Products.—A manufacturer of cameras and supplies is not entitled 
under the New York Fair Trade Act to fair trade a camera outfit, consisting of a camera 
and two rolls of films which were individually fair traded by the manufacturer, a flash 
holder and flashguard which were not individually fair traded, an instruction booklet 
which was trade-marked but not fair traded, and unidentified photoflash lamps, and 
batteries trade-marked by other manufacturers but not fair traded by them. While the 
Act uses the word “commodity” in the singular, it is immaterial that a group of separate 
items is the subject of sale, provided they are sold as a unit in an outfit, and, as a unit, 
are in fair and open competition with similar outfits. It is the nature of the unit and of 
its components, rather than the mere fact that more than one separate item is involved, 
which primarily determines coverage under the Act. The mere fact that the outfit con- 
tained at least one non-fair traded item produced by the manufacturer is sufficient to 
preclude the manufacturer from fair trading the outfit. “If the manufacturer does not 
see fit to establish a fair trade price on each component when sold separately and 
independently—indicating insufficient purpose in maintaining his price structure to protect 
the good will associated with his brand name—the courts should not be zealous to afford 
protection for such a package.” 


See Fair Trade, Vol. 1, J 3145.34, 3282, 3452.34. 


Fair Trade—Constitutionality of New York Fair Trade Act—Fair and Open Com- 
petition Provision—New York Constitution—The contention that the provision of the 
New York Fair Trade Act purporting to limit the applicability of the Act to a commodity 
which is in fair and open competition with commodities of the same general class is 
fatally vague and indefinite and, therefore, a denial of due process under the New York 
Constitution was overruled. 


See Fair Trade, Vol. 1, J 3085.34, 3154.34. 


Fair Trade—Commodities Which May Be Fair Traded—Fair and Open Competition. 
—A nonsigner’s contention that a camera manufacturer’s products were not in fair and 
open competition within the meaning of the New York Fair Trade Act was rejected. The 
court noted that the phrase “fair and open competition” has received a liberal interpre- 
tation in New York, and that it has been held that the fact that a commodity is copy- 
righted or patented does not preclude the establishment of a fair trade price. 


See Fair Trade, Vol. 1, J 3154.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Enforce- 
ment Activity and Policy.—A nonsigner’s contention that a fair trader’s enforcement 
activity was inequitable and discriminatory was rejected where the court found that the 
fair trader’s enforcement program and activities were adequate, diligent, consistent, and 
non-discriminatory. There is no requirement that a fair trader establish and maintain a 
separate espionage section in charge of a full-time official, and the fair trader’s practice of 
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requiring three consecutive violations before court action was not unrealistic, unfair, or 
discriminatory. 


See Fair Trade, Vol. 1, J 3440.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Sale of 
Products to Company Operating Mail Order Business in Non-Fair Trade Jurisdiction— 
Abandonment.—A court rejected a nonsigner’s contention that a fair trader had abandoned its 
fair trade enforcement system when it franchised, as an authorized retail dealer, a company 
which maintains stores in New York City and also in Washington, D. C. (where there is 
no fair trade law), and whose Washington, D. C., store accepts mail orders and ships the 
fair trader’s products to consumers in New York City at less than the fair trade prices 
maintained in New York. The court held that in view of the evidence adduced concerning 
the minimal extent of the mail order business done in New York by the company’s Wash- 
ington, D. C., store, it would be sufficient to overrule the contention on the ground that 
such mail order sales have had no appreciable effect upon the fair trader’s enforcement 
policy in New York. The fair trader contended that it was questionable whether it could 
lawfully refuse to sell to the company because of its mail order activities in Washington, 
D. C., without violating the antitrust laws. The court noted that the fair trader should 
not be required to assume the risk of refusing to sell to the company’s store in Washingon, 


IDEN: 
See Fair Trade, Vol. 1, J 3262.34, 3424.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Violation of Trade-Mark 
Law.—A nonsigner’s contention that a fair trader violated a New York penal law, con- 
cerning trade-marks, when it combined its trade-marked products with trade-marked prod- 
ucts of other manufacturers in one outfit and designated the entire outfit as the product 
of the fair trader was overruled. 


See Fair Trade, Vol. 1, { 3145.34. 


For prior opinions of the New York Supreme Court, New York County, see 1955 
Trade Cases {[ 68,010, 67,952. 


[Fair Trade Action] 


SAYPOL, Justice [In full text]: Plaintiff, a 
manufacturer of photographic equipment 
and supplies, brought this action for a per- 
manent injunction pursuant to the so-called 
Feld-Crawford “Fair Trade Law.” (Gen. 
Bus. Law, secs. 369a-e, L. 1935, chap. 976, 
re-enacted L. 1940, chap. 195). Applications 
for a preliminary injunction were previously 
denied (207 Misc., 283, Matthew M. Levy, 


class produced by others” and also denied 
(although not pressed too vigorously) that 
he knowingly sold the plaintiff’s fair traded 
products below the fair-trade prices. In 
addition, the amended answer set up the 
following affirmative defenses: (1) The 
plaintiff combined in one package or outfit 
its own trademarked and fair traded prod- 
ucts with its own trademarked but not in- 
dividually fair traded products and also 
with products trademarked by other manu- 


J. [1955 Trape Cases § 67,952]; 207 Misc., 
986, Steuer, J. [1955 Trape Cases { 68,010]). 


[Defenses] 


The complaint alleges, the existence, 
known to the defendant, of a fair trade 
agreement with respect to the minimum re- 
tail resale prices of certain of the plaintiff’s 
products and the defendant’s sales thereof 
below such prices. The defendant, a non- 
signer retailer of the agreement, in his 
amended answer denied the allegation of the 
complaint that “said commodities bear the 
plaintiff’s trademarks, brands and names, 
and are in fair and open competition in this 
State with commodities of the same general 
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facturers but not fair traded; such practice 
it is claimed constitutes an abandonment of 
the plaintiff's fair trade agreement. (2) 
The plaintiff has not equitably enforced its 
fair trade agreement and has unfairly dis- 
criminated between its franchised dealers 
and independent retailers such as the de- 
fendant to the detriment of the latter. (3) 
The plaintiff has franchised as an authorized 
retail dealer, the Ritz Camera Centers, 
which maintains stores not only in New 
York City but also in Washington, D. C., 
where there are no fair trade laws; that the 
Ritz Washington store accepts mail orders 
and ships the plaintiff's products to New 
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York City at less than the fair trade prices 
maintained in New York; that by permit- 
ting the Ritz Camera Stores to engage in 
such mail order practices the plaintiff has 
abandoned its alleged fair trade enforcement 
system. (4) Combining the plaintiff’s prod- 
ucts with trademarked products of other 
manufacturers in one outfit and designating 
“the entire content of said package as a 
product of the plaintiff’ violate the Penal 
Law of New York. 


[Issues] 


The defendant did not testify at the trial 
nor did he call any witnesses. What was 
litigated was the broad and overall question 
of whether or not the plaintiff’s conduct or 
rather misconduct precludes equitable aid. 


The issues litigated at the trial mainly 
resolved themselves into the following: (1) 
Whether the plaintiff’s program of enforc- 
ing its fair trade agreement was adequate, 
fair and equitable; (2) whether the plaintiffs 
dealings with the Ritz Camera Stores con- 
stituted an abandonment of its fair trade 
enforcement policy; and (3) whether the 
sale of the outfits likewise constituted either 
(a) an abandonment of the plaintiff’s entire 
fair trade agreement or (b) at least an 
activity not covered by the Fair Trade Act. 


[Constitutionalty | 


Before I dispose of the issues as I have 
stated them, I will consider briefly two in- 
cidental questions raised by the defendant. 
He urges firstly that the qualifying language 
of the statute purporting to limit applica- 
bility to a commodity “* * * in fair and open 
competition with commodities of the same 
general class” (Gen. Bus. Law, sec. 369-a 
[1]) is fatally vague and indefinite and, 
therefore, a denial of due process under 
the New York State Constitution (art. 1, 
sec. 6). A similar objection under the due 
process clause of the Fourteenth Amend- 
ment of the Federal Constitution was over- 
ruled in Old Dearborn Distributing Company 
v. Seagram-Distillers Corporation (299 U. S., 
183, 196-7; see Adams, Fair Trade and the 
Art of Prestidigitation, 65 Yale L. J., 196, 
200, 207, n. 48). The defendant urges, how- 
ever, that our Court of Appeals has not 
expressly passed upon this claim under the 
State Constitution. Even were this so, this 
court would follow the reasoning of the 
Old Dearborn case and apply it to the 
analogous provision of the State Constitu- 
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tion. As it is, when the constitutionality of 
the Fair Trade Act was recently reupheld 
by the Court of Appeals (General Electric 
Co. v. Masters, Inc. [1954 TRrapE CASES 
{ 67,776], 307 N. Y., 229, appeal dismissed for 
want of substantial federal question [1954 
TRADE CASES § 67,907], 348 U. S., 892), that 
court appeared to give its blanket approval 
to every facet of the Old Dearborn opinion. 
In referring to Bourjois Sales Corporation v. 
Dorfman (273 N. Y., 167, which overruled 
Doubleday Doran & Co. v. Macy & Co. (269 
N. Y., 272), on the basis of the Old Dear- 
born decision, Judge Froessel stated (p. 237 
of 307 N. Y.): “This time, relying on the 
Old Dearborn decision, we upheld the statute 
against claims that it violated the New York 
State Constitution” (italics in original). While 
of late several state courts have held non- 
signer clauses invalid under their respec- 
tive state constitutions (see e. g., Union 
Carbide & Carbon Corp’n v. White River Dis- 
tributors, Inc. [Ark.] [1955 TrapE CASES 
J 67,953], 275 S. W., 2d, 455; Cox uv. General 
Electric Co. [1955 TRavE Cases J 67,934], 211 
Ga., 286; McGraw Electric Co. v. Lewis & 
Smith Drug Co. [1955 TRApE Cases { 68,954], 
159 Neb., 703 [entire law unconstitutional]), 
this state’s highest tribunal since the Bour- 
jois Sales decision has consistently rejected 
any suggestion of disharmony in this field 
in the interpretation of analogous provi- 
sions of the Federal and State Constitutions. 
The constitutional objection is, therefore, 
overruled. 


[Free and Open Competition] 


Secondly, the defendant urges that the 
plaintiff has failed to prove that its fair 
traded products are in “free and open com- 
petition” with commodities of the same 
general class produced by others. The court 
finds that the evidence satisfies the statu- 
tory requirement, especially in view of the 
defendant’s failure to controvert the plain- 
tiff’s evidence in this regard. The phrase 
“free and open competition” has received 
a liberal interpretation in this state (Colum- 
bia Records v. Goody [1950-1951 Trapr Cases 
{ 62,866], 278 App. Div., 401; General Electric 
Co. v. S. Klein-on-the-Square, [1953 TRraApE 
Cases {[ 67,443], 121 N. Y. S. 2d, 37, 49-50); 
and elsewhere it has been held that the fact 
that a commodity is copyrighted or patented 
does not preclude the establishment of a 
fair trade price (Glen Raven Knitting Mills 
v. Sanson Hosiery Mills [1950-1951 Trape 
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Cases { 62,851], 189 F., 2d, 845, 854; Schill 
v. Remington Putnam Book Co. [1940-1943 
TRADE Cases { 56,095, 56,117], 179 Md., 83; 
Eh Lilly & Co. v. Saunders, 216 N. C., 163; 1 
Callman, Unfair Competition and Trade 
Marks [2d ed.], 456-60). The only reported 
contrary result involved “color” film manu- 
factured exclusively by this plaintiff, the 
court declaring that such film was not in 
free and open competition with the ordi- 
nary “black and white” film (Eastman Ko- 
dak Co. v. Federal Trade Commission, 158 
F., 2d, 592, cert. denied 330 U. S. 828; cf. 
Eastman Kodak Co. v. Schwartz [1954 TRapE 
CasEs { 67,770], 133 N. Y. S., 2d, 908, 914). 
As to color film, it appears that this plain- 
tiff, pursuant to a decree entered on its 
consent, is prohibited from entering such 
products into the area of fair trade for at 
least eight years (C. C. H., 1954 Trape 
CAsEs { 67,920, p. 70,006). In the light of 
these authorities and on the evidence, the 
court overrules the objection that the plain- 
tiff’s products are not in free and open com- 
petition within the meaning of the Fair 
Trade Law. 


[Enforcement Policy] 


Much of the evidence adduced at the trial 
related to the plaintiff's enforcement activi- 
ties with respect to its fair trade agree- 
ment. Upon the basis of such evidence the 
defendant strongly urges that the plaintiff's 
program and efforts of enforcement were 
inadequate, ineffective and discriminatory 
and the defendant does not hesitate to char- 
acterize such efforts as “easy-chair” en- 
forcement. 

The evidence concerning the plaintiff's 
enforcement procedure and activities in Man- 
hattan and the Bronx may be summarized 
as follows: The responsibility for enforc- 
ing the plaintiff's fair trade program rested 
primarily with an official of its sales depart- 
ment in Rochester, N. Y., who devoted but 
part of his time to such work. He was 
assisted by two stenographers. The plain- 
tiff’s sales manager for the northeastern 
sales division in New York City chose a 
shopping service whose employees, engag- 
ing in surveillance, would visit various re- 
tail stores to find out if there were any 
violations of the plaintiff’s fair trade agree- 
ment. If a violation were found, a form 
letter would be sent to the violating retailer 
advising him to desist. Such a retailer would 
again be shopped, and if on the second visit 
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another violation were discovered, the plain- 
tiff would send a registered letter. Other 
shoppings would be made and only if three 
successive violations were found would legal 
action be undertaken. 

It appears that in the fifteen months be- 
fore trial the plaintiff caused 4,750 shop- 
pings to be made in 640 stores located in 
Manhattan and the Bronx. Of these, 3,908, 
shoppings in 340 stores showed no viola- 
tions. Of the 300 stores showing some vio- 
lations, 259 seemingly desisted as a result 
of correspondence. Of the remaining forty- 
one stores, the plaintiff had obtained in- 
junctions against twenty-four and had actions 
pending against eight others. Further shop- 
pings of the remaining nine stores were 
being made. Both franchised dealers and 
independent retailers were included in these 
shopping activities. 

Since the Legislature in enacting the Fair 
Trade Law has set no standards for guid- 
ance of an enforcement policy in this field 
and has made no express provision sug- 
gesting defenses to an enforcement action, 
the courts have found it necessary to es- 
tablish standards with concomitant defenses, 
primarily equitable in nature and not me- 
chanical in their application, to effectuate 
the policy of the law (see General Electric 
Co. v. Macy & Co. [1950-1951 TrapE CASES 
{ 62,764], 199 Misc., 87, 92, voluntary dis- 
missal granted and appeal dismissed as aca- 
demic 278 App. Div., 939, 940; General 
Electric Co. v. S. Klein-on-the-Square, supra 
[1953 Trane Cases { 67,443], 121 N. Y. S., 
2d, 37, 54; Gillette Safety Razor Co. v. Green, 
167 Misc., 251, 252, aff’d 258 App. Div., 723; 
Fulda, Resale Price Maintenance, 21 U. 
Chi. L. Rev., 175, 202; Notes, 6 Syracuse 
L. Rev., 327, 332; 36 Cornell L. Q., 781, 787; 
2 Buffalo L. Rev., 280, 294; Note, Discrimi- 
natory Enforcement of Fair Trade Prices: 
The Problems and Remedies Under State 
and Federal Laws, 65 Yale L. J., 235, pp. 
239-240, Note 26. Of the cases cited, at 
least in that of Westinghouse Elec. Corp’n v. 
Charles Appliances, 1954 TRADE CAsEs J 67,685, 
involving the so-called “club-plan,” although 
a preliminary injunction was refused [Na- 
than, J.], after trial judgment went for the 
plaintiff [Coleman, Justice Designated], Su- 
preme Court, New York, N. Y. Co., Index 
12366-1953). 

In General Electric-Macy, supra, four requi- 
sites for enforcement of price maintenance 
agreements were enumerated: (1) There 
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must be a fair trade price structure which 
has a real and not merely a paper or illusory 
existence; (2) there must be a reasonable 
and diligent enforcement of the existing 
fair trade prices; (3) the relief sought must 
be for the sole purpose of enforcement and 
not for any ulterior purposes; (4) the plain- 
tiff must not have indulged in any practices 
offensive to the conscience of the court. 
The court finds that the plaintiff's en- 
forcement program and activities are adequate, 
diligent, consistent and non-discriminatory. 
There is and should be no requirement that 
the plaintiff must establish and maintain a 
separate espionage section in charge of a 
full-time official; nor is the plaintiff’s prac- 
tice of requiring three consecutive violations 
before court action unrealistic, unfair or dis- 
criminatory (see, in general, a well consid- 
ered note, The Operation of Fair-Trade 
Programs, 69 Harv. L. Rev., 316, esp. 335-339, 
December, 1955). The planitiff’s enforce- 
ment procedures appear as satisfactory and 
adequate as those previously sanctioned by 
the courts in affording injunctive relief (cf. 
e. g., Calamia v. Goldsmith Bros. [1948-1949 
TRADENCASES! fj 62;271)|9-82 No Y.Ss, 2002/7, 
aff'd 274 App. Div., 884, aff’d 299 N. Y., 
636; General Electric Co. v. S. Klein-on-the- 
Square, supra; General Electric Co. v. Macy 
& Co., supra; Lionel Corp’n v. Klein [Del. 
Ch.] [1955 TrapE Cases { 68,085], 114 A., 
2d, 652). Moreover, precedent for approval 
of this very plaintiff's enforcement activi- 
ties as fair, diligent and non-discriminatory 
is found in Eastman Kodak Co. v. Schwartz, 
supra [1954 TRape Cases § 67,770] (133 N. Y. 
S., 2d, 908), wherein it was stated (p. 913): 
“There was no waiver or abandonment of 
plaintiff's rights; as a matter of fact, plain- 
tiff was most diligent in asserting its 
rights.” Accordingly, this defense of only 
token and inequitable enforcement by the 
plaintiff is overruled. 


[Mail Order Sales| 


The second defense posits the query whether 
the plaintiff's dealings with the Ritz Camera 
Centers constitute an abandonment of its 
entire fair trade enforcement system. Ritz 
maintains stores both in New York City 
and Washington, D. C., the latter a non- 
controlled trade jurisdiction. The Wash- 
ington outlet, franchised by the plaintiff 
as an authorized retail dealer, advertises in 
nationally circulated publications, accepts 
mail orders and ships the plaintiff’s prod- 
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ucts to fair trade localities at prices below 
established local fair trade prices. 


When Ritz, a short while before this suit 
was commenced, opened a New York store 
only a few blocks away from the defend- 
ant’s, it was granted a dealership by the 
plaintiff which had refused a similar fran- 
chise to the defendant on the ground that 
there was an adequate number of author- 
ized dealers in the vicinity. 


The plaintiff's sales manager in charge of 
its New York office testified that in his 
opinion Ritz’s mail order business had no 
substantial effect upon the New York mar- 
ket. The owner of the Ritz stores testified 
that during the eleven months preceding 
the trial the Washington mail order house 
had shipped only about $260 worth of com- 
modities to addresses in Manhattan and the 
Bronx and only an additional $1,000 worth 
elsewhere in this state. 


This defense was raised upon the second 
application by the plaintiff for a prelimi- 
nary injunction. Justice Steuer denied the 
application with the following observation 
(p. 989 of 207 Misc.): 


“Defendant argues that it will be simple 
and practicably undetectable for this con- 
cern [Ritz] to refer New York customers 
to the Washington store advising them to 
purchase by mail at reduced prices. And 
apparently it would be. Of course the 
question is not how the business might 
be conducted, but how it is. Advertising 
of the Ritz Camera Centers has been sub- 
mitted. Very plainly this suggests to the 
prospective customer that if he wishes to 
buy on credit he can deal with the store 
in his own city; if he is willing to pay 
cash with his order he can get the article 
at a reduced price by mailing the order 
to Washington. In this way the whole 
fair-trade structure could be _ under- 
mined and the bulk of the retail trade 
channeled into non-fair-trade areas. To 
grant an agency or a retail franchise to 
an organization whose business is or- 
ganized along such lines is doubtlessly 
perfectly legal. But whether it is not also 
such a consent to and participation in an 
arrangement which will so weaken the 
enforcement of a fair trade agreement as 
to evince a willingness to abondon it is a 
close factual question. Its resolution must 
await the trial.” 


In view of the evidence adduced concern- 
ing the minimal extent of the mail order 
business done in New York by the Ritz 
Washington store, it would be sufficient to 
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overrule the defense on the ground that 
such mail order sales have had no appre- 
ciable effect upon the plaintiff’s enforcement 
policy in New York and upon the applica- 
tion of the principle de minimis non curat lex. 
However, because of the increasing general 
importance of the subject of interstate mail 
order sales where the seller is located in a 
non-fair trade state and sells to a buyer in a 
fair trade state (see generally Cook. The 
Continuing Fair Trade Battle, 29 St. John’s 
Law Review, 66, 82; Notes, 22 U. Chi. L. 
Rev!) 5258438 Geot Ee Je 4258)-930) IndialLy 7., 
502), some additional comment and reference 
might prove helpful. 

In Schwegmann Brothers v. Calvert Dis- 
tillers Corporation {1950-1951 Trave CASES 
7 62,823], (341 U. S., 384), the Supreme 
Court construed the Miller-Tydings amend- 
ment to the Sherman Anti-Trust Act (50 
Stats 09S, lon Wees. ©. sec. 1), as not cover= 
ing non-signer provisions of a state fair 
trade law where interstate commerce was 
involved (see Rahl, Resale Price Mainte- 
nance, State Action, and the Antitrust 
Laws; Effect of Schwegmann Brothers v. 
Calvert Distillers Corp’n, 46 Ill. L. Rev., 349). 
In Sunbeam Corporation v. Wentling [1950- 
1951 Trave Cases § 62,739] (185 F. 2d 903), 
judgment vacated in light of Schwegmann 
decision [1950-1951 TrapE Cases f 62,840] 
(341 U. S., 944), opinion on remand [1950- 
1951 Trape Cases § 62,935] (192 F. 2d 7), 
the court held that a state fair trade statute 
should be construed to apply only to intra- 
state commerce and could not be enforced 
against a non-signing local mail order house 
in so far as interstate sales were concerned. 
Thereafter, the Congress enacted the Mc- 
GiimerActe(GO.Stat1032,115..U:, 5...C5, Sec. 
45), which “exempts from the Federal anti- 
trust laws fair trade agreements made pur- 
suant to existing or future State laws, and 
permits their enforcement against nonsign- 
ers as well as signers who are engaged in 
interstate commerce” (General Electric Co. 
v. Masters, Inc., supra [1954 TrApe CASES 
167,476], 307 N..X., 229, (239). 

Whether or not the McGuire Act pre- 
vents sales by a mail order house located 
in a non-fair trade jurisdiction to a buyer 
in a fair trade state still awaits definitive 
solution. Likewise unsettled is the question 
whether enforcement. must be limited con- 
stitutionally to actions against violators lo- 
cated in fair trade states. The few cases 
and commentators discussing the problems 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Eastman Kodak Co. v. Siegel 


AG 25 


have expressed divergent views (cf. General 
Electric Co. v. Masters Mail Order Co. [1954 
Trade Cases { 67,827], 122 F. Supp., 797; 
Sunbeam Corp’n v. Masters, Inc. [1954 TRADE 
Cases {[ 67,841], 124 F. Supp., 155; Revere 
Camera Co. v. Masters Mail Order Co. [1955 
TrapdE Cases {[ 67,981], 128 F. Supp., 457; 
Notes, 43 Geo. L. J., 258; 30 Ind. L. J., 502; 
22 U. Chi. L. Rev., 525). 


In the General Electric case (supra; [1954 
TRADE Cases {[ 67,827], 122 F. Supp., 797) 
the defendant, incorporated in Maryland in 
March, 1954, had its principal place of busi- 
ness in Washington, D. C. It was an 
affiliate of Masters, Inc., a New York 
corporation, which the plaintiff had enjoined 
from violating the New York Fair Trade 
Act. The defendant circularized New York 
residents and its mail order blanks were 
kept on hand at Masters in New York. 
The plaintiff sought injunctive relief on two 
grounds: (1) The defendant unlawfully sold 
and delivered the plaintiff’s products in 
New York for less than the fair trade 
prices; (2) the defendant’s method of doing 
business maliciously interfered with the 
plaintiff's fair trade program. The plaintiff 
applied for a preliminary injunction while 
the defendant sought dismissal of the com- 
plaint for lack of jurisdiction and summary 
judgment. The plaintiff's application was 
denied. After holding that there was suffi- 
cient basis for declaring that the defendant 
foreign corporation was doing business in 
New York for purposes of jurisdiction 
Judge McGohey denied the motion for 
summary judgment on the ground that 
there were issues of fact as to whether the 
defendant was advertising in New York, as 
to whether title passed in New York and as 
to whether defendant, either directly or 
through Masters of New York, was offering 
to sell here. In disposing of the defendant's 
claims that the plaintiff was attempting to 
apply the New York act extraterritorially to 
to the defendant’s activities in the District of 
Columbia, Judge McGohey stated that the 
plaintiff was complaining about acts actu- 
ally committed in New York. Under such 
circumstances, “[i]t is sufficient here to 
say that from its preamble and its terms, 
the [McGuire] Act does not lease Masters 
of Washington free from the consequences 
of its acts done in New York in violation of 
New York law” (p. 802). Decisions on the 
merits is pending. 
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In the Sunbeam case (supra) the plaintiff 
sought a contempt order against the defend- 
ant Masters, the New York corporation, for 
violating the injunctive provisions of a prior 
consent decree. The stated ground was 
the defendant’s organization of the Wash- 
ington mail order house, the activities of 
which were likewise the basis of the General 
Electric action (supra; [1954 TrapE CASES 
{ 67,827] 122 F. Supp., 797). Judge Wein- 
feld posed the basic issue as (p. 158) 
“whether Masters Mail Order House was 
organized, and whether the defendant’s 
activities here in New York in connection 
with the sale and advertising of plaintifi’s 
products from the Washington store were 
and are being utilized, as a means of cir- 
cumventing and defeating this court’s man- 
date of November 24, 1950. In other words, 
was a lawful activity used to achieve an 
illegal objective.’ Approval was noted of 
the General Electric opinion (supra; [1954 
TRADE Cases § 67,827] 122 F. Supp., 797). 
On the basic issue of contempt, the dispo- 
sition still remains open for lack of a com- 
plete submission by the parties. 


In the Revere Camera case (supra) the 
plaintiff in the United States District in 
Maryland sought to enjoin the defendant mail 
order house (the same defendant as in the 
General Electric case, supra) from selling the 
plaintiff's goods in Maryland at lower than 
the fair trade prices established in Mary- 
land. It appeared that since the institution 
of the suit the defendant had given up its 
Maryland charter and reincorporated in 
the District of Columbia. Chesnut, J., de- 
nied a motion for a temporary injunction 
and also overruled a motion for dismissal of 
the complaint without prejudice. With ref- 
erence to the applicability of the McGuire 
Act, the court said (p. 462): 

“In my opinion at this stage of the 
case and as now presented on the papers 
submitted on the motion before the court, 
the McGuire Act does not of itself relate 
to the subject matter of the sale of goods 
from a non fair trade jurisdiction into 
another jurisdiction either with or without 
sales consummated by mail order adver- 
tising from one jurisdiction to the other.” 
In addition to the presence of seemingly 

contradicting views as to whether the Mc- 
Guire Act covers sales from uncontrolled 
trade areas to fair trade states, the plaintiff 
urges that it is questionable whether under 
the present circumstances it could lawfully 
refuse to sell to the Ritz Camera Centers 
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because of its Washington mail order activi- 
ties without violating the antitrust laws. In 
the General Electric-Macy case (supra), the 
court suggested that it might be unlawful 
for the manufacturer to enter into agree- 
ments with distributors to cut off fair trade 
price violators (p. 95 of 199 Misc.). It is 
arguable that a different conclusion might 
be reached in a situation expressly covered 
by the McGuire Act where the manufacturer 
has been selling directly to a retailer who 
has violated the minimum resale price (see 
Adams, Resale Price Maintenance: Fact 
and Fancy, 64 Yale L. J., 967, 978-984; 
Barber, Refusals to Deal Under the Federal 
Antitrust) Laws. 103) 0. (Pasa Rev e47 
851-857, esp. 856, n. 40; Notes, 63 Harv. L. 
Rev., 316, 347; 61 Yale L. J., 381, 398-401). 
In the face of the present uncertainties, the 
plaintiff should not be required to assume 
the risk of refusing to sell to the Ritz 
Washington store. As previously stated, 
the court overrules the defense based upon 
the Ritz activities. 


[Combination of Products Fair Traded] 


The defendant claims further that the 
plaintiff, by attempting to fair trade outfits 
or combination kits, has abandoned its fair 
trade contract at least as regards any article 
in the outfit when individually sold. The 
interposition of this defense was deemed of 
sufficient importance to warrant the denial 
of a preliminary injunction ([1955 TrabE 
Cases { 67,952] 207 Misc., 283; [1955 TrapE 
Cases § 68,010] 207 Misc., 986). 


The plaintiff established a fair trade price 
of $13.65 on an outfit known as the “Brownie 
Hawkeye Flash Outfit.” Each outfit, pack- 
aged in a cardboard box, contained its 
trademarked camera and two rolls of its 
trademarked film, individually fair traded 
by the plaintiff for $6.95 and $.45 respec- 
tively, its flash holder and flashguard and 
an instruction booklet trademarked but not 
separately fair traded by the plaintiff, and 
unidentified photoflash lamps and also bat- 
teries trademarked by other manufacturers 
but not fair traded by them. In other words, 
while the completed outfit bore a fair trade 
price of $13.65, the minimum price on the 
two fair trade items, i. e., the camera and 
the two rolls of film, together totalled $7.85. 

The initial question to be considered is 
whether an outfit or any combination of 
separate items sold as a unit is a “com- 
modity” within the meaning and protection 
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of the Fair Trade Law (Gen. Bus. Law., 
sec. 369-a[1]). While the statute uses the 
word “commodity” only in the singular, it 
seems immaterial that a group of separate 
items is the subject of sale provided they 
are sold as a unit in an outfit, combination, 
package, &c., and as a unit are in free and 
open competition with similar outfits. I 
have already noted that the phrase “free 
and open competition” occurring in the 
same sentence of the statute has been liber- 
ally construed (Columbia Records v. Goody, 
supra [1950-1951 TrapE CAsEs { 62,866], 278 
App. Div., 401), and there appears no sound 
reason for a restrictive interpretation of 
“commodity” (cf. Mallinson Fabrics Corp’n 
v. Macy, 171 Misc., 875, 877; section 35, 
General Construction Law). It is among 
other things the nature of the package and 
of its components rather than the mere 
facts that more than one separate item is 
involved which should primarily determine 
coverage under the statute. 

What then are the factors which should 
determine whether a particular outfit, com- 
bination or package containing several prod- 
ucts sold as a unit should be within the 
coverage of the Fair Trade Law? One can 
readily perceive many possible variations in 
the make-up of a package containing two or 
more items sold as a unit e. g. (1) the 
package may consist solely of two or more 
identical trademarked and fair traded items 
to be fair traded for less than the aggregate 
price of the items if sold separately and 
independently; or (2) it may consist of two 
or more different trademarked and fair 
traded articles of the same manufacturer 
sold as a unit at less than the sum of the 
fair trade prices fixed for each individual 
item; or (3) it may consist of two or more 
different trademarked and individually fair 
traded articles produced by different manu- 
facturers; or (4) it may consist of trade- 
marked products of different manufacturers, 
not all of which are fair traded when sold 
separately and perhaps include unmarked 
goods; or (5) it may consist of different 
trademarked products of the same manufac- 
turer, not all of which are fair traded when 
sold separately. The “Brownie Hawkeye 
Flash Outfit” under consideration involved 
some components trademarked and fair 
‘raded by the plaintiff some trademarked 
by it but not individually fair traded and 
some items trademarked by others but not 
fair traded and the unmarked flashlamps. 
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Surprisingly enough, even though fair 
trade laws have been in effect more than 
a score of years, very little authority, even 
tangential, is found concerning combination 
sales in general. In an early New Jersey 
case, a vice-chancellor held that where a 
manufacturer permitted its fair traded razor 
to be packed in a carton with a tube of 
shaving cream produced by another manu- 
facturer who sold the combination without 
any price restriction, the razor manufacturer 
had abandoned its rice structure. Neither 
manufacturer could establish a fair trade 
price on the combined package “because the 
statute does not apply to such situation” 
(apparently a reference to illegal horizontal 
price maintenance) (Magazine Repeating 
Razor Co. v. Weissbard, 125 N. J. Eq., 593). 
In subsequent cases the same justice denied 
preliminary injunctions on the theory of 
abandonment where combination packages, 
consisting of two identical fair traded arti- 
cles or of two different fair traded articles, 
were offered by the producer at a price less 
than the aggregate price of the articles if 
sold separately and independent of the com- 
bination (Bathasweet Corp’n v. Weissbard, 
128 N. J. Eq., 135; Frank Fischer Merchan- 
dising Corp’n v. Ritz Drug Co., 129 N. J. 
Eq., 105). 


A contrary result as regards combination 
package sales of fair traded products of the 
same manufacturer was recently reached 
under the Tennessee Fair Trade Act (Col- 
gate-Palmolive Co. v. Hogue & Knott Super 
Murket, not otherwise reported, CCH Trapre 
Rec. Rep., 767,989 [D. C. W. D. Tenn, 
Feb. 25, 1955]; see also Weco Products Co. 
v. Mid-City Cut Rate Drug Stores [Cal. 
Super. Ct.], not otherwise reported, 2 CCH 
TRADE Rec. Rep., § 10,044 [8th ed. 1941], 
where both fair traded and other products 
were combined, the court stressing the lim- 
ited time during which the special sales 
were made). And in the second application 
for a preliminary injunction herein [1955 
TRADE CASES { 68,010] (207 Misc., 986), 
Justice Steuer stated: 


“Tt would seem that an abandonment 
could only be spelled out if plaintiff is 
permitting or consenting to an arrange- 
ment whereby the article (the camera 
sold separately) can be sold in reality 
below the fair trade contract price. In 
this connection no objection can be seen 
to combining articles in a single offer pro- 
viding all of them are products of the 
seller’s manufacturer, trademarked by him 
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and meet the requirements of being in 
free competition. The fact that the fair 
trade price for the combination of arti- 
cles is less than the total of the fair trade 
prices for the articles individually is not 
significant.” 


But, in denying the first motion for a 
preliminary injunction to restrain the sale 
of the “Brownie Hawkeye Flash Outfit” 
below the fair trade price of $13.65, Justice 
Matthew M. Levy expressed the view [1955 
TRADE Cases § 67,952] @07 Misc., 283, 288) 
that 


“it would frustrate that intent were pro- 
tection of the statute afforded a manu- 
facturer of a product (trademarked and 
fair traded by him) who grouped with 
that article other items (branded but not 
fair traded by him) and then labelled the 
assembled package with the trademark in 
question. In my view, too, the function 
of fair trade legislation would be aborted 
were the producer warranted in claiming 
protection of the statute for a package 
in which he has assembled other articles 
manufactured by others and themselves 
not fair traded and not bearing the pro- 
ducer’s trademark.” 


Reference was made to General Electric 
Company v. Masters, Inc. (supra) [1954 
TraDE CAsES § 67,776] (307 N. Y., 229, 


appeal dismissed for want of substantial 
Federal questin) [1954 Trapr Cases { 67,907], 
348 U. S.* ~  nere the court said, pp. 238, 
239i 


“Tts |the statute’s] provisions are wholly 
inapplicable to unmarked goods. As to 
marked goods, it merely permits a manu- 
facturer, whose trade mark or brand name 
may represent a large advertising in- 
vestment and a carefully nurtured good 
will, to prevent retailers, over whom he 
would otherwise have little control, from 
seriously impairing the value of that trade 
mark and good will by reselling his 
identified products at unreasonably low 
prices.” 

I conclude that on the particular facts 
in this case wherein the combination pack- 
age consists of some different trademarked 
products of the same manufacturer, not all 
of which are fair traded when sold sepa- 
rately (variation 5, supra), the manufacturer 
may not, as regards the package have the 
protection afforded by the Fair Trade Law. 
If the manufacturer does not see fit to 
establish a fair trade price on each com- 
ponent when sold separately and independ- 
ently—indicating insufficient purpose in 
maintaining his price structure to protect 
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the good will associated with his brand 
name—the courts should not be zealous to 
afford protection for such a package. Since 
the outfit involved herein contained at least 
one non-fair traded item manufactured 
by the plaintiff and often sold separately, 
namely, the flash holder (the instruction 
booklet need not now be considered since, 
although it bears the legend “50c” on its 
cover, it is not sold apart from the outfit), 
on this narrow ground alone the plaintiff 
is not entitled to fair trade the outfit. 


While not necessary to this decision, the 
court notes its view that combination sales 
of identical or different fair traded products 
of the same manufacturer at less than the 
sum of the fair trade prices fixed for each 
individual item should be protectable under 
the Fair Trade Law (variations 1 and 2, 
supra). 

Since the court holds that the inclusion 
of the non-fair traded flash holder puts the 
instant outfit beyond the pale of the statute, 


‘its views concerning the third and fourth 


variations set forth above are not essential 
for the disposition of this suit. It might 
serve some useful purpose, however, if the 
court were to comment briefly thereon. 
Where the package consists of two or more 
different trademarked and individually fair 
traded articles produced by different manu- 
facturers (variation 3, supra), neither manu- 
facturer should be allowed to fair trade the 
combination. The possibility of thus mak- 
ing a horizontal price maintenance structure 
by agreement among manufacturers be- 
comes apparent. That is an activity deemed 
illegal and clearly outside the coverage of 
the fair trade laws (cf. Magazine Repeating 
Razor Co. v. Weissbard, supra, 125 N. J. 
Eq., 593). 


[Penal Law Violation] 


Where the package contains items like 
the photo-flash lamps and batteries in the 
present outfit, if trademarked by other 
manufacturers but not fair traded when sold 
separately or if unmarked (variation 4, 
supra), a conclusion is more difficult to 
reach. The present outfit is packaged in a 
yellow cardboard box on which appear the 
words “a Kodak Flash Outfit,” and a cover 
bearing on two sides the legend “Made in 
Rochester, N. Y.. U. S. A., by Eastman 
Kodak Company. Trade Mark Reg. U. S. 
Pat, ©. 


The defendant maintains that since the 
outfit contains lamps and batteries trade- 
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marked by other manufacturers, the above 
legend constitutes a misrepresentation and 
such designation as of the plaintiff's manu- 
facture violates the penal law of this state 
(article 206, sec. 2354, Penal Law). The 
plaintiff, on the other hand, urges that the 
functions of a trade mark have been so 
expanded that they now embrace those of 
guaranteeing or warranting everything in 
the over-all combination package, even items 
not manufactured by it. 


My erudite colleague, Justice Levy, in 
denying a preliminary injunction expressed 
a marked preference for the position that 
the inclusion of products of other manu- 
facturers in the assembled package pre- 
cluded the fair trading of the combination 
[1955 Trappe Cases { 67,952] (207 Misc., 
283). He recognized, however, that 


“Tt may be even under the present 
legislation each package thus assembled 
should be considered on its own—with 
respect to the number of the articles and 
the value and use of each of them—with- 
in the framework of the fair trade agree- 
ment and of the facts.” 


The court inclines to the suggested alterna- 
tive that the nature of the particular outfit, 
combination or package and of its compon- 
ents should be determinative. Consent then 
would eliminate question of trade mark 
transgression. Products such as_ radios, 
television sets and particularly automobiles 
which are usually of operating components 
as distinguished from accessories manu- 
factured by others than the one whose trade 
mark is applied to the overall product, 
would then seem to be within the scope 
of the fair trade laws. While such products 
might be considered matter of integration 
as distinguished from that of assembly of 
a package, the difference in so far as items 
manufactured by others than the manu- 
facturer is concerned would seem to be a 
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matter of degree rather than kind. To the 
buyer of the radio or television set, the 
name on the vacuum tube or condenser 
or resistor is inconsequential. The need for 
protection of such components seems re- 
mote. Except as they may be incorporated 
within the set, they are of no value to that 
consumer. But the battery or flash bulb 
has a different and auxiliary utility. The 
name of the manufacturer of the flash lamp 
or the battery in the instant outfit might 
or might not be deemed of little significance 
to the buyer of the outfit (see 69 Harv. L. 
Rev., 385). Yet when needed afterwards as 
an operating accessory, its character for 
fair trading would be of a different com- 
plexion. While the court overrules the 
defense that the plaintiff has violated the 
Penal Law in affixing the quoted legend 
on the cover of the outfit, it feels that under 
some circumstances the Fair Trade Law 
should encompass an outfit or combination 
containing items of different manufacture 
although some are not fair traded. That 
must await the actual state of facts for 
decision. The best solution would be by 
legislation. The innumerable and diversified 
possibilities defy description and considera- 
tion, truly a Pandora’s box best forced and 
kept shut. If it be said that by denying 
protection here a device for evasion may 
be envisioned by selling all the components 
at so low a price as to defeat the price of 
the controlled item—the facts of the par- 
ticular case will be determinative as the 
occasion arises. 

The court has considered the other con- 
tentions raised by the parties but finds them 
without merit. Decision heretofore reserved 
on motions are disposed of accordingly. 

The plaintiff is entitled to judgment as 
indicated in the foregoing decision which 
is that required by the Civil Practice Act. 
Settle judgment. 


[] 68,274] The Mac Investment Company v. United States. (United States v. As- 
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In the Supreme Court of the United States. October Term, 1955. No. 558. Dated 


February 27, 1956. 


On appeal from the United States District Court for the Eastern District of Michigan, 
Southern Division. Tuomas P. THornvton, District Judge. 


Case No. 1099 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Pooling, Cross Licensing, and Allocation 
of Fields of Manufacture——A finding that manufacturers of machine tools and a patent 
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holding company, the stock of which was owned by the manufacturers, engaged in an 
unlawful conspiracy by operating under an agreement which confined the manufacturing 
activities of each of the manufacturers to specified fields of specialization that were not 
competitive with each other was affirmed by the United States Supreme Court. 


See Combinations and Conspiracies, Vol. 1, J 2013.330, 2013.390, 2013.600; Department 
of Justice Enforcement and Procedure, Vol. 2, { 8233.100. 


For the appellant: Rockwell T. Gust (Butzel, Eaman, Long, Gust and Kennedy, and 
James D. Ritchie, Detroit, Mich.; and A. H. Brenan, Bruce Griswold, and James le 
Hoffman, Cleveland, Ohio, of counsel), Detroit, Mich. 


For the appellee: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; and Charles H. Weston and Baddia J. Rashid, Attorneys, Department 
of Justice. 


Affirming a judgment of the U. S. District Court, Eastern District of Michigan, 
Southern Division, 1955 Trade Cases {| 68,092. 


[Affirmed] 


Per CurtaM [In full text]: The motion 
to affirm is granted and the judgment is 
affirmed. 


[68,275] Charles Walder, Ethel L. Walder, Alvin Walder and Lester Walder, as 
Trustees for Tivoli Theatre, Inc.; and Charles Walder and Ethel Walder as Trustees 
for Tivoli Operating Corporation; and Charles Walder, Ethel L. Walder, Alvin Walder 
and Lester Walder, individually; and Tivoli Amusement Company, Inc.; and The Walwal 
Corporation v. Paramount Publix Corporation, Paramount Pictures, Inc., United Para- 
mount Theatres, Inc., Paramount Pictures Corporation and Paramount Film Distributing 
Corporation; RKO Film Distributing Corporation, Radio-Keith-Orpheum Corporation, 
RKO Pictures Corporation, RKO Radio Pictures, Inc.; Vitagraph, Inc., Warner Bros.- 
First National Pictures, Inc., Warner Bros. Pictures, Inc., Warner Bros. Pictures Dis- 
tributing Corporation; Fox Film Corporation, Twentieth Century-Fox Film Corporation; 
Columbia Pictures Corporation; Adolph Zukor, Barney Balaban, Y. Frank Freeman, 
Stanton Griffis, Fred Mohrhardt, Harvey D. Gibson, Maurice Newton, Stephen Callaghan, 
Leonard H. Goldenson, A. Conger Goodyear, Earl M. McClintock, John B. Hertz, and 
Duncan G. Harris, individually and as officers, directors and stockholders of Paramount 
Publix Corporation, Paramount Pictures, Inc., Paramount Film Distributing Corporation, 
United Paramount Theatres, Inc., and Paramount Pictures Corporation; Hiram S. 
Brown, Joseph Plunket, J. Miller Walker, Leo Spitz, B. B. Kahane, William Mallard, 
Herman Zohbel, P. M. Stern, Gordon E. Young, O. R. McMahon, M. H. Aylesworth, 
Cornelius N. Bliss and Maurice Goodman, individually and as officers, directors and stock- 
holders of RKO Film Distributing Corporation, RKO Pictures Corporation, RKO Radio 
Pictures, Inc.; Harry M. Warner, Albert Warner, Jack L. Warner, Sam E. Morris, 
Herman Starr, Waddill Catchings, Stanley P. Friedman and Samuel Carlisle, individually 
and as officers, directors and stockholders of Vitagraph, Inc., Warner Bros.-First National 
Pictures, Inc., Warner Bros. Pictures, Inc., Warner Bros. Pictures Distributing Cor- 
poration; Joseph M. Schenck, Sidney R. Kent, William C. Michel, Darryl F. Zanuck, 
William Goetz, Sidney Towell, Felix A. Jenkins, H. L. Clarke and Spyros P. Skouras, 
individually and as officers, directors and stockholders of Fox Film Corporation and 
Twentieth Century-Fox Film Corporation; Harry Cohn, Jack Cohn, A. Schneider, 
Charles Schwartz, Saul Bornstein, Leo M. Blancke, Jack Kerner, and L. J. Barbano, 
individually and as officers, directors and stockholders of Columbia Pictures Corpora- 
tion; and Fred H. Kent, other surviving trustee of plaintiff Tivoli Operating Corporation. 


In the United States District Court for the Southern: District of New York. Civil 
69-217. Filed January 17, 1956. 
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Clayton Antitrust Act 


; Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring 
Suit—Trustees of Dissolved Corporation—Two of the three surviving trustees of a 
dissolved corporation have, under the Florida statutes, the authority to bring a private 
antitrust damage action. The two trustees may bring such an action without having a 
formal meeting of all the trustees and without consulting the third trustee. The third 
trustee was made a defendant in the action, and the complaint alleged that this trustee 
was made a party defendant because his interests were diametrically opposed to those of 
the other trustees. The court held that in view of the nature of the action and the 
relationship of the third trustee to the other defendants, it was not necessary for the two 
trustees to request him to join with them in instituting the action. 


See Private Enforcement and Procedure, Vol. 2, § 9005.95. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring 
Suit—Landlord.—A corporation which leased a theatre building to theatre operating 
companies cannot maintain an antitrust damage action. An owner of a building has no 
standing to sue for damages under the antitrust laws where the violations thereof are 
directed against its tenant. Any claimed damage to the building is remote, uncertain, and 
insubstantial. In the instant action, the same group of stockholders owned the stock of 
both the corporation owning the theatre and the operating companies, and the corporation 
was used merely as the depository of legal title to the theatre. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55. 


For the plaintiffs: 
Whsed% 


For the defendants: Louis Phillips for Paramount Pictures Inc. (In Dissolution), 
Paramount Pictures Corporation, and Paramount Film Distributing Corporation. J. Miller 
Walker for RKO Radio Pictures, Inc. Robert W. Perkins for Warner Bros. Pictures 
Distributing Corporation. Herbert B. Lazarus for American Broadcasting-Paramount 
Theatres, Inc. (formerly named and referred to in the complaint as United Paramount 
Theatres, Inc.). Dwight, Royall, Harris, Koegel & Caskey for Twentieth Century-Fox 
Film Corporation, a New York corporation (In Dissolution). Schwartz & Frohlich for 
Columbia Pictures Corporation. E. Compton Timberlake, John F. Caskey, Miles J. Lane, 
Morris Ruffner, and Everett A. Frohlich, of counsel. All of New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases { 68,170, 68,097. 


[The Plaintiffs] 


LeIBELL, District Judge [Jn full text]: This 
is an action for treble damages (15 U. S. 
C. A. §15) and injunctive relief (§ 26) for 
an alleged conspiracy to violate the Federal 
anti-trust laws, in relation to the distribu- 
tion and allotment of films for use at the 
Tivoli Theatre, located at 734-744 West 
Flagler Street, Miami, Florida. The de- 


Henry Pearlman (Philip Handelman, of counsel), New York, 


by Tivoli Amusement Company, Inc., a 
Florida corporation; and (5) by The Walwal 
Corporation, also a Florida corporation. 
The Tivoli Theatre, Inc. was incorporated 
June 25, 1928 and became both the owner 
of the fee and building and the operator 
of the Tivoli Theatre. On July 21, 1931, 
The Walwal Corporation was incorporated 
and the title to the fee and the theatre 


fendants are corporations engaged in the 
production, distribution and exhibition of 
motion picture films, and officers, directors 
or stockholders of said corporations. 

The action was brought originally (1) 
by Charles, Ethel, Alvin and Lester Walder, 
individually; and (2) as trustees for Tivoli 
Theatres, Inc., a dissolved Florida corpora- 
tion; (3) by Charles and Ethel Walder as 
trustees for Tivoli Operating Corporation, 
also a dissolved Florida corporation; (4) 
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building were conveyed by Tivoli Theatre 
Inc. to The Walwal Corporation in August 
1931. The Tivoli Theatre, Inc. continued 
to operate the theatre, but as lessee of 
The Walwal Corporation, until January 
1937. The Walder family, Charles, Ethel, 
Alvin and Lester, were the sole stock- 
holders of both Tivoli Theatre, Inc. and 
The Walwal Corporation. (Alvin and 
Lester were the sons of Charles and Ethel 
Walder.) The Tivoli Theatre, Inc. was 
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voluntarily dissolved April 7, 1937. The 
four Walders constituted its Board of Di- 
rectors at the time of its dissolution. 

On February 10, 1937, the Tivoli Operat- 
ing Corporation was organized. The Wal- 
wal Corporation and Paramount Enterprises, 
Inc. each owned one-half the stock of 
Tivoli Operating Corporation, which op- 
erated the Tivoli Theatre from February 
11, 1937 until October 24, 1947 under a lease 
from The Walwal Corporation. Charles 
and Ethel Walder represented the 50% 
stock interest of The Walwal Corporation, 
and Fred H. Kent and Frank Rogers (suc- 
ceeding W. R. Lynch and B. A. Lynch) 
represented the 50% stock interest of Para- 
mount Enterprises, Inc. Those four were 
directors of Tivoli Operating Corporation 
at the time of its voluntary dissolution 
under an agreement dated August 17, 1948. 
The official date of dissolution was October 
12, 1948. Frank Rogers has since died. 
Paramount Enterprises, Inc. is a Florida 
corporation. It is not a defendant, but it is 
a wholly owned subsidiary of the defend- 
ant, Paramount Publix Corporation. 


[Prior Opinion] 


In an opinion dated June 24, 1955 [1955 
Trape Cases { 68,097], Judge Weinfeld 
granted defendants’ motions for summary 
judgment, dismissing the claims of the 
plaintiffs, Charles, Ethel, Alvin and Lester 
Walder, suing individually, and suing as 
trustees of Tivoli Theatre, Inc. 

After Judge Weinfeld’s decision the de- 
fendants moved for summary judgment dis- 
missing the claims of the plaintiffs, Charles 
and Ethel Walder, as trustees for Tivoli 
Operating Corporation, and the claims of 
the plaintiff, The Walwal Corporation. 
That motion was referred to me by con- 
sent of the attorneys, becatse meanwhile 
the pretrial conference in this case had 
been assigned to me. 


[Defendants’ Contentions | 


As to the claims of plaintiffs, Charles 
and Ethel Walder, as trustees for Tivoli 
Operating Corporation, the defendants con- 
tend that the said trustees did not have 
and do not have the right to commence or 
maintain this action, because the action was 
not authorized by all three surviving 
trustees. The third surviving trustee, Fred 
H. Kent, was not consulted about the in- 
stitution of this action and has not con- 


1 68,275 


Court Decisions 
Walder v. Paramount Publix Corp. 


Number 43—136 
3-8-56 


sented to its maintenance. However, he 
was made a nominal defendant, for reasons 
stated in the complaint. He has not been 
served with process and has not volun- 
tarily appeared in this action. 


As to the claim of the plaintiff, The Wal- 
wal. Corporation, the defendants’ conten- 
tion is that it has not suffered legal injury 
to its business or property within the mean- 
ing and intent of the anti-trust laws (T. 15 
U.S. C. A. §15) because it was the owner 
of the fee and the landlord and was not the 
operator of the Tivoli Theatre at any time. 


[Pretrial Rulings] 


After an examination of the papers sub- 
mitted by the parties and the briefs of 
counsel, I stated on the record at a pretrial 
conference on December 16th, 1955, that in 
my opinion a majority of the trustees of 
Tivoli Operating Corporation had the au- 
thority to institute this action and that 
defendants’ motion for summary judgment 
dismissing their claim should be denied. 


I also ruled that the operators of the 
theatre and not the owner of the theatre, 
were the persons whose business or prop- 
erty was injured, if there was any con- 
spiracy by the defendants to violate the 
anti-trust laws, and that The Walwal Cor- 
poration had no claim under Section 15 of 
Title 15 U. S. C. Paragraph Seventy-sixth 
of the complaint alleges that it was the 
operators of the Tivoli Theatre against 
whom the alleged unlawful acts were di- 
rected. Since my ruling of December 16th, 
The Walwal Corporation has moved for a 
reargument of the motion to dismiss the 
Walwal claim and argues that Walwal, as 
the landlord, has a claim for damages under 
Section 15. 

The Walwal Corporation contends also 
that the 50%- of stock in Tivoli Operating 
Corporation, which Paramount Enterprises, 
Inc. obtained under an agreement of Feb- 
ruary 10, 1937, was conceded to Paramount 
Enterprises, Inc. by Walwal under duress 
of the Paramount defendants, and that 
Walwal has a claim to all the stock of 
Tivoli Operating Corporation and to all the 
profits of Tivoli Operating Corporation for 
the ten year period, 1937-1947, during 
which Tivoli Operating Corporation was 
the operator of the Tivoli Theatre. This 
is a new contention made by the plaintiff, 
The Walwal. Corporation. The complaint 
itself alleges that the 50% of the. stock 
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interest in Tivoli Operating Corporation 
was surrendered by Tivoli Theatre, Inc. 
and the individual plaintiffs to Paramount 
Enterprises, Inc. under the duress of the 
alleged conspiracy. (Paragraph Seventy- 
seventh) 

; In view of the foregoing developments 
in this case, I have decided to file a formal 
opinion disposing of all the contentions of 
the respective parties on these motions of 
defendants to dismiss the claims of Charles 
Walder and Ethel Walder, as trustees for 
Tivoli Operating Corporation, and to dis- 
miss the claims of The Walwal Corporation. 


ff 


[Right of Trustees to Sue— 
Florida Statutes] 


The legislative history of the Florida stat- 
utes with relation to the powers and duties 
of the trustees for a dissolved corporation 
and the provisions of those statutes support 
my conclusion stated on the record at the 
hearing on December 16, 1955, that Charles 
Walder and Ethel Walder, as a majority of 
the surviving trustees for Tivoli Operating 
Corporation, have the authority to bring 
an action against the defendants for the 
claims set forth in the complaint herein. 


At the time this action was instituted on 
September 4, 1951, the Florida statutes, 
enacted in 1941, were controlling as to the 
powers of the trustees of a dissolved cor- 
poration. 

The “Florida Statutes, 1941” contained 
Title XXXIV which relates to corporations 
and business trusts. One part of that title 
was known as Chapter 610 and embodied, 
in its various subdivisions, a number of 
general provisions relating to corporations. 
For instance, Section 610.18 relates to di- 
rectors who become trustees of a corpora- 
tion which is involuntarily dissolved by 
action of the Secretary of State for failure 
to pay the capital stock tax. The provisions 
of Chapter 611 apply only to “Certain Cor- 
porations for profit,” such as banking, insur- 
ance, railroad, telephone and cemetery 
corporations. Section 611.34 relates to pro- 
ceedings on the voluntary or other dissolution 
of any such corporation, for which the 
president and directors at the time of dis- 
solution then become the trustees. Chapter 
612 deals with “Corporations for profit gen- 
erally”. The “Tivoli Theatre, Inc.” and the 
“Tivoli Operating Corporation” were corpora- 
tions of that class. 
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Section 612.46 deals with the dissolution 
of a “profit corporation” by action of its 
stockholders. The last sentence of said 
section provides:— 


“Whenever all the stockholders of record, 
having voting power on a proposal to 
dissolve, shall consent in writing to a 
dissolution, no meeting of stockholders 
shall be necessary, but on filing such 
consent in the office of the secretary of 
state, he shall, as above provided, issue 
a certificate of dissolution which shall be 
published as above provided.” 


Tivoli Theatre, Inc. and Tivoli Operating 
Corporation were dissolved by action of all 
their respective stockholders, initiated under 
the above quoted sentence of Section 612.46. 


Section 612.47 provides for the “Continua- 
tion of corporations after dissolution for 
purpose of suit, etc.” and states:— 


“All corporations, whether they expire by 
their own limitations, or are otherwise 
dissolved, shall nevertheless be continued 
for the term of three years from such 
expiration or dissolution bodies corporate 
for the purpose of prosecuting and de- 
fending suits by or against them and of 
enabling them gradually to settle and 
close their business, to dispose of and 
convey their property, and to divide their 
assets, but not for the purpose of con- 
tinuing the business for which said cor- 
poration shall have been established.” 


It was under this section that Judge 
Weinfeld ruled that the action of the trus- 
tees for the Tivoli Theatre, Inc. was not 
timely brought, and he accordingly dis- 
missed the claim of the trustees of Tivoli 
Theatre, Inc. 


Section 612.48 contained certain provi- 
sions relating to trustees of a dissolved 
“profit corporation”, as follows:— 


“Upon the dissolution of any corporation 
under the provisions of $612.46, or upon 
the expiration of the period of its corpo- 
rate existence, limited by its certificate 
of incorporation, the directors shall be 
trustees thereof, with full power to settle 
the affairs, collect the outstanding debts, 
sell, and convey the property, real and 
personal, and divide the moneys and other 
property among the stockholders, after 
paying or adequately providing for the 
payment of its liabilities and obliga- 
HONS heer 
Section 612.49 relates to “Trustees under 
dissolution; powers and liabilities’, and 
provides :— 
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“The persons constituted trustees, as pro- 
vided in § 612.48, may sue for and recover 
the debts and property, by the name of 
the trustees of such corporation, describ- 
ing it by its corporate name, and shall be 
suable by the same name for the debts 
owing by such corporation at the time 
of its dissolution, and shall be responsible 
for such debts, to the amounts of the 
moneys and property of such corporation 
which shall come into their hands or 
possession.” 


Section 612.52 describes the duties of the 
trustees or receivers of a dissolved cor- 
poration in relation to the application of the 
funds that come into their hands, in the 
payment of expenses, liens, debts, etc., and 
the distribution of any balance among the 
stockholders, as follows:— 


“612.52 TRUSTEES OR RECEIVERS; 
DUTIES. The trustees or receivers after 
payment of all allowances, expenses and 
costs, and the satisfaction of all special 
and general liens upon the funds of the 
corporation to the extent of their lawful 
priority, shall pay the other debts due 
from the corporation, if the funds in their 
hands shall be sufficient therefor, and if 
not, they shall distribute the same ratably 
among all the creditors who shall prove 
their debts in the manner that shall be 
directed by an order or decree of the 
court for that purpose; and if there shall 
be any balance remaining after the 
payment of such debts and necessary ex- 
penses (or the making of adequate pro- 
visions therefor), they shall distribute and 
pay the same to and among those who 
shall be justly entitled thereto, as having 
been stockholders of the corporation, or 
their legal representatives.” 


An important provision of the Florida 
Statutes, 1941, is Section 610.37(3) which 
gives a majority of the surviving trustees 
of a dissolved corporation the power to 
execute a deed of real estate. Section 610.37 
subdivisions (1) and (3) stated:— 


“(1) Trustees of any dissolved corpora- 
tion and trustees of the property of any 
dissolved corporation provided for under 
§ 611.34 and under § 612.48 and under 
§ 610.18 shall, in addition to the power 
and authority respectively provided in 
said sections, be and continue as trustees 
of the property of such dissolved corpora- 
tion for the benefit of the stockholders, 
so long as such dissolved corporation 
holds of record in this state any right, 
title, interest, claim, lien, or demand in, 
to or upon real property, but in no event 
shall the term of such trustees exceed 


1 68,275 


3-8-56 


twenty years from the date of such 
dissolution.” 
kk 

“(3) A majority of such trustees, or a 
majority of the survivors thereof, may 
convey, assign, release, subordinate and 
satisfy any right, title, interest, claim, lien 
or demand in, to or upon real property 
standing of record in this state in the 
name of such dissolved corporation. It 
shall not be necessary for any stock- 
holder to execute such deed, but execu- 
tion of such deeds by a majority of the 
trustees or of the survivors thereof shall 
be adequate, and all deeds or other instru- 
ments so executed in the past are hereby 
validated in all respects. The trustees 
so executing any such instrument may 
append thereto an affidavit stating in sub- 
stance that they are duly qualified to act 
as such trustees, and that they constitute 
a majority of the trustees then existing, 
and such affidavit as to purchasers and 
creditors without notice shall be taken 
and held to be conclusive as to such facts 
therein stated. Vacancies in the trustees 
may be filled in part or in whole at any 
time by the surviving trustees from the 
stockholders of record at the time of 
dissolution.” 


A good chain of title to real estate is 
essential to make it marketable. If, in a 
situation so important, the statute permitted 
a conveyance by only a majority of the 
trustees of a dissolved corporation, why 
should there be a stricter requirement in 
respect to the acts of the trustees in bring- 
ing an action? A majority of the trustees 
of a dissolved corporation should have that 
power. In my opinion they do have it. 


On October 1, 1953, the sections of the 
Florida statute, relating to trustees of dis- 
solved corporations, were revised and 
consolidated in a new section known as Sec- 
tion 608.30 (See Florida Statutes Vol. 2, 
laws of 1953). The pertinent portions of 
Section 608.30 read as follows:— 


“(1) Every dissolved or expired corpora- 
tion shall continue a body corporate for 
three years after dissolution or expiration 
for the purpose of satisfying its liabilities, 
selling and conveying its property and 
dividing the net remaining assets among 
the stockholders but for no other purpose. 
(2) The directors of the corporation at 
the time of dissolution or expiration shall 
be trustees for the property owned by 
the dissolved or expired corporation. In 
the event of vacancies in the board of 
directors at the time of dissolution or 
expiration the remaining directors, as trus- 
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tees, may fill them from among the stock- 
holders. Subsequent vacancies may be 
filled by the surviving trustees in like 
manner. 


(3) (c) The trustees may do all acts 


necessary and proper to the final settle- 
ment of all the affairs of the corporation.” 


On August 1, 1955, c. 29886 of the laws 
of Florida went into effect and Section 
608.30 subsection (2) as enacted in 1953, in 
relation to trustees of dissolved corpora- 
tions, was recast to read as follows:— 


“(2)(a) The directors of the corpora- 
tion at the time of dissolution or expira- 
tion shall be and constitute A BOARD 
OF TRUSTEES for the property owned 
by the dissolved or expired corporation. 
In the event of vacancies in the board 
of directors at the time of dissolution or 
expiration the remaining directors, as 
trustees, may fill them from among the 
stockholders. Subsequent vacancies may 
be filled by the surviving trustees in like 
manner. ACTS OF A MAJORITY OF 
PEE LRUSTEES TORY OR 1A. MA- 
GUTAING OND AMEN ASUS RVI DVANKE 
RUSE ES SHALE BR AGCLS OF 
Pat Ss BOARD TOK eS ERUSTLEES. 
[Capitalization added to indicate words 
which did not appear in the 1953 enact- 
ment of Sec. 608.30(2)] 

“(b) In the event there be no surviv- 
ing trustees, or none such can be located, 
and the need arises, the circuit court, 
sitting in Chancery, upon petition of any 
person having any claim against the 
corporation or any right, title, interest, 
claim, lien or demand in, to or upon real 
property in which the corporation holds 
of record any rights, title, interest, claim, 
lien or demand in, to or upon, may, after 
finding as a fact that there are no sur- 
viving trustees or that none such can 
be located, appoint one or more trustees, 
who shall have power to do all things 
that trustees holding office under para- 
graph (a) hereof could do.” [This sub- 

' division is entirely new.] 


The defendants argue that the provisions 
of Section 608.30(2) constituted an amend- 
ment and not a clarification of the prior 
existing law. That conclusion is only partly 
correct. Section 608.30(2)(b) was an 
amendment and added something new, by 
empowering a Court of Chancery to ap- 
point trustees where there were no surviv- 
ing trustees. Section 608.30(2)(a) was not 
an amendment, but only a clarification of 
the statute as it had existed prior thereto. 
It termed the directors of a corporation at 
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the time of dissolution a board of trustees 
for the property owned by a dissolved cor- 
poration, and it declared in general lan- 
guage the right of a majority of the 
surviving trustees to act for the corpora- 
tion. 


As stated above, the 1941 Florida Stat- 
utes which were in effect when this action 
was commenced in September 1951 are con- 
trolling as to the right of a majority of the 
trustees to bring the action. The 1953 and 
1955 Florida Statutes simply confirm the 
Court’s interpretation of the 1941 Statute. 


The next question presented in this case 
is whether two of the three surviving trus- 
tees may bring the action without having 
a formal meeting of all the trustees, or 
without even consulting the third trustee. 
In the case of a small corporation with only 
four directors authorized by its charter and 
by-laws, and with only three of the four 
surviving, a formal notice might ordinarily 
be dispensed with and an informal confer- 
ence held. But here no informal conference 
was held by the two plaintiff trustees with 
the other surviving trustee, Fred H. Kent, 
before this action was brought. 


Fred H. Kent was a designee of Para- 
mount Enterprises, Inc. on the board of 
directors of Tivoli Operating Corporation. 
Paramount’s other designee was Frank 
Rogers, who died prior to the commence- 
ment of the action. Fred H. Kent, as one 
of the surviving trustees of plaintiff, Tivoli 
Operating Corporation, is named as a de- 
fendant in this action. Paragraph Four- 
teenth of the complaint alleges that “the 
said Fred H. Kent, is made a party defend- 
ant, as his interests are diametrically op- 
posed to that of the said Charles Walder 
and Ethel L. Walder, and for that reason 
no demand was made upon the said Fred 
H. Kent to join as plaintiff, as such demand 
would be futile, and for the reasons more 
particularly hereinafter set forth.” 


I believe that the nature of this action 
and the relationship of Kent to the other 
Paramount defendants were such that it 
was not necessary for the two Walders, as 
surviving trustees, to request Kent to join 
with them in instituting this action. Any 
judgment entered herein can be so worded 
as to show that the provisions thereof 
apply to all three surviving trustees of 
Tivoli Operating Corporation. It may be 
assumed that if payment were made by any 
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defendant to the trustees for Tivoli Operat- 
ing Corporation, under any judgment of 
this Court, it would be made to all three 
surviving trustees jointly. 


me 
[Right of Corporation to Sue] 


A further question raised by defendants’ 
motion is whether The Walwal Corporation 
is a person within the purview of the Clay- 
ton Act, who may sue for any injuries to 
his business or property by reason of any- 
thing forbidden in the anti-trust laws, and 
recover treble damages. (T. 15 U. S. C. 


§ 15) 
[Interests of Corporation] 


At all times since August 1931 The Wal- 
wal Corporation was the owner of the land 
and of the Tivoli theatre building erected 
thereon. But (a) for the period of August 
1931 to February, 1937 (and even prior 
thereto to June 1928) the Tivoli Theatre, 
Inc. operated the Tivoli Theatre; and (b) 
for the period of February 11, 1937 to 
October 24, 1947, the Tivoli Operating 
Corporation operated the Tivoli Theatre; 
and (c) for the period subsequent to Octo- 
ber 24, 1947, the Tivoli Amusement Com- 
pany, Inc. operated the Tivoli Theatre.’ 


For part of the period designated (a) 
above, and beginning August 1931, The 
Walwal Corporation was simply a landlord 
and was not even a stockholder of the op- 
erating corporation, Tivoli Theatre, Inc. 
There was no written lease of the theatre 
by The Walwal Corporation to Tivoli 
Theatre, Inc. Little, if any, rent was paid 
by Tivoli Theatre, Inc. to The Walwal 
Corporation during that period. The 
Walder family were the stockholders of 
both corporations and they controlled the 
matter of rent. Charles Walder owned 
almost all of the shares. The Walwal 
Corporation was just the depository to 
which Tivoli Theatre, Inc. on vote of its 
stockholders, the Walders, transferred the 
legal title to the real estate and building, 
at the suggestion of their auditors and as a 
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bookkeeping matter. There was no con- 
sideration for the transfer. Paragraph 85th 
of the complaint alleges that Tivoli Thea- 
tre, Inc. “and the individual plaintiff” have 
suffered a loss of earnings “for the period 
of eight years between 1929 and 1936.” 
There is no allegation in the complaint 
that The Walwal Corporation suffered any 
loss during that period. 


For the period designated (b) February 
11, 1937 to October 24, 1947, The Walwal 
Corportaion was a 50% stockholder of 
Tivoli Operating Corporation and also its 
landlord. As a landlord and lessor of the 
theatre under a written lease to Tivoli 
Operating Corporation, The Walwal Cor- 
poration received a rental for the theatre 
from the Tivoli Operating Corporation. 
The adequacy of the rental is not ques- 
tioned. Tivoli Operating Corporation was 
voluntarily and finally dissolved October 
12, 1948, pursuant to an agreement, dated 
August 17, 1948, made by the two 50% 
stockholders, The Walwal Corporation and 
Paramount Enterprises, Inc. 


For the period (c) above, The Walwal 
Corporation continued to be the owner of 
the fee and the theatre building. It appears 
that the Walders owned the shares of stock 
of Tivoli Amusement Company, Inc., which 
has operated the theatre since October 24, 
1947. There is no written lease between 
The Walwal Corporation and the Tivoli 
Amusement Company, Inc. It appears that 
the rent paid by Tivoli Amusement Com- 
pany, Inc. to The Walwal Corporation is 
the same as what was paid under the 
written lease, when Tivoli Operating Cor- 
poration was the lessee, except that there 
is nO minimum rental set. 


[Complaint] 


Paragraph Sixtieth of 
alleges: 


“SIXTIETH: That plaintiffs aver that 
this complaint is filed for the purpose of 
securing damages for injuries suffered in 
the businesses and properties of said 
Tivoli Theatre, Inc., and the said Tivoli 


the complaint 


1 The complaint herein alleges: 

“SIXTY-EIGHTH: That the said Tivoli 
Theatre, Inc., as hereinabove set forth, oper- 
ated the said Tivoli Theatre for the exhibition 
of motion picture films continuously from on or 
about June 1928 to in or about January 1937; 
that thereafter, the said Tivoli Operating Cor- 
poration, as hereinbefore stated, continued to 
operate said theatre, from January 1937 to in or 
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about May 1947; and that said Tivoli Theatre, 
Inc., and the said Tivoli Operating Corporation, 
as licensees of motion picture films produced 
outside of the State of Florida and _ trans- 
ported into the State of Florida pursuant to 
licensing agreements, were engaged in inter- 
state commerce.”’ 

The correct dates are those stated in this 
memorandum. : 
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Operating Corporation and by the indi- 
vidual plaintiffs herein, on account of 
unlawful acts, conspiracies and com- 
binations by and between and among the 
defendants herein, in restraint of trade 
and commerce, forbidden by the Anti- 
Trust Statutes of the United States, as 
more fully shown hereinafter; that the 
unlawful acts, conspiracies and combina- 
tions aforesaid have been not only by, 
between and among the defendants, but 
have existed also between and among 
them and other persons, natural and 
artificial, as will be more fully shown 
hereafter.” 


Paragraph Eighty-fifth of the complaint 
alleges :— 


“EIGHTY-FIFTH: That as a direct 
and proximate cause of the operation of 
said unlawful conspiracy between defend- 
ants and against the business of the said 
Tivoli Theatre, Inc., in the manner afore- 
said, the said Tivoli Theatre, Inc., and 
the individual plaintiffs, have been sub- 
jected to a loss of earnings in excess of 
$186,221.60 for the period of eight (8) 
years, between 1929 and 1936; and a 
further net loss of $77,898.91 by reason 
of the moneys obtained by the said Para- 
mount Enterprises, Inc., and the defend- 
ants Paramount Publix Corporation, 
Paramount Pictures, Inc., Paramount 
Film Distributing Corporation and Para- 
mount Pictures Corporation and United 
Paramount Theatres, Inc., and its affili- 
ates, by coercion and duress, as aforesaid, 
with the aid and abetment of the other 
defendants, for the period between Janu- 
ary 1, 1937 and May 24, 1947, making a 
total damage of Two Hundred and 
Sixty-Four Thousand One Hundred and 
Twenty 51/100 ($264,120.51) Dollars, 
and that since such damages are treble 
damages, as provided in the ‘Sherman 
Act,’ it follows that the grand total of 
damages of said Tivoli Theatre, Inc., 
Tivoli Operating Corporation and the 
individual plaintiffs, are in excess of 


$792,361.53.” 
[Right of Stockholder To Sue] 


A stockholder of a corporation, which 
itself has a claim for treble damages under 
Section 15 of the anti-trust laws, has no 
standing to sue under the anti-trust laws 
for the damage to his stock, which he may 
have sustained as a result of the alleged 
unlawful acts in violation of the anti-trust 
laws. (See Westmoreland Asbestos Co. v. 
Johns-Manville Corp., 30 F. Supp. 389, affd. 
113 F. 2d 114; Gerli v. Silk Ass’n, 36 F. 2d 
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959; and Peter v. Western Newspaper Union 
[1953 Trapve Cases § 67,408], 200 F. 2d 867.) 
If the corporation itself or its trustees, 
have sued for the damages the corporation 
sustained, the stockholder cannot bring a 
derivative action on behalf of that corpo- 
ration; but he can, if the corporation has 
not sued or cannot sue. Fanchon & Marco 
v. Paramount Pictures [1953 Trave Cases 
1 67,452], 202 F. 2d 731. 


[Right of Landlord To Sue] 


The attorneys for The Walwal Cor- 
poration refer to two unreported cases as 
sustaining their contention that The Wal- 
wal Corporation, as landlord, could bring 
an action for treble damages under Section 
15. One is the case of East Orange Amuse- 
ment Co. v. Vitagraph et al. (U. S. Dist. 
N. J. 1943). In that case the owner of a 
theatre had leased (between January 1932 
and May 1939) the theatre to eight differ- 
ent lesses, who had either given up their 
leases or had been dispossessed, allegedly 
because the theatre could not be operated 
at a reasonable profit due to violation of 
the anti-trust laws by the producers and 
distributors of motion pictures. The court 
sustained the complaint on the ground that 
the unlawful acts of the defendants could 
be the direct and proximate cause of the 
injury to the business and property of the 
owner of the theatre. 


The other unreported case is that of 
Camrel Co. Inc. v. Paramount et al. (Civ. 
24-355) [1944-1945 Trappe Cases f 57,233] 
in this Court. Judge Bright in an opinion, 
dated March 30, 1944, on a motion under 
Rule 12(b) to dismiss a complaint in an 
action by the theatre owner held that the 
complaint stated a claim on which relief 
could be granted. The complaint alleged 
that the theatre operator could not make 
any money because of defendants’ illegal 
acts in violation of the anti-trust laws and 
that as a result the rental and market value 
of the theatre had been greatly reduced. 


In both the above cases there did not 
appear to be the situation we have here. 
In those cases there was a complete sepa- 
ration of interests between the theatre oper- 
ator and the theatre owner. The same group 
of stockholders did not own the stock of 
both the landlord and the operating corpo- 
rations, and did not use the corporate land- 
lord merely as the depository of the legal 
title. 
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In other cases it has been held that an 
owner of a building has no standing to sue 
for treble damages under the anti-trust laws 
where the violations thereof were directed 
against its tenant. Any claimed damage to 
the building was held to be “remote, un- 
certain and insubstantial.” Harrison v. Para- 
mount Pictures, Inc. et al., D. C. E. D. Pa, 
[1953 Trave CAses { 67,568] 115 F. Supp. 
312, affirmed [1954 Trapve Cases f 67,721] 
211 F. 2d 405. See also, Westmoreland 
Asbestos Co. v. Johns-Manville Corp., 30 F. 
Supp. 389, affd. 113 F. 2d 114. 


[No Right To Sue] 


The Walwal Corporation was not a stock- 
holder of Tivoli Theatre, Inc., which itself 
brought this action through its trustees, but 
not in time. The Walwal Corporation was 
a stockholder of Tivoli Operating Corpo- 
ration, but a majority of the trustees of that 
corporation have brought this action and 
in time. Finally, The Walwal Corporation 
is not a stockholder of Tivoli Amusement 
Corporation and although that corporation 
has itself joined in bringing this action it 
is seeking only equitable relief in the com- 
plaint as filed. Nor does the complaint in 
this action allege that The Walwal Corpo- 
ration is entitled to any relief in this action 
on any theory, either for injuries sustained 
under the anti-trust laws or on any other 
basis of liability. The doctrine of Ring v. 
Spina [1944-1945 Trane Cases ¥ 57,347], 
148 F. 2d 647, does not apply. 


[Contentions | 

Plaintiffs’ attorneys argue that The Wal- 
wal Corporation was the equitable owner 
of the stock of Tivoli Theatre, Inc. and of 
the 50% of Tivoli Operating Corporation 
stock held by Paramount Enterprises, Inc. 
That contention is contrary to the facts. 
The Walders organized the Tivoli Theatre, 
Inc. in 1928 and it acquired the fee and the 
theatre building. It also operated the thea- 
tre. The Walwal Corporation was not 
organized until 1931. The Walders were 
the sole stockholders of The Walwal Cor- 
poration. The Tivoli Theatre, Inc. con- 
veyed the title to the fee and the theatre 
to The Walwal Corporation in August 1931. 
The Walwal Corporation was the corporate 
entity into which the Walders (principally 
Charles Walder) through their ownership 
of the stock of Tivoli Theatre, Inc., put the 
title to the fee and the theatre building. 
Tivoli Theatre, Inc., as operator of the 
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theatre, was succeeded by the Tivoli Oper- 
ating Corporation as the operator of the 
theatre in February 1937. Apparently, at 
the time the agreement of February 10, 
1937, was executed, it suited Charles Wal- 
der to have the 50% of the stock of Tivoli 
Operating Corporation put in the name of 
The Walwal Corporation, instead, of taking 
it in the name of the Walders. If any one 
could be called the “equitable owner” of 
the 50% of the stock of Tivoli Operating 
Company, which Paramount Enterprises Inc. 
received under the agreement of February 
10, 1937, it would be the Walders, who 
owned all the stock of Tivoli Theatre, Inc. 
The assertion that The Walwal Corporation 
was an equitable owner of that stock has 
no factual basis and is contrary to the 
documentary records before me and the 
allegations of the complaint itself. It is an 
afterthought, forced by the fact that the 
claims of the Walders, as individuals, and 
the claims of the Walders, as trustees for 
Tivoli Theatre, Inc., were dismissed by 
Judge Weinfeld on defendant’s motion for 
summary judgment. 


The allegations of the complaint itself 
show no real basis for any claim for dam- 
ages or for equitable relief on the part of 
The Walwal Corporation. This action has 
been brought on behalf of the “operators” 
of the Tivoli Theatre. Extracts from testi- 
mony given by Charles Walder in his depo- 
sition in this case and his testimony in 
another case, submitted by defendants on 
this motion, show that The Walwal Cor- 
poration was never an operator of the Tivoli 
Theatre, although Charles Walder now 
claims he operated the theatre through two 
corporations, The Walwal Corporation and 
the Tivoli Theatre, Inc. prior to February 
1937. 


In his affidavit of November 25, 1955, 
there is a mere play on the word “oper- 
ated.” Mr. Walder’s interpretation of the 
agreement of February 10, 1937 by which 
he agreed to have The Walwal Corporation 
lease the theatre to the Tivoli Operating 
Corporation, is contrary to the plain lan- 
guage of that agreement. The warranty of 
The Walwal Corporation that it was the 
owner both of the fee simple and of all the 
equipment, furnishings and furniture then 
contained in the Tivoli Theatre was made 
because the lessee, the Tivoli Operating 
Corporation was to use the furniture, fix- 
tures and equipment located therein. . 
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In so far as Mr. Walder claims that even 
after February 11, 1937, the Tivoli Theatre 
was being operated through two corpo- 
rations, The Walwal Corporation and the 
Tivoli Operating Corporation, that is just 
an assertion and is contrary to the facts. 
It misconstrues the February 10, 1937 
agreement, which shows that The Walwal 
Corporation was only the landlord and a 
50% stockholder. Under another agreement 
of February 11, 1937 Tivoli Operating Cor- 
poration engaged Paramount Enterprises, 
Inc. “to manage and supervise the oper- 
ations of the Tivoli Theatre.’ In turn 
Paramount Enterprises, Inc. by still an- 
other agreement of February 11, 1937 hired 
Charles Walder “to act as local manager 
of the Tivoli Theatre.” The Walwal Corpo- 
ration did not manage or operate the Tivoli 
Theatre at any time, either before or after 
February 11, 1937. 


At the pretrial conference held December 
16, 1955, I made a ruling permitting The 
Walwal Corporation to amend its complaint 
so as to plead any claim or cause of action 
it might have to set aside a general release 
it executed and delivered to Paramount 
Enterprises, Inc. and to have the release 
returned to it, and to recover the 50% of 
the shares of stock of Tivoli Operating 
Corporation which it surrendered to Tivoli 
Operating Corporation under the terms of 
agreements between the parties dated May 
12, 1947, and August 17, 1948. On the 
surrender of the 50% of the stock owned 
by The Walwal Corporation Paramount 
Enterprises, Inc., as the owner of the other 
50%, became the sole stockholder of Tivoli 
Operating Corporation. Paramount Enter- 
prises, Inc. is not a party to this action and 
it could not be brought into this action for 
that specific purpose, because there would 
not be diversity of citizenship between the 
Walwal Corporation and Paramount Enter- 
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prises, Inc. It would not be subject to a 
claim, over which the court might have 
jurisdiction under Section 15 even without 
diversity of citizenship. 

Any claim of The Walwal Corporation 
as a former stockholder of Tivoli Operating 
Corporation could be litigated in the courts 
of Florida. The value of its claim would 
depend upon the recovery of a judgment in 
this action by the trustees for Tivoli Oper- 
ating Corporation. The interest, if any, 
which The Walwal Corporation might have 
in any such judgment could be determined 
when the trustees for Tivoli Operating Cor- 
poration account in the courts of Florida 
for any sums they may recover in this 
action. 


I have concluded that the complaint 
herein does not allege any claim on which 
The Walwal Corporation would be entitled 
to any relief. At the continued hearing on 
January 13th, the plaintiffs’ attorney argued 
that he could allege a claim on which relief 
could be granted. At that hearing I also 
pointed out that no claim for damages had 
been pleaded for Tivoli Amusement Corpo- 
ration, only a claim for equitable relief. 
Plaintiffs’ attorney now wants to amend the 
complaint so as to plead a claim for dam- 
ages for Tivoli Amusement Corporation. 
So as to get the pleadings in final shape 
I have granted plaintiffs’ attorney leave 
to serve an amended complaint as to any 
claims that they believe may be properly 
pleaded on behalf of The Walwal Corpo- 
ration and the Tivoli Amusement Corpo- 
ration. The amended complaint is to be 
served on or before January 27th, 1956. 
The pretrial hearing has been adjourned to 
February 3rd, 1956, at 2:00 P. M. At that 
time I will hear any motions the defendants 
may wish to make to the complaint as 
amended. At that time also the Pretrial 
Conference will be continued. 


[7 68,276] Sunbury Wire Rope Manufacturing Company v. United States Steel Cor- 


poration; The Youngstown Sheet and Tube Company; Detroit Steel Corporation; John A. 
Roebling’s Sons Corporation; Bethlehem Steel Company; Jones & Laughlin Steel Cor- 
poration; Union Wire Rope Corporation; Wire Rope Corporation of America, Incorpo- 
rated; Universal Wire Products, Inc.; and The Roebling Securities Corporation. 


In the United States Court of Appeals for the Third Circuit. No. 11,731. Argued 
January 19,1956. Filed February 29, 1956. 
Appeal from the United States District Court for the Eastern District of Pennsyl- 


vania. GRIM, District Judge. 


Trade Regulation Reports | 68,276 


Number 43—144 
3-8-56 


Court Decisions 
Sunbury Wire Rope Mfg. Co. v. United States Steel Corp. 


71,266 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Proper Judicial District—Consent of Foreign Corporation To Be Sued—State 
Laws.—A private antitrust action could be maintained in the United States District Court 
for the Eastern District of Pennsylvania against a New Jersey corporation which had 
been registered and doing business in Pennsylvania at the time of the alleged antitrust 
violations, but which had duly cancelled its registration and discontinued its business 
in the Commonwealth before the action was instituted. In cancelling its registration, 
the corporation, as required by Pennsylvania law, consented to the appointment of the 
Secretary of the Commonwealth to receive process against it, after the issuance of a 
certificate of withdrawal, in any action upon any liability or obligation incurred within 
the Commonwealth before the issuance of such certificate. Although the choice of forum 
did not satisfy the venue requirements of the Clayton Act or Section 1391(c) of Title 28, 
United States Code, the action could be maintained in the District Court because the 
corporation had waived venue and submitted to this type of suit in the District. The provisions 
of the relevant Pennsylvania statutes and the language of the corporation’s consent make 
it apparent that the corporation expressed very general and comprehensive submission 
to the jurisdiction of courts in Pennsylvania with no intimation that any type of federal 
or state litigation was excluded. The instant suit seeks to enforce a liability incurred 
within Pennsylvania because the injury to the plaintiff was suffered in Pennsylvania 
although in the Middle District. The corporation’s consent to be sued covered a civil 
antitrust suit under Federal laws in view of the fact that the corporation agreed to 
remain suable in Pennsylvania in any action or proceeding. The waiver of venue extended 
to both the Eastern District, where the corporation had been registered and transacting 
business, and the Middle District, where the cause of action arose. Under the Clayton 
Act and Section 1391(c), a corporation is suable where it transacts business, where it 
may be found, and where it is licensed to do business. Therefore, so long as the corpora- 
tion was licensed to do business throughout Pennsylvania, the corporation was suable in 
the district courts of both the Eastern and Middle Districts. Provisions of state law 
as to the appropriate county for state suit were held irrelevant. 


See Private Enforcement and Procedure, Vol. 2, J 9008. 
For the appellant: Edward W. Mullinix, Philadelphia, Pa. 
For the appellee: H. Francis DeLone, Philadelphia, Pa. 


Reversing a judgment of the U. S. District Court, Eastern District of Pennsylvania, 


vee Trade Cases {] 68,210; for a prior opinion of the District Court, see 1955 Trade Cases 
68,015. 


Before GoopricH, McLAUGHLIN and Hastie, Circuit Judges. 
Opinion of the Court 
[Antitrust Action] 


Hastie, Circuit Judge [Jn full text]: Seek- 
ing trebled damages under the antitrust laws, 
Sunbury Wire Rope Manufacturing Com- 


conspiracy in restraint of trade which has 


destroyed its Pennsylvania manufacturing 
business. 


[Consent To Be Sued] 
One of the defendants is the Roebling 


pany, a Pennsylvania corporation, has brought 
this suit against several other corpora- 
tions in the District Court for the Eastern 
District of Pennsylvania. Sunbury charges 
that the defendants have participated in a 
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Securities Corporation, formerly J. A. Roeb- 
ling’s Sons Company. This defendant is a 
New Jersey corporation which had been 
registered and doing business in Pennsyl- 
vania at the time of the alleged wrongs, but 
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had duly cancelled its registration and dis- 
continued its business in Pennsylvania be- 
fore this action was instituted against it. It 
was brought into this litigation by substi- 
tuted service, complaint and summons being 
served upon the Secretary of the Common- 
wealth of Pennsylvania. This was thought 
to be a proper and effective procedure be- 
cause, in applying for leave to withdraw its 
Pennsylvania registration, Roebling had filed 
with the Secretary of the Commonwealth, 
as required by the Pennsylvania Business 
Corporation Law, a document containing 
the following provision: 


“6th. The corporation consents that 
lawful process against it in any action or 
proceeding upon any liability or obliga- 
tion incurred within the Commonwealth 
of Pennsylvania before the issuance of the 
certificate of withdrawal hereby applied 
for may be served upon the Secretary of 
the Commonwealth of Pennsylvania after 
the issuance of such certificate of with- 
drawal.” 


[Trial Court Ruling] 


Roebling moved to dismiss the action on 
the ground that venue was improperly laid 
in the Eastern District of Pennsylvania and 
its consent to suit and service did not extend 
to this litigation. The court granted the 
motion and entered judgment for Roebling. 
The court also undertook to make its action 
immediately appealable by entering certifica- 
tion of finality under Rule 54(b) of the Rules 
of Civil Procedure. This appeal followed. 


[Federal Statutes and Rulings] 


The relevant provision of the Clayton Act 
concerning venue in antitrust suits is in the 
following language: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; He Sie! 
Sigh 736, Wey Ws On Se 

In addition, Section 1391(c) of the Judicial 
Code provides that a “corporation may be 
sued in any judicial district in which it is 
_ . . licensed to do business.” 28 U.S. C. 
§1391(c) (1952). It is true that at the time 


Cited 1956 Trade Cases 
Sunbury Wire Rope Mfg. Co. v. United States Steel Corp. 


71,267 


the cause of action asserted in this case is 
said to have arisen, Roebling was registered 
in Pennsylvania as a foreign corporation 
and maintained its principal Pennsylvania 
office in Philadelphia within the Eastern 
District of Pennsylvania. But before the 
present suit was filed, this New Jersey cor- 
poration had terminated its registration and 
activities in Pennsylvania. Therefore, the 
present choice of forum does not satisfy the 
venue requirements of the Clayton Act or 
Section 1391 of Title 28, and this action can- 
not be maintained unless Roebling has waived 
venue and submitted to this kind of suit in 
the Eastern District of Pennsylvania. 


For legal analysis of such a problem the 
obvious starting point is Neirbo Co. v. Bethle- 
hem Shipbuilding Corp., 1939, 308 U. S. 165. 
That case establishes that when a foreign 
corporation, obeying a requirement of state 
law, files an actual designation and consent 
empowering a statutory agent to accept for 
it legal process issued within the state, its 
action may amount to an effective agreement 
to submit to suit, at least on causes of action 
arising under local law, not only in state 
courts but also in federal courts with sub- 
ject matter jurisdiction, despite any defect 
of federal statutory venue which might 
otherwise be asserted. The companion case 
of Oklahoma Packing Co. v. Oklahoma Gas 
and Electric Co., 1939, 309 U. S. 4, is to the 
same effect with one point added. Such 
consent and waiver may embrace suits which, 
in addition to being brought in a federal 
court, assert a cause of action created by 
federal rather than state law. 


We think it is the teaching of these lead- 
ing cases and a number of decisions of 
courts applying them®* that there is no fed- 
eral rule or overriding federal policy which 
limits the effectiveness of this type of con- 
sent in its application to federal litigation. 
If the state scheme is to require foreign cor- 
porations to submit to all suits filed in any 
competent federal court within the state and 
a foreign corporation files an appropriate 
consent, such facilitation of suability in the 
federal courts is legally unobjectionable. 


This means that the scope of the foreign 
corporation’s consent and waiver of venue 
must be determined as a factual question. 
In deciding this issue of fact a court will 


1H.g., Dehne v. Hillman Investment Co., 3 
Cir. 1940, 110 F. 2d 456; Guisti v. Pyrotechnic 
Industries, 9 Cir. 1946, 156 F. 2d 351; Monroe 
Calculating Mach. Co. v. Marchant Calculating 
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appropriately consider the actual language 
of any document filed by the corporation 
with reference to the service of process upon 
it and will construe that expression of con- 
sent in the light of the statutory scheme 
and requirements it was designed to satisfy. 
The provisions of the state statute and the 
corporation’s undertaking pursuant thereto 
may be narrow or broad. They may be in 
such terms as to indicate or imply that all 
or some litigation in federal courts is beyond 
their intended coverage. But no such limi- 
tation is inherent in the rule of the Neirbo 
case. The entire question is a matter of 
interpreting state legislation and attributing 
reasonable meaning to corporate action pur- 
suant thereto. We approach this case that way. 


[Pennsylvania Statutes] 


Provisions of the relevant Pennsylvania 
statutes and the language of Roebling’s con- 
sent, quoted at the beginning of this opinion, 
make it apparent that Roebling has ex- 
pressed very general and comprehensive 
submission to the jurisdiction of courts in 
Pennsylvania with no intimation that any 
type of federal or state litigation is excluded. 
Roebling’s certificate of consent was filed 
pursuant to Section 1015 of the Pennsyl- 
vania Business Corporation Law which 
provides that such an undertaking as to 
continuing suability shall be filed with every 
application of a foreign corporation to cancel 
its registration and withdraw from Penn- 
sylvania. Both the statute and Roebling’s 
certificate state that the corporation shall 
continue to be suable in Pennsylvania “in 
any action or proceeding upon any liability 
or obligation incurred within this Common- 
wealth before the issuance of the certificate 
of withdrawal.” 


[Liability Incurred in Commonwealth] 


One question raised here is whether the 
present suit seeks to enforce ‘a liability in- 
curred within Pennsylvania.” In analyzing 
the factual situation which the pleadings and 
supplemental papers reveal, the district court 
properly pointed out that in “its complaint 
in the present case plaintiff claims as dam- 
ages the total loss of the value of its busi- 
ness together with a loss of profits. These 
losses occurred in Sunbury, Pennsylvania, 
within Northumberland County. Hence the 
cause of action asserted herein arose in 
the Middle District of Pennsylvania which 
includes Northumberland County.” The 
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gravamen of Sunbury’s complaint is that 
conspiratorial acts of the several defendants 
have made its operation of a manufacturing 
enterprise in Pennsylvania unprofitable. Wher- 
ever particular wrongful acts of the con- 
spirators may have occurred, the injurious 
impact upon the plaintiff is said to have been 
through its business activities in Pennsyl- 
vania. Liability for injury thus suffered in 
Pennsylvania is “liability incurred within 
Pennsylvania” within the meaning of Roe- 
bling’s consent to remain suable. Boulevard 
Airport v. Consolidated Vultee Aircraft Corp., 
E. D. Pa. 1949, 85 F. Supp. 876. Indeed 
this language has been interpreted even 
more broadly than the present case requires 
to cover causes of action much less inti- 
mately related to Pennsylvania than this 
one. Carlisle v. Kelly Pile & Foundation 
Corp., 3 Cir. 1949, 175 F. 2d 414, followed 
by the Court of Common Pleas of Allegheny 
County in Virginia Metal Products Corp. v. 
The John W. Cowper Co., Inc., 1950, 73 Pa. 
DS CeZ93: 


[Scope of Consent] 


There remains to consider whether it can 
reasonably be implied that Roebling’s con- 
sent to be sued does not cover a civil anti- 
trust suit in a United States District Court 
for a district where the defendant corpora- 
tion is not found, or licensed or transacting 
business. Again we emphasized that Roe- 
bling agreed to remain suable in Pennsyl- 
vania in “any action or proceeding” brought 
to enforce liability incurred by it in Penn- 
sylvania before withdrawal. We can see no 
basis for implication that the state or the 
corporation itself meant to exclude all or 
any federal suits. Indeed, an examination 
of the entire scheme of the Pennsylvania 
Business Corporation Law in providing for 
proceedings against foreign corporations re- 
veals a purpose to make them suable as 
extensively as possible. Thus, in qualifying 
to do business in Pennsylvania, a foreign 
corporation is required to designate the Sec- 
retary of the Commonwealth as its “true 
and lawful attorney upon whom all 
lawful process in any action or proceed- 
ing against it may be served” and it agrees 
that “the authority for each service of proc- 
ess shall continue in force as long as any 
liability remains outstanding against the cor- 
poration in this Commonwealth.” Penn- 
sylvania Business Corporation Law, Act of 
May 5, 1933, P. L. 364, as amended, 15 P. S. 
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Sec. 2852:1004(6). Moreover, a related sec- 
tion explicitly provides that the Secretary of 
the Commonwealth shall accept process is- 
sued against a registered foreign corpora- 
tion “by any court of the United States 
empowered to issue such process under the 
laws of the United States.” 15 P. S. Sec. 
2852:1011A. There is no need to imply that 
Pennsylvania had in view a comprehensive 
submission to federal litigation. That pur- 
pose is explicitly stated. And the very next 
subsection goes so far as to provide that 
these procedures for the service of process 
of both federal and state courts may be fol- 
lowed even in the case of a foreign corpora- 
tion which has not registered so long as it 
shall be transacting business within the state. 
15 P. S. Sec. 2852:1011B. The intent of 
the Pennsylvania Business Corporation Law 
seems rather clearly to be that foreign cor- 
porations doing business within the state 
shall submit to the jurisdiction of federal as 
well as state courts in all types of cases 
within their respective jurisdictions. 


No different policy can reasonably be 
read into Section 1015 of the statute which 
rounds out a consistent scheme of dealing 
with foreign corporations by providing a 
procedure for withdrawal of registration. 
In that section we think the state is simply 
making sure that withdrawal shall not make 
it more difficult to sue the corporation with- 
in the state on any existing and unlitigated 
claims. 


[Proper District] 


Up to this point we think we are in sub- 
stantial agreement with the district court. 
However, recognizing that Roebling had 
consented to be sued in Pennsylvania on 
such a federal claim as this, the district 
court concluded that there had been a 
waiver of venue only with respect to the 
‘Middle District of Pennsylvania, where the 
cause of action arose, and not the Eastern 
District where the defendant had recently 
been registered and transacting business. 
We are unable to agree with this conclusion. 

The district court relied upon a provision 
of the Pennsylvania Business Corporation 
Law which provides for suit against a for- 
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eign corporation in the state courts of the 
county where the cause of action has arisen. 
15 P. S. Sec. 2852:1011A. But Section 22 
of the Clayton Act and Section 1391(c) of 
Title 28, the controlling federal venue stat- 
utes, provide differently and more broadly 
that a corporation is suable where it may 
be found, where it transacts business and 
where it is licensed to do business. Thus, so 
long as it was licensed to do business 
throughout Peunsylvania, Roebling was su- 
able under these rules of federal venue in 
the district courts of both the Eastern and 
Middle Districts of Pennsylvania, although 
the focal point of its Pennsylvania business 
activities seems to have been the Eastern 
District. Provisions of state law as to the 
appropriate county for state suit were ir- 
relevant. 


After Roebling withdrew from Pennsyl- 
vania, it was bound by its express consent 
to continue to be suable within the state, 
but no geographic subdivision was expressly 
designated by statute or expressly approved 
by the corporation as a more appropriatt 
forum than any other for the enforcement of 
such continuing liability. Yet, two facts 
provide the basis for an implication. First, 
until withdrawal the corporation was suable 
in federal courts throughout Pennsylvania. 
Second, we have already analyzed the statu- 
tory regulations of withdrawal as an effort 
to continue the amenability of the corpora- 
tion to suit within the state on outstanding 
liability. In logic this implies suability in 
the same places and courts as theretofore. 
Therefore, in the absence of any affirmative 
indication to the contrary, we think this 
logical implication is our best guide to what 
the state and the corporation had in view. 
Once it is conceded that Roebling waived 
venue with reference to Federal antitrust 
suits in Pennsylvania, we think it is the 
sense of the matter that its waiver of venue 
comprehended the Eastern District of Penn- 
sylvania. 


[Reversed] 


The judgment will be reversed and the 
cause remanded for further proceedings con- 
sistent with this opinion. 
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[1 68,277] Austin Theatre, Inc. v. Warner Bros, Pictures, Inc. (in dissolution), 
Comerford Theatres, Inc., Comerford Publix Theatres Corp., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 96-334. Filed December 30, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies—Preferential Treatment in Distribution of Motion 
Pictures—Absence of Competition Between Parties—Conspiracy—Damage to Plaintiff — 
In an action by a neighborhood theatre, located in the New York City area, charging 
that motion picture producers, distributors, and exhibitors conspired to monopolize and 
restrain the distribution and exhibition of motion pictures, theatre companies which 
operated theatres in the eastern part of Pennsylvania, more than one hundred miles 
from the plaintiff's theatre, were not entitled to a summary judgment. The companies 
stressed the fact that there was no direct competition between their theatres and the 
plaintiff’s theatre and contended that the absence of such competition exculpates them 
from any possible liability. The court, rejecting the contention, held that the complaint 
alleged that the companies were participants in an alleged national conspiracy, and that 
the overall net effect of the alleged national conspiracy was to damage the plaintiff. The 
plaintiff's theory of liability as to the companies was not one of damages resulting from 
direct injurious competition on the part of the companies, but that it was damaged by 
a national conspiracy of which the companies were members. The failure of the com- 
plaint to plead specific facts connecting the companies with the alleged national conspiracy 
was not a fatal defect. 


See Combinations and Conspiracies, Vol. 1, { 2005.553; Private Enforcement and 
Procedure, Vol. 2, J 9009.350. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Pretrial Procedures—Defendants’ Motion for Summary Judgment—Sufficiency of 
Denials—Personal Knowledge of Affiant—Defendants’ motion for a summary judgment 
in an action charging them with being members of an alleged national conspiracy was 
denied where the defendants’ affidavits, denying both knowledge of and participation in 
the alleged conspiracy, were conclusory and contained generalized statements and there- 
fore insufficient to dispel the existence of the issue of fact as to whether the defendants 
were members of the alleged conspiracy. Also, the defendants contended that the 
opposing affidavits of the plaintiff’s attorney were not made upon personal knowledge. 
The court held that this was not controlling in the instant case because it appeared 
that the plaintiff's case would depend upon evidence obtained from or through the 
defendants, who would have peculiar, if not exclusive, knowledge of the alleged conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 
For the plaintiff: Arnold Malkan, New York, N. Y. 


For the defendants: Kaye, Scholer, Fierman & Hays (Milton Handler, Stanley D. 
Robinson, and Burton H. Brody, of counsel), New York, N. Y., for Comerford Theatres, 
Inc. and Comerford Publix Theatres Corp. 


For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases { 68,103, affirming a decision of the U. S. District Court, Southern District of 


New York, 1955 Trade Cases {] 68,017; for a prior decision of the District Court, see 1955 
Trade Cases {| 67,967. 


[Suit By Local Theatre] Austin Theatre in the Borough of Queens, 


Hervanps, District Judge [In full text]: 
This is a motion for summary judgment. 
The movants, Comerford Theatres, Inc. and 
Comerford Publix Theatres Corp., are two 
of fifty-eight defendants sued by plaintiff, 
an independent owner and operator of the 
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New York City, in an action for injunctive 
relief and damages brought under the anti- 
trust law (15 U.S. C. A., $1, et seq.). 
‘Plaintiff has operated the Austin, a 
“neighborhood” theatre in Kew Gardens, 
New York, since approximately 1936. -The 
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term “neighborhood” theatre describes one 
which draws its clientele more or less ex- 
clusively from the immediate vicinity sur- 
rounding the theatre, as distinguished from 
the larger theatres in certain metropolitan 
areas, whose patronage comes from a rela- 
tively wide geographic area. 


[Defendants] 


The fifty-eight defendants include the 
major motion picture producers and dis- 
tributors, in the United States, as well as 
certain exhibitors and a trade association. 
The complaint also lists thirty-five co- 
conspirators who are not named as de- 
fendants. 


[Alleged Antitrust Violations] 


The complaint charges, in part, that all 
of the defendants were participants in a na- 
tional conspiracy pursuant to which the 
defendants combined and conspired nation- 
ally among themselves and with subsidiary, 
affiliated, jointly owned and other favored 
exhibitors unreasonably to restrain and to 
monopolize distribution and exhibition of 
films; and that the result of this conspiracy 
was to effectuate a national monopoly of 
distribution and a nation-wide pattern of 
local and regional monopolies and _ re- 
straints of exhibition. Plaintiff further al- 
leges that, as a result of the conspiracy, 
the Austin Theatre was damaged in that 
two competing theatres in his immediate 
vicinity—both allegedly tied in with the 
asserted national conspiracy—received prefer- 
ential treatment, in violation of the anti- 
trust law, in the distribution of motion 
pictures to be exhibited; and that such 
preferential treatment damaged plaintiff in 
his operation of the Austin Theatre. 


[Absence of Competition Between 
Parties] 


The movants — defendants Comerford 
Theatres, Inc. and Comerford Publix Theatres 
Corp.—operate thirty-four theatres in the 
eastern part of Pennsylvania. Movants’ 
theatre closest to plaintiff's Austin Theatre 
is located in Hawley, Pennsylvania, ap- 
proximately one hundred and fourteen 
miles from the Austin Theatre. Movants 
assert that they have never had any interest 
in or operated any theatre nearer than 
approximately one hundred and fourteen 
Pailes|.to the. Austin, Theatre; that the 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Austin Theatre, Inc. v. Warner Bros. Pictures, Inc. 


71327 1 


movants draw their patrons from the par- 
ticular areas in Pennsylvania in which 
their theatres operate, whereas Austin’s 
patrons reside in the immediate vicinity of 
its theatre in Kew Gardens, Borough of 
Queens, well over a hundred miles away; 
and that none of the Comerford theatres 
attract patrons from the Austin Theatre, 
and the Austin Theatre does not attract 
Comerford’s patrons. 


Movants’ affidavits place great stress upon 
the fact that there is no direct competi- 
tion between the Comerford theatres and 
the Austin Theatre, and that the absence 
of such competition exculpates the Comer- 
ford defendants from any possible liability. 
This argument overlooks the gravamen of 
plaintiff's complaint—that movants were 
participants in an alleged national con- 
spiracy and that the overall net effect of 
the alleged national conspiracy was to 
damage plaintiff, in violation of the anti- 
trust law. Plaintiff’s theory of liability as 
to movants is not one of damages resulting 
from direct injurious competition on the 
part of movants, but that plaintiff was 
damaged by a national conspiracy of which 
movants were members. The complaint 
and answering affidavits do not attempt 
to elucidate the role that was played by each 
of the fifty-eight defendants and thirty-five 
co-conspirators in the operation of the al- 
leged conspiracy. For purposes of this 
motion, it is immaterial whether the Comer- 
ford defendants were principal or minor 
participants in the alleged conspiracy. 


[Role of Defendants] 


Some indication of the role that the 
Comerford defendants may possibly have 
played in the alleged conspiracy is con- 
tained in paragraph 16 of the complaint, 
which alleges: 


“16. To apportion the cream of the 
exhibition business, the Big Five developed 
a system of reciprocal favors. They did 
not all engage in substantial theatre 
operations in every city. Those com- 
panies which exhibited in a given city 
were favored with early runs by those 
which did not operate there. The com- 
panies so favored in one place favored 
the others elsewhere. For example Warner 
(and to some extent Loew’s) were per- 
mitted to dominate Western Pennsyl- 
vania, while RKO, Loew’s and their 
allies monopolized Greater New York 
iCity.” 
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[Sufficiency of Demals] 


Movants’ affidavits deny both knowledge 
of and participation in the alleged national 
conspiracy. Paragraph 13 of the moving 
affidavit of Thomas F. Friday states: 


“13. Neither Comerford defendant had 
any knowledge of the existence of any 
conspiracy between any of the defend- 
ants directed against the Austin Theatre 
in particular, or independent indoor theatre 
owners and operators in general, and 
neither Comerford defendant participated 
in any such alleged conspiracy.” 


Paragraph 4 of the moving affidavit of 
Frank C. Walker states: 


“4 Until the institution of this action, 
neither I, nor anyone to my knowledge 
at Comerford had ever heard of the 
Austin Theatre. Comerford knows of no 
conspiracy to injure Austin, has no mo- 
tive to engage in any such conspiracy, 
and in fact has participated in none.” 


In ruling on a motion for summary judg- 
ment, the court’s function is limited to 
determining whether a genuine factual issue 
exists; it does not extend to resolving any 
existing factual issues. Farrall v. District of 
Columbia A, A. U., 153 F. 2d 647 (C. A. D.C. 
1946) In the present case, chief reliance 
is placed by movants—in negating the 
existence of a genuine issue as to whether 
movants participated in the alleged national 
conspiracy—upon the denials contained in 
the Friday and Walker moving affidavits, 
as quoted above. These conclusory and 
generalized statements are not sufficient 
to dispel the existence of the issue of fact 
as to whether movants were members of 
the alleged national conspiracy. 


[Sufficiency of Complaint] 


The failure of the complaint to plead 
specific facts connecting the Comerford de- 
fendants with the alleged national con- 
spiracy, is not a fatal defect but may 
possibly warrant a motion by such de- 
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fendants under F. R. C. P., Rule 12(e), for 
a more definite statement. 


[A fidavits—Personal Knowledge] 


Movants also emphasize the fact that 
plaintiff's attorney’s opposing affidavits are 
not made upon personal knowledge. This 
otherwise important feature is not con- 
trolling in the present case, because it ap- 
pears that plaintiff's case, in the final 
analysis, will depend upon evidence ob- 
tained from or through the movants and 
other defendants, who would have peculiar, 
if not exclusive, knowledge of the alleged 
conspiracy and its workings. 


The Court of Appeals for the Second 
Circuit has recently rejected the type of 
argument now advanced by movants. 
Alvada v. General Motors Corporation, — 
F. 2d — (C. A. 2, decided December 22, 
1955) In that case, Circuit Judge Frank 
said: 


“That argument disregards this im- 
portant factor: The affidavit relates facts 
peculiarly within the knowledge of de- 
fendant’s officials; indeed, it recites that 
Seaton is ‘familiar with and has _ per- 
sonal knowledge’ of the facts. In such 
circumstances (especially where, as here, 
such a matter as good faith, or the like, 
is crucial), the granting of a summary 
judgment is error. For the opponent of 
the motion is thereby deprived of the 
opportunity to cross-examine the mov- 
ant’s officials, and is prevented from 
having a trial court assisted in its evalua- 
tion of their credibility by observing 
their demeanor while they testify. See, 
eg., Colby v. Klune, 178 F. (2d) 872 
(C, A. 2); Bogant v. Bank of New York, 
156 F. (2d) 787, 790 (C. A. 2); Subin v. 
Goldsnuth, 224 F. (2d) 753, 767 (C. A. 2), 
cert. den. — U. S. —(November 7, 1955); 
The Alabama Great Southern R. Co. v. 
Lomsuille & Nashville R. Co., 224 F. (2d) 
eS (GRARS) a 


Motion for summary judgment is denied. 


[]] 68,278] Austin Theatre, Inc., et al. v. Warner Bros. Pictures, Inc. (In Dissolu- 


tion), et al. 


In the United States District Court for the Southern District of New Worley Cive 


96-334. Filed February 15, 1956. 


Sherman Antitrust Act 


, Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—‘Spurious” Class Action.—A private antitrust action alleging a conspiracy could not 
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be maintained as a “spurious” class suit where the plaintiff, even assuining that it suf- 
ficiently established the required class, failed to show, as required by Rule 23(a) (3) of the 
Federal Rules of Civil Procedure, that there was a common question of law or fact to be 
determined and that it would adequately represent the class. The class consisted of all the inde- 
pendent indoor theatre owners and operators in the country. The injury caused by a 
conspiracy is not sufficient for a “spurious” class suit on behalf of all persons injured by 
the conspiracy. The plaintiff, which merely alleged that its principal officer is highly 
regarded by independent theatre owners and operators in the New York metropolitan 
area, failed to allege any facts to show that it would adequately represent the class. 
The plaintiff’s request that if it is not permitted to represent this class, the court should 
rule that it represents a more narrowly defined class, consisting of independent exhibitors 
in the Greater New York area, was denied because its affidavits contained mere conclusions. 


See Private Enforcement and Procedure, Vol. 2, J 9005.20. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
—Jurisdiction—Motion to Strike—Objectionable Matters.—A private antitrust action com- 
plaint, in which (1) the jurisdictional allegation lacked specificity, (2) the characterization 
“big five,’ which could conceivably be inflammatory in nature when considered in the 
context of a jury trial, was used repeatedly, and (3) all the misdeeds of the industry 
involved from the 1920’s to date had been pleaded, was stricken, with leave to the plaintiff 
to file an amended complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9009.170, 9013.595. 


For the plaintiff: Arnold Malkan (Audrey Hubbard and Melvin Michaelson, of 
counsel), New York, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery for RKO Keith-Orpheum Theatres, 
Inc. and RKO Theatres Corporation. Schwartz & Frohlich for Stanley Warner Manage- 
ment Corporation, Stanley Warner Corporation, Fabian Theatre Corp., and Columbia 
Pictures Corporation. Leopold Friedman for Loew’s Theatre and Realty Corporation sued 
herein as Loew’s Theatre and Realty, Inc. Kaye, Scholer, Fierman & Hays for Comerford 
Theatres Inc. and Comerford Publix Theatres Corp. Dwight, Royall, Harris, Koegel 
& Caskey for 20th Century Fox Film Corp. (In Dissolution), 20th Century Fox Film 
Corp. (Delaware), Wesco Theatres Corporation, National Theatres, Inc., and Spyros P. 
Skouras. J. Miller Walker for RKO Radio Pictures, Inc. and RKO Pictures Corporation. 
Louis Phillips for Paramount Film Distributing Corp., Paramount Pictures, Inc. (In 
Dissolution), and Paramount Pictures Corp. Herbert Lazarus for American Broadcasting- 
Paramount Theatres, Inc., Buffalo Paramount Corporation, and Paramount Pictures 
Theatre Corporation. Benjamin Melniker for Loew’s Incorporated. Weisman, Celler, 
Allan, Spett & Sheinberg for Metropolitan Playhouses, Inc. Frisch & Goldfluss for 
United Artists Theatre Circuit, Inc. Meyer H. Lavenstein for Republic Pictures Corpo- 
ration. Louis M. Weber for Skouras Theatres Corporation, Eaton Theatre Corporation, 
Spyros Skouras, Jr., and George Skouras. R. W. Perkins for Warner Bros. Pictures, 
Inc. (Delaware) and Warner Bros. Distributing Corporation. Howard Antevil, Gloversville, 
N. Y., for Schine Circuit, Inc. Sidney Schreiber for Motion Picture Association of 
America, Inc. (Formerly Motion Picture Producers and Distributors of America, Inc.). 
George A. Raftery, Bruce Bromley, Milton Handler, and Myles J. Lane, of counsel. 
Lawrence R. Condon for Jamestown Amusement Co., Inc. and Shea Enterprises, Inc. 
All of New York, N. Y., except where otherwise indicated. 

For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases { 68,103, affirming a decision of the U. S. District Court, Southern District of New 
York, 1955 Trade Cases {[ 68,017; for other decisions of the District Court, see 1956 Trade 
Cases {| 68,277 and 1955 Trade Cases {| 67,967. 


[Defendants’ Motions] “spurious” class type, tlfe defendants have 


McGouey, District Judge [/n full text]: moved for one of the following forms of 
In this private antitrust suit for treble dam- relief: (a) an order striking the complaint 
which plaintiff alleges is of the in its entirety for failure to comply with 
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ages, 
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Rules 8(a)(1) and (2) and 8(e)(1) of the 
Federal Rules of Civil Procedure; (b) an 
order striking the complaint in its entirety 
for failure to comply with Rule 23(a) (3); 
(c) an order under Rule 12(f) striking 
specified allegations from the complaint. 


[Spurious Class Suit—Sufficiency of 
Complaint] 


The contention that this is a spurious 
class suit, the “class” consisting of all the 
independent indoor theatre owners and 
operators in the country, will be considered 
first in the interest of clarity. Even as- 
suming that the allegations of the complaint 
sufficiently establish the required class, the 
plaintiff is still required by Rule 23(a) (3) 
to show that there is a common question of 
law or fact to be determined in this action 
and that it will adequately represent the 
class. The plaintiff has failed to make 
either of these required showings. The 
nub of its argument is that this case is no 
different from Kainz, et al. v. Anheuser- 
Busch, Inc., et al. [1952 Travre Cases { 67,221, 
67,245], 194 F. 2d 737 (7 C. 1952), in which 
persons injured by a conspiracy to violate 
the antitrust laws were held to constitute a 
spurious class. The Kainz case, however, does 
not hold that injury caused by a conspiracy 
is alone sufficient for a spurious class suit 
on behalf of all persons injured by the con- 
spiracy. Indeed, it holds that all plaintiffs 
must have been injured in the same manner 
before a spurious class suit could be brought 
on their behalf. The court said, at page 743, 


“Thus, though the purchases were made 
by plaintiffs separately and apart from 
each other, at different times, in different 
quantities and for different amounts and, 
consequently, the damage to each is dif- 
ferent, plaintiffs have charged one con- 
tinuous consistently discriminatory plan 
extending over the years, whereby each of 
them was damaged in the same way, for 
the same reason, in the same manner, 
but in a different amount. In other 
words, it is the contention of plaintiffs 
that, because of one continuous, allegedly 
illegal practice carried on for a number 


1The complaint as it stands would require 
each plaintiff to show its injury separately and 
upon different facts; but such a requirement is 
at odds with the underlying theory of Rule 23 
(a) (3). See 3 Moore, Federal Practice § 23.10[3] 
(2d ed. 1948). Even before the question of in- 
jury to the plaintiffs arose, it would be neces- 
sary to prove individually, upon different facts, 
the participation of each defendant in the con- 
spiracy. This requirement also militates against 
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of years, each of them has been damaged 
in the same way. ‘Their averments, it 
seems to us, make out a case of an ‘in- 
tecnallicoLe sem mie 


Since the plaintiff here has done no more 
than charge the existence of a discrimina- 
tory plan, the Kainz rule is inapplicable 
here.* 


In attempting to show that it will ade- 
quately represent the class, the plaintiff 
merely alleges, without any supporting al- 
legation, that its principal officer is highly 
regarded by independent theatre owners 
and operators in the New York metro- 
politan area. True, this circuit, which takes 
the realistic view that Rule 23(a)(3) is 
merely a permissive joinder device, does 
not require a searching inquiry into the 
adequacy of representation.” However, here 
there is required no more than a superficial 
inquiry to determine that the plaintiff has 
failed to allege any facts to show that it 
will, as claimed, adequately represent the 
class. 


The plaintiff suggested on oral argument 
that if the contention is rejected that it 
properly represents all the independent 
indoor theatre owners and operators in the 
country, the court may rule that it so repre- 
sents a more narrowly defined class, con- 
sisting of independent exhibitors in the 
Greater New York area. A supplemental 
affidavit in support of this alternative was 
later submitted. However, it contains mere 
conclusions. These are insufficient to en- 
able the court to determine that the show- 
ings required by Rule 23(a)(3) have been 
made. Consequently this action may not 
be maintained as a spurious class suit. 


[Defects in Complaint] 


Turning now to some of the other obiec- 
tions to the complaint, I note that, in sub- 
stance, many of the allegations contested 
on this motion have been ruled on by this 
court before. The decisions in these cases 
appear to have been overlooked to a great 
extent by the draftsman of the instant com- 


the underlying theory of Rule 23(a)(3). See 
United States v. EH. I. du Pont de Nemours & 
Co.; et al. [1952 TRADE CASES 67,348], 13 
F. R. D. 98. 

*See York v. Guaranty Trust Co. of New 
York, 2 C., 143 F. 2d 503, rev’d on other 
grounds, 326 U. S. 99; Oppenheimer v. F. J. 
Young & Co., 2 C., 144 F. 2d 387; 3 Moore, Fed- 
eral Practice § 23.07[1] (2d ed. 1948). 
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plaint, except that it may be said that the 
complaint is not unduly prolix or verbose, 
defects which were criticized in New Dyck- 
man Theatre Corp. v. Radio-Keith-Orpheum 
Corp., et al. [1954 Trane Cases 1 67,853], 
16 F. R. D. 203 (S. D. N. Y. 1954), and 
that an attempt has been made, in para- 
graph 25, to plead the decree in United 
States v. Paramount Pictures [1948-1949 
TRADE CASES § 62,244], 334 U. S. 131, in 
the manner prescribed by the unreported 
decision in Normandie Amusement Corp. v. 
Loew’s, et al., Civ. No. 82-333. Specifically, 
I am referring to the decisions in Cohen, 
et al. v. Avco Corp., et al. [1953 TrapE CASES 
7 67,445], 113 F. Supp. 244 (S. D. N. Y. 
1953), New Dyckman Theatre Corp. v. Radio- 
Keith-Orpheum Corp., et al., supra, and Maple 
Drive-In Theatre Corp. v. Radio-Keith-Or- 
pheum Corp. [1955 TrapEe Cases J 67,972], 
gee Roe 220-695 DaUNa You lO55)aacbhe 
pleading defects criticized in those cases 
that are present here may be summarized 
as follows: (1) the jurisdictional allegation 
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lacks specificity; (2) the characterization 
“big five,’ which could conceivably be in- 
flammatory in nature when considered in 
the context of a jury trial, is used re- 
peatedly; and (3) all the misdeeds of the 
motion picture industry from the nineteen 
twenties to date have been pleaded. Since 
the decisions cited are available to the 
pleader in re-drafting the complaint, no 
practical purpose would be served by reiter- 
ating the reasoning of those cases. It is 
sufficient for present purposes to note that 
defects of this complaint violate Rule 8 and 
that the complaint contains other objection- 
able matter that could properly be stricken. 

The instant motion will be disposed of in 
the manner outlined in the New Dyckman 
case. Accordingly, the complaint is stricken, 
with leave to the plaintiff to file, within 
thirty days, an amended complaint in con- 
formity with this opinion and the decisions 
cited herein. 


Settle order. 


[| 68,279] Earl W. Green v. H. L. Wilkinson and U. S. Chewing Gum Mfg. Co. 


In the United States District Court for the Northern District of Texas, Wichita 
Falls Division. C. A. No. 785. Filed October 24, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery 
Under Antitrust Laws May Be Barred—Statute of Limitations—Applicable Statute—A 
Texas two-year statute of limitations, which provided that “actions for debt where the in- 
debtedness is not evidenced by a contract in writing” shall be commenced within two 
years, was held applicable to a treble damage action under the Federal antitrust laws. 
The contention that an action for debt was not sustainable for unliquidated damages, 
and that a claim for damages under the antitrust laws is an unliquidated demand, were 
rejected. The Federal District Court held that as construed by the Texas courts, which 
the instant court must follow, the antitrust claim was for a “debt” and therefore subject 
to the bar of the two-year statute. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 
For the plaintiff: Sam B. Spence and Anderson & Latham, Wichita Falls, Tex. 


For the defendants: Leon Douglas, Austin, Tex., for H. L. Wilkinson; and Nelson, 
Montgomery, Robertson & Sellers, Wichita Falls, Tex., for U. S. Chewing Gum Mfg. Co. 


For a prior decision of the U. S. Court of Appeals, Fifth Circuit, see 1955 Trade 
Cases { 68,095. 


James V. Atrrep, District Judge [In 
full text]: Action under the Clayton Act 
for treble damages and attorneys fees,’ filed 
March 19, 1954. Originally dismissed as to 


the Chewing Gum Company on the ground 
that such defendant was not “found” or 
doing business in this district, the holding 
was reversed.” 


SEES Un Ck. Los 
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2Green v. U. 8. Chewing Gum Co. et al., 5 
Cir. [1955 TRADE CASES {f 68,095], 224 F. 
(2d) 369. 
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[Defense—Statute of Limitations | 


Defendants now moved to dismiss on 
the ground that the action is barred by 
Article 5526, subsection 4, Vernon’s Texas 
Civil Statutes, providing that “actions for 
debt where the indebtedness is not evi- 
denced by a contract in writing” shall be 
commenced within two years. The com- 
plaint alleges an unlawful agreement on the 
part of defendants and others, culminating 
in a refusal by the Chewing Gum Company 
to sell its products to plaintiff on August 
3, 1950. No subsequent refusal or overt act 
is alleged. It is undisputed that plaintiff 
could not name any such subsequent act or 
refusal, (other than continuing damage), in 
his deposition taken in this action in August 
of this year. 


[Applicable State Statute] 


Plaintiff contends that the Texas two 
year statute does not apply; that the ac- 
tion is controlled by the four year statute, 
Article 5529, providing that “every action 
other than for the recovery of real estate, 
for which no limitation is otherwise pre- 
scribed, shall be brought within four (4) 
years...” Plaintiff relies on Ben C. Jones 
& Co. v. West Publishing Co., 5 cir., 270 F. 
563, which expressly held that the four 
years Texas statute applies to an action of 
this kind. Defendants contend the holding 
in that case was dicta, point to the distinc- 
tion made by Judge Harris in Aero Sales 
Co. v. Columbia Steel Co. et al. (D. C. Cal.) 
[1954 Trape Cases § 67,786] 119 F. Supp. 
693, and to the holdings now clear in Texas 
that the phrase, “actions for debt,’ as used 
in the two year statute “embraces all lia- 
bilities, payable in money only, which are 
not found upon a writing, whether upon a 
personal contract, upon a specialty debt, or 
upon a strictly legislative liability.” * (Italics 
supplied). Defendants also point to recent 
Texas decisions, both state’ and federal ° 
holding that the Texas two year statute 
applies to actions under the Fair Labor 


3 That the Ben C. Jones case ‘‘failed to cite 
previous interpretations of the Texas two year 
statute of limitations’ and has not been fol- 
lowed by the Texas courts or the federal courts 
sitting in that state. 

428 Tex. Jur., 120, sec. 40, citing Rose v. 
First State Bank, (Tex. Civ. App.), 38 S. W. 
(2d) 863, affirmed 122 Tex. 298, 59 S. W. (2d) 
810. 

> Uhler v. Todd Houston Shipbuilding Corp., 
(Tex. Civ. App.) 198 S. W. (2d) 631; Hollings- 
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Standards Act, reasoning that actions au- 
thorized by statute are for “debt.” 

Plaintiff contends that the Aero Sales case, 
supra, ignores the intent of the legislature 
and the nature of “actions for debt” as used 
in the two year statute; that an action for 
debt at common law would lie only where 
the claim was certain, or could be reduced 
to certainty by mathematical computation; 
that it is not sustainable for unliquidated 
damages;” that a claim for damages under 
the anti-trust laws is an unliquidated de- 
mand® But the Texas courts have held to 
the contrary. In Gordon v. Rhodes & 
Daniel, 102 Tex. 300, 116 S. W. 40, the Texas 
Supreme Court applied the two year statute 
to an action for damages for deceit in the 
sale of lands and expressly held that “debt” 
included unliquidated damages. This case 
was cited with approval in the leading 
Texas *® case construing the meaning of 
“debt” as applied to demands based on a 
statute. 


Coming back to Ben C. Jones & Co. vw. 
West Publishing Co., supra, 1 make the fol- 
lowing observations, in addition to those 
made in Aero Sales; there the federal trial 
judge had held that the action (for damages 
under the federal anti-trust laws) was barred 
by both the two and four year statutes and 
by plaintiff’s negligence in failing to have 
additional process issued for more than five 
years after process had been returned show- 
ing no service. The circuit court of appeals 
affirmed, saying: 


“The statute of limitations of four years 
applied to this case. Chattanooga Foundry 
& Pipe Works v. Atlanta, 203 U. S. 390, 27 
Soh Gino, Silt, eh, QA” 


The Chattanooga case held that an action for 
damages under the federal anti-trust laws 
was controlled by Article 2776 of the 
Tennessee Code, providing that “all other 
actions not expressly provided for?’ must 
be brought within ten years. No Tennessee 
limitation statute as to “debt” was dis- 
cussed. Citation of the case by the circuit 


worth v. Cities Service Oil Co., (Tex. Civ. App.) 
199 S. W. (2d) 266, writ refused by the Texas 
Supreme Court and certiorari denied. 

®° Klotz v. Ippolito (D. C.) 40 F. Supp. 422 and 
other District Court opinions cited in Uhler v. 
Todd and Hollingsworth v. Cities Service, supra. 

"Carroll v. Green, 92 U. S. 509, 23 L. Ed. 738. 

8 Connally v. Union Sewer Pipe Com as4 Uses: 
540, 22 S. Ct. 431, 46 L. Ed. 679. 

® 28 Tex Jur. 121, sec. 40. 

” Rose v. First State Bank, footnote 4 supra, 
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court of appeals must have been upon the 
theory that, by analogy, the four year Texas 
statute applied because it was an action for 
which no limitation was “otherwise pre- 
scribed,” the only distinction between it and 
the Tennessee statute being that the latter 
read, “all other cases not expressly provided 
for.” (Italics supplied.) But, the circuit court 
of appeals in the Ben C. Jones case did not 
discuss Gordon v. Rhodes & Daniel, supra, 
construing the nature of a “debt” as applied 
to a statutory cause of action. While there 
is no state decision applying the same rea- 
soning to a suit for damages under the 
anti-trust laws, it is clear that the two year 


limitation statute is a bar to recovery here; ' 


and that the Texas courts would so hold if 
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the question were before them. I cannot 
conceive of their holding that the two year 
statute would apply to an action for dam- 
ages for deceit, or for overtime, etc., but 
that the four year statute applies to one 
for damages under the anti-trust laws. As 
construed by the Texas courts, which all 
agree this court must follow, the claim here 
is for “debt” and therefore subject to the 
bar of the two year statute. 


[Motion to Dismiss Granted] 


Defendant’s motion to dismiss is granted. 
Counsel will submit an order accordingly. 
The Clerk will furnish a copy of this memo- 
randum to counsel. 


[] 68,280] General Electric Co. v. Charles Appliances, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 
135 N. Y. L. J., No. 32, page 6. Dated February 16, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Scope of Injunction—Modification 
of Consent Judgment.—A defendant’s motion for modification of a fair trade consent 
judgment so as to permit it to sell a manufacturer’s non-fair traded products, and for 
relief from the provisions in the judgment which prohibit it from purchasing the manu- 
facturer’s fair traded products after the termination of a close-out sale, was denied. 
The consent judgment had no application to non-fair traded products. The defendant’s 
contention that the judgment went far beyond the complaint or the intention of the 
parties was rejected. The defendant stipulated that judgment be entered against it and 


voluntarily signed the stipulation. 
See Fair Trade, Vol. 1, J 3366.34. 


[Motion to Modify Consent Judgment Denied] 


McNatty, Justice [Jn full text]: Defend- 
ant moves to modify the consent judgment 
which has been entered in this action in 
two respects. Defendant seeks to have the 
judgment modified so as to permit it to sell 
non-fair traded General Electric Company 
products. Defendant also seeks to be re- 
lieved from the provisions in the judgment 
which prohibit the defendant from purchas- 
ing General Electric fair traded products 
after the termination of a close-out sale. 
An examination of the judgment shows that 
it applies only to those enumerated prod- 
ucts for which General Electric Company 
establishes minimum fair trade retail prices. 
The plaintiff does not establish minimum 
retail fair trade prices for its non-fair traded 
products. In fact counsel for the plaintiff 
states, on page 3 of his affidavit: 


“T am authorized to state in behalf of 
General Electric Company that it was 
never intended at any time that the judg- 
ment in question be broader in its scope 
and application than to cover the fair 
traded appliances specified therein.” 

The judgment in question has no applica- 
tion to such items and for that reason that 
portion of defendant’s application is denied. 
It is also the position of the defendant that 
the consent judgment dated November 10, 
1952, went far beyond the complaint or the 
intention of the parties. Defendant stipulated 
that judgment be entered against it and in 
the absence of fraud the stipulation, which 
was voluntarily signed by the defendant, is 
binding upon the parties. There is no showing 
of any facts which would indicate that the 
defendant is suffering hardship so extreme 
or unexpected as to justify the court in say- 
ing it is the victim of oppression. The mo- 
tion is accordingly denied. 
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Barclay Pharmacy, Inc. v. Liberty Drug Co., Inc. 


[] 68,281] Barclay Pharmacy, Inc. v. Liberty Drug Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 
135 N. Y. L. J., No. 31, page 7. Dated February 15, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Proof.—A motion for a temporary injunction to restrain sales of products below their 
established fair trade prices was granted. The defendant’s affidavit denying sales below 
fair trade prices was hearsay since the person making the affidavit did not state that 
he was employed by the defendant in a selling capacity. Also, it is insufficient merely 
to suggest that the shopper making the affidavit for the plaintiff is unworthy of belief. 
No triable issue as to the sales below fair trade prices was therefore raised. 


See Fair Trade, Vol. 1, { 3354.34. 


question of the pertinence of the subsequent 
sales as proof of the cause of action, it is 
insufficient merely to suggest that the shopper 


[Fair Trade Injunction Granted] 
Saypot, Justice [Jn full text]: Plaintiff 


moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. Thirty- 
six purchases of 111 separate items are 
claimed at prices below the Fair Trade 
prices. The person making the affidavit on 
behalf of defendant, denying the sales, does 
not state that he is himself employed by 
defendant in a selling capacity. His affi- 
davit is otherwise hearsay. Apart from the 


making the affidavit is unworthy of belief. 
Neither affidavit submitted on behalf of de- 
fendant is capable of raising a triable issue 
as to the sales. In the circumstances here, 
there has not been undue delay in the in- 
stitution of the action. The motion is 
granted. Bond is fixed in the sum of $1,000. 
Settle order. 


[] 68,282] Olin Mathieson Chemical Corporation v. Jacobson. 


In the New York Supreme Court, New York County, Special Term, Part ITI. 
135 N. Y. L. J., No. 31, page 7. Dated February 15, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Defenses—Sales at Wholesale—A fair trader was granted a temporary fair trade in- 
junction where the defendant contended that his business was “wholesale” only but made 


no clear denial that he sold below fair trade prices. 


See Fair Trade, Vol. 1, { 3250.34. 


[Injunctive Relief Granted] 


SAYPOL, Justice [Jn full text]: Plaintiff, 
in this and in two other actions, moves for 
a temporary injunction in enforcement of 
the Feld-Crawford Act. In each instance 
the defense is to the effect that the business 
of the defendant is “wholesale” only. If in 


fact sales at retail are made at below fair 
trade prices, temporary injunctive relief is 
in order. There is no clear denial that such 
sales were made. The motion is granted. 
Bond is fixed in the sum of $1,000. Settle 
order. 
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abl 68,283] United States v. United States Vanadium Corporation, Electro Metal- 
lurgical Company, and Electro Metallurgical Sales Corporation. 


In the United States Court of Appeals for the Tenth Circuit, November Term, 1955. 
Number 5211. Filed February 11, 1956. 


Appeal from the United States District Court for the District of Colorado. Kwnous, 
Chief Judge. 


Case No. 940 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Defend- 
ants—Dissolution of Corporate Defendants—Abatement of Action—A Delaware corpora- 
tion and a West Virginia corporation were entitled to have a pending criminal antitrust 
action against them dismissed when such corporations, after the filing of the action, merged 
with their parent corporation and were dissolved under the laws of the state of their 
incorporation. However, a New York corporation was not entitled to have the pending 
criminal action against it dismissed when that corporation merged with its parent corpo- 
ration after the filing of the action. State laws and their construction by state courts 
determine whether or not this Federal action may be maintained against a dissolved 
corporation. Under Delaware and West Virginia laws, a criminal action pending against 
a corporation does not survive the dissolution of the corporation. However, under New 
York law, a criminal action pending against a corporation survives the dissolution of the 
corporation, and this rule is applicable to dissolutions by mergers as well as by consolidations. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8025.300. 


For the appellant: Worth Rowley, Attorney, Dept. of Justice (Charles L. Whitting- 
hill and Marshall C. Gardner, Attorneys, Dept. of Justice; Stanley N. Barnes, Assistant 
Attorney General; and Donald E. Kelley, United States Attorney, were with him on the brief). 


For the appellees: John F. Shafroth and Morrison Shafroth (Earl H. Ellis; Grant, 
Shafroth and Toll were with them on the brief). 


Reversing in part and affirming in part a decision of the U. S. District Court, District 
of Colorado, 1955 Trade Cases {] 68,083. 


Before HuxMaANn, Murrau and Pickett, United States Circuit Judges. 


[Dissolution of Defendants] Sales Corporation, a New York corporation. 
Upon merger with their parent the three 
subsidiaries were dissolved under the laws 
of the state of their incorporation. The trial 
court decided the question in the affirmative 
and dismissed the criminal proceedings 
pending against them; the Government has 
appealed. 


Huxman, Circuit Judge [In full text]: 
The sole question presented for decision is 
whether three subsidiary corporations against 
whom criminal proceedings are pending are 
entitled to have such criminal proceedings 
abated, when they thereafter are merged 
with a parent corporation and have surren- 
dered their charter. ee oe 

[Trial Court Ruling] There is no conflict in the basic principles 

The three subsidiaries against whom of law which must guide us in seeking the 
criminal actions were pending at the time correct answer. Thus it is established with- 
they were merged with their parent, the out exception that at common law, upon 
Union Carbide and Carbon Corporation, dissolution, a corporation ceases to exist for 
were the Electro Metallurgical Company, all purposes. It can no more be sued civilly 
a West Virginia corporation, the United or prosecuted criminally than can a natural 
States Vanadium Corporation, a Delaware person who has died.” It is equally well 
corporation, and the Electro Metallurgical established that such common law status re- 


1See United States v. Safeway Stores, Inc. 
[1944-1945 TRADE CASES { 57,208], 140 F. 2d 
834, and cases there cited. 
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lating to dissolved corporations has been 
modified and changed by statute in the 
various states and that under such statutes 
proceedings and actions as authorized there- 
by may be maintained against such corpo- 
rations. Also well settled is the principle 
that in determining whether upon dissolu- 
tion the life of a corporation comes to an 
end for all purposes or whether it remains 
in a state of suspended animation so to 
speak for the purposes of the statute, we 
look to the state law and its construction 
by the state courts. 


[Delaware Subsidiary—Safeway Ruling 
Controlling | 


No decisions by the courts of Delaware, 
West Virginia, or New York are cited and 
our search has failed to reveal any which 
would definitely and completely answer this 
question. In United States v. Safeway Stores, 
Inc. [1944-1945 Trane Cases § 57,208], 140 F. 
2d 834, we held that a criminal prosecution 
brought against a dissolved Delaware cor- 
poration did not survive. This conclusion 
is supported by the Sixth Circuit in Umited 
States v. Line Material Company [1953 TRADE 
Cases § 67,456], 202 F. 2d 929. However, in 
United States v. P. F. Colhier and Son Cor- 
poration, 208 F. 2d 936, the Seventh Circuit 
reached a contrary conclusion. In light of 
these later decisions we are asked to re- 
examine the Safeway case and, in effect, are 
asked to overrule it. Assuming without de- 
ciding that members of this panel of the 
court are not in full sympathy with the law 
as declared in the Safeway case, for reasons 
presently stated we nonetheless adhere to 
the doctrine there announced. We feel that 
one panel of the court should not lightly 
overrule a decision by another panel. To do 
so puts the law into a state of flux, and no 
one can tell what the law will be until the 
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composition of the court is determined. 
Since the Circuits are not in agreement as 
to the law of Delaware and until the Su- 
preme Court has spoken, we adhere to the 
law as declared in the Safeway case, supra. 
Since we have reached this conclusion, 
nothing of value would be added if we 
analyzed the decisions of the three Circuits 
which have construed the Delaware law. 


[West Virginia Subsidiary] 


Appellee Electro Metallurgical Company 
was a West Virginia corporation. The law 
of West Virginia with respect to dissolved 
corporations provides with limitations that 
suits may be brought, conducted, prosecuted 
or defended, etc., after dissolution.2? No de- 
cisions have been found interpreting the 
West Virginia dissolution law. In many 
aspects it resembles the law of Delaware. 
We find nothing therein which whould re- 
quire a different conclusion from that with 
respect to the Delaware law. 


[New York Subsidiary] 


With respect to the New York subsidiary 
a somewhat different picture is presented. 
While no New York decisions are cited 
which have specifically passed upon the 
question, there are certain decisions which 
point the way. There was also filed with 
us at the time of oral argument a photo- 
static copy of an opinion by United States 
District Judge Weinfeld of the Southern 
District of New York, in which he held 
that under New York law a criminal action 
survived the dissolution of a corporation.® 
In reaching this conclusion he relied upon 
Section 90 of the New York stock corpora- 
tion law which provides, 


“The rights of creditors of any consti- 
tuent corporation shall not in any man- 
uer be impaired, nor shall any liability 


2 § 3095 (1949) provides: 

“EFFECT OF DISSOLUTION OR EXPIRA- 
TION. 

“When a corporation shall expire or be dis- 
solved as prescribed in this article, its property 
and assets shall be subject to the payment of 
the corporate obligations and the expenses of 
winding up its affairs, * * *, The board of 
directors and the executive officers in office at 
the date of such expiration or dissolution, * * * 
may cause suits to be brought, conducted, 
prosecuted or defended, the real and personal 
property of the corporation to be conveyed or 
transferred under the common seal or other- 
wise, further assurances of previous convey- 
ances to be made, and all lawful acts to be 
done, in the corporate name, in like manner 
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and with like effect as before such dissolution 
or expiration; but so far only as shall be 
necessary or proper to do and perform every 
act and thing which should have been or should 
be done and performed by the corporation, and 
for collecting the debts and claims due to the 
corporation, converting its property and assets 
into money, prosecuting, defending, and pro- 
teeting its rights, enforcing all claims in its 
favor, and paying over and distributing its 
property and assets, or the proceeds thereof 
to those entitled thereto.”’ 
See United States of America v. Cigarette 
ee Association, Inc., et al., opinion 
e ovember 23, 1955 [1955 T 
Mentone [ RADE CASES 
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or obligation due or to become due, or 
any claim or demand for any cause exist- 
Ing against any such corporation or against 
any stockholder thereof be released or 
impaired by any such consolidation; * * * 
and no action or proceeding then pending 
before any court or tribunal in which any 
constituent corporation is a party * * * 
shall abate or be discontinued by reason 
of such consolidation, but may be prose- 
cuted to final judgment, as though no con- 
solidation had been entered into; * * *.” 
Attention was also called to Section 11-a of 
the New York general construction law 
which provides that 


““Action’ when applied to judicial pro- 
ceedings, signifies an ordinary prosecu- 
tion in a court of justice, by a party 
against another party, for the enforce- 
ment or protection of a right, the redress 
or prevention of a wrong, or the punish- 
ment of a public offense. Actions are of 
two kinds: civil and criminal.” 

From this Judge Weinfeld concluded that 
the word “action” in Section 90 embraced 
both civil and criminal proceedings. With 
this reasoning we agree. 


But aside from statutory construction and 
consideration, Judge Weinfeld concluded 
that the clear public policy of New York 
with respect to dissolved or consolidated 
corporations included the “right of the com- 
munity to vindicate any charge against the 
corporation for crimes it may have com- 
mitted prior to dissolution.” 


Appellees seek to distinguish the Cigarette 
Merchandisers case on the ground that it 
was decided under Section 90 dealing with 
consolidations, while these cases arose un- 
der Section 87 and Section 29 of the New 
York Code which deal with the merger of 
corporations. For the decision of the ques- 
tion before us, this in our view is a distinc- 
tion without a difference. Neither Section 
85 nor Section 29 deal with what pending 
causes of action survive the dissolution of 
a corporation. Section 29 merely provides 
that in the event of a dissolution of a cor- 
poration for any cause or in any manner 
its corporate existence shall continue for 
the purpose of winding up its affairs, and 
Section 85 provides that when a certificate 
is filed all the property of the merged cor- 
poration vests and is held and enjoyed by 
the successor corporation subject to all 
liabilities and obligations of the merged cor- 
poration. Subsection 8 of Se.tion 105 pro- 
vides that such a corporation shall continue 
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for the purpose of satisfying obligations and 
collecting assets, and that for such purposes 
it may sue and be sued. 


The Cigarette Merchandisers case was not 
decided on the narrow ground that the law 
declared therein applied only in the case of 
consolidation and was not intended to cover 
mergers. In the statement of facts in that 
case it is stated that the stockholders of 
the “Rowe” Corporation “voted to merge‘ 
and consolidate,” and further on it is stated 
that under the New York law governing 
consolidation a merged corporation is con- 
tinued for purposes of criminal prosecution. 


There is, of course, a legal and technical 
distinction between merger and consolida- 
tion of two companies, which for some pur- 
poses may become important. However, for 
the purpose of answering the question pre- 
sented to us, it is in our view immaterial 
whether there is a merger or consolidation. 
In the case of a merger the merged corpo- 
ration is absorbed by the merging company 
and ceases to exist, while the merging com- 
pany continues its existence. In the case of 
a consolidation of two companies, a new 
entity is created into which both of the con- 
solidated companies are absorbed. In each 
instance the question is what becomes of 
criminal prosecutions pending against com- 
panies which now no longer exist, either as 
a result of a merger or of a consolidation. 


We see nothing in Section 87 which leads 
us to conclude that with respect to liability 
under a pending criminal action the status 
of a non-existing corporation resulting from 
a merger is controlled by different principles 
of law than is the status of such a company 
when it becomes extinct by consolidation. 


Since the decision in the Cigarette Mer- 
chandisers case is by a federal court, it is 
of course not binding upon us. We, how- 
ever, feel that it is a well reasoned case and 
that it correctly analyzes the New York 
law. It is our conclusion that under New 
York law a criminal action pending against 
a corporation which is merged survives the 
same as in the case of its consolidation. 


In United States v. Electro Metallurgical 
Company and in United States v .United States 
Vanadium Corporation the judgments are 
affirmed. In United States v. Electro Metal- 
lurgical Sales Corporation the judgment is 
reversed and the cause is remanded for pro- 
ceedings in conformity with the views ex- 
pressed herein. 


4 Italics supplied. 
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U.S. v. Anderson Dairy, Inc. 


[] 68,284] United States v. Anderson Dairy, Inc.; Clark County Dairymen, Inc.; 
Hi-Land Dairyman’s Association; Lloyd Foremaster, d. b. a. Arden Milk Distributor; Bert 
O’Donnell; H. D. Zigtema, d.b.a. Hinie’s Select Dairy; Blaine Allan; Elmer Bowman; 
John Fetherston; Ty Gillins; Harold Gottfriedson; Norman Grimshaw; Bill Marshall; 
M. K. Stewart; Wilson Stewart; Dan Waite; Vern Waite; M. J. Warr; and Murray Webb. 


In the United States District Court for the District of Nevada. Civil Action No. 133. 
Filed February 20, 1956. 


Case No. 1255 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Milk Producers and Distributors.—Milk distributors were prohibited by a consent decree 
from entering into any understanding to fix, adopt, or maintain prices, terms, and condi- 
tions at which (1) distributors will purchase raw milk from producers, (2) distributors will 
sell bottled milk and other fluid milk products to retailers, home buyers, and other pur- 
chasers, or (3) bottled milk and other fluid milk products will be resold by purchasers. 
Also, they were prohibited from fixing or maintaining prices at which raw milk, bottled 
milk, and other fluid milk products will be bid or sold to city, county, state, federal, and 
other government agencies. 


Milk producers, representing other producers who were class defendants, were pro- 
hibited from knowingly participating in any understanding among distributors to fix the 
prices which distributors will pay or will offer to pay producers for raw milk and from 
entering into any understanding with any distributor to fix or maintain prices, terms, and 
conditions at which a distributor will sell bottled milk and other fluid milk products. 


See Combinations and Conspiracies, Vol. 1, { 2011.181; Resale Price Fixing, Vol. 1, 
7 3015.20. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Capper-Volstead Act.—A consent decree, prohibiting milk producers from 
fixing milk prices, provided that nothing contained in the decree shall be deemed to pro- 
hibit the producers from doing any lawful act authorized by the Capper-Volstead Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Franklin P. Ritten- 
house, United States Attorney; and W. D. Kilgore, Jr., Geo. L. Derr, Lyle L. Jones, 
Marquis L. Smith, Arthur H. Tibbits, and John H. Burgess, Attorneys. 


For the consenting defendants: Herbert M. Jones for Anderson Dairy, Inc., and Bill 
Marshall and Murray Webb, individually, and as representatives of the defendant class of 
producers, in accordance with Rule 23 of the Federal Rules of Civil Procedure. Rulon A. 
Earl for Clark County Dairymen, Inc. and Hi-Land Dairyman’s Association. V. Gray 
Gubler for Lloyd Foremaster, d.b.a. Arden Milk Distributor. W. Bruce Beckley for 
H. D. Zigtema, d.b.a. Hinie’s Select Dairy. Elwin C. Leavitt for John Fetherston, Ty 
Gillins, Harold Gottfriedson, Norman Grimshaw, M. K. Stewart, Wilson Stewart, Dan 
Waite, Vern Waite, M. J. Warr, and Blaine Allan, individually, and as representatives of 
the defendant class of producers, in accordance with Rule 23 of the Federal Rules of Civil 
Procedure. Howard W. Cannon for Elmer Bowman, individually, and as a representative 


of the defendant class of producers, in accordance with Rule 23 of the Federal Rules of 
Civil Procedure. 


Final Judgment ally consented to the entry of this Final 

Joun R. Ross, District Judge [In full text]: Judgment without trial or adjudication of 

Pinu. United Siateororeinedexietay ise any issue of fact or law herein and without 

filed its complaint herein on September 8, admission by any party in respect of any 
1955, and the consenting defendants having such issue: 

appeared by their respective counsel, and 

plaintiff and said defendants having sever- 
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Now, therefore, before any testimony has 
been taken and without trial or adjudi- 
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cation of any issue of fact or law herein 
and upon consent of the plaintiff and con- 
senting defendants, it is hereby ordered, 
adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendants. The complaint states 
a cause of action against the consenting 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 


lawful restraints and monopolies,’ com- 
monly known as the Sherman Act, as 
amended, 
II 
[Definitions] 


As used in this Final Judgment: 


(A) “Consenting defendants” shall mean 
each and all of the following: Anderson 
Dairy, Inc.; Clark County Dairymen, Inc.; 
Hi-Land Dairyman’s Association; Lloyd 
Foremaster, d.b.a. Arden Milk Distributor; 
H. D. Zigtema, d.b.a. Hinie’s Select Dairy; 
Blaine Allan; Elmer Bowman; John Fether- 
ston; Ty Gillins; Harold Gottfriedson; Nor- 
man Grimshaw; Bill Marshall; M. K. Stewart; 
Wilson Stewart; Dan Waite; Vern Waite; 
M. J. Warr; and Murray Webb; 

(B) “Consenting defendant distributors” 
shall mean each and all of the following 
aforementioned consenting defendants: An- 
derson Dairy, Inc.; Clark County Dairymen, 
Inc.; Hi-Land Dairyman’s Association; 
Lloyd Foremaster, d.b.a. Arden Milk Dis- 
tributor; and H. D. Zigtema, d.b.a. Hinie’s 
Select Dairy; 

(C) “Consenting defendant producers” 
shall mean each and all of the aforemen- 
tioned consenting defendants except consent- 
ing defendant distributors, and in addition, 
the class of approximately 215 producers, of 
which they are members, located in Nye, 
Lincoln and Clark Counties in the State of 
Nevada, and Beaver, Iron, Piute and Wash- 
ington Counties in the State of Utah; 

(D) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
or other business or legal entity; 

(E) “Producer” shall mean a person hav- 
ing cows and selling to or through distribu- 
tors a part or all of the raw milk produced 
by such cows; 
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(F) “Distributor” shall mean a person 
engaged in the business of purchasing or 
acquiring raw milk from producers, and 
processing, bottling, selling and distributing 
bottled milk and other fluid milk products 
to retailers, homes, and other purchasers; 

(G) “Raw milk” means cow’s milk sold 
or delivered by producers to distributors 
for processing into bottled milk and other 
fluid milk products; 

(H) “Bottled milk” means raw milk which 
has been processed for sale as regular and 
homogenized, bottled and packaged, milk; 

(1) “Other fluid milk products” means 
products processed from raw milk, other 
than bottled milk, for consumption in fluid 
form, and includes cream, half and half, 
skimmed milk and chocolate milk. 


wnt 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant, its or his partners, 
officers, directors, managers, agents, serv- 
ants, employees, successors and assigns, and 
to those persons in active concert or par- 
ticipation with them who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Pricing Practices—Distributors] 


The consenting defendant distributors are 
jointly and severally enjoined and restrained 
from adhering to, renewing, maintaining or 
furthering, directly or indirectly, or induc- 
ing others to adhere to, renew, maintain or 
further any contract, agreement, under- 
standing, plan, program or common course 
of action, if any now exist, among them- 
selves or with any other distributor to: 

(A) Fix, adopt, stabilize or maintain 
prices, terms and conditions at which dis- 
tributors will purchase raw milk from pro- 
ducers, or from any association of producers; 

(B) Fix, adopt, stabilize or maintain 
prices, terms and conditions at which dis- 
tributors will sell bottled milk and other 
fluid milk products, to retailers, home buy- 
ers, and other purchasers; 

(C) Fix, adopt, stabilize or maintain 
mark-ups, prices, terms and conditions at 
which bottled milk and other fluid milk prod- 
ucts will be resold by purchasers; 
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(D) Fix, adopt, stabilize or maintain 
prices at which raw milk, bottled milk and 
other fluid milk products will be bid or sold 
to city, county, state, federal, and other 
government agencies; and consenting de- 
fendant distributors are jointly and sever- 
ally enjoined and restrained from at any 
time hereafter entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, or inducing others to enter into 
any contract, agreement, understanding, 
plan, program or common course of action 
among themselves or with any other dis- 
tributor, to do any of the acts or things 
set forth in subparagraphs (A), (B), (C) 
and (D) of this Section IV. 

Nothing in this Section IV _ shall be 
deemed to prohibit bona fide sales of raw 
milk, bottled milk, and other fluid products 
by one distributor to another in the regular 
course of business. 


V 
[Pricing Practices—Producers| 


Consenting defendant producers are jointly 
and severally enjoined and restrained: 

(A) From knowingly aiding, abetting or 
participating in, any agreement, understand- 
ing or meeting between or among distribu- 
tors to fix the prices which distributors will 
pay or will offer to pay producers for raw 
milk; 

(B) From adhering to, renewing, main- 
taining or furthering, directly or indirectly, 
or inducing others to adhere to, renew, 
maintain or further any contract, agree- 
ment, understanding, plan, program or com- 
mon course of action, if any now exist, with 
any distributor, to fix, establish, stabilize 
or maintain prices, terms and conditions at 
which a distributor will sell bottled milk 
and other fluid milk products; and from at 
any time hereafter entering into, adhering 
to, maintaining or furthering directly or 
indirectly, or inducing others to enter into 
any contract, agreement, understanding, plan, 
program or common course of action with 
any distributor to fix, establish, stabilize 
or maintain prices, terms and conditions at 
which a distributor will sell bottled milk 
and other fluid milk products. 

Nothing in this Section V shall be deemed 
to enjoin said consenting defendant pro- 
ducers from doing any lawful act authorized 
by the Capper-Volstead Act. 
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Wall 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Divi- 
sion, and on reasonable notice to any con- 
senting defendant, be permitted, subject to 
any legally recognized privilege, (a) access, 
during the office hours of such consenting 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such consenting de- 
fendant, relating to any of the matters con- 
tained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
such consenting defendant, and without re- 
straint or interference from it, to interview 
officers or employees of such consenting 
defendant, who may have counsel present, 
regarding any such matters. Upon written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, such consenting de- 
fendant shall submit such written reports 
with respect to any of the matters contained 
in this Final Judgment as from time to 
time may be necessary for the purpose of 
the enforcement of this Final Judgment. 
No information obtained by the means per- 
mitted in this Section VI shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Department, 
except in the course of legal proceedings 
in which the United States is a party for 
the purpose of securing compliance with 
this Final Judgment, or as otherwise re- 
quired by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
signatory to this Final Judgment to apply 
to this Court at any time for such further 
orders or directions as may be necessary 
or appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
amendment or modification of any of the 
provisions, for the enforcement of compli- 
ance therewith, and for the punishment of 
violation thereof that may occur. 
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[] 68,285] Baim & Blank, Inc.; G. K. W., Inc.; Edward Abbo and Morman Abo, 
doing business as Abbott Appliance & Music Company; Abe Friedel, doing business as 
Lynbrook Home Appliance Co., suing on behalf of themselves and all others similarly 
situated v. Warren-Connelly Company, Inc.; Philco Corporation; Philco Distributors, 
Inc.; Emerson Radio and Phonograph Corp.; Zenith Radio Corp.; Times-Appliance Co., 
Inc.; Tappan Stove Co.; Nash-Kelvinator Sales Corp.; Motorola-New York, Inc.; Davega 
Stores Corporation; Admiral Corporation; Admiral Corporation New York Distributing 
Division, Inc.; The Maytag Company; Maytag Atlantic Co., Inc. 


In the United States District Court for the Southern District of New York. 
Civ. 101-346. Filed February 17, 1956. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Necessary Averments To State Cause of Action—General Requirements—A complaint 
alleging, in substance, that all of the supplier defendants have discriminated against the 
plaintiffs in violation of the Robinson-Patman Act and in violation of the Sherman Act, 
and that certain of the plaintiffs make no claim against certain of the defendants, was 
dismissed. “The modern ‘notice’ theory of pleading is not sufficient when employed in 
a complaint under the antitrust laws.” A complaint which contains nothing more than 
general allegations that the defendants have violated various provisions of the antitrust 
laws, combined with a prayer for relief, is not sufficient. The complaint should show 
the relationship of the parties, the specific acts complained of, and the relation of the 
acts to the damages claimed. It should separately state and number the claims on behalf 
of the respective plaintiffs against the respective defendants and should show in what 
manner the particular plaintiff was injured, or the relation between the acts alleged to 
have been done by the particular defendant and the injury claimed by the particular 
plaintiff. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Who May Bring Suit—Class Actions.—A private antitrust suit was dismissed as a class 
action on behalf of all independently owned and operated retail stores selling electrical 
appliances. There was no common question of law or fact affecting the several rights 
of the persons sought to be represented, and the plaintiffs did not establish that they 
represented any persons other than themselves or that they were authorized or could 
properly represent all independently owned and operated retail stores selling electrical 
appliances. The complaint disclosed that different plaintiffs make claims against certain, 
but not all, of the defendants, and that other plaintiffs make claims against these and 
other defendants. 


See Private Enforcement and Procedure, Vol. 2, { 9005.20. 


For the plaintiffs: Netter & Netter (J. Robert Ellner, of counsel), New York, N. Y., 
for Baim & Blank, Inc. Arnold Malkan, New York, N. Y., for all plaintiffs, except 
Baim & Blank, Inc. 


For the defendants: Hodges, Reavis, McGrath, Pantaleoni & Downey (Robert W. 
Poore and Allen C. Holmes, of Cleveland, Ohio, of counsel), New York, N. Y., for Tappan 
Stove Company. O’Brien, Driscoll & Raftery, New York, N. Y., for Admiral Corporation 
and Admiral Corporation New York Distributing Division, Inc. Donovan, Leisure, 
Newton & Irvine, New York, N. Y., for Philco Corporation and Philco Distributing, Inc. 
Weil, Gotshal & Manges, New York, N. Y., for Davega Stores Corporation. O’Dwyer 
& Bernstein, New York, N. Y., for Vim Television & Appliance Stores, Inc. Moses 
Block, New York, N. Y., for Maytag-Atlantic Co., Inc. Adelman & Shapiro, New York, 
N. Y., for Warren-Connelly Company, Inc. Paul, Weiss, Rifkind, Wharton & Garrison, 
New York, N. Y., for Emerson Radio & Phonograph Corporation. Sherman & Sterling 
& Wright, New York, N. Y., for Zenith Radio Corporation of New York. Sullivan & 
Cromwell, New York, N. Y., for Nash-Kelvinator Sales Corp. George A. Raftery, 
William D. Friedmann, Howard N. Meyer, and Joseph S. Kelly, of counsel. 
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[Prior Complaints] 


Dawson, District Judge [Jn full text]: 
These are motions addressed to a com- 
plaint which seeks treble damages and 
injunctive relief based upon alleged vio- 
lations of the Robinson-Patman Act and 
the Sherman Act. This complaint is sub- 
ject to the same deficiencies which led 
Judge Weinfeld to dismiss almost similar 
complaints in Baim & Blank, Inc., et al. v. 
Admiral Corporation, et al. [1955 TRADE 
Cases {[ 68,088], 132 F. Supp. 412 (S. D. N. Y. 
1955) and in Baim & Blank, et al. v. Vim 
Television & Appliance Stores, Inc. (Civ. 
98-219) [1955 TrapE CAsEs f 68,089]. 


[Sufficiency of Complaint] 


The modern “notice” theory of pleading 
is not sufficient when employed in a com- 
plaint under the anti-trust laws. It is all 
very well for Professor Moore to state 
that: 


“The modern philosophy concerning 
pleadings is that they do little more than 
indicate generally the type of litigation 
that is involved.” * 


This will not do in this type of case. If 
a complaint contains nothing more than 
general allegations that defendants have 
violated various provisions of the anti- 
trust laws combined with a prayer for 
relief, such a pleading, as I have previously 
said, 
“becomes a springboard from which the 
parties dive off into an almost bottomless 
sea of interrogatories, depositions and 
pre-trial proceedings on collateral issues, 
most of which may have little relationship 
to the true issue in the case.”? 


For these reasons, it is not practical in 
these cases to proceed as in a negligence 
case or in a simple commercial case.? To 
do so would cause both court and counsel 
to become bogged down in the endless 
problems that will arise in pre-trial dis- 
covery proceedings.* The complaint should 
show the relationship of the parties, the 
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specific acts complained of, and the relation 
of the acts to the damages claimed. 


A Judge who had to pass upon the 
propriety of interrogatories or on _ the 
relevance of questions on depositions, with 
nothing more to guide him than the present 
vague complaint, would be left completely 
at sea. 


[Separate Statement of Claims] 


For plaintiffs to allege, as they do in the 
present complaint, that all of the supplier 
defendants have discriminated against them 
in violation of the Robinson-Patman Act 
or in violation of the Sherman Act and 
then casually to state in paragraph 17 of 
the complaint that certain of the plaintiffs 
“make no claim in this action” against 
certain of the defendants shows on its face 
that plaintiffs have drafted a “shotgun com- 
plaint” with no attempt to analyze which 
act of which defendant is thought to have 
injured which plaintiff. The particular com- 
petitive situation of each plaintiff with re- 
spect to each “favored customer” should 
be alleged, and the particular type of dis- 
crimination by a particular defendant, to 
which the particular plaintiff was sub- 
jected, should be specifically alleged, to- 
gether with the damage which is alleged to 
flow therefrom. There may well be dif- 
ferent issues between different plaintiffs 
and different defendants. For this reason, 
the claims should be separately stated and 
numbered. 


[Class Action] 


The defendants also seek an order strik- 
ing the complaint on the ground that it 
fails to comply with the requirements of 
Rule 23(a)(3) of the Rules of Civil Pro- 
cedure in that there is no ascertainable 
class specified by the plaintiffs in the com- 
plaint whose right can be litigated in a 
class action. The complaint alleges that: 


“This is a class action under Rule 23 
(A) of the Federal Rules of Civil Pro- 
cedure. Plaintiffs represent not only 


1Moore, Federal Practice (2d Ed.) Vol. 2, 
p. 1607. 

2 New Dyckman Theatre Corp, v. Radio-Keith- 
Orpheum Corp., et al., [1954 TRADE CASES 
(167-853, 1608 Re Ds 20S. (SaeDaINGE Yael Ona). 

3 Bader v. Zurich General Accident & Liability 
Ins. Co. [1952 TRADE CASES { 67,277], 12 
BORD 437, sO Cua Ne Yap 1952) 5 

4See Report of the Judicial Conference of the 
United States on ‘‘Procedure in Anti-Trust and 
Other Protracted Cases’, 13 F. R. D. 62; see 
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also ‘‘Report of the Committee on Practice and 
Procedure in the Trial of Anti-Trust Cases’’, 
American Bar Association, Section on Anti- 
Trust Law, May 1, 1954: ‘‘As to pleadings, the 
Committee notes that in their present form, 
these pleadings do not serve to clarify the 
issues, but rather to confuse and prolong the 
trial If the claim is concisely stated, 
issues of relevance and materiality can be far 
more easily determined.’’ (p. 18) 
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themselves. but all persons and firms 
similarly situated; i.e., all independently 
owned and operated retail stores selling 
electrical appliances. The plaintiffs 
can adequately represent all other in- 
dependent retail sellers of electrical ap- 
pliances in securing fair and reasonable 
treatment from the defendants and com- 
pensation for the past damages inflicted 
upon such independent operators by the 
defendants. Said retail sellers are so 
numerous as to make it impracticable to 
bring them all before the court.” 


It is alleged that the plaintiffs operated 
retail stores for the retail sale of cameras, 
sporting goods, phonograph records, radios, 
refrigerators, gas and electric stoves, tele- 
vision receivers and various other electrical 
appliances in or near New York City. 

No facts have been shown to establish 
that plaintiffs do, in fact, represent any 
persons other than themselves or that they 
are authorized or can properly speak on 
behalf of “all independently owned and 
operated retail stores, selling electrical 
appliances.” 


[Common Question of Law or Fact] 


Furthermore, it appears on the face of 
the complaint that there is not a common 
question of law or fact affecting the com- 
mon rights nor is a common relief sought. 
That this is so appears from the fact that 
even among the plaintiffs themselves, they 
do not seek relief against all of the defend- 
ants, but different plaintiffs seek relief 
against different defendants. Whether this 
is because they operate in different locali- 
ties or whether it is because of the fact 
that they sell different types of appliances 
does not appear from the complaint. 

The first cause of action in the com- 
plaint alleges that defendants discriminated 
against plaintiffs in violation of the Robin- 
son-Patman Act. However, this cause of 
action does not show on its face which de- 
fendant discriminated against which plain- 
tiff, and, in fact, indicates that certain of 
the defendants did not discriminate against 
certain of the plaintiffs, for in paragraph 
17 of the complaint, certain plaintiffs spe- 
cifically make the statement that they make 
no claim against certain of the defendants. 
We therefore have a situation where dif- 
ferent plaintiffs make claims against cer- 
tain, but not all, of the defendants, and 
others make claims against these and other 
defendants. 
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The second cause of action repeats the 
allegations of the first cause of action and 
simply alleges that the acts set forth in 
the first cause of action violate the Sher- 
man Act. 


The third cause of action realleges all the 
allegations of the first cause of action and 
alleges that certain of the defendants, but 
not all of the defendants, entered into 
contracts with certain retailers granting 
Davega Stores Corporation and Vim Tele- 
vision & Appliance Stores, Inc. rights 
which enabled them to buy certain prod- 
ucts at prices which were not available 
to other non-favored retailers, including 
the plaintiffs, and that a system of exclu- 
Sive territorial distributorships had been 
established and maintained by the defend- 
ants Philco Corporation, Admiral Corpo- 
ration, The Maytag Company and by other 
manufacturers who are not defendants for 
the benefit of certain defendants who were 
their exclusive distributors, which thereby 
gave discriminatory advantages to the favored 
customers and that such acts constituted a 
violation of the Sherman Act. Here again, 
this cause of action is not alleged against 
all of the defendants, nor does it purport 
to have injured all of the plaintiffs. 


[Elements of Class Action Not Alleged] 


In Bam & Blank, Inc. et al. v. Vim Tele- 
vision & Appliance Stores, Inc., Civil Action 
98-219 [1955 Trane CAsEs f 68,089], Judge 
Weinfeld granted a motion to strike out 
a paragraph from the complaint “on the 
ground that it does not appear this is a 
proper class action or that representation 
by the plaintiff will insure adequate repre- 
sentation of the alleged class.” On the face 
of the present complaint, it appears that 
there is no “common question of law or 
fact affecting the several rights” of the 
persons sought to be represented, nor have 
any facts been adduced from which the 
Court could reasonably conclude that the 
plaintiffs in the present action may properly 
represent all the thousands of independently 
owned and operated retail stores selling 
electrical appliances in some vague territory 
which is not defined in the complaint. The 
permissive use of class action permitted by 
Rule 23 of the Rules of Civil Procedure 
was never intended as a device to enable 
client solicitation, nor should it be pér- 
mitted to be used for that purpose. 
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[Separate Motion of Defendant] 


A separate motion has been made by the 
defendant, The Tappan Stove Company, 
for an order either dropping that party as 
a party defendant or, in the alternative, 
dismissing the complaint as against it, or 
for an order severing the claims against 
this defendant. It is urged, in support of 
the motion by this defendant, that Tappan 
manufactures and distributes cooking stoves 
and does not manufacture any of the other 
various categories of goods mentioned in 
the complaint, and that it has never sold 
any of its stoves to the defendants Davega 
Stores Corporation and Vim Television & 
Appliance Stores, Inc. which are alleged 
to have been in competition with some of 
the named plaintiffs. This defendant urges 
that to compel it to spend weeks in a trial 
or in pre-trial discovery proceedings when 
only a tiny fraction of any matters in the 
action will have anything to do with it 
would be a wholly unjustified imposition, 
and that if any of the plaintiffs have any 
claim against Tappan, they should be re- 
quired separately to pursue their alleged 
claim against this defendant. 

Inasmuch as the complaint is to be dis- 
missed with a direction that any amended 
complaint shall separately state and number 
the claims on behalf of the respective plain- 
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tiffs against the respective defendants, it 
becomes unnecessary at this time to pass 
upon this motion by the defendant, The 
Tappan Stove Company. The considera- 
tions urged in the motion can more properly 
be determined when addressed to an 
amended complaint wherein the allegations 
against this defendant will be separately 
stated. 
[Complaint Dismissed] 


The complaint is dismissed with leave to 
the plaintiffs, within 30 days after the date 
of this order, to serve an amended com- 
plaint which will separately state and num- 
ber the claims on behalf of the respective 
plaintiffs against the respective defendants. 
Any amended complaint should show in 
what manner the particular plaintiff was 
injured, or the relation between the acts 
alleged to have been done by the particular 
defendants and the injury claimed by the 
particular plaintiff. If a conspiracy count 
is to be included, the complaint should 
allege specifically the contract, combination 
or conspiracy alleged and set forth the es- 
sential facts and overt acts relied upon to 
establish the claim. So much of the motion 
as seeks to strike from the complaint al- 
legations that the action is a class action 
is granted. 


So ordered. 


[| 68,286] Hopkinson Theatre Inc., et al. v. RKO Radio Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Civ. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories.—In a treble damage action by exhibitors of motion pictures against motion 
picture distributors and other exhibitors, the court ruled, with respect to interrogatories 
propounded by plaintiffs, that the plaintiffs must specify in what respects documents 
previously produced by the defendants did not adequately supply the information sought; 
a denial of a full discovery is not necessarily a bar to a subsequent attempt to procure 
specific information; the defendants need not answer interrogatories concerning a subject 
which was not covered in the pleadings or depositions; an inquiry concerning the institu- 
tion of competitive bidding by the defendant distributors was relevant; certain interroga- 
tories were reasonably calculated to bear upon the issue of a conspiracy; interrogatories 
seeking to determine the relationship between certain defendants and the status of 
another defendant were relevant; interrogatories involving theatres outside the area in 
question were relevant; interrogatories which may be relevant will not be overruled 
merely on the basis of geography; interrogatories seeking gross receipts of theatres which 
were not comparable to the plaintiffs’ theatres need not be answered; and an interrogatory 
seeking the names of the persons who assisted in the preparation of the answers to 
tlre interrogatories was not justified. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
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For the plaintiffs: Sperry, Weinberg & Ruskay, New York, N. Y. 
For the defendants: Donovan, I.eisure, Newton & Irvine, New Neer IN NG 
For a prior opinion of the U. S. District Court, Southern District of New York, see 
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Memorandum 
[Objections to Interrogatories| 


EpetsteIn, District Judge [In full text]: 
In a suit for treble damages under the anti- 
trust laws by the plaintiff exhibitors of 
motion pictures against distributors and 
other exhibitors, the defendants have vari- 
ously objected to an extensive set of inter- 
rogatories propounded by the plaintiffs. At 
the court’s suggestion, certain of the items 
have been resolved by withdrawals or other 
agreement, and others have been amended. 
The decision refers to those interrogatorics, 
as amended, which have not been resolved 
by mutual consent. 


[Rulings] 


Interrogatories 8 through 11 seek to elicit 
information concerning the granting and 
changing of run, clearance and availability 
for four specified theaters, and interroga- 
tory 36, as amended, seeks information 
concerning the allocation of group prices 
or guarantees, in the Brownsville area of 
Brooklyn. Objection is made on the ground 
that discovery has previously been allowed 
and furnished to plaintiffs on these theaters, 
and the interrogatories would require de- 
fendants to summarize or compile informa- 
tion from documents already produced. 
Plaintiffs deny that the information is 
available from the documents produced. 
On 8 through 11, it would indeed seem 
unlikely that these documents would con- 
tain the information sought. But on ques- 
tion 36, there is no basis even for the 
hazarding of a guess by the court to deter- 
mine the conflict of assertion. Accordingly, 
there is no alternative but to require the 
plaintiffs to specify, for interrogatory 36, 
in what respects the documents previously 
produced do not adequately supply the 
information sought. However, if it is true, 
as the plaintiffs maintain, that the informa- 
tion requested is not based upon written 
contracts, but is based merely upon prac- 
tice and course of dealing, the defendants 
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will be required to answer. An answer by 
the defendants that the information has 
a documentary basis will require specifica- 
tion by the plaintiffs. Objections to inter- 
rogatories 8 through 11 will be overruled. 
The further objection to those questions, 
that subdivisions (a) and (b) of each call 
for summaries, conclusions or legal opinions, 
is not well taken. It is clear that neither 
conclusions nor opinions, in so far as they 
may be involved, are sought for advisory 
purposes, but merely for the purpose of 
determining their existence as relevant 
operative facts in the case. Indeed, such 
information as is called for appears in any 
event to be factual. 


Interrogatories 12 and 13 seek informa- 
tion bearing on the moveover arrangement 
on Loew split pictures between Loew’s 
Pitkin, Premier and Palace theaters. Rele- 
vancy seems adequately established on the 
ground that, it is alleged, this arrangement 
resulted in a delay in the exhibition of 
pictures to subsequent runs, including the 
plaintiffs’. But it is argued that discovery 
for the Pitkin and Premier theaters has 
previously been denied. It does appear that 
prior orders under Rule 34 have denied 
plaintiffs’ request for large scale production 
of documents on these theaters, while the 
cut-off cards only of the Palace were al- 
lowed. But I am not persuaded that a 
denial of a full discovery is a necessary 
bar to a subsequent attempt to procure 
specific information, or that the plaintiffs 
are thereby attempting to evade the previ- 
ous orders. For the Palace, it does not 
seem likely that the kind of information 
requested would be available on the cut-off 
cards already produced. Nor is the objec- 
tion to 12(d) and 13(d), that factual con- 
clusions and legal opinions are called for, 
well taken. The objections will be over- 
ruled. 


Interrogatories 14 through 16 seek in- 
formation relating to runs and clearances 
and film rentals; and interrogatories 18 
through 21 ask about elimination and can- 


1 68,286 


71,290 


cellation privileges, rights of refusal and 
rights to deduct certain costs on percentage 
pictures—all for theaters on which plaintiffs 
have previously been allowed discovery by 
way of the production of cut-off cards. 
Again the defendants object that these 
questions require information ascertainable 
from documents already produced. The 
plaintiffs, however, have indicated that there 
are gaps in the information disclosed by 
the documents produced and they want only 
to have the gaps filled in. Toward that end, 
plaintiffs’ counsel has represented that he 
was prepared to submit charts drawn up 
from the cut-off cards produced, so as to 
indicate the gaps where completion is 
necessary. It is possible, of course, that the 
documents previously produced failed to 
provide all the information which it was 
expected they would provide, and if there 
is further relevant material available to 
defendants, the plaintiffs are entitled to dis- 
cover it. But the defendants are entitled 
to a specification of the data claimed to be 
omitted. No charts or schedules were pre- 
sented to the court, and consequently, no 
specific objections have been made and no 
specific ruling can be made. Accordingly, 
the plaintiff will supply charts and sched- 
ules indicating gaps in the previous dis- 
covery and the defendants will be required 
to fill them in, with the opportunity, of 
course, to make exceptions to the accuracy 
of the tabulations. 


Interrogatory 17(b) and part of interroga- 
tory 18 are directed toward information on 
short subjects. The plaintiffs claim to have 
been denied a run of feature motion pic- 
tures to which they claim their theater was 
entitled, and there appears to be no support 
in the pleadings or depositions to a present 
claim of controversy over short subjects. 
Even if a tenuous connection could be 
made on the ground that the complaint 
charges discrimination in the licensing of 
“motion pictures”, the burden imposed upon 
the defendants to compile the voluminous 
details involved would be out of all propor- 
tion to any corresponding advantage to the 
plaintiffs. The objection will be sustained 
to interrogatory 17(b) and to that part of 
interrogatory 18 that pertains to short 
subjects. 


Interrogatory 28, as amended, is an in- 
quiry about the institution of competitive 
bidding by the distributors in the area of 
the plaintiffs’ theater. The facts may well 
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be quite relevant on the issue of the relaxa- 
tion in the system of runs and clearances, 
even though there is no issue of competitive 
bidding by plaintiff. The objection will be 
overruled. 

Interrogatories 37 through 40 go to the 
general issue of conspiracy and are not 
geographically limited. They ask informa- 
tion about the number of theaters in the 
United States in which defendants had a 
financial interest and the licensing of pic- 
tures to theaters operated or previously 
operated by certain of them, including 
aggregate film rentals, the existence of 
master agreements, franchises and joint 
financial or operating interests. As this 
court has previously stated, it will not 
tolerate a nation-wide roving inquisition 
into the historical misdeeds of the moving 
picture industry. But the interrogatories 
here framed do not fall into that category, 
and they do not appear to be designed to 
raise unreasonable, far-fetched and extrane- 
ous issues of fact having no real significance 
in this case. They are, I believe, reasonably 
calculated to bear upon the issue of con- 
spiracy, which is necessarily a broad thorough- 
fare in cases of this kind, without abusing 
the opportunity in an unlimited exploration 
of side-streets. The objections will be 
overruled. 

Interrogatories 41, 45 and 46 are clearly 
relevant in seeking to determine the rela- 
tionship between certain of the defendants, 
and interrogatories 43 and 44 are relevant 
to reveal the status of one of the defend- 
ants, despite the fact that the questions 
transcend to some degree the limited geo- 
graphical area of the plaintiffs’ theater and 
requires reference to non-parties. The ob- 
jections will be overruled. 


Interrogatory 49 asks certain defendants 
the parties and dates of agreement pertain- 
ing to the operating of certain theaters, 
and interrogatories 50 and 51 ask whether 
defendants executed certain described docu- 
ments. These agreements certainly involve 
theaters outside the area strictly under con- 
sideration, but the geography here is inci- 
dental; the existence and provisions of the 
agreements are of significance, on the issue 
of mutual and interlocking interest of some 
of the defendants. The objections will be 
overruled. 


Interrogatory 52 is properly addressed 
to the issue of the connection between a 
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defendant exhibitor and a_ representative 
of one of the defendant distributors, bearing 
upon the question of that representative’s 
dealing with the exhibitor’s competitors, 
and the question is not improper merely 
because the connection may be spelled out 
by reference to a theater out of the vicinity 
of the plaintiffs’ theater. However, the de- 
fendant corporation need not answer con- 
cerning the stock ownership of its officers 
in some other corporation. 


Interrogatory 53 asks information on 
factors bearing on the priority of run and 
the granting of clearances, such as size, 
facilities and admission prices. The theaters 
specified include three, the Stadium, the 
Carroll and the Congress, on which no 
discovery has previously been permitted, 
and I see no reason at this time for broad- 
ening the scope of inquiry. On the other 
theaters specified, full discovery has been 
granted for one, and limited discovery for 
the others. In so far as I have been able 
to determine, there have been no previous 
interrogatories on this subject matter. Inas- 
much as the affairs of these theaters have 
been held to have some possible relevance 
in this case, and inasmuch as the issue 
toward which the questions are directed— 
the unjustifiedly favored playing positions 
of these theaters—appears to be a proper 
one, I am unwilling to exclude them on 
the basis of an arbitrarily drawn geo- 
graphical line. The objections will be over- 
ruled. 
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Interrogatory 54 seeks the gross receipts 
of three theaters as a basis of comparison 
in connection with plaintiffs’ proof of dam- 
ages. It has been represented that these 
theaters are three to four times the size of 
plaintiffs’ theater and are not in any respect 
comparable to it. Accepting that representa- 
tion, I feel that the answers sought could 
be of only infinitesimal value in proof of 
damages. Normally, such information would 
be required, but in view of the excessive 
burden to the defendant required to com- 
pile it, for a period of twelve years, some 
corresponding benefit to the plaintiff amount- 
ing to more than a shadow of a possibility 
ought to be demonstrated. The objection 
will be sustained. 


The plaintiffs have attempted to offer no 
explanation for interrogatory 55, which asks 
the approximate number of theaters oper- 
ated “from time to time” in the “metro- 
politan area” by one of the defendant 
exhibitors. The objection therefore wili be 
sustained. 


Interrogatory 59, asking the names of 
persons who assisted in the preparation of 
answers to the interrogatories, is supported 
by the argument that plaintiffs’ have an- 
swered such a question. Nevertheless, I 
see no justification for the question, and 
objections will be sustained. 


Settle an order on notice. 


[] 68,287] Arnold Schwinn & Co. v. Wein. 


In the New York Supreme Court, New York County, Special Term, Part TV. 135 
N. Y. L. J., No. 40, page 7. Dated February 29, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Contempt— 
Costs.—A defendant was fined two hundred and fifty dollars for each violation of a tempo- 
rary injunction which prohibited the defendant from offering to sell or selling a fair 
trader’s products at prices less than those established under fair trade contracts. The 
defendant’s plea of poverty and misery was rejected where the defendant had previously 
stated, as a witness, that his business was successful. The defendant also was fined two 
hundred and fifty dollars to indemnify the fair trader for its expenses of the contempt 
proceeding. However, the fair trader’s application for the imposition of costs as between 
solicitor and client for the vexations and harassing tactics of the defendant in defending 
this litigation was denied by the court on the ground that it has no specific authority to 


grant solicitor and client costs. 
See Fair Trade, Vol. 1, J 3380.34. 
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[Contempt Proceeding] 


SAYPOL, Justice [Jn full text]: The court 
rendered a further oral decision in the 
aforementioned action on February 27, 1956, 
as follows: Decision has been rendered 
against the defendant and judgment awarded 
to the plaintiff permanently enjoining the 
defendant from further violations of the 
Fair Trade Laws as to the plaintiff’s prod- 
ucts (135-37 N. Y. L. J., February 24, 1956, 
Day colns): 

The plaintiff has established that the de- 
fendant made offers to sell plaintiff's prod- 
ucts in violation of the Fair Trade Laws 
(section 369-a et cet., General Business 
Law) in disregard of the temporary injunc- 
tion of Walter, J. dated February 10, 1955, 
due service of a copy of the latter order 
being acknowledged. 


I find that on February 26, 1955, and 
April 23, 1955, consummated offers of such 
proscribed sales were made for which the 
defendant is accountable, and I reject the 
transaction of March 10, 1955, since that 
offer was not consummated. On the other 
hand, I accept the uncontradicted testimony 
of Edward Printz as corroborative evidence 
confirmatory of the defendant’s deliberate 
and undeviating willingness to violate the 
law, and most gravely to flout the mandate 
of the court. 


The incidents of February 26, 1955, and 
April 23, 1955, are found to have been will- 
fully and deliberately violative of the 
temporary restraining order of this court, 
calculated to impair, impede, defeat and 
prejudice the rights of the plaintiff and the 
court’s mandate, for which the defendant 
is, in each instance, adjudged guilty of a 
contempt of court (section 753A, sub. 1, 
2, 3, Judiciary Law). 


The plaintiff has shown no pecuniary loss 
arising from the offenses, but has pressed 
for its expenses of $750 incidental to that 
branch of these proceedings which aggre- 
gate counsel fees and out-of-pocket dis- 
bursements as reflected by affidavit (section 
773, Judiciary Law; Bata v. Bata, 286 App. 
Div., 1076). 

The defendant has waived the hearing to 
which he would be entitled on the question 
of expenses of the contempt proceeding. His 
position, now, in contrast to his former 
flagrancy, is abject resignation, a plea in 
poverty and misery. Even that I find hard 
to accept, for, as a witness before me, he 
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told me firmly how successful is his present 
business. 

The defendant is fined the sum of $250 
for each of the violations and $250 addi- 
tionally to indemnify the plaintiff for its 
expenses of this contempt proceeding. 


Let a final order be submitted accord- 
ingly together with the warrant for the 
defendant’s commitment to the New York 
City Prison, directed to the Commissioner 
of Correction of the City of New York, in 
the event of the defendant’s failure to pay 
the fine. Execution of the warrant will be 
stayed until April 24, 1956. 


The plaintiff has pressed, too, for impo- 
sition of costs as between solicitor and 
client for the vexations and harassing tac- 
tics of the defendant in defending this 
litigation. Proof has been tendered by the 
plaintiff of the aggregate of such ex- 
penses, and that has been refused in the 
light of my conclusion that such costs are 
not allowed in the courts of this state. 


The imposition of such additional costs 
is recognized in England (see definition 
“Costs,” Black’s Law Dictionary) and in 
the courts of the United States (Sprague v. 
Ticonic Bank, 307 U. S. 161; Guardian Trust 
Co. v. Kansas City Southern R’y Co., 28 F. 
2d 233, rev’d on other grounds 281 U. S. 1), 
in equity cases, including those involving 
appropriation of ideas and infringement of 
trademarks and patents (in which category 
the plaintiff properly puts this case) as an 
inherited power in chancery, but subject to 
legislative modification (Sprague, supra, cit- 
ing Michaelson v. United States, 266 U. S. 
42). It is essentially a matter of awarding 
lawyers’ fees as indemnity in addition to 
the usual costs which, in classical parlance, 
are referred to as costs between party and 
party. 

The plaintiff’s position is that the power 
here is inherited as it is in the federal 
courts, that absent prohibitory legislation 
in New York, this is a case peculiarly for 
such an allowance, because of the defend- 
ant’s outrageous conduct. The plaintiff 
cites section 64 of the Civil Practice Act 
as the ground for his argument of inherited 
power, but it must be noted that the grant 
there is qualified by the closing phrase, 
“Qwith) the exceptions, additions and limi- 
tations created and imposed by the Consti- 
tution and laws of the State.” Such a 
statutory enactment is to be found, for one 
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thing, in the provisions of sections 1513, 
et cet., Civil Practice Act. That grant, how- 
ever, for additional costs in difficult and 
extraordinary cases is rigidly restricted 
(Cavaliotis v. Guyon, et al., 111 N. Y. S. 
2d 838). 


Although the plaintiff says it has found 
no authority for its position in the cases 
in New York, particularly in fair trade 
cases, depending on federal decisions, I find, 
however, an extended discussion on the 
subject of costs, including the type under 
consideration, in Downing v. Marshall (37 
N. Y. 380). There the English history of 
the subject of costs is traced to the thir- 
teenth century. The close parallel in lan- 
guage now found in section 1513 of the 
Civil Practice Act, with the quotations 
from the Field Code (secs. 303, et cet.) in 
effect in this state at the time of the deci- 
sion in 1867 is noteworthy. Beginning at 
page 387 of 67 New York, the opinion is 
precise in its discursive analysis and dispo- 
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argument here, suggesting the chancery’s 
power to impose solicitor and client’s costs, 
except for that type of case in which the 
litigant acts out of his office in a repre- 
sentative capacity, as trustee, for example, 
depending upon a faithful discharge of his 
duty, or where the suit is representative in 
behalf of a class, or where its proceeds go 
into a fund for the benefit of an unparty 
litigant. It is said, absent specific authority, 
there is no power in chancery to make such 
an award. Even in the case of the fidu- 
ciary, the right to an allowance, as it is 
denominated as distinguished from costs, 
is to be found in the statutes (eg sec. 279, 
Surrogate’s Court Act). 

I conclude that, absent express authority, 
there is no power, and I find no authority. 
Accordingly I have no power, so that the 
application for solicitor and client costs is 
denied. 

Let an order be submitted on the con- 
tempt, together with a warrant, as indicated. 


sition of what is essentially the plaintiff’s 


[68,288] David L. Krupsaw, et al. v. Jack Luskin, et al. 
In the Maryland Circuit Court, Baltimore City. Filed February 14, 1956. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Failure to Fair Trade 
Items with Same Trade-Mark—Abandonment of Good Will.—A manufacturer of mat- 
tresses was not entitled to injunctive relief under the Maryland Fair Trade Act because 
it permitted and participated in a course of dealing under which the public could not 
distinguish between different mattresses bearing the same trade-mark, some of which were 
fair traded, but most of which were not, when the non-fair traded mattresses were adver- 
tised and sold at prices below the minimum fixed for the mattresses which were fair 
traded. The good will which the Act is designed to protect is the good will of the con- 
suming public. If the public is permitted to believe, with the acquiescence and participation 
of the fair trader, that the products which it is buying at a discount are products which 
have been nationally advertised at higher prices, the good will for which the Act affords 
protection has been deliberately abandoned. The maintenance of fair trade prices on a 
comparatively small number of the items sold does not protect the good will of the fair 
trader when the public is permitted to believe, erroneously, that it can buy the same kind 
of articles at substantially lower prices. A practice under which the identification between 
fair traded mattresses and non-fair traded mattresses is obliterated, destroys the element 
of good will. Also, the manufacturer was denied relief on the principle that “he who 
seeks equity must do equity.” The clean hands doctrine applies to consumers as well as 
to retailers. The court pointed out, however, that there is no requirement that a manu- 
facturer or distributor must fair trade all his trade-marked products. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—-Enforcement Activity.— 
A manufacturer of mattresses was found to have used due diligence not to permit or tol- 
erate any price cutting in the sale of its fair traded mattresses. Two of the manufacturer's 
salesmen in the area testified that they read every mattress advertisement in the news- 
papers; that they telephone or visit retailers to determine whether a fair traded mattress is 
being advertised at a discount when they did not know of the kind of mattresses being 


Trade Regulation Reports | 68,288 


Number 44—160 
3-19-56 


Court Decisions 
Krupsaw v. Luskin 


71,294 


advertised; that they attempt to buy fair traded mattresses at a discount; and that they visit their 
accounts at least once each three weeks to see the way in which the mattresses are dis- 
played and offered to prospective customers. Although no shopping service was em- 
ployed, there was convincing testimony that the best policing system is the presence of 
competing retailers who promptly complain of any suspected violations. Where a fair 
traded mattress was advertised below the minimum price, the matter was immediately 
taken up with the offending retailer, formal notice to discontinue the advertisement was 


given, and there were no further violations. 
See Fair Trade, Vol. 1, | 3440.22. 


For the complainants: Eugene M. Feinblatt and Robert Hammerman of Gordon, 


Feinblatt & Rothman. 


For the respondents: Louis E. Carliner and Arnold Fleischmann. 


[Fair Trade Injunction Sought] 


OppENHEIMER, Judge [In full text]: The 
complainants seek an injunction under the 
Maryland Fair Trade Act. (Sections 102 
to 110 inclusive of Article 83 of the Anno- 
tated Code of Maryland, 1951 Edition) to 
restrain the respondents from advertising, 
offering to sell and selling “Serta” mat- 
tresses, manufactured and produced by the 
complainants, at a price less than the mini- 
mum retail price established therefor by 
contracts entered into between the com- 
plainants and several retail dealers in the 
State of Maryland. The contracts were 
entered into pursuant to the Fair Trade Act. 
The respondents are not parties to any con- 
tracts with the complainants. They admit 
advertising and selling Serta mattresses at 
prices less than the minimum retail price 
established by the contracts. The question 
before the Court is whether the complain- 
ants are entitled to an injunction upon the 
facts of the case. 

[Parties] 


The complainants are partners trading 
under the name of American Wholesalers in 
Washington, D. C. American Wholesalers 
comprises four divisions of which one, the 
bedding division, manufactures and pro- 
duces mattresses under the registered trade- 
mark “Serta.” Serta Associates, Inc, a 
Delaware corporation, is the owner of the 
“Serta” trade-mark, and American Whole- 
salers is the exclusive licensee of Serta 
Associates, Inc. to make and sell mat- 
tresses, box springs and bedding under 
that trade-mark in Baltimore, the District 
of Columbia, most of the counties of Mary- 
land and certain parts of Delaware and Vir- 
ginia. The respondents, for a number of 
years, have conducted a retail business for 
the sale of various appliances and other 
goods, including various brands of mat- 
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tresses. Since 1950, their business has been 
located at 4900 Park Heights Avenue in 
Baltimore City. 


[Fair Traded Products] 


Serta mattresses are nationally advertised 
at prices ranging from $59.50 to $79.50. In 
the last year, approximately $300,000 was 
spent for national advertising in magazines 
and trade periodicals. Some $80,000 was 
spent in addition for local advertising. The 
complainants make available to all re- 
tailers who buy from them an allowance up 
to five per cent. of total purchases during a 
calendar year for “cooperative” advertising. 
All dealers have the right to receive this 
advertising allowance, although they do not 
all necessarily take advantage of it. 

On or about April 6, 1955, the complain- 
ants entered into several Fair Trade con- 
tracts with retail dealers in the City of Bal- 
timore which established minimum retail 
prices for certain brands of Serta mat- 
tresses. Of over 200 different kinds or 
brands of Serta mattresses, only about four- 
teen were “fair-traded.” With only a few 
minor exceptions, the national publicity 
advertises only Serta mattresses which are 
“fair-traded” and no mattress is “fair- 
traded” unless it is nationally advertised. 
A large part of the volume of the com- 
plainants’ business in the local area is in 
Serta mattresses which have not been 
“fair-traded”. In October, 1955, the total 
of the sales at wholesale of the non “fair- 
traded” Serta mattresses in the local area 
was about $14,000 as against $4,700 for 
Serta mattresses not “fair-traded”. 


[Advertisements] 


A number of Baltimore newspaper adver- 
tisements were offered in evidence by the 
respondents, published during the period 
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from April 6, 1955, through the court pro- 
ceedings, in which various retailers adver- 
tised non “fair-traded” Serta mattresses at 
prices less than the minimum prices fixed 
by the Fair Trade contracts for the mat- 
tresses which are under those contracts and 
less than the prices nationally advertised 
for brands of Serta mattresses the minimum 
price for which has been fixed under the 
Fair Trade contracts. These advertisements 
generally stress a higher “value” or “regu- 
lar retail price,” which is often the na- 
tionally advertised price for ‘fair-traded” 
mattresses. The complainants admit that 
prospective purchasers who read such local 
advertisements cannot distinguish between 
an advertised Serta mattress which is “fair- 
traded” and one which is not. Some of the 
nationally advertised merchandise which is 
“fair-traded” has certain patented features 
which are exclusive to the “fair-traded” 
items, but these features are not distin- 
guishable to the public. The “Serta” trade- 
mark is featured on all items whether 
“fair-traded” or not “fair-traded”. The nature 
of the local advertisements will be dis- 
cussed more in detail hereafter. 


The complainants contend that it is im- 
material that the public may be confused 
by such advertising and sales practices and 
that their right to an injunction is not af- 
fected by the fact that a consumer may 
believe, both from the advertisements and 
from inspection of the actual mattresses, 
that the “fair-traded” mattresses and the 
non “fair-traded” mattresses are alike, ex- 
cept for price. 


[Enforcement Program] 


The complainants offered much testimony 
to show their diligence in maintaining the 
minimum prices fixed by contract for the 
mattresses which have been “fair-traded”. 
Mr. Seymour D. Wolf, the manager of the 
Serta division of American Wholesalers and 
Mr. Elwood Berkeley, the sales manager, 
devote considerable time to assure them- 
selves that no violation of the prices occur 
in the Baltimore area. There are two local 
salesmen for Serta mattresses, both of 
whom testified that they carefully read 
every mattress advertisement every day in 
every newspaper. In many instances they 
knew precisely what sort of mattresses were 
advertised because they participated in the 
preparation of the advertisements or sold 
the mattresses to the retailers for the “pro- 
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motion” purposes which the advertisements 
carry out. Where they do not know the 
kind of mattresses being advertised, they 
see or telephone the retailer involved and 
determine that if any Serta mattress is 
being advertised at a discount it is not a 
mattress which is “fair-traded”. The sales- 
men also telephone the retailers to whom 
they sell, disguising their voices and pre- 
tending to be customers. They ask for 
“fair-traded” items and endeavor to get 
them at a price less than the minimum. 
They visit their accounts at least once each 
three weeks to see the way in which Serta 
merchandise is displayed and offered to 
prospective customers. Where they are 
not known, on occasion, they try to buy a 
“fair-traded” mattress at less than the min- 
imum price. No violation has been discoy- 
ered through any of these means. While 
no shopping service is employed, there 
was convincing testimony that the best 
policing system is the presence of com- 
peting retailers who promptly complain of 
any suspected violations. Only one retailer, 
other than the respondents, advertised a 
“fair-traded” mattress below the minimum 
price; the matter was immediately taken 
up with the retailer, formal notice was 
given to discontinue the advertisement, and 
there were no further violations. I find, as 
a fact, that the complainants have used due 
diligence not to permit or tolerate any price 
cutting in so far as the “fair-traded” mat- 
tresses are concerned. 


[Violations] 


The respondents admit that they were 
advised by the complainants of the Fair 
Trade contract in force in the area, that 
they had in their possession copies of the 
current supplements and price lists show- 
ing the established minimum prices, and 
that they advertised and sold “fair-traded” 
mattresses below these prices. I find, as a 
fact, that the respondents’ advertisements 
and sales have interfered with sales by the 
complainants of their ‘“fair-traded’”’ mat- 
tresses to other retailers, to the complain- 
ants’ damage. 


[Bars to Relief] 


The complainants contend that to pre- 
vail, they must only prove the existence of 
three essential elements; (1) that they have 
executed a valid and subsisting Fair Trade 
contract with a retailer in the State of 
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Maryland in which the minimum retail 
prices for the commodities intended to be 
covered by the contract are set forth or 
stipulated, (2) that the respondents will- 
fully advertised, offered for sale, or sold 
commodities covered by the Fair Trade 
contract at prices less than those stipu- 
lated therefor in the contract and (3) that 
the respondents, at the time of such adver- 
tisements, offers for sale, or sales, knew 
of the existence of the Fair Trade contract 
and the prices stipulated therein. The find- 
ings of fact I have made on each of these 
matters brings the complainants within the 
letter of the Fair Trade statute. However, 
a manufacturer is not entitled to an injunction 
under the Act merely because he comes within 
the letter of its provisions. Hutzler Bros. v. 
Remington Putnam, [1946-1947 TraDE CASES 
957,452], 186 Md. 210, 215. 


In the Remington case, the Court con- 
sidered whether the producer had caused 
any unjust discrimination among retailers. 
It said that the failure of a producer to 
take effective measures to prevent price 
cutting after notice is to be regarded as a 
waiver or abandonment of the rights con- 
ferred under the Act. 


“The very description of the statute 
as a ‘Fair Trade. Act’ carries with it the 
fundamental equitable concept that ‘he 
who seeks equity must do equity.’ When 
any producer or retailer seeks the bene- 
fit of the Act, he should be given relief 
in equity only in case he has acted fairly 
toward all others affected by the con- 
tract * * * a court of. equity will deny 
the producer injunctive relief against 
the violation of his resale price restric- 
tions if it is shown that he waived his 
right to insist upon the maintenance of 
the resale price by permitting or tolerat- 
ing the practice of price cutting by one 
oy aan of the retailers.” 186 Md. 215, 


Permitted price cutting of a “fair-traded” 
article, however, is only one example of a 
course of dealing which, under fundamen- 
tal equitable principles, may deny the pro- 
ducer the benefit of the Act. Even though 
the complainants have complied with the 
terms of the Act, the other facts in the case 
must be considered in the determination of 
whether or not an injunction should be 
granted. 


[ Advertising] 


In the numerous advertisements, to which 
reference has been made, non “fair-traded” 
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Serta mattresses were offered for sale at 
prices substantially less than the prices na- 
tionally advertised. In almost every ad- 
vertisement, there was a reference to a 
much higher “regular value,” “retail price,” 
or “price tag” often referred to as $59.50, 
$69.50, or $79.50; the national advertise- 
ments of “Serta” mattresses state the prices 
are from $59.50 to $79.50. Some of the ad- 
vertisements reproduced the Serta trade- 
mark, which is nationally advertised. Some 
offered “nationally advertised” brands of 
Serta mattresses at “unheard of reductions.” 
Some included a brand name, which was not 
the same as any brand name advertised na- 
tionally. Some referred to particular fea- 
tures which were not the patented features 
of the nationally advertised items. Such 
variations as occur in the advertisements 
as to the name of the particular type of 
mattress or its features as compared with 
the features of those mattresses nationally 
advertised, as to which testimony was 
given, are only minor in nature. In general, 
the emphasis of the local advertisements 
is on the trade name “Serta” and on the 
fact that the price is substantially lower 
than the “regular value” or “retail price”. 
None of the advertisements contained any 
reference to the fact that the Serta mat- 
tresses offered were not “fair-traded”, with 
the possible exception that one retailer in 
two large advertisements of a number of 
articles, including furniture, carried a legend, 
in small type, at the bottom of the page, 
reading, “Everything at a discount except 
fair traded items.” 


[Fair Trade and Non-Fair Trade 
Products Indistinguishable] 


Mr. Seymour D. Wolf, the manager of 
the Serta division of American Whole- 
salers, admitted on the stand that the 
public does not know, when it reads an 
advertisemeint, whether the mattress ad- 
vertised is “fair-traded” or not. Messrs. 
Edward Berman and Simon Kessler, em- 
ployed as salesmen in the local district, 
testified to the same effect. Mr. Wolf also 
testified that there was no way in which 
the average customer can distinguish be- 
tween a Serta mattress which is “fair- 
traded” and one which is not, by actual 
inspection. Mr. Wolf determines the price 
labels to be placed on the non “fair-traded” 
mattresses, “on the value and merit of the 
mattress and what I think will be done by 
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the store in selling that mattress, how it 
will be represented to the public. If the 
store expected to use it as a ruse, we cer- 
tainly do not go along with it.” 


[Participation in Advertising] 


The type of advertising to which refer- 
ence has been made was not only permitted 
by the complainants without objection, but 
was participated in by them, at least to the 
extent of bearing a part of the cost of 
many, and evidently most, of the advertise- 
ments. The salesmen sold the retailers 
mattresses which they knew were to be 
advertised in the manner described “for 
promotional purposes.” Mr. Wolf testified 
that furniture dealers generally, “think it 
is a very fine way to arouse business.” 
The same promotion methods, in respect 
of advertising non “fair-traded” mattresses 
at so-called discount prices, he testified, 
are general throughout the bedding in- 
dustry, although he regards the practice as 
“unfortunate.” 


All the retailers who advertised non 
“fair-traded” mattresses also purchased 
“fair-traded” mattresses from the complain- 
ants. The complainants discontinued sell- 
ing mattresses to the respondents prior to 
entering into any Fair Trade contract, al- 
though other divisions of American Whole- 
salers sold the respondents other types of 
products. The complainants do not know 
how the respondents obtained the mat- 
tresses they advertised. 

If a customer specifically seeks to buy 
a “fair-traded” mattress at a discount, the 
retailer (other than the respondents) re- 
fuses to sell it below the minimum estab- 
lished price. Indeed, impersonating cus- 
tomers who seek such discounts is one of 
the methods the Serta salesmen use to 
police the maintenance of the mattresses 
which are “fair-traded.” 


[Issue] 


There is no requirement in the Fair 
Trade law that a manufacturer or dis- 
tributor must “fair trade” all his products. 
Fair Trade statutes, such as the Act passed 
by the Maryland Legislature, are permis- 
sive and not mandatory in nature; manu- 
facturers often “fair trade’ some of the 
articles which they produce without mak- 
ing contracts under the statute for articles 
which are different in kind. See note on 
“The Operation of Fair-Trade Programs”, 
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69 Harv. L. Rev. 316, 344-346 (1955). The 
issue here presented is not whether a 
producer or distributor who seeks the ad- 
vantages of the Fair Trade Act must put 
all his products under minimum price con- 
tracts in order to be entitled to the pro- 
tection which the Act affords, but whether 
the producer is entitled to injunctive relief 
under the Act when he has permitted and 
participated in a course of dealing under 
which the public cannot distinguish between 
different items of the same kind of article, 
some of which are “fair-traded”’, but most 
of which are not, when the non “fair- 
traded” items are advertised and sold at 
prices below the minimum fixed for those 
which are under contract. 


[Good Will] 


The Maryland Fair Trade Act, “inter- 
feres with normal trade * * * solely for 
the purpose of protecting the good will of 
the producer or distributor.” Schill v. Rem- 
ington Putnam Book Co., [1940-1943 TRADE 
Cases J 56,095, 56,117], 179 Md. 83, 90; Ven- 
able v. J. Engel & Co., Inc. [1948-1949 TrapvE 
Cases § 62,523], 193 Md. 544, 550. The Act, 


‘Ss designed to protect commodities sub- 
ject to trade which, independent of their 
physical value, embody a_ trade-mark, 
brand or copyright, which is recognized 
by governmental agencies as a valuable 
property right. * * * ‘The primary aim 
of the law is to protect the property— 
namely, the good will—of the producer, 
which he still owns. The price restriction 
is adopted as an appropriate means to 
that perfectly legitimate end, and not as 
an end in itself.’ ” 


Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U. S. 183, 57 S. Ct. 144, 
81 L. Ed. 109, quoted, in Schill v. Remington 
Putnam, 179 Md. 89. 


The good will which the Fair Trade Act 
is designed to protect is the good will of 
the consuming public. Inherent in the Act 
is the economic concept that the public 
realizes the maintenance of the quality of 
identified nationally advertised articles may 
require the fixing of minimum prices which 
the Act permits. The protection which the 
Act affords extends not only to the pro- 
ducer or distributor and the retailers with 
whom they deal, but also to the public in 
whose ultimate interest the legislation has 
been passed. Modern selling methods seek 
to persuade consumers to associate the 
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trade-marks or trade names of nationally 
advertised products with the maintenance 
of quality and to accept fixed prices as an 
assurance that the quality is being main- 
tained. The relationship between the pro- 
ducer and distributor is, of course, import- 
ant, but it is predicated upon the willingness 
of the public to buy the products involved. 
If the public is permitted to believe, with 
the acquiescence and participation of the 
producer, that the products which it is 
buying at a discount are products which 
have been nationally advertised at higher 
prices, the good will for which the Act 
affords protection has been deliberately 
abandoned. The maintenance of the mini- 
mum prices fixed by contract on a compara- 
tively small number of the items sold does 
not protect the good will of the producer 
when the public is permitted to believe, 
albeit erroneously, that it can buy the same 
kind of articles at substantially lower prices. 

It is not for the courts to approve or dis- 
approve the purposes of “economic legisla- 
tion”. Dundalk Liquor Co. v. Tawes, 201 
Md. 58, 73. The Court of Appeals has 
pointed out, however, that the “Fair Trade 
Act is in derogation of the general rule of 
the common law that any person has the 
right to sell his property at any price that 
he and the purchaser may agree upon, and 
the courts should accordingly construe the 
Act strictly. * * *’ Venable-v. J. Engel 
& Co., Inc. [1948-1949 Trade CAsEs { 62,523], 
193 Md. 544, 549. I do not construe the 
Act as compelling a Court of Equity to 
grant injunctive relief in a situation such 
as is presented in this case. 


[Cases Distinguished | 


The cases cited by the complainants which 
hold that injunctive relief is not to be denied 
merely because a producer has not “fair- 
traded” all his products, deal with products 
essentially different in nature which the 
public can easily distinguish. Small elec- 
trical appliances may be “fair-traded”, al- 
though large ones are not. General Electric 
Co. v. Klein-on-the-Square, Inc. [1953 Travr 
Cases § 67,443], 121 N. Y. S. 2nd 37, 48 
(Sup. Ct. 1953). Electric refrigerators and 
electric toasters are not fungible. Long- 
playing phonograph records may be “fair- 
traded” although seventy-eight r. p. m. records 
are not. Columbia Records, Inc. v. Goody 
[1950-1951 Trape Cases { 62,866], 278 App. 
Div. 401, 105 N. Y. S. 2d 659 (1st Dept. 
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1951). The record buying public knows the 
difference between long-playing vinolyte and 
standard shellac records. The good will 
of an identified trade-marked product is 
not abandoned because the producer per- 
mits the same product, without the trade 
name, to be sold at a price below that fixed 
for the identified article. The good will of 
“Pinesbridge Farm” smoke turkey pate re- 
mains even though R. H. Macy & Co. is 
permitted to sell the same product at lower 
prices under its own trade name of “Lily 
White.” 


“If the defendant desires that his cus- 
tomers should have plaintiff's product at 
a lower price it is perfectly free to dis- 
pense them at that price provided the 
good will of the plaintiff is not used in 
connection with such sales. Apparently, 
the act does not prevent the producer of 
the commodity from selling the product 
without the trade-mark at any price he 
pleases. It interferes only when he sells 
with the aid of the good will of the 
vendor and then only to protect the good 
will against injury.” 

Pinesbridge Farm, Inc. v. Bloomingdale Bros., 
Inc., 176 Misc. N. Y. 179, 182. 


In that case, the good will of the nation- 
ally advertised products was protected even 
though the sophisticated buyer could obtain 
the same product under another name for 
less money. In the present case, the prod- 
ucts are, in fact, different, but are believed 
by the public to be the same. 


Nor is this a case where only a few items 
are exempted from fair trade for promo- 
tional purposes. See 69 Harv. L. Rev. 346. 
A major portion of the mattresses sold in 
the local area, both in volume and in num- 
ber of items, are not “fair-traded.” The 
complainants sell the non “fair-traded” mat- 
tresses to the retailer knowing they will be 
used for “promotional purposes” and know- 
ingly the way in which they will be ad- 
vertised. In general those advertisements, 
as has been stated, stress the higher “regu- 
lar value,” “retail price,” or “price tag” 
which are, in general, the prices nationally 
advertised for the mattresses which are 
“fair-traded.” The public believes it is 
getting a bargain. There is nothing in the 
record to indicate that the non “fair-traded”’ 
mattresses are not worth the price at which 
they are sold, but a practice under which 
the identification between the “fair-traded” 
mattresses and non “fair-traded” mattresses 
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is obliterated, in my opinion, obliterates the 
element of good will for which the Act af- 
fords protection. 


In Schill v. Remington Putnam Book Co., 
supra, the contracts involved copyrighted 
books and provided that the books con- 
tained in the catalog were to be sold at the 
“fair-trade” prices, with a few exceptions 
including books sold for circulating or 
public service purposes. The Court held 
that the Fair Trade Act does not preclude 
reasonable exemptions from the contract 
contemplated by its provisions and that the 
exemptions contained in the contract there 
before the Court were reasonable. That 
certain reasonable categories of buyers are 
permitted, by a Fair Trade contract, to pur- 
chase for less than the minimum price fixed 
for the public at large does not affect the 
general good will which the Act protects. 


Nor does the Act require that the con- 
tract fix all prices of the articles involved; 
it deals only with minimum established 
prices. Venable v. J. Engel & Co., supra. 
But the right of retailers to offer ‘fair- 
traded” articles for sale at any price they 
choose, provided the price is not below the 
established minimum, does not, in my opin- 
ion, sanction a practice under which the 
public is permitted, if not encouraged, to 
believe that it is buying “fair-traded” arti- 
cles at prices far below the minimum. The 
granting of an injunction, upon the facts 
of this case, would not be consonant with 
the purposes of the Fair Trade Act. 


[Equitable Principle] 


Moreover, the complainants, in my opin- 
ion, are not entitled to the equitable remedy 
they pray because of a fundamental prin- 
ciple of equity which long predates the 
legislation here involved. It is a prerequisite 
to injunctive relief that, “he who seeks 
equity must do equity” and that the com- 
plainants have “acted fairly toward all 
others affected by the contract.” The buy- 
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ing public is directly affected by Fair Trade 
contracts; the “clean hands’ doctrine ap- 
plies to consumers as well as to retailers. 
Even though a perspective purchaser may 
know nothing of the Fair Trade contract, 
he is led to believe, directly or by implica- 
tion, by many of the advertisements which 
the complainants permit and for which the 
complainants give the retailers an allow- 
ance, that he is buying nationally adver- 
tised mattresses at prices substantially be- 
low the usual prices. In fact, he is doing 
nothing of the kind, but is buying mat- 
tresses under the same trade name, different 
in kind and sold to the retailer by the com- 
plainants for the “promotional” purposes 
which the advertisements exemplify. In 
the Baltimore area, mattresses so advertised 
and sold constitute a large, if not the major, 
part of the complainant’s business. This 
type of business is intimately related to the 
“fair-trading” of the comparatively few types 
of mattresses placed under the contracts. 
In addition to the finding that, upon the 
facts, the granting of an injunction would 
not be in accord with the purposes of the 
Act, in my opinion, the equitable concepts 
to which the Remington case refers bar the 
complainants from relief in this Court. 


The complainants contend that the prac- 
tice here involved is a general one in the 
mattress industry. But their case is not 
bettered by the fact that the legal principles 
which bar them from relief may be appli- 
cable to other manufacturers. Industry has 
its proper part in the advocacy of legisla- 
tion, but the granting or withholding of 
judicial relief cannot depend upon an in- 
dustry practice. The Schechter* case re- 
minds us, if reminder were needed, that 
neither the legislative nor the judicial func- 
tion can be delegated to the persons affected 
by it. 

An Order will be signed dismissing the 
Bill. 


[] 68,289] Patrick McHugh v. United States. (U.S. v. Atlantic Fishermen’s Union, 


et al.) 


In the United States Court of Appeals for the First Circuit. 


8, 1956. 


No. 5009. Dated March 


* Schechter v. U. S., 295 U. S. 495, 79 L. Ed. 
1570. 


Trade Regulation Reports 


1 68,289 


71 Fs 00 Court Decisions Number ‘Sieee 
McHugh v. U.S. a 


Appeal from the United States District Court for the District of Massachusetts. 
McCarruy, District Judge. 


Case No. 1113 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Ap- 
pellate Review—Review After Plea of Nolo Contendere.—As a general rule, all facts 
alleged in an indictment are admitted upon a plea of nolo contendere. It is only in an 
exceptional situation that there can be a defense to factual allegations following such a 
plea. Finding no exceptional circumstances in the instant case, the court rejected a 
union official’s contention that a plea of nolo contendere leaves open for review the sufficiency 
of an indictment. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8029.920. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Sen- 
tences—Validity—Consolidated Judgment—A union official’s contention that a single 
consolidated judgment where there are distinct offenses, different in kind, is improper 
and therefore void was rejected. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8029.700. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Sen- 
tences—Validity—Probation Without Suspension of Sentence——Where a union official, 
upon pleading nolo contendere, was sentenced to pay a fine of three hundred dollars and 
placed on probation for two years, the official’s contention that the sentence was invalid 
because there was no order of suspension was rejected. Although a statute provides 
that there must be a suspension of sentence to support an order of probation, the sus- 
pension of sentence need not appear expressly on the face of the judgment. Another 
statute provides that if an offense is punishable by both fine and imprisonment, the 
court may impose a fine and place the defendant on probation as to imprisonment. In 
concluding, the court held that the enforcement of an order of probation is authorized 
even in those instances where the judgment incorporates no express language of suspension. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8029.700. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ments—Plea of Nolo Contendere.—A court noted, in rejecting a union official’s defense 
in an antitrust action, that a plea of nolo contendere by an association which was followed 
by a fine clearly indicated that the court—and the association—was of the opinion that 
the association had violated the Sherman Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.860. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ments—Defendants—Union Indicted in Its Common Law Name.—A union official’s con- 
tention that a union is not indictable in its common law name was rejected. Under the 
provisions of the Sherman Act, a union is indictable in the name of the association. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.350. 


Combinations and Conspiracies—Labor Unions—Conspiracy—Sufficiency of Indict- 
ment.—In a criminal antitrust action where the sufficiency of the indictment was attacked 
by a union official, the court held that a union and its officials cannot escape liability 
under the Sherman Act by asserting that no conspiracy existed because boat owners 
had not entered into a voluntary combination but had, in fact, been bullied by economic 
duress into unwilling compliance with the union’s demands. Such a defense might be 
successfully maintained by the boat owners, but it is not available to the union and its 
officials. In reply to the union official’s contention that the court should take judicial 
notice of the fact that the union is a bona fide labor organization, the court ruled that 
where a union combines with business organizations in restraining competition and 
monopolizing the marketing of goods, it enjoys no freedom from the operation of the 
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antitrust laws. 
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Also, the union official’s contentions that the court cannot interfere with 


his right to act for his economic advance and protection as a member of a legal organiza- 
tion, and that the Fisheries Co-operative Marketing Act affords him an exemption from 


the antitrust laws, were rejected. 


See Combinations and Conspiracies, Vol. 1, | 2101.063, 2259.10. 


For the appellant: 
were on brief. 


For the appellee: 


Henry Wise, with whom Robert L. Wise and Wise and Wise 


William J. Lamont, Attorney, Department of Justice, with 


whom Stanley N. Barnes, Assistant Attorney General, Daniel M. Friedman, Attorney. 
Department of Justice, and Anthony Julian, United States Attorney, were on brief. 


For prior opinions of the U. S. Court of Appeals, First Circuit, see 1952 Trade Cases 


{[ 67,299, 67,255. 


Before Macruper, Chief Judge, and Woopsury and HarticAn, Circuit Judges. 


Opinion of the Court 
[Appeal from Criminal Judgment] 


Hartican, Circuit Judge [Jn full text]: 
This is an appeal by the defendant, Patrick 
McHugh, from a judgment entered in the 
United States District Court for the Dis- 
trict of Massachusetts following his plea of 
nolo contendere to a two-count indictment 
charging that the defendant, among others, 
had combined and conspired to restrain 
trade and commerce in fish landed at the 
port of New Bedford and had monopolized 
that trade and commerce, in violation of 
Secs. 1 and 2 of the Sherman Anti-Trust 
Nei (AS Stirs, ZO, iS We Se (es Salas zee 


[Fine and Probation] 


On May 9, 1955, the defendant was sen- 
tenced to 


‘ck > %* pay a fine of three hundred (300) 
dollars said fine to be paid within three 
months, and is placed upon probation 
for two (2) years, a condition of said pro- 
bation being that said defendant shall not 
become active, either directly or indi- 
rectly, in the operation, management, or 
control of the Atlantic Fishermen’s Un- 
ion, Seafarers’ International Union of 
North America, A. F. of L., and Atlantic 
Fishermen’s Union, Seafarers’ Interna- 
tional Union of North America, A. F. 
of L., New Bedford.” 


[Defendants and Indictment] 

The defendants named in the indictment 
were the Atlantic Fishermen’s Union and 
its New Bedford, Massachusetts branch, 
unincorporated associations, five union of- 
ficials, including the appellant, and the 
Seafood Producers Association of New Bed- 
ford, Mass. Inc. 


Trade Regulation Reports 


The indictment alleged in substance: New 
Bedford is one of the largest fishing ports 
in the United States, and more than $16,000,000 
worth of fish is brought into that port each 
year, including approximately 80% of all 
sea scallops landed in the United States. 
Many of the fishing boats are owned by 
members of the defendant Seafood Pro- 
ducers Association of New Bedford, Mass. 
Inc. and are operated by the fishermen per- 
suant to a contract between the Union and 
that Association. Boats manned by the 
Union members account for and catch in 
excess of 90% of all fish landed in New 
Bedford. 


Under the terms of that contract the boat 
owner furnishes and maintains only the 
boat and gear; the captain and crew pay 
all the expenses of a fishing trip, including 
fuel, food and ice. The fishermen control 
the catching and sale of fish. The boat 
owner has no control over the areas in 
which fishing will be done, the length of the 
voyage, or the amount of fish that will be 
caught on a particular trip. The contract 
further provides that the crew members, the 
boat captain, and the boat owner “each re- 
ceive a stipulated share of the proceeds re- 
ceived upon sale of the catch” and “Each 
fisherman who is a member of the crew 
risks making a profit or loss, according to 
the success or failure of each fishing trip.” 
When the vessel returns, each boatload of 
fish is sold separately by the boat captain 
at a fish auction controlled by the Union 
although the Union members “do not act 
collectively” though the Union in producing 
and marketing their catch. A “substantial 
quantity” of the fish which the dealers in 
New Bedford purchase is ‘immediately re- 
sold by them and shipped in interstate com- 
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merce to wholesalers and retailers in states 
other than Massachusetts. 


Since 1943 the defendants have been en- 
gaged in a combination and conspiracy to 
restrain unreasonably the production and 
sale of fish in New Bedford. The combi- 
nation and conspiracy have consisted of a 
continuing agreement among the defendants 
to limit the amount and type of fish caught; 
to fix and maintain prices, terms, and con- 
ditions of sales of fish to dealers in New 
Bedford; to compel and coerce dealers to 
purchase fish under terms and conditions 
which the defendants dictated; to require 
that all sales of fish in New Bedford be 
made through the fish auction controlled 
by the Union; and to boycott dealers who 
purchase fish from fishermen outside the 
auction. The defendants, in order to effec- 
tuate the conspiracy and combination, have 
done those things which they combined, 
conspired and agreed to do. 


The combination and conspiracy effec- 
tively limited the quantity and species of 
fish landed in New Bedford, excluded non- 
union fishermen from the New Bedford 
market, prevented small dealers from pur- 
chasing fish in that port except on the 
terms and conditions prescribed by the de- 
fendants. Had it not been for defendants’ 
illegal restraints, a “much greater” volume 
of scallops and other fish would have been 
brought into and sold in the part of New 
Bedford. 


The indictment further alleges that since 
1943 the defendants have monopolized trade 
and commerce in the production and sale of 
fish in New Bedford and have entered into 
and performed the foregoing restrictive 
agreements. 


[Sufficiency of Indictment] 


The appellant asserts that a plea of nolo 
contendere leaves open for review the suffi- 
ciency of the indictment and cites in sup- 
port thereof Brotherhood of Carpenters v. 
U. S., 330 U. S. 395 (1947). However, it 
is only in an exceptional situation that there 
can be a defense to factual allegations of 
the indictment following a plea of nolo con- 
tendere. Brotherhood of Carpenters v. U. S., 
supra. We find no such exceptional situ- 
ation here. As a general proposition all 
facts alleged in the indictment are admitted 
upon such a plea. 
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In attacking the sufficiency of the indict- 
ment, the appellant contends that the Union 
is not indictable in its common name, and 
that it therefore follows that no conspiracy 
was properly alleged since only one defend- 
ant, the Seafood Producers Association, 
was properly before the court. 

It is clear that under the rule of Brown v. 
United States, 276 U. S. 134 (1928) the Un- 
ion is indictable in the name of the Associ- 
ation under the provisions of the Sherman Act. 


Appellant next contends that the trial 
court adopted the view that the Seafood 
Producers Association was not a voluntary 
partner in the conspiracy, but rather an 
unwilling victim of the Union. 


We do not think the Union and its offi- 
cers can escape liability under the Act by 
making the bold-faced assertion that no 
conspiracy existed owing to the fact that 
the boat owners had not entered into volun- 
tary combination but had in fact been bullied 
by economic duress into unwilling compli- 
ance with the Union’s demands. Perhaps 
this defense might be successfully main- 
tained by the boat owners, but we do not 
believe it is available to the Union and its 
officials. Moreover, the plea of nolo con- 
tendere by the Seafood Producers Associ- 
ation which was followed by the imposition 
of a fine of $2,000 clearly indicates that the 
court—and indeed that Association itself— 
was of the opinion that it had violated the Act. 

Appellant also argues that for various 
reasons this court should take judicial no- 
tice of the fact that the defendant Union 
is a bona fide labor organization and not 
merely an association of independent fisher- 
men. We find it unnecessary to consider 
this argument in any detail. Where a 
Union combines with business organizations 
in restraining competition and monopolizing 
the marketing of goods, it enjoys no free- 
dom from the operation of the anti-trust 
laws. Allen Bradley Co. v. Union [1944- 
1945 Trapve Cases { 57,386], 325 U. S. 797 
(1945). 

Nor need we consider whether the Fish- 
eries Co-operative Marketing Act is appli- 
cable to this case for the reason that it 
could not, in any event, afford appellant 
exemption from the provisions of the anti- 
trust laws. Hinton et al. v. Columbia River 
Packers Ass'n, Inc. [1940-1943 Trapr Cases 
{ 56,237], 131 F. 2d 88 (9 Cir. 1942). 
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[Validity of Sentence] 


With respect to the validity of the sen- 
tence, it is appellant’s contention, among 
others, that “* * * a single consolidated 
judgment where there are distinct offenses, 
different in kind, is improper,” and hence 
void. This contention is without merit. 
Ross v. Hudspeth, 108 F. 2d 628 (10 Cir. 
1939). 


There would seem to be somewhat more 
substance to appellant’s contention that 
“The probation statute (U. S. C. Title 18, 
Sec. 3651) permits probation only on sus- 
pension of either imposition or execution 
of a sentence. * * * Here there was no 
order of suspension of any kind.” 


Pertinent provisions of § 3651 of the Pro- 
bation Act are as follows: 


“Upon entering a judgment of convic- 
tion of any offense not punishable by 
death or life imprisonment, any court hav- 
ing jurisdiction to try offenses against the 
United States, except in the District of 
Columbia, when satisfied that the ends 
of justice and the best interest of the 
public as well as the defendant will be 
served thereby, may suspend the imposi- 
tion or execution of sentence and place 
the defendant on probation for such period 
and upon such terms and conditions as 
the court deems best. 

“Probation may be granted whether the 
offense is punishable by fine or imprison- 
ment or both. If an offense is punishable 
by both fine and imprisonment, the court 
may impose a fine and place the defendant 
on probation as to imprisonment. Pro- 
bation may be limited to one or more 
counts or indictments, but, in the absence 
of express limitation, shall extend to the 
entire sentence and judgment.” 


We agree that the statute provides that 
there must be a suspension of sentence to 
support an order of probation. We do not 
believe, however, that it necessarily follows 
that there can be a suspension in fact only 
where the court makes an express statement 
to that effect. We think that precise lan- 
guage in the judgment, though much to be 
desired, is not absolutely essential, and that 
under certain conditions an intent to sus- 
pend sentence may be inferred from the 
general import of the judgment. 
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§ 3651 provides, in part: 


“If an offense is punishable by both fine 
and imprisonment, the court may impose 
a fine and place the defendant on proba- 
tion as to imprisonment.” 


It will be observed that this language does 
not by its terms require that there be any 
express suspension of imprisonment, thus 
lending some support to the view that there 
may be an implied suspension, at least with 
respect to imprisonment where the offense 
is also punishable by fine. 


A further indication that suspension of 
sentence need not appear expressly on the 
face of the judgment may be found in the 
following provision of the statute: 


“Probation may be limited to one or more 
counts or indictments but, in the absence 
of express limitation, shall extend to the 
entire sentence and judgment.” 


It seems to us that the words “limited” and 
“express limitation” as they appear in the 
statute relate logically to the customary 
suspension of sentence with respect to one 
or more counts or indictments which ordi- 
narily precedes and supports an order of 
probation. Accordingly in this connection 
we read the above quoted provision to mean: 


“Probation may be attached to the ex- 
press suspension of sentence as to one 
or more counts or indictments but, in the 
absence of an express suspension, shall 
extend to the entire sentence and judg- 
ment.” 


It would appear, therefore, that the stat- 
ute contemplates and authorizes the en- 
forcement of an order of probation even 
in those instances where the judgment in- 
corporates no express language of suspension. 


[Right to Act] 


As to the contention of appellant that the 
court cannot legally interfere with his “ * * * 
right to act for his economic advance and 
protection as a member of a legal organiza- 
tion * * * ”, we think that the opinion of 
the court in Berra v. United States, 221 F. 
2d 590 (8 Cir. 1955) is a sufficient answer. 


The judgment of the district court is 
affirmed. 
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[1 68,290] United States v. Michigan Tool Company, The Fellows Gear Shaper 
Company, and National Broach and Machine Company. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil No. 12605. Filed February 28, 1956. 


Case No. 1160 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing.—Manufacturers of gear cutting and finishing machines were prohibited by 
a consent decree from entering into any understanding with any other person (1) to fix 
or maintain prices or conditions of sale or servicing to or for third persons with respect 
to such machines or (2) to fix or maintain values of used machines received from third 
persons or formulae for determining such values. 


See Combinations and Conspiracies, Vol. 1, { 2011.181; Monopolies, Vol. 1, { 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exchange of Information or Price Lists—Manufacturers of gear cutting and finishing 
machines were prohibited by a consent decree from entering into any understanding 
with any manufacturer of such machines to exchange with each other or any other manu- 
facturer price, discount, or trade-in allowance lists or information relating to such machines. 


See Combinations and Conspiracies, Vol. 1, { 2011.218; Monopolies, Vol. 1, {| 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Refusal to Sell—Manufacturers of gear cutting and finishing machines were prohibited 
by a consent decree from entering into any understanding with any manufacturer of such 
machines to refuse to sell machines except at published prices and discounts. 


See Combinations and Conspiracies, Vol. 1, {| 2005.785; Monopolies, Vol. 1, § 2610.720. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restricting Use of Competitors’ Products.—Manufacturers of gear cutting and finishing 
machines were prohibited by a consent decree from entering into any understanding with 
any other person to refrain from accepting from any third person machines of other than 
their own respective manufacture or from others than their own respective customers. 


See Combinations and Conspiracies, Vol. 1, { 2005.825; Monopolies, Vol. 1, J 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Agreements with Foreign Companies.—A manufacturer of gear cutting and finishing 
machines was prohibited by a consent decree from enforcing any provision of certain 
contracts with foreign companies which (1) prohibits the foreign company or its licensees 
from exporting or selling machines for export to the United States, (2) requires that any 
rights granted or to be granted to the manufacturer by the foreign company shall be 
exclusive, or (3) requires a foreign company to charge minimum prices with respect to 
machines exported to the United States. 


See Combinations and Conspiracies, Vol. 1, | 2005.055; Monopolies, Vol. 1,  2610.340. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets.—Manufacturers of gear cutting and finishing machines were pro- 
hibited by a consent decree from entering into any agreement with any manufacturer of 
such machines to allocate or divide, or refrain from competing in or for, fields, markets 
territories, or customers for the manufacture, use, sale, or servicing of such wiachince 


See Combinations and Conspiracies, Vol. 1, J 2005.468; Monopolies, Vol. 1, J 2610.240. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exchange of Patents and Technology.—Manufacturers of gear cutting and finishing ma- 
chines were prohibited by a consent decree from entering into any agreement with an 
other manufacturer of such machines to exchange patents or technology relating to the 
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manufacture or repair of machines on any basis which prevents or restricts either party 
from making available such patents or technology to third persons. 


See Combinations and Conspiracies, Vol. 1, J 2013.600; Monopolies, Vol. 1, { 2610.575. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exclusive Patent Licenses—Agreement Not to License Patents——Manufacturers of gear 
cutting and finishing machines were each prohibited from (1) granting to or accepting 
from any of the other manufacturers an exclusive license or assignment of any patent or 
(2) accepting or granting a license or grant of immunity under any patent upon the con- 
dition that the licensor shall not give a license or grant of immunity to any other person 
under such patent without the consent of the licensee. 


See Combinations and Conspiracies, Vol. 1, J 2013.360; Monopolies, Vol. 1,  2610.550. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Furnishing of Technical Information.—Manufacturers of gear 
cutting and finishing machines were each required to grant non-exclusive and unrestricted 
licenses, on a reasonable royalty basis, under certain patents relating to such machines. 
The manufacturers were required to furnish to such licensees, at cost, all current written 
technological information, including conventional material specifications, drawings, and 
photographs, whether patented or unpatented, relating to the structure or structures dis- 
closed and claimed in the licensed patent or patents then used by the manufacturer in its 
commercial manufacture of such structure or structures under such patents. Also, the 
manufacturers were each required to furnish to the Attorney General a copy of each patent 
license issued or taken by them. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Notice of Judgment.—Manufacturers of gear cutting and finishing machines were 
required by a consent decree to mail to a machine builders’ association, and to publish in 
certain trade magazines, a notice stating that the decree has been entered and setting forth 
the substantive provisions of certain parts of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Webb-Pomerene Act.—A consent decree entered against manufacturers of 
gear cutting and finishing machines provided that nothing contained in the decree should 
prevent any of the manufacturers from availing themselves of their rights under the Webb- 
Pomerene Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.43. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 
Jr., Baddia J. Rashid, Edward M. Feeney, Harry N. Burgess, John W. Neville, and 
Charles F. B. McAleer, Attorneys. 


For the defendants: Harness, Dickey & Pierce, by John D. Scofield, for Michigan 
Tool Company; Covington & Burling, by Nestor S. Foley, for The Fellows Gear Shaper 
Company; and Crawford, Sweeny, Dodd and Kerr, by A. Stewart Kerr, for National 
Broach and Machine Company. 


Final Judgment ant, by their respective attorneys, having 


TueroporE Levin, District Judge [Jn full severally consented to the entry of this Final 
text]: Plaintiff, United States of America, Judgment without trial or adjudication of 
having filed its complaint herein on April  aty issue of fact or law herein, and without 
14, 1953, and each defendant herein having ap- admission by any party with respect to any 
peared and filed its answer to the complaint such issue; ; 
denying the substantive allegations thereof Now, therefore, before any testimony has 
relating to it; and plaintiff and each defend- been taken, and without trial or adjudica- 
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tion of any issue of fact or law or admission 
by any party signatory hereto in respect of 
any such issue, and upon consent as afore- 
said of all the parties hereto: 

It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of each of the parties 
hereto. The complaint states a claim against 
the defendants under Sections 1 and 2 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Michigan” shall mean the defendant 
Michigan Tool Company, a Delaware cor- 
poration; 

(B) “Fellows” shall mean the defendant 
The Fellows Gear Shaper Company, a Ver- 
mont corporation; 

(C) “National” shall mean the defendant 
National Broach and Machine Company, a 
Michigan corporation; 

(D) “Gear cutting machine” shall mean 
any power driven machine utilizing a cut- 
ting tool, or cutter, to produce gears from 
a blank, including but not limited to gear 
hobbing machines and gear shaping machines; 


(E) “Gear finishing machine” shall mean 
any power driven machine designed to finish 
a roughed-out gear to desired dimensions 
and which is incapable itself of producing 
a gear from a blank, and shall include, but 
not be limited to, gear shaving machines, 
gear lapping machines, gear burnishing ma- 
chines, and those gear grinding machines 
primarily designed for finishing gears; 

(F) “Tools for use therewith” shall mean 
any or all types of implements or devices 
used, or capable of being used, in or with 
(i) gear cutting machines, or (ii) gear fin- 
ishing machines, depending on the context 
in which the term is used; 

(G) “Machines” shall mean (i) gear 
cutting machines, (ii) gear finishing ma- 
chines, and (iii) tools for use therewith, and 
each of them; 


1 68,290 


Court Decisions 
U.S. v. Michigan Tool Co. 


Number 44—172 
3-19-56 


(H) “Defined Patents” shall mean United 
States letters patent and patent applications, 
all letters patent which may issue on or 
result from said applications, and rights 
under United States letters patent, includ- 
ing reissues and extensions thereof: (1) 
owned or controlled by any of the defend- 
ants on the date of entry of this Final Judg- 
ment or under which any of the defendants 
then had power to grant licenses or sub- 
licenses to other persons and (2) issued to, 
acquired, or filed by, any of the defendants 
during the five years following the date of 
entry of this Final Judgment or under which 
any of the defendants during such period 
acquires power to grant licenses or sub- 
licenses to other persons; 


(1) “Person” shall mean an individual, 
partnership, trust, corporation or any other 
form of legal or business entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, agents, serv- 
ants, employees, subsidiaries, successors and 
assigns, and to those persons in active con- 
cert or participation with it who receive 
actual notice of this Final Judgment by 
personal service or otherwise. For the pur- 
pose of this Final Judgment, a defendant 
and a wholly-owned subsidiary shall be 
deemed to be one person. 


IV 


[Agreements Ordered Terminated] 


(A) Defendants are ordered and directed 
to terminate and cancel, to the extent not 
heretofore cancelled and terminated, the 
following agreements: 

(1) Agreement dated June 7, 1937, by 
Michigan and National; 

(2) Four agreements dated November 30, 
1937, by Michigan and National; 

(3) Three agreements dated December 6, 
1937, by Michigan and National; 

(4) Agreement dated January 3, 1939, by 
Michigan and National; 

(5) General license and release agree- 
ment dated January 3, 1939, by Michigan 
and National; 


(6) Agreement dated January 3, 1939, by 
Michigan and Fellows; 
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(7) Agreement dated January 3, 1939, by 
Michigan, National and Fellows; 


(8) Agreement dated January 3, 1939, by 
Robert S. Drummond, National and Fellows; 


(9) Agreement dated January 3, 1939, by 
Michigan and Fellows, entitled “General 
License and Release Agreement”; 


(10) Memorandum re interpretation of 
agreements dated May 5, 1939, by Fellows, 
Michigan and National; 


(11) Agreement dated May 5, 1939, by 
Robert S. Drummond, Michigan and National ; 


(12) Supplemental agreements respectively 
dated July 1, 1942 and June 28, 1944, by 
Robert S. Drummond, Michigan and National; 


(13) Agreement dated June 1, 1949, by 
National and Michigan; 

(14) Letter agreement dated June 12, 
1950, by National and Michigan; 


(15) Letter agreement dated June 22, 
1950, by National and Michigan; and 

(16) Agreement dated May 29, 1951, be- 
tween National and Fellows, provided, how- 
ever, that nothing in this provision shall 
affect the ownership by Fellows of patents 
or patent applications assigned to it pur- 
suant to such agreement of May 29, 1951, 
between National and Fellows. 


(B) National is enjoined and restrained 
from enforcing, attempting to enforce, or 
claiming any rights under any provision of 
the two agreements between it and Churchill- 
Redman, Limited (hereinafter called “Church- 
ill”), dated June 30, 1950, as amended, 
which (1) prohibits Churchill or its licen- 
sees from exporting machines or selling 
machines for export to the United States 
or (2) requires that any rights granted or 
to be granted thereunder to National by 
Churchill shall be exclusive; and National 
is ordered and directed to send to Churchill 
a written notice of waiver of such provisions; 

(C) National is enjoined and restrained 
from enforcing, attempting to enforce or 
claiming any rights under any provision of 
the agreement between it and Karl Hurth, 
Maschinen & Zahnradfabrik (hereinafter 
called “Hurth”) dated June 10, 1938, which 
(1) prohibits Hurth from exporting ma- 
chines or selling machines for export to the 
United States or (2) requires Hurth to 
charge minimum prices with respect to ma- 
chines exported to the United States; and 
National is ordered and directed to send 
to Hurth a written notice (a) of waiver of 
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such provisions (b) of the cancellation of 
the agreement between Michigan and Na- 
tional, dated June 7, 1937, and the agree- 
ments between such parties relating to 
German patents, said agreements being 
dated November 30, 1937, and December 
6, 1937, respectively; 


(D) Each of the defendants is enjoined 
and restrained from adhering to, perform- 
ing, reviving or renewing (1) any of the 
agreements or portions thereof cancelled by 
or pursuant to subsections (A), (B) or (C) 
of this Section IV or (2) the agreement 
between Michigan and W. E. Sykes, Ltd. 
(which has heretofore terminated), and 
from entering into or adhering to any agree- 
ment, contract, or understanding relating 
to the subject matter of any such agree- 
ments which contain any provision which 
is contrary to any provision of this Final 
Judgment. 


Vv 
[Licensing of Patents Ordered] 


(A) Each of the defendants is ordered 
and directed: 

(1) Insofar as it has the power and 
authority to do so, to grant to any ap- 
plicant making written request therefor a 
non-exclusive and unrestricted license to 
make, use and vend, for the life of the 
patent, under any, some or all of the pat- 
ents listed in Schedule (A) [not repro- 
duced] attached hereto and under any, some 
or all of any other Defined Patents relating 
to gear finishing machines and tools for 
use therewith, without any limitation or 
condition whatsoever except that: 


(a) a reasonable non-discriminatory roy- 
alty may be charged and collected; 

(b) reasonable provisions may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or any other person acceptable to 
the licensee, who may report to the de- 
fendant licensor only the amount of the 
royalty due and payable; 

(c) the license may be nontransferable; 


(d) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of its books and rec- 
ords as provided in this Section V; 

(e) the license must provide that the 
licensee may cancel the license at any time 
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by giving thirty (30) days’ notice in writ- 
ing to the licensor; 

(f) reasonable provision may be made 
for marking the machines, defined in Sec- 
tion II hereof, manufactured, used or sold 
by the licensee under the license with the 
numbers of the licensed patents covering 
such machines. 


(2) Upon receipt of a written application 
for a license under the provisions of para- 
graph A(1) of this Section V to advise the 
applicant of the royalty it deems reasonable 
for the patent or patents to which the 
application pertains. If the parties are un- 
able to agree upon a reasonable royalty 
within ninety (90) days from the date of 
such request, the defendant may apply to 
this Court for a determination of a rea- 
sonable royalty, giving notice thereof to 
the applicant and to the Attorney General, 
and shall make such application forthwith 
upon request of the applicant. In any such 
proceeding, the burden of proof shall be 
upon such defendant to establish the rea- 
sonableness of the royalty requested by it. 
Pending the completion of any such court 
proceeding, the applicant shall have the 
right to make, use and vend under the pat- 
ent or patents to which its application per- 
tains, without the payment of royalty or 
other compensation, but subject to the fol- 
lowing provisions: 


Such defendant may, with notice to the 
Attorney General and to the applicant, 
apply to this Court to fix an interim 
royalty rate pending final determination 
of what constitutes a reasonable royalty. 
If the Court fixes such interim royalty 
rate, a license shall then issue providing 
for periodic payment of royalties at such 
interim rate from the date of the making 
of such application by the applicant; and 
whether or not such interim rate is fixed, 
the reasonable royalty rate when finally 
determined by this Court with respect to 
any patent shall apply retroactively to the 
date of the application in connection with 
which the determination was made. If 
the applicant fails to accept such license 
or fails to pay the interim royalty in 
accordance therewith, such action shall 
be ground for dismissal of his application, 
and his rights under this Section V shall 
terminate as to the patents which were 
the subject of such application. If the 
applicant fails to accept a license, such 
applicant shall pay the court costs in such 


1 68,290 


Court Decisions 
U.S. v. Michigan Tool Co. 


Number 44—174 
3-19-56 


proceedings and any royalties found by the 
Court to be due to the defendant to 
whom application was made. Any licensee 
who, at the date of such determination 
by the Court, holds a license under the 
same patents, shall have the right, at its 
option, to have such royalty rates apply 
retroactively, with respect to its opera- 
tions, to the date of the application for a 
license which resulted in such determination. 


(3) To refrain from instituting, or threat- 
ening to institute, or maintaining any action 
or proceeding against any person for acts 
of infringement of any patent or patents 
owned or controlled by the defendant and 
required to be licensed under this Section 
V, unless such person has refused to enter 
into a license agreement as provided for 
in this Section V of the Final Judgment 
after being requested in writing so to do by 
the defendant. 

(B) At the request of any applicant for a 
license under the provisions of this Section 
V, the licensor shall, to the extent it has 
the power to do so, include, and without 
additional compensation, a nonexclusive 
grant of immunity from suit under every 
foreign patent corresponding to every United 
States patent included in the license for any 
product manufactured, used or sold pur- 
suant to the license. 

(C) Nothing herein shall prevent any 
applicant from attacking the validity or 
scope of any of the aforesaid patents, nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of said 
patents. 

(D) Within thirty (30) days from the 
date of the entry of this Final Judgment, 
the defendants shall file as Schedule B [not 
reproduced] to be attached hereto a com- 
plete list of their respective patents relating 
to gear finishing machines and tools for use 
therewith required to be licensed hereunder, 
to the extent such patents have not been in- 
cluded in Schedule (A) [not reproduced] 
hereto. 

(E) For the period of five years from 
the date of entry of this Final Judgment 
each defendant shall furnish to the Attorney 
General a copy of each patent license re- 
lating to machines issued or taken by it. 


VI 
[Practices Prohibited—Patents] 


Each of the defendants is enjoined and 
restrained from: 
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(A) Making any disposition of any of said 
patents which deprives it of the power or 
authority to grant licenses as hereinbefore 
provided in Section V, unless it requires, 
as a condition of such disposition, that the 
purchaser, transferee, assignee or licensee, 
as the case may be, shall observe the re- 
quirements of Section V hereof and such 
purchaser, transferee, assignee or licensee 
shall file with this Court, prior to the con- 
summation of said disposition, an undertak- 
ing to be bound by said provisions of this 
Final Judgment; 

(B) For a period of five years from the 
date of entry of this Final Judgment, grant- 
ing to or accepting from any of the other 
defendants an exclusive license or assign- 
ment of any patent relating to machines; 


(C) Instituting, threatening to institute, 
or maintaining any suit or counterclaim for 
infringement of, or collection of damages or 
other compensation for, infringement of or 
for the use of, any patent required to be 
licensed hereunder for acts alleged to have 
occurred prior to the date of entry of this 
Final Judgment; 

(D) Accepting or granting, or offering 
to accept or grant, a license or grant of 
immunity under any patent relating to ma- 
chines upon the condition or understanding 
that the licensor shall not give a license 
or grant of immunity to any other person 
under such patent without the consent of 
the licensee, provided, however, that this 
Section VI(D) shall not prohibit such de- 
fendant from accepting or granting, or 
offering to accept or grant, exclusive licenses 
if the right to sublicense is included in such 
exclusive licenses. 


VII 


[Furnishing of Technical Information 
Ordered] 


For the period of five (5) years from the 
date of entry of this Final Judgment each 
of the defendants is ordered and directed, 
within a reasonable time after written re- 
quest by a licensee under the provisions of 
Section V hereof, to furnish to such licensee, 
all current written technological informa- 
tion, including conventional material specifi- 
cations, drawings and photographs, whether 
patented or unpatented, relating to the 
structure or structures disclosed and claimed 
in the licensed patent or patents then used by 
such defendant in its commercial manu- 
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facture of such structure or structures 
under such patents, the furnishing of such 
information being subject to payment to 
such defendant of its actual costs, not in- 
cluding overhead and administrative ex- 
penses, of preparing and furnishing material 
showing such specifications and drawings. 
Such defendant may require as a written 
condition for the furnishing of such infor- 
mation that the licensee (1) maintain such 
information in confidence and use it only in 
connection with its own manufacturing oper- 
ations, and (2) agree, upon termination, or 
cancellation, of the license prior to expira- 
tion of the patent, to return such informa- 
tion and any reproductions thereof to such 
defendant and not to make any further use 
thereof, except in such structure or structures 
existing at the date of such termination. 


VIII 


[Allocation of Markets, Refusal To Sell, 
and Exchanges Prombited| 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agree- 
ment, plan or program with any manu- 
facturer of machines to: 


(A) Allocate or divide, or refrain from 
competing in or for, fields, markets, territories 
or customers for the manufacture, use, 
sale or servicing of machines; 

(B) Exchange patents or technology re- 
lating to the manufacture or repair of 
machines on any basis which prevents, 
limits or restricts either party from making 
available such patents or technology to 
third persons; 

(C) Refusal to sell machines except at 
published prices and discounts; 

(D) Exchange with each other or any 
other manufacturer price, discount or trade- 
in allowance lists or information relating to 
machines. 


Ix 
[Price Fixing Prohibited | 

The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agree- 
ment, plan or program with any other per- 
son to: 
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(A) Fix, establish, determine, maintain 
or establish prices or other terms or condi- 
tions of sale or servicing to or for third 
persons with respect to machines; 

(B) Refrain from accepting from any 
third person machines of other than their 
own respective manufacture or from others 
than their own respective customers; 

(C) Fix, establish, determine or maintain 
values of used machines received from third 
persons or formulae for determining such 
values. 


xX 
[Notice of Judgment] 


The defendants are ordered and directed 
to mail to the National Machine ‘Tool 
Builders Association, and shall cause to be 
published in “Machinery” and “American 
Machinist”, a notice stating that this Final 
Judgment has been entered and setting forth 
the substantive provisions of Sections V and 
VII of this Final Judgment. 


XI 
[Webb-Pomerene Act] 


Nothing in this Final Judgment shall 
prevent any defendant from availing itself 
of its rights, if any, under the Act of Con- 
gress of April 10, 1918, commonly known 
as the Webb-Pomerene Act. 


XII 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, and subject to 
any legally recognized privilege, duly au- 
thorized representatives of the Department 
of Justice shall, upon written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted: 
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(A) access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda or other rec- 
ords or documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final 
Judgment; and 

(B) subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
and employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


Upon request the defendant shall submit 
such reports in writing to the Department 
of Justice with respect to matters con- 
tained in this Final Judgment which may 
from time to time be necessary for the 
enforcement of said Judgment. No infor- 
mation obtained by the means provided in 
this Section XII shall be divulged by any 
representative of the Department of Justice 
to any person other than duly authorized 
representatives of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


XIII 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification or termina- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[] 68,291] General Electric Company v. Kimball Jewelers, Inc. 
In the Supreme Judicial Court of Massachusetts. No. 5477. Suffolk. Argued January 


4, 1956. Dated March 7, 1956. 


Report by Lurig, J., of a suit in equity in the Superior Court. 


Massachusetts Fair Trade Act and McGuire Act 


Fair Trade—Constitutionality of Massachusetts Fair Trade Act and McGuire Act— 
United States and Massachusetts Constitutions—A nonsigner’s contention that the 
McGuire Act and the Massachusetts Fair Trade Act are unconstitutional was rejected 
The nonsigner assumes the burden of showing the absence of any conceivable ground 
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upon which these enactments may be supported. It is not within the court’s province to 
pass upon the wisdom of an enactment. If the question is fairly debatable, the court 
cannot substitute its judgment for that of the legislature. The McGuire Act is valid, and 
the Massachusetts Act does not constitute an unlawful delegation of power to the owner 
of a trade-mark or brand. The Massachusetts Act on its face extended to nonsigners of 
fair trade contracts, and there was no necessity for reenacting it after the decision 
of the United States Supreme Court holding that the enforcement of fair trade laws 
against nonsigners in interstate transactions had not been exempted from the antitrust 
laws by the Miller-Tydings Act. 


See Fair Trade, Vol. 1, § 3040.20, 3085.23, 3258. 


Fair Trade—Validity of Fair Trade Contracts—Consideration.—A nonsigner’s conten- 
tion than an electrical appliance manufacturer’s fair trade contracts were invalid because they 
lacked consideration was rejected. The Massachusetts Fair Trade Act does not define 
the form or the contents of fair trade contracts, and it does not require the producer to 
assume any particular obligation to the dealers. The manufacturer and the dealers, as 
stated in the contracts, were motivated by a desire to avail themselves of the fair trade 
acts and the acts of Congress. Under the contracts, the manufacturer promised that 
while a contract is in force, it would not withdraw any of its products from its fair trade 
list or change the listed price without giving prompt notice to the dealer. This is an 
obligation which the manufacturer assumed by virtue of the contract. The contracts were 
executed by dealers voluntarily, and they secured for their own benefit the establishment 
of a fair trade program. The fact that the manufacturer could immediately add to or 
withdraw items contained in price lists, while a dealer could terminate the contract on 
10-days notice, does not render the contract invalid. 


See Fair Trade, Vol. 1, J 3130. 


Fair Trade—Validity of Fair Trade Contracts—Contracts Between Manufacturer 
and Retailers—Absence of Sales Between Contracting Parties—A nonsigner’s contention 
that an electrical appliance manufacturer’s fair trade contracts with retailers were not 
valid because the manufacturer did not sell its products directly to the retailers, but sold 
them to wholesalers who, in turn, sold them to the retailers, was rejected. The manu- 
facturer did not enter into fair trade contracts with the wholesalers. It was held that 
a fair trade contract may be made between a producer and a retailer who do not trade 
directly with each other. The Massachusetts Fair Trade Act applies not only to con- 
tracts between the parties but to any contract relating to the sale or resale of a com- 
modity, whether the sale is between the parties or not, because the object of the Act is 
to protect the trade-mark, brand, or name of the producer or owner, whoever makes 
the sale. 

See Fair Trade, Vol. 1, J 3130, 3172. 


Fair Trade—Fair Trade Contracts—Exemption of Sales to Employees, Governmental 
Agencies, and Institutional Establishments—Validity.—An electrical appliance manufac- 
turer’s fair trade contracts which exempted from the established prices sales of fair traded 
products to employees of the manufacturer, sales by distributors or dealers to their own 
employees, sales to governmental agencies, and sales to institutional establishments buying 
for their own use and not for resale were held valid. Such sales are not expressly 
forbidden by the Massachusetts Fair Trade Act, and the exemptions are not inconsistent 
with the Act. 

See Fair Trade, Vol. 1, J 3130, 3138, 3220, 3230, 3232. 


Fair Trade—Validity of Fair Trade Contracts—Manufacturer Who Sells at Retail— 
Subsidiary Sales Company.—A nonsigner’s contention that an electrical appliance manu- 
facturer’s sales of its appliances to its employees and others constitute the manufacturer 
a retailer, and that both the Massachusetts Fair Trade Act and the McGuire Act forbid 
contracts between retailers, was rejected. The manufacturer’s sales to its employees and 
others were held to be merely incidental and accessory to its manufacturing business. 
It was also held that the manufacturer cannot be deemed a retailer because a wholesale 
distributor of its appliances is a division of a distributing corporation which is wholly 
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owned by the manufacturer. The wholesale distributor sells appliances of other manu- 
facturers, and the instant manufacturer deals with such wholesaler upon the same con- 
tractual basis as with other wholesale distributors. 


See Fair Trade, Vol. 1, | 3015.80, 3055, 3424. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity — 
An electrical appliance manufacturer’s method of investigating and enforcing the prices 
at which retail dealers were bound to sell its fair traded products was not unreasonable 
or dilatory, or such as to lead anyone to believe that the manufacturer had waived or 


abandoned its right to enforce its fair trade prices. 


See Fair Trade, Vol. 1, J 3440.23. 


For the plaintiff; Warren F. Farr (George C. Caner, Jr., with him). 
For the defendant: John D. O’Reilly, Jr., and Maurice Caro. 


Amicus curiae: Joseph P. Healy, by leave of Court, submitted a brief, as amicus curiae. 


Present: Qua, Chief Justice, and RONAN, SPALDING, WILLIAMS, and CoUNIHAN, Justices. 


[Fair Trade Suit] 


Ronan, Justice [Jn full text]: This is a 
suit brought by the plaintiff under the fair 
trade law, so called, G. L. (Ter. Ed.) c. 93, 8§ 
14A-14D, inserted by St. 1937, c. 398, as 
most recently amended by St. 1943, c. 40, 
to enjoin the defendant from selling at 
retail the plaintiff's trade marked appli- 
ances at prices lower than the minimum 
retail prices stipulated in fair trade con- 
tracts in effect between the plaintiff and a 
large number of retail dealers in this Com- 
monwealth. The suit was presented on a 
stipulation in the Superior Court, and the 
judge without making any decision re- 
ported it to this court. 


[Parties] 


The plaintiff, General Electric Company, 
hereinafter called “GE,” manufactures and 
sells many products including small elec- 
tric appliances such as housewares, clocks, 
automatic blankets, fans, and heating pads, 
all of which bear its trade mark “General 
(GE) Electric.” These small appliances 
are sold in fair and open competition with 
commodities of the same general class pro- 
duced by others. The plaintiff has ex- 
pended large sums in promoting and ad- 
vertising these products and has established 
a valuable reputation and good will for 
them and its trade mark. The plaintiff in 
order to protect its good will and its trade 
mark has entered into approximately two 
hundred fifty written contracts with retail 
dealers in this Commonwealth under which 
it has stipulated the minimum retail resale 
prices for its appliances. 
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The defendant (hereinafter referred to 
as Kimball) conducts ‘fa discount house,” 
so called, where customers can obtain na- 
tionally advertised merchandise at a dis- 
count. Kimball has no fair trade agreement 
with the plaintiff, but since March, 1953, 
Kimball has known that the plaintiff has 
entered into contracts with other retailers 
and the minimum prices stipulated in their 
contracts with GE. Kimball nevertheless 
has sold and intends to continue to sell 
the small appliances produced and trade 
marked by the plaintiff below the minimum 
prices stipulated in these dealers’ contracts 
and currently in effect. 


[Defenses] 


The defendant first challenges the fair 
trade contracts made between GE and the 
other retailers. These contracts are the 
means by which GE establishes a fair trade 
price and if they are invalid the suit must 
be dismissed. The defendant next con- 
tends that GE having waived damages is 
barred by certain conduct such as abandon- 
ment, acquiescence, and other similar con- 
duct, from obtaining injunctive relief. The 
defendant finally contends that our fair 
trade law and the McGuire act passed by 
Congress to aid the enforcement of the 
State fair trade laws are both for various 
reasons null and void. 


1b 


[Validity of Contracts] 


We first consider the validity of the 
contracts which GE has with the retail 


© 1956, Commerce Clearing House, Inc. 


Number 44—179 


3-19-56 
dealers in this Commonwealth. They are 
the fundamental basis of this suit. This is 


not a suit to enforce one of these contracts 
against Kimball because the latter never 
signed any contract. So far as Kimball is 
concerned these contracts are the price fix- 
ing devices employed by GE in fixing fair 
trade prices, and such prices become bind- 
ing against a retailer who wilfully and 
knowingly sells at a price less than that 
fixed in these contracts as provided for by 
§14B of c. 93, our fair trade law. 


The plaintiff since September, 1952, which 
was about two months after the enactment 
of the McGuire act, U. S. C. (1952 ed.) 
Title 15, §45(a), and up to the time of the 
hearing in the Superior Court had made 
about two hundred fifty contracts with 
retail dealers in this Commonwealth. It 
does such a large business in these small 
electrical appliances that it has established 
a division separate from and independent of 
its various other branches. It contends 
that these contracts comply with our fair 
trade statute, G. L. (Ter. Ed.) c. 93, §§ 
14A-14D, inserted by St. 1937, c. 398, as 
amended by St. 1943, c. 40. Section 14A 
in so far as material provides that no con- 
tract relating to the sale or resale of a 
commodity which bears, or the container of 
which bears, the trade mark, brand or name 
of the producer or owner and which com- 
modity is in fair and open competition with 
commodities of the same general class pro- 
duced by others, shall be deemed in viola- 
tion of any law of the Commonwealth by 
reason of any of the following provisions 
which may be contained in such contract: 

“(1) That the buyer will not resell such 

commodity except at the price stipulated 

by the vendor. (2) That the producer or 
vendee of a commodity require upon the 
sale of such commodity to another, that 
such purchaser agree that he will not, in 
turn, resell except at the price stipulated 
by such producer or vendee.” 
The dealer need not comply with the con- 
tract under certain conditions as in closing 
out his stock in trade, for the purpose of 
discontinuing delivery, or when the goods 
are damaged or deteriorated in quality, or 
where sales are made by an officer acting 
under a court order. Section 14B prohibits 
one from wilfully and knowingly selling 
below the fair trade price even if he is not 
a party to one of these fair trade contracts. 
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[Consideration] 


The contracts with the retail dealers were 
not lacking in consideration. The fair 
trade law permits producers of trade marked 
commodities to protect their trade marks 
and good will from damage resulting from 
cut rate competition by fixing the prices 
at which their merchandise may be resold 
by the dealers. The law does not define 
the form or contents of these contracts. It 
simply provides that the contract shall not 
be declared to be unlawful if it contains 
two clauses which we have already men- 
tioned. The statute does not require the 
producer to assume any particular obliga- 
tion to the dealer. Both parties as stated 
in the written contracts were motivated by 
a desire “to avail themselves of the fair 
trade acts and the acts of Congress.” The 
dealer acknowledged receipt of the list of 
fair trade prices on GE products and 
agreed not to sell the products at less than 
those listed prices. 


The contract fixes no definite period for 
its duration other than that it shall con- 
tinue in effect from its date until terminated 
by either party upon ten days’ written no- 
tice to the other. General Electric at least 
promises that while the contract is in force, 
that is, until ten days after written notice, 
it will not withdraw any of its products 
from its fair trade list or change the listed 
price without giving prompt notice to the 
dealer in writing by personal delivery or 
by mail. This is an obligation which Gen- 
eral Electric assumed by virtue of its con- 
tract, however slight the obligation may be 
regarded by those not engaged in the 
trade. It was important for the dealer to 
be kept informed of any changes in the 
fair trade prices of the General Electric 
products. Indeed, the plan could not oper- 
ate until General Electric undertook to keep 
the dealers informed of the current prices. 
A discount dealer no longer in securing 
General Electric products will be likely to 
encounter the difficulties previously experi- 
enced by a nonsigner dealer. The contract 
gives the dealer the benefit of the price 
support afforded by General Electric’s price 
lists—not only the one attached to the 
contract but any subsequent ones while the 
contract is in effect. The furnishing of a 
current price list is the mainspring that 
continues the operation of the scheme. See 
Doyle v. Dixon, 97 Mass. 208, 213; Wit v. 
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Commercial Hotel Co., 253 Mass, 564, 572-573. 
It was held in Chandler, Gardner & Williams, 
Inc. v. Reynolds, 250 Mass. 309, which was 
a suit in equity to enforce the restrictive 
provisions of a contract of employment 
where the employer reserved to itself the 
exclusive privilege of discharging the em- 
ployee, that the contract of employment did 
not lack consideration. It has been settled 
that contracts similar to the one introduced 
in evidence in this case are supported by 
sufficient consideration. Houbigant Sales 
Corp. v. Woods Cut Rate Store, 123 N. J. Eq. 
40, 43-44, 47-48. General Electric Co. v. 
Masters, Inc., [1954 TravE Cases { 67,776] 
307 N. Y. 229, appeal dismissed sub nomine 
Masters, Inc. v. General Electric Co., [1954 
TRADE CASES § 67,907] 348 U. S. 892. Gen- 
eral Electric Co. v. S. Klein-on-the-Square, 
Inc., [1953 TrapvE CAsEs § 67,443] 121 N. Y. 
Supp. (2d) 37. Seagram Distillers Co. v. 
Corenswet, [1955 TRrapeE Cases Jf 68,108] 
— Tenn. —, —.* Williston, Contracts (Rev. 
ed.) § 102. The execution of the contract 
by the dealer might well have been thought 
to be a benefit to him, otherwise he would 
not have signed it. He might well have 
thought that the making of the contract 
would tend to free him from cut rate com- 
petition, or lessen the competition, in one 
branch of his business and that the more 
signers the plaintiff secured in the trade 
area served by the dealer the better it 
would be for the dealer. The dealer ex- 
ecuted the contract freely and voluntarily 
and secured for his own benefit the estab- 
lishment of a fair trade program. 

The fact that the plaintiff could imme- 
diately add to, diminish or withdraw the 
items contained in the price list of articles 
it furnished while the dealer could ter- 
minate the contract upon ten days’ notice 
would not render the contract invalid if 
valid in other respects. Preston v. American 
Linen Co., 119 Mass. 400, 404. Eliopoulos 
v. Makros, 322 Mass. 485, 488. 


[Manufacturer as Party Vendor] 


The fair trade law, §14A, provides that 
a contract shall not be deemed illegal if it 
contains these clauses, to wit: 

“(1) That the buyer will not resell such 

commodity except at the price stipulated 

by the vendor. (2) That the producer or 
vendee of a commodity require upon the 
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sale of such commodity to another, that 
such purchaser agree that he will not, in 
turn resell except at the price stipulated 
by such producer or vendee.” 
GE does not sell directly to dealers and, 
so the defendant says, GE was not a party 
“vendor” relative to the buyer or dealer 
when it joined in making the contract fixing 
the minimum prices. Paragraph numbered 
(2) is inapplicable, so that defendant says, 
because GE has not contracted with the 
wholesalers, to whom it does sell, to re- 
quire purchasers from them to maintain 
GE’s prices. It must be remembered that 
involved in the sale to the customer is an 
article which includes the manufacturer’s 
trade mark. It well may be that it was 
this trade mark of the plaintiff that induced 
the sale. A fair trade contract may be 
made between a producer and a retailer who 
do not trade directly with each other. The 
statute applies not only to contracts be- 
tween the parties, but to any contract “re- 
lating to the sale or resale of a commodity,” 
whether the sale is between the parties or 
not, because the object is to protect the 
trade mark, brand or name of the pro- 
ducer or owner, whoever makes the sale. 
General Electric Co. v. Masters, Inc., [1954 
TRADE CASES { 67,776] 307 N. Y. 229, ap- 
peal dismissed sub nomine Masters, Inc. v. Gen- 
eral Electric Co., [1954 Trap Cases { 67,907] 
348 U. S. 892. General Electric Co. v. Sa- 
breen [1954 TrapE Cases { 67,639], 128 
Fed. Sup. 900. Seagram Distillers Co. 
v. Corenswet [1955 Trape Cases J 68,108], 
— Tenn. —? 


[Exemptions in Contracts] 


The price lists attached to the contracts 
signed by the dealers provide that 


“The indicated retail prices do not apply 
to sales made to employees of the Gen- 
eral Electric Company or to sales by 
distributors or dealers of these products 
to their own employees, or to sales to 
governmental agencies or to commercial 
or institutional establishments buying for 
their own use and not for resale.” 


GE also sells its appliances to its employees 
at its plant at Lynn. The defendant con- 
tends that this practice violates the fair 
trade law. Section 14A provides that no 
contract relating to a sale of a commodity 
shall be null and void because it contains 
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price maintenance provisions. That law 
leaves it optional with a producer whether 
or not he will come within its ambit. If 
he decides to come within its sweep, he 
may select which of his different trade 
marked appliances he will place within the 
protection of the statute. Columbia Records, 
Inc. v. Goody [1950-1951 Trane CASES 
J 62,866], 278 App. Div. (N. Y.) 401. It is 
pointed out that while GE may stipulate 
the prices at which the dealer is required 
to resell the electric appliances bearing its 
trade mark, the dealer by virtue of §14A 
may sell at less than the contract in closing 
out sales of his stock, sales of damaged 
goods, or sales made under a court order. 
It is implicit, so urges the defendant, that 
as to commodities like those in question 
other than in these enumerated instances 
the dealer must comply with the prices 
fixed by his contract. We infer that all 
fair trade contracts with the dealers con- 
tain the same provisions permitting sales 
to their employees at less than the fixed 
minimum and hence there is no discrimi- 
nation between them. Sales of trade marked 
appliances to the producer’s own employees, 
to employees of distributors or of retailers, 
and to governmental agencies at prices 
below those stipulated in the contracts with 
the retailers are not expressly forbidden by 
our fair trade law. That course of busi- 
ness must have proven advantageous to the 
producer. The point now raised by the 
defendant was presented but not decided in 
General Electric Co. v. Masters, Inc. [1954 
TRADE Cases { 67,776], 307 N. Y. 229, ap- 
peal dismissed sub nomine Masters, Inc. v. 
General Electric Co. [1954 TRADE CASES 
7 67,907], 348 U. S. 892, although the de- 
fendant was enjoined. This same conten- 
tion of the defendant was rejected in Gen- 
eral Electric Co. v. Monarch-Saphin Co. Inc. 
[1948-1949 TrapE CASEs { 62,258], 80 N. Y. 
‘Sup. (2d) 419, and General Electric Co. v. 
S. Klein-on-the-Square, Inc. [1953 TRADE 
Cases J 67,443], 121 N. Y. Sup. (2d) 37. 
Other courts have refused to strike down as 
inconsistent with fair trade laws contracts 
granting exemptions to certain classes more 
or less similar to the exemption provisions 
of the price lists attached to the contracts. 
Burroughs Wellcome & Co. (U. S. A.) Inc. 
v. Weissbard, 129 N. J. Eq. 563, affirmed 
130 N. J. Eq. 605. Burroughs Wellcome & 
Co. (U. S. A.) Inc. v. Johnson Wholesale 
Perfume Co. Inc. [1940-1943 Trape Cases 
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7 56,194], 128 Conn. 596. Schill v. Reming- 
ton Putnam Book Co. [1940-1943 TRavE 
Cases § 56,095, 56,117] 179 Md. 83. Union 
Carbide & Carbon Corp. v. White River Dis- 
iributors, Inc. [1954 Trape Cases { 67,711] 
118 Fed. Sup. 541. General Electric Co. v. 
Federal Employees’ Distributing Co. [1955 
TRADE CASES { 68,235] 45 Cal. (2d) 914. 


[Manufacturer Claimed To Be Retailer] 


It is next argued that the sales of its 
appliances to its employees and others 
which have been mentioned constitute the 
piaintiff a retailer and that both the fair 
trade act and the McGuire act forbid price 
maintenance contracts between retailers. 
The plaintiff is a producer or manufacturer, 
and the sales in question are merely inci- 
dental and accessory to that business. 
Wellesley College v. Attorney General, 313 
Mass. 722, 732-733. Collins v. Kidd Dairy & 
Ice Co., 132 Fed. (2d) 79. Magnolia Petro- 
leum Co. v. Broken Bow, 184 Okla. 362. 
Neither can the plaintiff be deemed a re- 
tailer because the General Electric Supply 
Company (hereinafter referred to as Gesco) 
is a division of the General Electric Dis- 
tributing Corporation, a Delaware corpo- 
ration, which is wholly owned by the plaintiff. 
Gesco is a wholesale distributor of GE 
small appliances and also similar appliances 
of other manufacturers. The plaintiff deals 
with Gesco upon the same contractual basis 
as with other wholesale distributors. Gesco 
maintains branches throughout the United 
States. Our fair trade law and the McGuire 
act prohibit contracts “between producers 
or between wholesalers or between retailers 
as to the sale or resale prices” or, in other 
words, horizontal price fixing agreements 
between persons at the same competitive 
level. Eastman Kodak Co. v. Schwartz, 133 
N. Y. Sup. (2d) 908. 


It follows that the fair trade contracts 
made by GE with respect to its trade marked 
appliances fixing the minimum prices at 
which the retailers shall sell these com- 
modities are not invalid. 


Il. 


[Enforcement Policy] 

The defendant contends that certain in- 
equitable conduct on the part of the plaintiff 
bars it from injunctive relief. The defend- 
ant set up in its answer and contends that 
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the plaintiff does not come into court with 
clean hands in that it claims that the plain- 
tiff has permitted retail dealers competing 
with the defendant to sell at less than the 
minimum prices fixed by the fair trade 
contracts; that it permitted its own dis- 
tributors to sell at less than such prices; 
and that its allowance of exemptions to its 
employees and institutions from fair trade 
prices fixed by said contracts is unlawful. 
This last objection has already been dis- 
cussed. An examination of the statement of 
agreed facts discloses nothing that will 
support any conduct upon the part of the 
plaintiff that will justify any claim of un- 
clean hands. MacCormac v. Flynn, 313 Mass. 
547, 549-550. Walsh v. Atlantic Research 
Associates, Inc., 321 Mass. 57, 66. The method 
employed by the plaintiff in investigating 
and enforcing the prices at which retail 
dealers were bound to sell their trade 
marked appliances was not unreasonable or 
dilatory, or such as to lead anyone to be- 
lieve that the plaintiff had waived or aban- 
doned its right to enforce the minimum 
retail resale prices which had been fixed by 
its fair trade contracts. Calvert Distillers 
Corp. v. Stockman, 26 Fed. Sup. 73. Sunbeam 
Corp. v. Marcus [1952 TravE CASES § 67,288] 
105 Fed. Sup. 39. Union Carbide & Carbon 
Corp. v. White River Distributors, Inc. [1954 
TRADE CASES § 67,711], 118 Fed. Sup. 541. 
Revere Copper & Brass Inc. v. Grayson- 
Robinson Stores, Inc. [1954 Trane CaseEs 
J 67,729], 120 Fed. Sup. 258. General Electric 
Co. uv. S. Klein-on-the-Square, Inc. [1953 
TRADE CASES { 67,443], 121 N. Y. Sup. (2d) 
37. Calvert Distillers Corp. v. Nussbaum 
Liquor Store, Inc., 166 Misc. (N. Y.) 342. 
Donner v. Calvert Distillers Corp. [1950-1951 
TRADE CASES 62,740], 196 Md. 475. 


Te 


[Validity of Acts] 


The defendant finally contends that the 
McGuire act, U. S. C. (1952 ed.) Title 15, 
§ 45(a), and our fair trade law, G. L. (Ter. 
Ed.) c. 93, §§ 14 A-14D, are not valid. On 
this issue the defendant assumes the burden 
of showing the absence of any conceivable 
ground upon which these enactments may 
be supported. O’Gorman & Young, Inc. v. 
Hartford Fire Ins. Co., 282 U.S. 251, 257-258. 
Pacific States Box & Basket Co. v. White, 
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296 U. S. 176, 185. Merit Oil Co. v. Director 
of the Division on the Necessaries of Life, 
319 Mass. 301, 305. It is not within our 
province to pass upon the wisdom of an 
enactment. If the question is fairly de- 
batable we cannot substitute our judgment 
for that of the Legislature. Simon v. Need- 
ham, 311 Mass. 560, 564. 122 Main Street 
Corp. v. Brockton, 323 Mass. 646, 649. 


The McGuire act is valid. The fair trade 
acts of Illinois and California were upheld 
in Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, and Pep Boys, 
Manny, Moe & Jack of Califorma, Inc. v. 
Pyroil Sales Co., Inc., 299 U. S. 198, as 
applied to nonsigners. It was subsequently 
held in Schwegmann Brothers v. Calvert Dis- 
tillers Corp. .[1950-1951 TrRapE CASES 
J 62,823], 341 U. S. 384, that the Miller- 
Tydings act, which had amended the Sher- 
man act, applied only to cases where the 
parties litigant had entered into contracts 
made under State fair trade laws and had 
not amended the Sherman act to such an 
extent as to permit an action against non- 
signers. To permit full play to the fair 
trade laws of States, immunity from the 
Sherman law which had been granted by 
the Miller-Tydings law to a limited degree 
was extended by the McGuire act to non- 
signers. The precise contention of the 
defendant that the Old Dearborn case has 
been discredited by Schwegmann Brothers 
v. Calvert Distillers Corp. [1950-1951 TRaApE 
CASES J 62,823], 341 U. S. 384, was rejected 
in Schwegmann Bros. Giant Super Markets v. 
Eli Lilly & Co. [1953 Trave Cases { 67,516], 
205 Fed. (2d) 788, 792-793, certiorari de- 
nied 346 U. S. 856, petition for rehearing 
denied 346 U. S. 905. General Electric Co. 
v. Klem [1954 Trape Cases { 67,774], — 
Del. —.* Lionel Corp. v. Grayson-Robinson 
Stores, Inc. [1954 Trape Cases § 67,717], 15 
N. J. 191. General Electric Co. v. Masters, 
Inc. [1954 Trape Cases 67,776], 307 N. Y. 
229. Appeals in the last two cases were 
dismissed by the Supreme Court of the 
United States “for the want of a substantial 
federal question.” [1954 TrapE CAsEs 
1 67,877] 348 U. S. 859; [1954 Trape Cases 
167,907] 348 U. S. 892. It has recently 
been stated in substance that no Federal 
constitutional difficulty exists in enforcing 
State fair trade laws. Seagram-Distillers 
Corp. v. New Cut Rate Liquors, Inc. [1955 
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TRADE CASES { 68,004], 221 Fed. (2d) 815, 
820, certiorari denied sub nomine New Cut 
Rate Liquors, Inc. v. Seagram Distillers Corp., 
350 U. S. 828. Lee-Wilson, Inc. v. General 
Electric Co. [1955 Trave Cases { 68,053], 
222 Fed. (2d) 850, 854. Sunbeam Corp. v. 
Masters of Miami, Inc. [1955 Trape Cases 
{[ 68,099], 225 Fed. (2d) 191, 194. 


Our fair trade law was adopted here in 
1937 by St. 1937, c. 398, following the 
irend of other jurisdictions which origi- 
nated in 1931 in California. The California 
statute was upheld in Pep Boys, Manny, 
Moe & Jack of California, Inc. v. Pyroil 
Sales Co., Inc., 299 U. S. 198. Trade marks, 
trade names, and the good will in connec- 
tion with them, which has frequently been 
acquired at considerable expense by vari- 
ous means of advertising, had been recog- 
nized before the adoption of the fair trade 
law here as valuable property rights which 
the owner is entitled to have protected 
from those who would wrongfully impair 
their value. The producer of a trade marked 
article which is of a class in open competi- 
tion may fix the price at which the retailer 
may sell. Garst v. Harris, 177 Mass. 72. 
Garst v. Charles, 187 Mass. 144. Associated 
Perfumers, Inc. v. Andelman [1944-1945 
Trave Cases { 57,248], 316 Mass. 176. Where 
the question has been presented it has been 
decided in the great majority of cases 
that State fair trade statutes are valid and 
not contrary to the State or Federal Con- 
stitution? 
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The fair trade law does not constitute 
an unlawful delegation of power to the 
owner of the trade mark or brand. It was 
said in Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., 299 U. S. 183, 194, 
“We find nothing in this situation to justify 
the contention that there is an unlawful 
delegation of power to private persons to 
control the disposition of the property of 
others. . . .” See also Eli Lilly & Co, v. 
Saunders, 216 N. C. 163; Johnson & Johnson 
v. Weissbard, 121 N. J. Eq. 585; Burche Co. 
v. General Electric Co. [1955 Trape CaAsEs 
{ 68,078], 382 Pa. 370; Weco Products Co. 
v. Reed Drug Co., 225 Wis. 474. 


The states were permitted to exercise 
authority over transactions in interstate 
commerce in so far as they came within 
their fair trade statutes by virtue of the 
McGuire act just as, when insurance was 
found to be interstate commerce, the regu- 
lation and taxation were permitted to re- 
main with the States. Prudential Ins. Co. v. 
Benjamin, 328 U. S. 408. Our law on its 
face extended to nonsigners of fair trade 
contracts and there was no necessity for 
reenacting it after the decision in Schweg- 
mann Brothers v. Calvert Distillers Corp., 341 
U. S. 384, holding that the enforcement of 
fair trade statutes against nonsigners in 
interstate transactions had not been ex- 
empted from the anti-trust laws by the 
Miller-Tydings act. General Electric Co. v. 
Masters, Inc. [1954 TrapeE Cases 67,907], 
307 N. Y. 229, 240-241. Commonwealth v. 


1Max Factor & Co. v. Kunsman, 5 Cal. (2d) 
446, affirmed sub nomine Kunsman v. Max 
Factor & Co., 299 U. S. 198. Burroughs Well- 
come & Co. (U. S. A.) Inc. v. Johnson Whole- 
sale Perfume Co. Inc. [1940-1943 TRADE CASES 
1 56,194], 128 Conn. 596. General Electric Co. 
». Klein [1954 TRADE CASES { 67,774], Del. 
(106 Atl. [2d] 206). Seagram-Distillers Corp. 
v. Old Dearborn Distributing Co., 363 Ill. 610, 
affirmed sub nomine Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. S. 183. 
Pepsodent Co. v. Krauss Co. Ltd. [1940-1943 
TRADE CASES 56,210], 200 La. 959. Gold- 
smith v. Mead Johnson & Co., 176 Md. 682. 
W. A. Schaeffer Pen Co. v. Barrett [1950-1951 
TRADE CASES { 62,611], 209 Miss. 1. Lionel 
Corp. v. Grayson-Robinson Stores, Inc. [1954 
TRADE CASES { 67,717], 15 N. J. 191, appeal 
dismissed sub nomine Grayson-Robinson Stores, 
Inc. v. Lionel Corp. [1954 TRADE CASES 
{ 67,877], 348 U. S. 859. General Electric Co. 
v. Masters, Inc. [1954 TRADE CASES { 67,776], 
307 N. Y. 229, appeal dismissed sub nomine 
Masters, Inc. v. General Electric Co. [1954 
TRADE CASES { 67,907], 348 U. S. 892. Hli 
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Lilly & Co. v. Saunders, 216 N. C. 163. Federal 
Cartridge Corp. v. Hellstrom [1955 TRADE 
CASES { 67,923], 202 Ore. 557. Burche Co. v. 
General Electric Co. [1955 TRADE CASES 
| 68,078], 382 Pa. 370. Miles Laboratories, Inc. 
v. Owl Drug Co. [1940-1943 TRADE CASES 
{ 56,078], 67 S. D. 523. Seagram Distillers Co. 
v. Corenswet [1955 TRADE CASES f 68,108], 
— Tenn, — (281 S. W. [2d] 657). Sears v. West- 
ern Thrift Stores of Olympia, Inc. [1940-1943 
TRADE CASES {f 56,152], 10 Wash. (2d) 372. 
Weco Products Co. v. Reed Drug Co., 225 Wis. 
474. Compare Miles Laboratories, Inc. v. 
Eckerd [1954 TRADE CASES f 67,700], Fla., 
73 So. (2d) 680; Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co. [1952 TRADE 
CASES {f 67,303], 334 Mich. 109; Grayson-Robin- 
son Stores Inc. v. Oneida Ltd. [1953 TRADE 
CASES { 67,442], 209 Ga. 613; Cox v. General 
Electric Co. [1955 TRADE CASES f 67,934], 211 
Ga. 286; Union Carbide & Carbon Corp. v. 
White River Distributors, Inc. [1954 TRADE 
CASES f 67,711], 118 Fed. Sup. 541; McGraw 
Hlectric Co. v. Lewis & Smith Drug Co. Inc. 
[1955 TRADE CASES { 67,954], 159 Neb. 703. 
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Nickerson, 236 Mass, 281, 306. In re Rahrer, than those now or hereafter permitted in its 
petitioner, 140 U. S. 545, 564-565. We think fair trade agreement with other retailers. 
that the plaintiff is entitled to an injunction The plaintiff is to have costs. 

restraining the defendant from selling the So ordered. 

plaintiff's small appliances at lower prices 


[| 68,292] Schwing Motor Company, Incorporated v. Hudsor. Sales Corporation, et al. 
Belair Road Hudson, Inc. v. Hudson Sales Corporation, et al. 


In the United States District Court for the District of Maryland. Civil Nos. 6362 
and 6363. Filed February 28, 1956, 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Monopolies—Refusal to Renew Automobile Dealer 
Franchise—Exclusive Dealerships—Legality—Two Baltimore automobile dealers whose 
expiring franchises were not renewed by a manufacturer of automobiles failed to show in 
their treble damage action complaints, alleging that the manufacturer conspired with 
another automobile dealer to give such dealer a monopoly in the sale of its automobiles 
and parts in the Baltimore area, any unreasonable restraint of interstate commerce, any 
monopoly forbidden by the antitrust laws, or any injury to the public sufficient to support 
an action for treble damages under the Clayton Act. If a manufacturer chooses to sell 
its products through one or more dealers, the manufacturer may exercise its own inde- 
pendent discretion as to the parties with whom it will deal. A refusal to deal becomes 
illegal only when it produces an unreasonable restraint of trade or a monopoly forbidden 
by the antitrust laws. The mere fact that an exclusive dealership agreement gives a dealer 
a monopoly in handling the product of a manufacturer in a given area, and thereby enables 
that dealer to dictate the price at which the product will be sold in that area, subject to 
competition with the products of other manufacturers, does not condemn such agreements. 
In the instant action, neither the automobile manufacturer nor the defendant dealer domi- 
nated the automobile market in Baltimore. A manufacturer would not decide to reduce 
the number of its dealers in a particular city without discussing the matter with the dealer 
or dealers whom it wished to retain. To say that a manufacturer may legally decide to 
reduce the number of its dealers in a given area if it does not discuss the matter with 
the dealers beforehand, but violates the antitrust laws if it does discuss the matter with 
them before new agreements are made, ignores realities. No horizontal conspiracy 
between competitors, no effort to extend the manufacturer’s natural monopoly of its own 
product, and no effort to establish market dominance and drive out the products of com- 
petitors were alleged. 


See Combinations and Conspiracies, Vol. 1, f 2005.355, 2005.670, 2005.785, 2015.101; 
Monopolies, Vol. 1, | 2610.300, 2610.720. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Public—Two Baltimore automobile dealers whose 
expiring franchises were not renewed by a manufacturer of automobiles failed to show 
in their treble damage action complaints, alleging that the manufacturer conspired with 
another automobile dealer to give such dealer a monopoly in the sale of the manufacturer’s 
automobiles in the Baltimore area, any injury to the public sufficient to support an action 
for treble damages. Such a complaint must allege facts from which it can be determined 
that the conduct charged to be in violation of the antitrust laws was reasonably calculated 
to prejudice the public interest by unduly restricting the free flow of interstate commerce. 
Allegations that fewer automobiles of the manufacturer moved in interstate commerce 
into Maryland, that the registration of new automobiles of the manufacturer’s make 
declined, and that higher retail prices for the manufacturer’s automobiles have been paid 
were found not to establish any injury to the public. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 
For the plaintiffs: D. Sylvan Friedman and Wilson K. Barnes, Baltimore, Md. 
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For the defendants: Richard W. Larwin, Detroit, Mich., and Wm. L. Marbury and 
Jno. M. Jones, Jr., Baltimore, Md., for Hudson Sales Corporation and Frank Burnham. 
Wm. L. Marbury and Jno, M. Jones, Jr., Baltimore, Md., for Hudson Motor Car Company. 
John S. Stanley and Hershey, Donaldson, Williams & Stanley for Bankert Hudson, Inc., 


and Martin A. Bankert. 


[Issue] 


THOMSEN, Chief Judge [In full text]: De- 
fendants have moved to dismiss the amended 
complaints on the ground that they do not 
state claims upon which relief can be granted 
in these two actions, which are brought to 
recover treble damages under the anti-trust 
laws, 15 U. S.C. A. secs. 1, 2, 15. Motions 
to dismiss the original complaints on the 
same ground were granted by Judge Coleman, 
with leave to amend, The principal question 
in each case is whether an agreement be- 
tween an automobile manufacturer and a 
retail dealer, pursuant to which the manu- 
facturer refuses to renew expiring agree- 
ments with two other dealers, and gives 
the dealer a “virtual monopoly” of the sale 
of one make of automobile in one city, is 
a combination or conspiracy to monopolize 
trade or commerce, or in restraint of trade 
or commerce, in violation of the Sherman 
Act and of the Clayton Act. 


THE PARTIES 


The amended complaints are essentially 
similar, and will be referred to as “the com- 
plaints.” The word “plaintiffs” will be 
used to mean the plaintiffs in both cases. 
When differentiation is desirable, “Schwing” 
will refer to the Maryland corporation, 
Schwing Motor Company, Inc., its stock- 
holders, and the individual proprietor whose 
business it took over in 1948; “Belair Road” 
will refer to the other plaintiff, also a Mary- 
land corporation, and to its sole stockholder. 


The defendants in each case are: Hudson 
Sales Corporation, a Michigan corporation, 
which “substantially” acts as the sales de- 
partment of the defendant Hudson Motor 
Car Company, also a Michigan corporation, 
Frank Burnham, dealer representative of 
the two Hudson companies in the Maryland 
area, and Claude W. Margetts, zone man- 
ager of the two companies in the Maryland- 
District of Columbia area, all of whom will 
be referred to collectively as “Hudson”; 
Bankert Hudson, Inc., a Maryland corpo- 
ration, and Martin A. Bankert, its president, 
who will be referred to collectively as 
“Bankert”. 
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ALLEGATIONS OF THE 
COMPLAINTS 


[Plaintiffs Businesses] 


Schwing alleges that in 1944 Hudson 
urged Schwing, then a Ford dealer at 
3324-32 Keswick Road in (north) Baltimore, 
to establish a Hudson agency in Baltimore 
and surrounding territories at the Keswick 
Road location, there being then no effective 
Hudson representation in the Baltimore 
area. Schwing agreed to become a master 
franchise dealer for Hudson upon assurance 
that he would receive an annual quota of 
150 Hudson automobiles. Between 1945 
and 1950, in accordance with the request 
and insistence of Hudson, Schwing purchased 
and improved a used-car lot, improved his Kes- 
wick Road building, purchased adjoining prop- 
erties, and advertised Hudson automobiles, 
parts and accessories. The business was 
successful; in 1951 Hudson recognized 
Schwing as one of the foremost Hudson 
dealers in the entire country, and its dealer- 
ship agreement was renewed each year until 
September 30, 1952. 

Belair Road alleges that it became a 
Hudson master dealer in 1947, at the sug- 
gestion of Hudson, rented a building at 
4709 Belair Road in (northeast) Baltimore, 
purchased equipment, etc. Its dealership 
agreement was renewed each year until 
September 30, 1952. 

Both complaints allege that in March, 
1951, without prior knowledge by plaintiffs, 
Bankert “opened a Hudson Master Dealer- 
ship” at Howard and Twenty-fifth Streets, 
in (north-central) Baltimore; that plaintiffs 
were assured by Hudson at or about that 
time that their dealerships would be re- 
newed; and that they were renewed for the 
year beginning October 1, 1951, but not 
thereafter. 


[Alleged Conspiracy] 


It is alleged that beginning in September, 
1951, defendants, with full knowledge of 
plaintiffs’ contracts, combined, conspired 
and agreed with each other and with divers 
other persons, “to restrain a part of the 
trade and commerce in Hudson automobiles 
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and Hudson automobile parts and accessor- 
ies among the several States’; and did 
restrain said trade and commerce in viola- 
tion of 15 U. S. C. A. sec. 1, and combined, 
etc. “to monopolize a part of the trade and 
commerce in Hudson automobiles,” etc. and 
have “monopolized and attempted to mo- 
nopolize said trade and commerce,” in viola- 
ton Ot lon Ulesin Ce Actsec=c. 


The complaints allege that the object and 
purpose of said conspiracy was to eliminate 
each of the plaintiffs from competition with 
Bankert in the sale of such automobiles and 
parts, to restrain and restrict the interstate 
shipment of such automobiles and parts, and 
to create a monopoly thereof in the Balti- 
more area and the State of Maryland to the 
end that higher prices might be obtained 
from the purchasing public, to fix arbitrarily 
the price of used Hudson automobiles offered 
in trade for new Hudson automobiles below 
the true and competitive price thereof in 
order to obtain abnormally large and non- 
competitive profits from such trade-ins, and 
to monopolize the supplying of Hudson 
parts, accessories and Hudson service to 
the public in Maryland, particularly in the 
Baltimore area, in order to obtain higher 
prices therefor and to render less efficient 
and less convenient service at higher cost. 

Both complaints allege the following specific 
acts in furtherance of the alleged conspiracy : 
in violation of its contracts with plaintiffs, 
Hudson, at the instance of Bankert, refused 
to deliver to plaintiffs their respective quotas 
of new Hudson automobiles, although they 
had been properly ordered and were avail- 
able; Bankert circulated rumors among 
plaintiffs’ customers, and Burnham told the 
finance company which financed plaintiffs’ 
sales, that plaintiffs would lose their fran- 
chises; Bankert, with the assistance of Hud- 
son, attempted to employ certain persons 
then employed by plaintiffs; and Bankert 
induced Hudson to decline to renew the 
franchise or dealership agreements with 
plaintiffs which expired on September 30, 
1952, and which would otherwise have been 
renewed. Schwing’s complaint adds that 
Margetts and Burnham asked Schwing to 
resign his dealership in September, 1951; 
Belair Road’s complaint adds that Hudson 
advised other dealers not to sell new Hudson 
automobiles to it. Each plaintiff alleges 
the refusal of Hudson to renew the other’s 
franchise, and both allege that as a result 
of the refusal of Hudson to renew plain- 
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tiffs’ franchises, Bankert has a “virtual 
monopoly” of the sale of new Hudson auto- 
mobiles and Hudson automobile parts and 
accessories in the City of Baltimore, and 
has arbitrarily fixed the price offered for 
trade-ins at prices lower than the true com- 
petitive prices thereof, and thus has obtained 
abnormally large non-competitive profits on 
such trade-ins. 


[Results] 


Both complaints allege that as a result of 
the combination, conspiracy and “virtual 
monoply,” the public has been injured, in 
that: (a) in 1952 fewer automobiles moved 
in interstate commerce into the State of 
Maryland than would otherwise have moved; 
in support of this contention it is alleged 
that Hudson refused to accept orders for 
357 automobiles in accordance with plain- 
tiffs’ quotas; it is alleged on information 
and belief that these automobiles were not 
otherwise sold in Maryland, and plaintiffs 
believe that but for the conspiracy they 
could have sold even more Hudsons; (b) 
during the first five months of 1953 the regis- 
trations of new Hudson automobiles in the 
City of Baltimore were less by 95 than such 
registrations for the comparable period of 
1952; this reduction was. much greater than 
the average for 32 states for the 12 months 
ending May 31, 1953; and it is concluded 
that the difference between the 1952 regis- 
trations and the 1953 registrations, together 
with additional new Hudson automobiles, 
would have been sold in the Baltimore area 
had the plaintiffs still been operating as 
Hudson agents; (c) higher acquisition prices, 
i.e. the retail prices of new Hudson auto- 
mobiles less the used Hudson automobile 
trade-in allowances, have been paid, are 
being paid and will be paid to Bankert by 
the public; (d) and higher prices have been, 
are being and will be charged for Hudson 
parts, accessories and service, and the serv- 
ice is less efficiently performed and may 
only be obtained at a less convenient source 
and from less efficient personnel than was 
the case prior to the consummation of the 
unlawful conspiracy and combination and 
virtual monopoly. 


[Damages] 


The complaints allege that plaintiffs have 
been damaged in the “actual” amounts of 
$419,064.71 and $717,698.16 respectively, and 


claim treble those amounts, with costs and 
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[Antitrust Claim Only] 


Plaintiffs have thus alleged facts which 
would support claims against Hudson and 
which might support claims against Ban- 
kert for tortious interference with contract 
rights. But plaintiffs’ counsel stated in open 
court that plaintiffs are not pressing any 
such claims in these cases, which are based 
solely on the claimed violations of the 
anti-trust laws. Moreover, there is no di- 
versity of citizenship between either plain- 
tiff and Bankert. 


[Other Facts] 


It is not alleged in the complaints, but it 
was stated without denial at the hearing, 
that in 1951 and 1952 there were two other 
Hudson dealers in the Baltimore metro- 
politan area in addition to Schwing, Belair 
Road Hudson, and Bankert: one in Dun- 
dalk, in southeast Baltimore, the other in 
Catonsville, over the city line to the south- 
west. Plaintiffs concede that there are many 
dealers for other makes of automobiles in 
all parts of the city and the metropolitan 
area, Plaintiffs do not contend that either 
Bankert or Hudson held a dominant posi- 
tion in the manufacture or sale of auto- 
mobiles in Baltimore or anywhere else. 
Only a “virtual monopoly” in the sale of 
new Hudson automobiles and Hudson parts 
and accessories in Baltimore is alleged. 


DISCUSSION 
[Refusal to Deal—Exclusive Agencies] 


The general principles which control these 
cases have been frequently stated, and may 
be briefly summarized. Every manufacturer 
has a natural and complete monopoly of 
his particular product, especially when sold 
under his own private brand or trade name. 
Arthur v. Kraft-Phenix Cheese Co., (D. C. 
Md.) 26 F. Supp. 824, 828. If he is engaged 
in a private business, he is free to exploit 
this monopoly by selling his product di- 
rectly to the ultimate consumer or through 
one or more distributors or dealers, as he 
may deem most profitable to him. If he 
chooses the latter method, he may exer- 
cise his own independent discretion as to 
the parties with whom he will deal. This 
is a common law right which the anti-trust 
laws have not destroyed. U. S. v. Colgate 
& Co., 250 U. S. 300; Federal Trade Commis- 
sion v. Raymond Bros.-Clark Co., 263 U. S. 
565; Times-Picayune Publishing Co. v. U. S. 
[1953 Trape Cases { 67,494], 345 U. S. 594; 
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Great Atlantic & Pacific Tea Co. v. Cream of 
Wheat Co., (2 Cir.) 227 Fed. 46, 49. A re- 
fusal to deal becomes illegal only when it pro- 
duces an unreasonable restraint of trade or a 
monopoly forbidden by the anti-trust laws. 
Kiefer-Stewart Co. v. Jos. E. Seagram & Sons, 
Inc. [1950-1951 Trape Cases { 62,737], 340 
U.S. 211; Lorain Journal Co. v. U. S. [1950- 
1951 Trave Cases § 62,957], 342 U. S. 143. 


A manufacturer may prefer to deal with 
one person rather than another, and may 
grant exclusive contracts in a particular 
territory. Windsor Theatre Co. v. Walbrook 
Amusement Co., (4 Cir.) [1950-1951 TrapE 
Cases { 62,857], 189 F. 2d 797. Unless his 
contract so provides, a dealer once ap- 
pointed has no tenure, no right to a renewal 
of his contract. Ford Motor Co. v. Kirk- 
myer Motor Co., (4 Cir.) 65 F. 2d 1001; 
Hudson Sales Corp. v. Waldrip, (5 Cir.) (1954 
Travde CASES { 67,694], 211 F. 2d 268, cert. 
den. 348 U.S. 821. 


An exclusive agency or dealership neces- 
sarily involves a limited monopoly to sell 
the product of the manufacturer in the area 
covered by the exclusive agreement. Such 
limited monopolies are not invalid, Wind- 
sor Theatre Co. v. Waibrook Amusement Co., 
supra; Brosius v. Pepsi-Cola Co., (3 Cir.) 
[1946-1947 Trape Cases § 57,459], 155 F. 2d 
99, unless they are used to violate the anti- 
trust laws. They may not be used to extend 
the producers’ monopoly into other fields, 
e. g. the financing of General Motors auto- 
mobiles, U. S. v. General Motors Corporation, 
(7. Cir. [1940-1943 Trape Cases J 56,120, 
56,139] 121 F. 2d 376; Emich Motors Corp. 
v. General Motors Corp. [1950-1951 TrapE 
CAsES { 62,778], 340 U. S. 558, modifying 
(7 Cir.) [1950-1951 Trane Cases J 62,577] 
181 F. 2d 70. Nor may they be used to es- 
tablish market dominance and drive out 
the products of competitors. U. S. v. Colum- 
bia Steel [1948-1949 Trane CAseEs J 62,260], 
334 U. S. 495. But the mere fact that such 
an agreement necessarily gives the dealer 
a monopoly in handling the product of the 
particular manufacturer in a given area, and 
thereby enables the dealer to dictate the 
price at which the products of that manu- 
facturer shall be sold in that area, subject to 
competition with the products of other manu- 
facturers, does not condemn such agreements; 
otherwise all exclusive agency agreements 
would be illegal per se. Apex Hosiery Co. v. 
Leader [1940-1943 TrapE Cases f 56,039], 
310 U. S. 469; Windsor Theatre Co. v. Wal- 
brook Amusement Co., (4 Cir.) [1950-1951 
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TRADE CASES J 62,857] 189 F. 2d 797; Arthur 
v. Kraft-Phenix Cheese Co., (D. C. Md.) 26 
F. Supp. 824. 


[Injury to Public] 


The main purpose of the anti-trust laws 
is to protect the public from monopolies 
and restraints of trade, and the individual 
right of action for treble damages is inci- 
dental and subordinate to that main pur- 
pose. Wilder Mfg. Co. v. Corn Products Co., 
236 U. S. 165, 174; Glenn Coal Co. v. Dickin- 
son Fuel Co., (4 Cir.) 72 F. 2d° 885, 889. 
Public injury alone justifies the threefold 
increase in damages. It is essential, there- 
fore, that the complaint allege facts from 
which it can be determined that the con- 
duct charged to be in violation of the anti- 
trust laws was reasonably calculated to 
prejudice the public interest by unduly 
restricting the free flow of interstate com- 
merce. Apex Hosiery Co. v. Leader [1940- 
1943 TravE CAseEs § 56,039], 310 U. S. 469; 
Wilder Mfg. Co. v. Corn Products Co., 236 
U. S. 165; Glenn Coal Co. v. Dickinson Fuel 
Co., (4 Cir.) 72 F. 2d 885; Brosius v. Pepsi- 
Cola Co., (3 Cir.) [1946-1947 Trapr CasEs 
9 57,459] 155 F. 2d 99; Kinnear-Weed Corp. 
v. Humble Oil and Refining Co., (5 Cir.) 
[1954 TrapEe CASES { 67,822] 214 F. 2d 891, 
893; Hudson Sales Corp. v. Waldrip [1954 
TRADE CASES { 67,694], (5 Cir.) 211 F. 2d 
268; Boro Hall Corp. v. General Motors Corp., 
(2 Cir. [1940-1943 Trape Cases { 56,178] 
124 F. 2d 822; Fedderson Motors v. Ward, 
(10 Cir.) [1950-1951 Trape Cases f 62,579] 
180 F. 2d 519; Riedley v. Hudson Motor Car 
Co., (W. D. Ky.) [1948-1949 TrapE Cases 
{ 62,369] 82 F. Supp. 8. 


In an effort to meet the requirements of 
these cases, plaintiffs have claimed in their 
amended complaints that as a result of the 
alleged combination and conspiracy and 
virtual monopoly, the public in the Balti- 
more area and in the State of Maryland has 
been injured and damaged in a number of ways. 


Subparagraph 10(A) of each complaint 
alleges that during the year 1952 fewer 
Hudson automobiles moved in interstate 
commerce into the State of Maryland than 
would have so moved if there had been no 
such combination and conspiracy, and in 
particular, that Hudson refused to accept 
orders for some 357 new Hudson automo- 
biles from the plaintiffs in accordance with 
their respective quotas. It is further al- 
leged, on information and belief, that the 
357 Hudson automobiles were not other- 
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wise sold in the State of Maryland, from 
which plaintiffs draw the conclusion that 
357 new Hudson automobiles did not move 
in interstate commerce into the State of 
Maryland which but for said conspiracy and 
combination would have so moved. There 
is no allegation that Hudson did not ship 
to plaintiffs and to its other dealers in 
1952 a sufficient number of automobiles to 
supply all persons in the City of Baltimore 
and elsewhere in the State of Maryland 
who wished to buy Hudson automobiles. 
There is no allegation that there was any 
dearth in the supply of automobiles in gen- 
eral, or of Hudson automobiles in par- 
ticular. It is not alleged that the public 
could not have bought as many Hudson 
automobiles as it wished either from Bank- 
ert or from the two other Hudson dealers 
in the Baltimore metropolitan area. The 
allegation, on information and belief, that 
the 357 automobiles were not otherwise 
sold, and that “it is believed” that an even 
greater number could have been sold had 
it not been for the alleged conspiracy, does 
not show that in 1952 the public was unable 
to buy at competitive prices all of the auto- 
mobiles that it wished to buy, or even that 
it was unable to buy at competitive prices 
all of the Hudson automobiles which it 
wished to buy. 


Subparagraph 10(B) alleges that the regis- 
tration of new Hudsons in Baltimore City 
declined approximately 36% during the five 
month period from January 1, 1953, to 
May 31, 1953, as a result of the unlawful 
combination and conspiracy. Plaintiffs com- 
pare this decline with a decline of less than 
1% in an average of thirty-two states during 
the twelve month period from May 31, 
1952, to May 31, 1953. Several doubts im- 
mediately arise. The two periods are not 
comparable. The figures show merely that 
for one reason or another the Maryland 
public purchased fewer Hudson automo- 
biles. The decrease may well have been 
due to competition with other makes, which 
continued unabated. It is hard to under- 
stand why Hudson should have conspired 
with anybody to sell fewer Hudson auto- 
mobiles. But assuming that the decrease 
in sales was the result of the conspiracy, 
it does not follow that the public was 
injured, or that there was any such restraint 
of trade as is forbidden by the anti-trust 
laws. In Apex Hosiery Co. v. Leader [1940- 
1943 Trape Cases [56,039], 310 U. S. 469, 
there is a full discussion of the purpose of 
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the act and the history of the cases con- 
struing it. See particularly pages 495, et seq. 
One of the grounds of decision in the Apex 
case was that the public was not injured by 
the fact that 1,000 dozen pairs of Apex 
stockings failed to move in interstate com- 
merce, because the conspiracy had no effect 
on the market of the general commodity, 
and did not give the conspiring group the 
power to fix prices, restrict production, or 
lessen quality with impunity, inasmuch as 
the general market remained in its normal 
competitive state. So, in the case at bar, 
the public was not injured by the alleged 
fact that 357 Hudson automobiles failed 
to move in interstate commerce, since the 
market in the general commodity, auto- 
mobiles in all price ranges, remained in 
its normal competitive state. The Apex case 
emphasized market control as a prerequisite 
for violation of the Sherman Act. See also 
Appalachian Coals, Inc. v. U. S., 288 U. S. 
344, 360; U. S. v. International Harvester Co., 
274 U. S. 693, 704. 


The distinction between restraints which 
produce an effect upon the market in a com- 
modity generally and those restraints which 
affect a relatively minor brand in a highly 
competitive market of the general commod- 
ity was recognized by Judge Chesnut in 
Arthur v. Kraft-Phenix Cheese Corp., 26 F. 
Supp. 824. In that case the amended dec- 
laration alleged that the corporate defendant 
conspired with one of its dealers to refuse 
to sell its private brand products to the 
plaintiff, another dealer, at dealers’ discount, 
unless plaintiff would buy out, or sell out to, 
the defendant dealer. The court distin- 
guished the case of Binderup v. Pathe Ex- 
change, Inc., 263 U. S. 291, on the ground 
that the Binderup case involved defendants 
who controlled the “distribution of all] films” 
in the United States, and distinguished 
Eastman Kodak Co. v. Southern Photo Mate- 
rials Co., 273 U. S. 359, on the ground that 
the monopoly there charged was the monop- 
oly of “the trade in photographic supplies”. 
Judge Chesnut said: 


“These two cases, one illustrating a re- 
straint of trade, and the other a monopoly 
of trade, are very different from the case 
as made in the declaration here. The 
articles of trade here involved are cheeses 
and mayonnaise of which there is com- 
mon knowledge that there are many 
makes and brands on the market. Al- 
though the declaration alleges that the 
defendant corporation is the result of 
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several combinations of other corpora- 
tions, there is no allegation of any effort 
or attempt to monopolize the market in 
cheese Or mayonnaise products generally. 
Nor is there any allegation of any com- 
bination or conspiracy between two or 
more manufacturers of cheese and mayon- 
naise products to deprive the plaintiff of 
an opportunity to deal in cheese and may- 
onnaise of other manufacturers at dealers’ 
customary discounts,” 


In substantially all of the cases cited by 
plaintiffs, there was a horizontal conspiracy 
between competitors, In a few, e. g. U. S. 
v. General Motors Corp., (7 Cir.) [1940-1943 
TRADE CASES § 56,120, 56,139] 121 F. 2d 376, 
the case turned on the dominant position of 
the company in the industry. By no stretch 
of the imagination could Hudson or Ban- 
kert be considered to have dominated the 
automobile market in Baltimore or anywhere 
else. It was stated without contradiction at 
the hearing that Hudson sold about 2% of 
the automobiles sold in the United States, 
and that the percentage in the City of Balti- 
more and the State of Maryland would not 
be far different. 


Subparagraph 10(C) alleges that higher 
“acquisition prices” (the retail prices of new 
Hudson automobiles, less the used Hudson 
automobile trade-in allowances) have been 
paid, are being paid and will be paid to 
Bankert by the public. Again it is important 
to note what is not and could not be al- 
leged. There is no allegation that Bankert 
refused to accept cash for a new Hudson 
without demanding a trade-in, or that the 
cash price of a new Hudson was raised in 
any manner by Bankert. There is no allega- 
tion that Bankert had a “virtual”? monopoly, 
or any other kind of monopoly of the gen- 
eral used car market in the Baltimore area. 
The owner of an old Hudson could sell it 
to a used car dealer and buy a new Hudson 
for cash, or could trade in his old Hudson 
on a new car of another make. More im- 
portantly, the owner of an old Hudson who 
was not satisfied with Bankert’s trade-in 
offer could go to either or both of the other 
Hudson dealers in the Baltimore metro- 
politan area and see what they would offer 
in trade. 


[Existence of Restraint of Trade or 
Monopoly] 


No horizontal conspiracy between com- 
petitors, no effort to extend the manufac- 
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turers’ natural monopoly of its own product, 
no effort to establish market dominance 
and drive out the products of competitors 
is alleged. The absence of such allegations 
distinguishes the case at bar from all of the 
cases cited by plaintiffs except one, Webster 
Motor Car Co. v. Packard Motor Car Co. 
[1955 Trape Cases § 68,171], 135 F. Supp. 4, 
recently decided by the District Court for 
the District of Columbia and now on ap- 
peal. The facts in that case, as set out in 
the opinion of Judge Holtzoff, are similar 
to the facts alleged in the amended com- 
plaints in our case, except that Packard gave 
Zell an exclusive contract for the Baltimore 
area and eliminated all rival dealers. Judge 
Holtzoff recognized that a business con- 
cern has the privilege of selling its products 
to whomever it chooses, to refrain from 
dealing with any one, and to prefer one po- 
tential customer over another. He said that 
“af the Packard Motor Car Company of its 
own initiative, for whatever reasons it 
deemed best, determined that thereafter 
there should be only one Packard dealer in 
Baltimore, who would receive an exclusive 
franchise, and that this dealer should be the 
Zell Motor Car Company, there would prob- 
ably have been no violation of the anti-trust 
laws.” But he said that “the right to select 
one’s customer’s is a right that may be 
exercised free from compulsion and without 
agreements with others that tend unrea- 
sonably to restrain interstate commerce or 
to create a monopoly. Such a choice may 
not legally result from an agreement or 
arrangement or conspiracy between two or 
more individuals, or two or more business 
concerns, to exclude others from the chan- 
nels of trade, or to attempt to create a 
monopoly or substantial monopoly for one 
of the parties to the agreement.” 


That is true if the agreement is a hori- 
zontal one between competitors, or if the 
manufacturer dominates the market in the 
commodity. But it had not theretofore been 
held to be true where the agreement was 
between a comparatively small manufac- 
turer in a highly competitive field and a 
local dealer whom the manufacturer wished 
to secure or retain. Hudson Sales Corp. v. 
Waldrip, supra; Fedderson Motors v. Ward, 
supra, The question, of course, is what 
agreements tend “unreasonably” to restrain 
interstate commerce, and whether the “mo- 
nopoly” is a true monopoly of a commod- 
ity, or merely the natural and proper 
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monopoly which every manufacturer has 
of his own product in a highly competitive 
market. 


Judge Chesnut recognized this distinc- 
tion in Arthur v. Kraft-Phenix Cheese Co., 
supra, as did the Seventh Circuit in the 
General Motors case, where they said: 


“« * & For that matter GMC has always 
dominated the market for General Motors 
cars to a considerable extent, but it was 
only when control of the marketing proc- 
ess was perfected by the appellants and 
was directed at the creation of an artificial 
non-competitive market for GMAC, that 
it extended beyond legitimate business de- 
mands and became a menace to the in- 
terests of the public.” 121 F. 2d at 403. 


Judge Holtzoff concluded in the Packard 
case that the jury “had a right to reach the 
conclusion that an agreement on the part of 
the manufacturer with one of its own deal- 
ers to terminate the franchise of all com- 
petitors and to grant to him a monopoly 
within a certain area, is an agreement in un- 
reasonable restraint of trade, or an agree- 
ment to monopolize.” But it must be recognized 
that a manufacturer would not decide to re- 
duce the number of its dealers in a particu- 
lar city from 5 to 3 or from 2 to 1 without 
discussing the matter with the dealers or 
dealer whom it wished to retain. Such de- 
cisions are not made in a vacuum. To say 
that a manufacturer may legally decide to 
reduce the number of its dealers in a given 
area if it does not discuss the matter with 
the dealers beforehand, but violates the 
antirust laws if it does discuss the matter 
with them before the new agreements are 
made, ignores the realities. Of course the 
agreement would be invalid if it was the re- 
sult of some horizontal arrangement between 
competitors, or if there was any agreement 
which tended unreasonably to restrain in- 
terstate commerce or to create a monopoly. 
But a monopoly in that sense would have to 
be a real monopoly in the commodity and 
not the natural monopoly which a manu- 
facturer has in his own product. Unless the 
manufacturer dominates the market, he has 
a right to give a dealer an actual monopoly, 
let alone a “virtual” monopoly, in the sale 
of his particular make or brand in a par- 
ticular territory. And this right is not to be 
lost simply because the manufacturer and 
the dealers discuss the matter before the ex- 
piring agency or dealership agreements ter- 
minate and are not renewed. The conclusion 
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reached by Judge Holtzoff is in conflict with 
the conclusion reached by Judge Chesnut in 
Arthur v. Kraft-Phenix Cheese Corp., 26 F. 
Supp. 824. It seems to me that Judge Ches- 
nut’s rule is the sounder rule, more in ac- 
cord with the doctrine of the cases cited above. 


If the plaintiffs’ contention were correct, 
it is hard to see how Hudson could ever 
reduce the number of its dealers in any given 
area after discussing the matter with the 
dealers involved, since the remaining dealers, 
whether one or two or three, would have a 
“virtual monopoly” of the sale of new Hud- 
son automobiles in the area. 

Subparagraphs 10(D) and 10(E) allege 
that higher prices and charges have been, 
are being and will be charged by Bankert 
for supplying Hudson parts, accessories and 
Hudson service, and that such “authorized” 
service is less efficiently performed and may 
only be obtained at a less convenient source 
and from less efficient personnel than was 
the case prior to the consummation of the 
alleged conspiracy, combination and virtual 
monopoly. Once again, we must note what 
is not and presumably could not be alleged. 
It is not alleged that Bankert had any mo- 
nopoly, virtual or otherwise, in the supply- 
ing of Hudson automobile parts, accessories 
and service. It is not alleged that Hudson 
would not sell Hudson parts to any repair- 
man at the same price it sold them to Bank- 
ert and the other two Hudson dealers in the 
Baltimore area. The question of convenience 
is relative. Bankert’s establishment at 25th 
and Howard Streets is more centrally lo- 
cated than the establishment of either of 
plaintiffs. Each location would be more 
convenient for some people and less con- 
venient for others. Such matters do not 
come within the purpose of the Sherman 
Act. Boro Hall Corp. v. General Motors Corp., 
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(2 Cir.) [1940-1943 Trapeze Cases { 56,178] 
124 F. 2d 822; Lawson v. Woodmere, (4 Cir.) 
[1954 Trape Cases { 67,904] 217 F. 2d 148. 
“In the classic cases of Standard Oil Co. of 
New Jersey v. United States, 221 U. S. 1, 31 
S. Ct. 502, 55 L. Ed. 619, and United States v. 
American Tobacco Co., 221 U. S. 106, 31 S. Ct. 
632, 648, 55 L. Ed. 663, the Supreme Court 
established the celebrated ‘rule of reason’ 
by holding that not all restraints of inter- 
state commerce are within the ambit of the 
Sherman Anti-Trust Act, but only those 
restraints which are undue of unreasonable. 
The Act does not cover restraints that are 
merely incidental, casual and immaterial.” 
Lawson v. Woodmere, supra, at p. 151. 


[Complaints Dismissed] 


I conclude that the amended complaints 
do not show any unreasonable restraint of 
interstate commerce nor any monopoly for- 
bidden by the anti-trust laws nor any injury 
to the public sufficient to support an action 
for treble damages under the Clayton Act. 
In the Kraft-Phenix case, Judge Chesnut said: 


“It is not generally desirable to decide 
cases of doubtful import on the pleadings 
only as by demurrer. But suits of this 
character involving alleged conspiracies to 
monopolize or restrain trade often lead 
to very protracted trials and it is not rea- 
sonable to subject either or both parties 
to the expenses of a long trial when it 
fairly appears with reasonable clarity from 
the declaration that conceding all the facts 
therein well pleaded, there would have to 
be a directed verdict against the plaintiff; 
especially where, as here, we are dealing 
with a declaration which has been amended 
after full argument and considered opin- 
ion on the original declaration.” 


The motions to dismiss the amended 
complaints are hereby granted. 


[ 68,293] United States v. Birdsboro Steel Foundry and Machine Company (a Penn- 
sylvania corporation), also known as B. S. F. Company; Mesta Machine Company; and 
Birdsboro Steel Foundry and Machine Company (a Delaware corporation). 

In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 9659. Dated March 1, 1956. 


Case No. 1094 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Patents—Exclusive Cross-Licensing Agreement-— 
Method of Compensation—Limitation on Use—Future Patents.—A patent licensing agree- 
ment, covering blocking and complementary patents for cooling beds used in conjunction 
with rolling mills, whereby cooling bed manufacturer A granted exclusive licenses to all of 
its patents to manufacturer B, which was given the exclusive right to make and sell 
cooling beds for semi-finished products, and cooling bed manufacturer A was given the 


| 68,293 


Trade Regulation Reports 


Number 45—110 
4-5-56 


71,326 Court Decisions 

U. S. uv. Birdsboro Steel Foundry and Machine Co. 
exclusive right to sell cooling beds for merchant mills was not illegal under the Sherman 
Act. The method by which manufacturer A was compensated, the grant of such exclusive 
selling rights, did not restrain trade any more than would a typical agreement for the payment of 
specified royalties. The agreement, viewed as an exclusive cross-licensing agreement, 1s 
not illegal per se. The fact that the licenses granted were limited in their fields of use did 
not make them illegal. The manufacturers were not actual or potential competitors in the 
manufacture of cooling beds of the type covered by the agreement. Neither a provision for 
the automatic inclusion of future cooling bed patents under the terms of the agreement nor 
a provision permitting manufacturer A to build cooling beds for merchant mills, if the 
prices at which manufacturer B should sell such cooling beds to manufacturer A for resale 
were not low enough to enable manufacturer A to sell in competition with equipment 
manufactured by others, was illegal. 

See Combinations and Conspiracies, Vol. 1, {[ 2013.330, 2013.390, 2013.460, 2013.600, 
2013.700. 

For the plaintiff; Donald G, Balthis, Morton M. Fine, and John R. Bronaugh, Middle 
Atlantic Office, Antitrust Division, Department of Justice, Philadelphia, Pa. 

For the defendants: Joseph W. Swain, Jr., and John S. Estey (Montgomery, 
McCracken, Walker & Rhoads), Philadelphia, Pa. and William G. Dickie, Jr. (Dickie, 
McCamey, Chilcote, Reif & Robinson), Pittsburgh, Pa., for Birdsboro Steel Foundry and 
Machine Co. Walter J. Blenko, Edmund K. Trent, and Walter J. Blenko, Jr. (Blenko, 
Hoopes, Leonard & Buell, and Reed, Smith, Shaw & McClay), Pittsburgh, Pa., for Mesta 


Machine Co. 
Discussion 


[Violation of Sherman Act Alleged] 


Joun L. Miter, District Judge [Jn full 
text except for Findings of Fact]: This is a 
civil action under §4 of the Sherman Act, 15 
U. S. C. A. §4, alleging violation of §1 of 
the act, 15 U. S.C. A. § 1. Injunctive relief, 
looking to the future, is sought. Therefore, 
the disposition of the case must ultimately 
turn upon consideration of the 1942 agree- 
ment between defendants and their activities 
pursuant thereto, that agreement being the 
only agreement which has existed between 
defendants, relating to the subject matter 
of this action, since 1942. See Standard Oil 
Co. v. United States, 283 U. S. 163, 182 
(1931). 


[Blocking and Complementary Patents] 


As more specifically set forth in the find- 
ings [not reproduced], defendants’ patents 
which are here involved were both blocking 
and complementary. Defendants could, of 
course, refrain from making any agreement 
concerning such patents, in which event 
cooling beds embodying the best features of 
both defendants’ patents could not lawfully 
be made, used, or sold, competitively or 
otherwise. Thus, in the absence of an agree- 
ment linking the right to use both defend- 
ants’ patents, neither the public nor defendants 
could obtain any benefit from the inventions 
or from the lawful monopoly of the patents 
during the life of the patents. Therefore, it 
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would seem that some agreement whereby 
the patent rights may be combined is desir- 
able from the viewpoint of the public interest. 


Defendants could, of course, dedicate their 
patents to the public use, or grant free or 
cheap licenses to all applicants (of which, 
with one exception, there have been none), 
or agree to compete with each other in the 
production of the patented beds (although 
Mesta could not feasibly perform such an 
agreement), or otherwise disclaim the law- 
ful monopoly powers conferred by the pat- 
ent laws. It may be assumed that it woud 
be of public benefit if defendants, as well 
as all patentees, would go on inventing and 
disclosing their inventions without claim- 
ing the rewards inherent in the monopoly 
powers conferred by the patent laws. But 
patentees are not required by law, nor can 
they reasonably be expected, to do so. 

Plaintiff’s position is, in effect, that de- 
fendants, with their blocking and comple- 
mentary patents, must be limited to a choice 
of the two foregoing alternatives, although 
no one would benefit from the first alterna- 
tive, and the second would nullify or greatly 
impair the value of defendants’ lawful 
monopoly powers. All of the aspects of de- 
fendants’ agreement and of their activities 
of which plaintiff complains serve only to 
show that defendants have combined their 
patents in such a way as to maintain the 
monopoly powers conferred by the patents. 
This, in the opinion of the court, they were 
entitled to do. 
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[Exclusive Cross Licensing of Patents— 
Legality] 


Agreements for exclusive limited patent 
licenses are not illegal per se, although they 
do involve a restraint of commerce. United 
States uv. General Elec. Co., 272 U. S. 476 
(1926) ; Brownell v. Ketcham Wire & Mfg. 
Co, [1954 Trape Cases { 67,686], 211 F. 2d 
121 (9th Cir. 1954). That is so because the 
restraint arises from the patent grant and 
its lawful transfer. As stated in Bement v. 
National Harrow Co., 186 U. S. 70, 92 (1902) : 

“[The Sherman Act] clearly does not 

refer to that kind of a restraint of inter- 

state commerce which may arise from 
reasonable and legal conditions imposed 
upon the assignee or licensee of a patent 
by the owner thereof, restricting the terms 
upon which the article may be used... .” 


The agreement in the instant case involves 
exclusive cross licenses, although in sub- 
stance it is not far different from an exclu- 
sive licensing of all of Mesta’s cooling bed 
patents to Birdsboro, with no license from 
Birdsboro to Mesta, but with a rather un- 
usual provision for compensating Mesta for 
its licenses. Birdsboro was given the ex- 
clusive right to make and sell under all the 
patents, except that Mesta was, in effect, 
allowed to take a middleman’s profit by 
having the exclusive right to sell cooling 
beds for merchant mills. The method for 
compensating Mesta does not restrain com- 
merce any more than a more typical agree- 
ment for the payment of specified royalties. 
Cf. Automatic Radio Mfg. Co. v. Hazeltine Re- 
search, Inc. [1950-1951 Trave Cases { 62,634], 
339 U. S. 827 (1950). In considering the 
reasonableness of the provision, it must be 
remembered that cooling beds are not mass 
production items; their prices, specifications, 
dimensions, and uses vary greatly even in 
the narrow field of beds covered by Fisk 
and Peterson patents. 

Viewing the agreement, however, as one 
of exclusive cross licensing, it is clear that 
such an agreement is not illegal per se and 
may even be desirable. In Standard Oil Co. 
v. United States, supra, the Court held, 283 
WeSiat 171: 

“Where there are legitimately conflicting 

claims or threatened interferences, a set- 

tlement by agreement, rather than litiga- 
tion, is not precluded by the Act. 

An interchange of patent rights and a 

division of royalties according to the value 

attributed by the parties to their respec- 
tive patent claims is frequently necessary 
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if technical advancement is not to be 
blocked by threatened litigation.” 

In a footnote the Court stated: 

“This is often the case where patents 
covering improvements of a basic proc- 
ess, owned by one manufacturer, are 
granted to another. A patent may be 
rendered quite useless, or ‘blocked,’ by 
another unexpired patent which covers a 
vitally related feature of the manufac- 
turing process. Unless some agreement 
can be reached, the parties are hampered 
and exposed to litigation. And, frequently, 
the cost of litigation to a patentee is 
greater than the value of a patent for a 
minor improvement.” 


The dictum of the court in Blount Mfg. 
Co. v. Yale & Towne Mfg. Co., 166 Fed. 555, 
557 (C. C. D. Mass. 1909), is particularly 
applicable in this case: 

“Tf, as a result of mutual licenses, there 

is put upon the market an article em- 

hodying the inventions of both patentees, 

so that as the effect of exchange of li- 

censes a new article of commerce is 

developed, it is doubtful if the public is 
thereby unlawfully deprived of any of its 
rights or expectations of free competition.” 

Nor does any illegality inhere in the fact 
that the licenses granted are limited in their 
fields of use. See General Talking Pictures 
Corp. v. Western Elec. Co., 305 U. S. 124 
(1938); Extractol Process, Ltd. v. Hiram 
Walker & Sons, Inc. [1946-1947 Trape CASES 
7 57,460], 153 F. 2d 264 (7th Cir. 1946). 


This court is not unmindful of the ad- 
monition of the Standard Oil case, supra, 283 
U.S. at 169-70: 

“TT]he necessary effect of patent inter- 

change agreements, and the operations 

under them, must be carefully examined 
in order to determine whether violations 
of the Act result.” 

The agreement here involved is not an 
agreement between actual or potential com- 
petitors in the manufacture of beds of the 
types covered by the agreement. The court 
is well aware that cross licensing agree- 
ments have been used in some cases to fix 
prices, to extend patent monopolies to un- 
patented subject matter, to regiment an 
industry, or otherwise to restrain lawful 
competition. See Brownell v. Ketcham Wire 
& Mfg. Co., supra. But no such illegality 
appears in this case. 


[Extraterritorial Effect] 


Plaintiff contends that defendants have, 
under their agreement, given extraterritorial 
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effect to United States patents. This con- 
tention is not supported by the evidence. 
Of course, beds manufactured in the United 
States for sale elsewhere would come within 
the terms of the agreement because such 
manufacture would come within the patent 
monopoly grants. See Becton, Dickinson & 
Co. v. Eisele & Co., 86 F. 2d 267 (6th Cir. 
1936), cert. denied 300 U. S. 667 (1937). 
There is no evidence, moreover, of any 
consultation between defendants with re- 
spect to a patented bed which was not 
made and sold in the United States. 


[Future Patents] 


Plaintiff particularly complains of the 
provision of the 1942 agreement for the 
automatic inclusion of future cooling bed 
patents under the terms of defendants’ 
agreement. Such provisions can be abused, 
just as many agreements lawful in them- 
selves can be used unlawfully to restrain 
commerce. But no such abuse appears 
here, and provision for future patents is not 
unlawful per se. Trans-Wrap Machine Corp. 
v. Stokes & Smith Co. [1946-1947 Trape 
Cases § 57,532], 329 U. S. 637 (1947) ; Cutter 
Laboratories, Inc. v. Lyophite-Cryochem Corp. 
[1950-1951 Trape Cases { 62,542], 179 F. 2d 
80, 93 (9th Cir. 1949) ; United States v. E. I. 
DuPont de Nemours & Co. [1953 TRADE CASES 
J 67,633], 118 F. Supp. 41, 224-25 (D...Del. 
1953), probable jurisdiction noted, 348 U. S. 
806 (1955). 

[Price Fixing] 


Plaintiff relies strongly upon United States 
v. Line Material Co. [1948-1949 Trape CAsES 
| 62,225], 333 U. S. 287 (1948) and cases fol- 
lowing it, e. g., United States v. New Wrinkle, 
Inc. [1952 Trapve Cases { 67,214], 342 U. S. 
371 (1952). Line Material involved the prob- 
lem of price fixing pursuant to patent cross 
licensing agreements, in the light of United 
States uv. General Elec. Co., supra, following 
Bement v. National Harrow Co., supra. Of the 
eight justices who considered the Line Ma- 
terial case, the four concurting justices 
thought that General Electric should be over- 
ruled insofar as it related to price fixing, the 
three dissenting justices thought that it and 
Bement should be followed, and Justice 
Reed, who delivered the opinion of the 
Court, thought that General Electric should 
be distinguished. None of the opinions in 
Line Material suggests the overruling of 
Standard Oil Co. v. United States, supra, 
which held that a cross license between 
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mutually deadlocked complementary pat- 
ents is, per se, a desirable procedure. Clearly 
the ratio decidendi of Line Material lay in 
price fixing, not in cross licensing. As stated 
in the opinion of the Court, 333 U. S. 315: 


“Tt is not the cross-licensing to promote 
efficient production which is unlawful. 
; The unlawful element is the use of 
the control that such cross-licensing gives 
to fix prices.” 


There is no evidence of price fixing in 
this case. The only agreement regarding 
prices is contained in §5 of the 1942 agree- 
ment, which provides that if the prices at 
which Birdsboro shall sell cooling beds for 
merchant mills to Mesta for resale are not 
low enough to enable Mesta “‘to sell in com- 
petition with equipment offered by others,” 
Mesta may build such beds itself.or have 
them built by others. Such an agreement 
tending to suppress prices of cooling beds 
for merchant mills to a competitive level is 
clearly in furtherance of, rather than in 
opposition to, the purposes of the Sherman 
Act. Of course, in the field of cooling beds 
for semi-finished products, Birdsboro was 
given all the patent rights and there was no 
cross licensing to Mesta. 


[Intent to. Exclude Competition] 


In the opinion of the court, this case must 
be decided in accordance with Cutter Labora- 
tories, Inc. v. Lyophite-Cryochem Corp., supra, 
in which the cross licensing arrangement 
which the Ninth Circuit upheld seems to 
have been very similar to that involved here, 
except that the arrangement in that case 
would seem to offer a greater opportunity 
for restraint of commerce than is evidenced 
here. The court held, 179 F. 2d at 93: 


“But conceding the patent pool did place 
in the hands of. the parties a power to 
exclude competition from the industry by 
fixing prices or charging unreasonable 
royalties or other methods, that power by 
itself could not constitute unlawful mo- 
nopolization unless accompanied by a 
purpose or intent to exclude competition.” 


In the instant case defendants have not, 
through their agreement, either acquired a 
power or evidenced an intent to exclude 
competition from the cooling bed industry. 
Cf. United States v. Associated Patents, Inc. 
[1955 Trape Cases { 68,092], 134 F. Supp. 74 
(E. D. Mich. 1955), aff'd per curiam sub nom. 
Mac Investment Co. v. United States [1956 
TRADE CASES [68,274], — U. S. — 24 UL S. 
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Law Week 3224 (Feb. 27, 1956). Rather, 
they have served to increase competition in 
the cooling bed industry by facilitating the 
production of beds which could not other- 
wise have been produced, in an industry of 
which their Fisk-Peterson beds represent a 
minor part of the total production. Appli- 
cation of the “rule of reason”, cf. United 
States v. Gypsum Co. [1948-1949 Trape CASES 
{| 62,226], 333 U. S. 364, 400-01 (1948), to the 
evidence in this case does not lead to the 
conclusion that competition has been unlaw- 
fully restrained. 


As stated in Cutter Laboratories, 179 F. 2d 
at 92-93: 


“Patent pools and cross-licensing agree- 
ments, when formed in a legitimate man- 
ner for legitimate purposes, are not illegal 
in themselves. Nor is an agree- 
ment to assign patents on future inven- 
tions within a specified field inherently 
illegal. It is only where the agree- 
ments are used to effect a restraint of 
trade or a monopoly that they violate the 
law, as where they are used to fix prices, 
; or to suppress competition from 
unpatented articles, or to monopo- 
lize an entire industry by pooling the 
dominating patents and allocating fields 
of manufacture among companies which 
would otherwise be in competition, 


ce 


“Tt must be remembered that the patent 
laws give the patentee a monopoly. He 
may make, use or sell the patented prod- 
uct, license others, on an exclusive or 
non-exclusive basis, to do so, authorize 
the issuance of sublicenses, or assign the 
patent itself for a consideration. The sole 
limitation is, that he must not use his 
legitimate patent monopoly as a means of 
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suppressing competition or acquiring a 
monopoly outside of the area of monopoly 
which the patent grants. The legality of 
the agreements in this case depends, 
therefore, upon a comparison of the com- 
petitive situation which they create with 
the patent monopolies which each party 
would have in the absence of the agree- 
ments. It is consistent with the 
spirit, as well as the letter, of the patent 
laws that each of these two companies 
should arrange to use the other in order 
to reap the rewards to which it is entitled 
as patentee and yet which it is in no posi- 
tion to reap by itself.” 


For the foregoing reasons, and upon full 
consideration of all the contentions of the 
parties and of the evidence, this case must 
be adjudicated in accordance with the fol- 
lowing: 

Conclusions of Law 


1. This court has jurisdiction of the 
parties and the subject matter of this action. 


2. The defendants have not combined or 
conspired to restrain interstate or foreign 
trade as alleged in the complaint in violation 
of the Sherman Act. 


3. The agreement between the defend- 
ants dated August 12, 1942, is, and since its 
date has been, the only subsisting agree- 
ment between the defendants relating to the 
manufacture and sale of cooling beds. Said 
agreement is lawful and does not violate 
the Sherman Act. The defendants have not 
used patent rights in violation of the Sher- 
man Act. 

4. The plaintiff is not entitled to any re- 
lief prayed for in its complaint. This action 
should be dismissed. 
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In the United States District Court for the District of Maryland. Civil No. 8379. 


Filed February 14, 1956. 
Maryland Fair Trade Act 


Fair Trade—Commodities Which May Be Fair Traded—Camera Outfit Containing 
Fair Traded and Non-Fair Traded Products——A manufacturer of cameras and related 
equipment cannot fair trade its camera outfit, which consisted of items produced by the 
manufacturer and fair traded separately, items produced by the manufacturer but not 
fair traded, and items produced by other manufacturers but not fair traded. Although a 
manufacturer probably may effectively fair trade only some of its products, this should 
be done openly and directly. Fair trading should not be attempted indirectly by blanket- 
ing its non-fair traded products with those it has fair traded and therefore spread the 
mantle of protection over all of its products by purporting to establish a unit or package 
fair trade price. The manufacturer’s contention that a package containing two articles 
manufactured and trade-marked but not fair traded by it, and two articles manufactured 
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by others and not fair traded separately, can itself be the subject of fair trading because 
the package, bearing its trade-mark, becomes a new commodity was rejected. The court 
refused to declare that the items independently fair traded and included in the outfit 
were no longer subject to fair trade prices even if sold separately. However, an injunction 
prohibiting sales of the fair traded products below their established prices specifically 
excepted camera outfits which include any item produced by the manufacturer but not 
separately fair traded and/or items produced by others. The court further indicated that 
the manufacturer’s fair trade contracts did not apply to such outfits, even though they 
were listed in fair trade price lists. 


See Fair Trade, Vol. 1, 3145.22, 3282. 


Fair Trade—Commodities Which May Be Fair Traded—Free and Open Competition. 
—In a fair trade enforcement action in which the alleged violator contended that a camera 
manufacturer’s fair traded products were not in free and open competition with commodi- 
ties of the same general class produced by the others, the court, “reluctantly and with 
no enthusiasm,” found that despite the uniformity of prices and the substantially complete 
coverage of the field of the manufacturer’s fair traded products by similar fair traded 
products, the manufacturer’s products were in free and open competition with products 
of the same general class. 


See Fair Trade, Vol. 1, J 3154.22. 


Fair Trade—Constitutionality of Maryland Fair Trade Act—Delegation of Legislative 
Power—Due Process of Law—Determination by Federal Court.—In a fair trade enforce- 
ment action in a Federal District Court, the defendant argued that the court should with- 
hold its decision in the case until the Maryland Court of Appeals has decided an appeal 
in a case in which it was contended that the Maryland Fair Trade Act is invalid as an 
unconstitutional delegation of legislative power to private persons, that the nonsigner 
provision of the Act violates the requirements of due process of law, and that the Act 
was void ab initio and its invalidity was not cured by the enactment of the McGuire Act. 
The court noted that the Maryland trial court from which the above appeal had been 
taken had rejected the above constitutional objections to the Act and held that it should 
accept the decision of that trial court even though two of the objections had not been spe- 
cifically passed upon by the Maryland Court of Appeals. 


See Fair Trade, Vol. 1, J 3085.22, 3258.22. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity.— 
A camera manufacturer’s enforcement of its fair trade prices in the Baltimore area was 
held to be reasonably diligent where the evidence established, among other things, that 
all complaints of price violations were processed by an enforcement director; that a letter 
stating that there has been a complaint of a price violation and enclosing a price list is 
sent to a violator; that this letter is followed by a purchase of articles from the alleged 
violator, and if a violation is discovered, a registered letter demanding compliance is sent 
to such violator; and that the violator is again shopped, and if three violations are found, 
the file is sent to the manufacturer’s legal department for the institution of proceedings. 


See Fair Trade, Vol. 1, J 3440.22. 
For the plaintiff: David R. Owen (Semmes, Bowen & Semmes), Baltimore, Md. 


For the defendant: H. Silbert, Sidney Schlachman, A. Jerome Diener, and Melvin J. 
Sykes, Baltimore, Md. 


[Enforcement Action] (Home Utilities), a Maryland corporation, 

R. Dorsey Warxins, District Judge [In for violation of the Maryland Fair Trade 
full text]: Plaintiff, Eastman Kodak Com- Act, Annotated Code of Maryland, 1951 
pany (Eastman), a New Jersey corporation, Edition, Article 83, Sections 102-110. In 
sued Home Utilities Company, Incorporated addition to the jurisdictional allegations 
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as to diversity of citizenship (which was 
admitted), and amount in -controversy in 
excess of $3,000° (which was proved), the 
complaint alleged that plaintiff was engaged 
in the business of manufacturing cameras, 
films and other photographic supply items, 
and selling them throughout the State of 
Maryland; that such commodities bear 
plaintiff's trademarks, brands and names, 
and are in free and open competition in 
this State with commodities of the same 
general class produced by others; that plain- 
tiff had spent large sums in promoting and 
advertising said commodities, and had estab- 
lished a valuable reputation and goodwill 
therefor; that plaintiff had entered into Fair 
Trade Agreements with retail dealers in Mary- 
land, under which plaintiff had stipulated mini- 
mum retail resale prices; that defendant with 
knowledge of such agreements and of the es- 
tablished minimum retail resale prices, adver- 
tised, offered for sale and sold such articles at 
below the established minimum retail resale 
prices and was threatening to continue to 
do so, to the irreparable damage of plain- 
tiff, and the impairment and destruction of 
plaintiff's goodwill and the value of its 
trademarks, brands and name. A permanent 
injunction was sought. 


[Defenses] 


Defendant’s answer admitted substantially 
the factual allegations of the complaint, ex- 
cept it denied the validity of the fair trade 
agreements, and denied damage to East- 
man; admitted sales below the established 
minimum retail resale prices, but claimed 
justification in law for the sales made by 
it; averred that it had never signed any 
fair trade agreement with plaintiff, and was 
contesting the validity of the non-signers’ 
clause in the state courts on “new and sub- 
stantial questions under the Constitution 
and laws of the State of Maryland”; and 
pleaded specially that plaintiff was barred 
’ from relief by unclean hands in that plain- 
tiff had failed to make diligent efforts to 
enforce the fair trade agreements. 


At the trial, additional defenses were 
raised that plaintiff's goods were not in 
free and open competition with commodi- 
ties of the same general class produced 
by others; and that plaintiff was illegally 
attempting to fair trade a “package” con- 
taining some articles not independently fair- 


1 Except in those instances where injunctive 
orders had been issued. 
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traded. Defendant admitted that it was a 
“discount house,” its policy being to sell 
all* articles, including those produced by 
plaintiff at less than fair trade prices. 


The background, and legislative and ju- 
dicial history of the fair trade laws have 
been so thoroughly and recently covered 
by decisions in this district that a reference 
thereto without repetition or further elabo- 
ration should suffice. See, General Electric 
Company v. Home Utilities Company, D. Md. 
1955 [1955 TrapE Cases { 68,148], 131 F. 
Supp. 838, affirmed per curiam, 4 Cir. 1955 
[1955 TrapvE Cases {§ 68,209], 227 F. 2d 384; 
Revere Camera Company v. Masters Mail 
Order Company, D. Md. 1955 [1955 TrapE 
CASES { 67,981], 128 F. Supp. 457; Revere 
Camera Company v, Masters Mail Order 
Company, D. Md. 1954 [1955 TrRapE 
CASES J 68,005], 127 F. Supp. 129; Sunbeam 
Corp. v. MacMillan, D. Md. 1953 [1953 
TRADE CASES { 67,451], 110 F. Supp. 836. 
We come then to a consideration of the 
three defenses. 


[Enforcement Activity] 


1. Unclean hands—failure to exercise rea- 
sonable diligence to prevent price cutting. 


The jurisdiction of this court being de- 
pendent upon diversity of citizenship, the 
law of Maryland is controlling. Erie Rail- 
road Co. v. Tompkins, 1938, 304 U. S. 64, 
58 S. Ct. 817, 82 L. Ed. 1188; Ruhlin v. 
NAY. Lifes nso Cos. 1938. 304 U S= 202, 
58 S. Ct. 860, 82 L. Ed. 1290. The Mary- 
land law with respect to the obligation of 
a fair trader to use reasonable diligence to 
prevent and correct price cutting is clearly 
stated in Hutzler Bros. v. Remington-Putnam, 
1944 [1946-1947 TrapE Cases J 57,452], 186 
Md. 210, 46 A. 2d 101, 163 A. L. R. 884, 
where the court said (186 Md. at pp. 215-16, 
46 A. 2d at p. 103): 


“When any producer or retailer seeks 
the benefit of the Act, he should be given 
relief in equity only in case he has acted 
fairly toward all others affected by the 
contract. The act required by implication 
that the prices fixed in the contract shall 
be uniform in any competitive area... . 
Especially where the price cutting has 
been general and long continued, the fail- 
ure of a producer to take effective meas- 
ures to prevent such violation should be 
regarded as a waiver or abandonment 
of the rights conferred by the contract; 
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otherwise, unjust discrimination, instead 
of a fair trade, would be the product of 
the statute. Hence, a court of equity will 
deny the producer injunctive relief against 
the violation of his resale price restric- 
tions if it is shown that he waived his 
right to insist upon the maintenance of 
the resale price by permitting or toler- 
ating the practice of price cutting by one 
or more of the retailers. 

“However, the right of a producer or 
retail dealer to an injunction against a 
violator of a fair trade agreement is not 
defeated by the fact that there may be 
some violators of the agreement who have 
not been sued. In the first place, there 
is no mandatory provision in the Fair 
Trade Act requiring a producer or retail 
dealer to take legal action to protect the 
price levels; the Act simply gives such 
a person the right to take such action if 
he chooses. Secondly, it would often be 
impossible to enforce one’s rights under 
a fair trade agreement if, as a prerequisite 
to relief, it were necessary to institute 
suit to enjoin all violators simultaneously, 
or show that the complainant has forced 
all other dealers to comply with the 
agreement. We hold that a retailer of a 
copyrighted book cannot take advantage 
of an alleged breach of a fair trade agree- 
ment by others as a defense to a suit 
against him, unless the violations indicate 
improper discrimination or unfair busi- 
ness practices, or an acquiescence in the 
unlawful cutting of prices, or a waiver 
or abandonment of rights acquired under 
the statute. In bringing a suit for injunc- 
tion against a violator of such an agreement, 
it is sufficient if the complainant has 
exercised reasonable diligence to prevent 
price cutting by other violators.” 


See also General Electric Company v. Home 
Utilities Company, D. Md, 1955 [1955 Trapr 
Cases § 68,148], 131 F. Supp. 838, 841-2, 
affirmed, 4 Cir. 1955 [1955 TRApE Cases 
J 68,209], 227 F. 2d 384; Revere Camera 
Company v. Masters Mail Order Company, 
D. Md. 1955 [1955 Trappe Cases { 67,981], 
128 F. Supp. 457, 460. 


Testimony on behalf of Eastman was to 
the effect that the office manager in its Sales 
Department in Rochester, N. Y., was East- 
man’s enforcement director. Customarily 
all complaints were sent to and initially 
processed by him. Eastman’s salesmen 
were. instructed to report any violations 
brought to their attention, but it was not 
part of their duties to police the trade or 
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to seek out violators. Eastman has no fair 
trade agreement with wholesalers. It relies 
primarily upon the watchfulness of retailers 
observing the fair-traded prices of other 
retailers to report violations by such retail- 
ers. No check was made by Eastman of 
fair trade compliance in Maryland until 
after a complaint had been received against 
Home Utilities from another retailer in 
December 1954. Prior thereto, four com- 
plaints of violations in the Maryland area 
had been received. On checking, one of 
these was found to relate to a wholesale 
house, not a retailer; no tangible evidence 
was obtained against the other three. 
Ordinarily, when a complaint satisfac- 
torily documented by affidavit of purchase, 
or sales slip, is received, a letter is sent to 
the alleged violator, stating that there has 
been a complaint of the violation of East- 
man’s fair trade agreements, and enclosing 
a price list. This is followed by a purchase 
of articles from the alleged violator, and if 
a violation is so found, a registered letter 
is sent demanding compliance. The retailer 
is again shopped, and if three violations * 
are found, the file is sent to the legal depart- 
ment for the institution of proceedings. 


Home Utilities was sent the standard 
first complaint letter on April 1, 1955, and 
the usual registered letter on May 3, 1955. 


In April 1955, and in August-September 
1955, a total of 191 shoppings were made of 
106 retailers in the Baltimore area. Efforts 
were made to cover a cross-section of 
retailers handling photographic equipment, 
and to purchase items ordinarily stocked. 
The April 1955 shopping disclosed 8 vio- 
lators. Subsequent shoppings showed that 
three of these retailers had no further vio- 
lations; three have a second violation, but 
none in the last two or three shoppings; 
one had a second violation after compliance 
in two intermediate shoppings; and only 
Home Utilities had a record of constant 
violation. The August-September shoppings 
also developed six instances of violations 
not disclosed by the April shopping, and 
written warnings were sent, followed by 
compliance as checked in repeat shoppings. 

This record certainly does not evidence 
a waiver by permitting or tolerating the 
practice of price cutting. Hutzler Bros. v. 
Remington-Putnam, 1944 [1946-1947 Trapr 
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2 Eastman seeks to develop evidence of a 
series of violations, to combat the possible de- 
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fense of inadvertence, or fault of the sales help, 
rather than of supervision or management. 
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Cases { 57,452], 186 Md. 210, 46 A. 2d 101, 
163 A. L. R. 884. On the contrary, it shows 
reasonable diligence and satisfactory results. 


An effort was also made by Home Utili- 
ties to establish a waiver of enforcement 
by Eastman on the claim that it had counte- 
nanced the sale by a competitor of Home 
Utilities of a package, or kit, containing 
some Eastman branded and _fair-traded 
products; some Eastman branded but not 
fair-traded products, and some non-East- 
man, non-fair-traded articles, all sold to- 
gether at a unit price; and that if the normal 
retail selling price of the non-fair-traded 
articles was subtracted from the unit price, 
the remainder would be less than the ag- 
gregate of the established fair-trade prices 
for the fair-traded articles in the package. 
Whatever would be the significance and 
effect of condonation by Eastman of such 
a practice if it had been proved (see Maga- 
zine Repeating Razor Co. v. Weissbard, 1939, 
125 N. J. Eq: 135, 15 A;-2d 337), the evi- 
dence failed satisfactorily to establish the 
normal retail selling price of some of the 
non-fair-traded components, and therefore 
there was no adequate proof that in fact 
the fair-traded articles were not included 
at their established fair-trade prices.’ 


The court therefore concludes that Home 
Utilities has failed to establish by the 
weight of the credible evidence that East- 
man had not exercised reasonable diligence 
to prevent price cutting in the Baltimore 
area. 


[Free and Open Competition] 


2. Free and open competition with com- 
modities of the same general class. 


Resale price maintenance agreements are 
authorized under the Maryland statute with 
respect to “a commodity which bears, or 
the label or container of which bears... 
the trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity and 
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which commodity is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others . . .” (Code of Public General 
Laws, 1951 ed. Art. 83, sec. 103). 


Conclusory testimony was offered both 
that commodities bearing the Eastman 
trade-mark and fair traded by it‘ were, 
and were not, competitive with commodi- 
ties of the same general class produced by 
others. 


The testimony on behalf of both Eastman 
and Home Utilities was to the effect that 
there was no substantial price competition 
between Eastman fair-traded products and 
similar products of other manufacturers, 
most of which were also fair-traded. If a 
price change was made by one manufac- 
turer, it was usually countered by a similar 
price reduction or a change in the “competi- 
tive” product. The popular 620 film sold at 
50¢ a roll; when Ansco reduced the price 
to 45¢, Eastman immediately followed; and 
this instance was “representative” of oper- 
ations. Eastman fair-trade prices were ordi- 
narily within a few cents of the fair-trade 
prices of similar articles manufactured by 
others. 


As the impact of the Fair Trade Laws is 
solely in the field of resale price mainte- 
nance, and as substantially all photographic 
articles manufactured by Eastman have 
counterparts produced by others and fair- 
traded by them at almost identical prices, 
this court was and is concerned as to 
whether such goods can, within the mean- 
ing of Article 83, sec. 103 of the Maryland 
Code of Public General Laws, 1951 edition, 
be considered as “in free and open compe- 
tition,’ with commodities of the same gen- 
eral class produced by others. So far as 
the court is advised, or as its own research 
has developed, in no reported case has this 
almost complete lack of competition with 


— 


3'The broader aspects of the ‘‘package’’ con- 
taining both fair-traded and non-fair-traded arti- 
cles is considered in point 3, infra. 

4Kodachrome (color film manufactured by 
Eastman) and Magazine Film, were formerly 
fair-traded by Eastman. Findings by the Fed- 
eral Trade Commission that these items were 
not in free and open competition with items of 
the same general class were affirmed, 2 Cir. 
1946 [1946-1947 TRADE CASES { 57,517], 158 
F. 2d 592, cert. den. 1947, 330 U. S. 828, 67 
S. Ct. 869, 91 L. Ed. 1277. They were promptly 
removed from the fair-trade lists. According to 
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the testimony, after color film was taken off 
the fair-trade lists, Eastman continued to sell 
it at the same price, with no drop in volume. 
Flash holders manufactured by Eastman have 
never been fair-traded as such. Eastman admit- 
ted that for an indefinite time, usually at least 
3-4 months, after a new model flash camera was 
put on the market, there would be no com- 
petitive flash holder available to the public. 
Also, for reasons not explained in the testi- 
mony in this case, Eastman has within the past 
three years taken its 8 x 28 camera and acces- 
sories off the fair-trade lists. 
| 68,294 
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non-fair-traded articles been 


mentioned.® 


In one case, where it did not appear that 
the field was pre-empted by fair-traders, the 
court held that the fact that prices fixed 
by competing distributors were “within l¢ 
of parity” did not constitute a defense to 
the enforcement by plaintiff of its fair-trade 
prices. The court considered that this close- 
ness of price might be due to an unlawful 
agreement; but it might be the result of 
close competition (as in the case of gaso- 
line, etc.); or a case of “follow the leader”; 
and in any event “it is not a violation of 
any law to copy the prices of a competitor.” 
Eli Lilly & Co., v. Saunders, 1939, 216 N. C. 
163, 4S. E. 2d 528, 540. 


Eastman further contends that price 
competition is not the only form of compe- 
tition possible (with which the court takes 
no issue); and that “competition” as used 
in the Fair Trade Laws is likewise not so 
restricted. In support of this position, it 
cites the following cases (none of which 
shows the same absorption of the field by 
fair-traders), and the legislative history of 
the Miller-Tydings (15 U. S. C. Sec. 1) and 
McGuire (15 U. S. C. 45) Acts. The cases 
cited are: Sunbeam Corp. v. MacMillan, 
D. Md. [1953 Trane Cases § 67,451], 1953, 
110 F. Supp. 836, 838, holding that Sun- 
beam “is in active competition with other 
manufacturers of similar products”; General 
Electric Company v. Home Utilities Company, 
TD. Md. 1955 [1955 TrapE CAses { 68,148], 
131 F. Supp. 838; aff'd per curiam, 4 Cir. 
1955 [1955 Trape Cases { 68,209], 227 F. 
2d 384, in which the district judge stated 
that “active competition” is the basis for 
the legality of fair trade; Eastman Kodak 
Company v. Lee-Wilson, Inc., D. Mass. 1955 
(not officially reported), affirmed, 1 Cir. 
1955 [1955 Trape Cases J 68,053], 222 F. 


existed, or 


Court Decisions 
Eastman Kodak Co. v. Home Utilities Co., Inc. 


Number 45—118 
4-5-56 


2d 850, in which the court said that “it was 
conceded at the bar that there are for sale 
in this District other types of cameras and 
other types of films made by other compa- 
nies’;° and Eastman Kodak Company v. 
Schwartz, d/b/a Aljan Camera Co., 1954 
[1954 Trape Cases [67,770], 133 N. Y. S. 
2d 908, (finding that certain of Eastman’s 
products were in free and open competition 
while others were not). 


It is also argued, with some substance, 
that the holding in Schill v. Remington-Put- 
nam Book Company, 1941 [1940-1943 TRrapE 
Cases 7 56,095, 56,117], 179 Md. 83, 17 A. 
2d 175, 22 A. 2d 128, indicates a conception 
of competition embracing many facets (not 
discussed) of which price is only one. The 
Maryland Court of Appeals, after carefully 
pointing out’ that to come within the 
provisions of the Fair Trade Law a copy- 
righted book “must be found to be in 
competition” then asks the pertinent ques- 
tion: “but in competition with what?” (179 
Md. at p. 88). The question is “answered” 
as follows (179 Md. at pp. 91-92): 


“Tf the reading public bought books 
generally without regard to titles or sub- 
ject matter, undoubtedly price variations 
tending to encourage the purchase of the 
cheaper volumes would justify a descrip- 
tion of the situation as one of competition. 
But the classical student originally bent 
on securing a copy of Plato’s ‘Republic’ 
would not shift his choice to a detective 
story, merely because the latter could be 
obtained for less money. Nor would the 
civil engineer, seeking a text-book on 
water supply, purchase a_ theological 
treatise’ as an alternative to expending 
a larger sum for a technical work de- 
sired. It follows, therefore, that if it ts 
to be said that competition, as defined in 
the act, exists in the bookselling business, 
it must be found in connection with books 


5 The cases, few in number, specifically pass- 
ing upon ‘‘free and open competition,’’ are 
briefly analyzed in COMMERCE CLEARING 
HOUSE TRADE REGULATION REPORTER, 
par. 3154. As pointed out in Fulda, Resale 
Price Maintenance, 21 U. Chicago L. Rev., 175, 
197-8 (1954) : 

at A the provision involved in these cases 
does not answer the question as to what will 
happen if all other commodities of the same 
general class are also fair-traded. A wide 
variety of fair-trade prices seems to prevail 
in many lines; in others, uniformity, or near 
uniformity, of price appears to be the rule... .”’ 

For very recent and somewhat acrimonious 
discussions of some of the problems of the Fair 
Trade Laws see: Adams, Resale Price Mainte- 
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nance, Fact and Fancy, 64 Yale L. J. 967, (1955); 
Herman, A Note on Fair Trade, 65 Yale L. J. 
23 (1955); Adams, Fair Trade and the Art of 
Prestidigitation, 65 Yale L. J. 196 (1955); and 
see the footnote references therein to the enor- 
mous quantity of literature on the subject. 


®° The claim that there was not ‘“‘fair and open 
competition’ apparently was based upon an 
alleged monopoly, as the court said that’ the 
fact that plaintiff had a ‘“‘lion’s share of the 
business does not indicate that one is not in fair 
and open competition.”’ 


7 He might have wanted to read the story of 
the Flood, Genesis, chs. 7 and 8. 


This court is of course bound by the specific 
holding of the Maryland Court of Appeals: Cf. 
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of almost, if not entirely, identical con- 

tents.” (Italics supplied) 

In considering the argument that as to 
copyrighted books ‘the only competition is 
price competition” so that if prices were 
fixed, all competition would end, and an 
unreasonable monopoly in violation of the 
Act would be permitted, the answer (179 
Md. at p. 93) was a reference to the copy- 
right laws, held not to be involved, and the 
otherwise unexplained conclusion that the 
Maryland Fair Trade Law was not to be 
restricted, with respect to maintaining fair 
trade prices, to uncopyrighted books. 


Eastman also seeks to derive comfort from 
the holding, in Columbia Records v. Goody, 
1951 [1950-1951 Trane Cases { 62,866], 278 
App. Div. 401, 107 N. Y. S. 2d 659, that 
the fact that plaintiff had exclusive record- 
ing contracts with certain artists did not 
prevent fair-trading such records, when 
competing manufacturers made records of 
each composition in public demand. Here 
the same composition could be obtained 
from various sources, and perhaps at differ- 
ent prices.® 


Glen Raven Knitting Mills v. Sanson Ho- 
siery Mills, 4 Cir. 1951 [1950-1951 TrapE 
CASES § 62,851], 189 F. 2d 845, understand- 
ably held that where Sanson and one licensee 
alone fair-traded patented and branded 
stockings, “it defies common sense to say 
that addition of a design to a stocking takes 
it out of the same general class of stockings 
of its competitors.” (854) 


This court questions whether the deci- 
sion in Eastman Kodak Company v. Federal 
Trade Commission, 2 Cir., 1946 [1946-1947 
TRADE CASES 957,517], 158 F. 2d 592, cert. 
den. 1947, 330 U. S. 828, 67 S. Ct. 869, 91 
L. Ed. 1277, that “effective” competition 
required that a purchaser “must be able 
to buy it from more than one manufac- 
turer” was intended to or does justify the 
conclusion that without more, there is 
“effective” competition if there are two 
manufacturers; especially if both fair-trade 
at the same price. 


ale Price Maintenance, 21 U. Chicago 
Eee Ves 197-8 (1954): ‘‘Of particular inter- 
est, perhaps, are the decisions that copyrighted 
books must be treated like other commodities 
for purposes of fair trade in spite of the fact 
that a reader who wishes to buy The Grapes of 
Wrath will not likely be content with Ferdinand 
the Bull’; with which this court concurs, and 
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In fact, the concept that competition 
through the medium of non-fair-trading 
producers is essential seems supported by 
the citations of legislative history relied 
upon by Eastman. House Report 1437 on 
the McGuire Bill reports hearings by the 
Commitee on Interstate and Foreign Com- 
merce, through its subcommittee on Fair 
Trade Legislation, in which (page 3) the 
following appears: 


“Proponents of fair-trade argue that 
the consumer actually determines the 
price at which competing fair-traded 
articles are sold because the consumer 
has complete freedom of choice not only 
among fair-traded articles but also may 
turn from fair-traded articles to private 
brands promoted by department stores, 
chains, and mail order houses.” (Italics 
supplied. ) 


Specifically supporting the proposition 
that “free and open competition” may 
exist, even although prices are identical 
(but not specifically applied to cases where 
the entire field is fair-traded) is the Report 
of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws, (1955), 
Ps oo2: 

“Effective competition is therefore 
compatible with meeting (or matching) 
the prices of rivals, or with undercutting 
them. Furthermore, prices uniform as 
among respective sellers may under the 
pressure of falling demand give way 
to a period of undercutting, after which 
price again settles down to uniformity 
at a lower level. Hence these are not 
two mutually exclusive patterns, and 
price uniformity as of any given short 
period is not significant, even when the 
costs of various sellers are widely dif- 
ferent from one another.” 


The court therefore reluctantly and with 
no enthusiasm finds that despite the uni- 
formity of prices and the substantially 
complete coverage of the field of Eastman 
fair-traded products by similar fair-traded 
products, the Eastman fair-traded prod- 
ucts are, within the meaning of the term 
as employed in the Maryland Fair Trade 
Act, in free and open competition with 
products of the same general class. 


also doubts if the would-be purchaser of 
Schnitzler’s Casanova’s Homecoming would 
settle for Hardy’s The Return of the Native. 


8 Those who wished to hear the William Tell 
Overture could do so; whether under the baton 
of a leader of a symphony orchestra, or as 
“‘rendered’’ by Spike Jones. 
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[Fair Trade and Non-Fair Trade 
Products Sold as Unit] 


3. “Packages” containing non-fair traded 
articles. 


In the fall of 1949 Ansco put out an 
“outfit” designed for the Christmas trade. 
This contained all the articles necessary 
for the taking of flashlight pictures—a 
camera, film, flash holder, flash bulbs and 
batteries. It served the convenient pur- 
pose of salesmanship of all articles needed 
for the taking of flash pictures, and helped 
to negate the ignorance or thoughtlessness 
of parents or other donors who created the 
holiday incentive for the taking of pic- 
tures, without providing the capacity for 
complete fulfillment. The reception was 
encouraging, and the next year Eastman 
offered a similar outfit. It was expected 
to be a seasonal novelty, but to the sur- 
prise of Eastman, it has become a year- 
round sales item, although the Christmas 
trade represents the bulk of the sales. 


Eastman puts out 14 outfits. All con- 
tain a fair-traded camera manufactured 
by Eastman, and a non-fair-traded flash 
holder manufactured by Eastman. Seven 
of the 14 outfits contain batteries, flash 
bulbs and film. The film is manufactured 
and fair-traded by Eastman. The bat- 
teries and films are perishable commodi- 
ties — “Expendables” —and are included 
only in the low priced fields, purchased by 
the uninitiated. The more expensive sets, 
bought by the “better informed,” are of 
relatively slow turnover, and films and 
batteries might seriously deteriorate on 
retailers’ shelves. 


All outfits are packaged attractively in 
a substantial cardboard box, which also 
serves as a carrier, bearing the Eastman 
trademark. Each case contains a book 
of instructions. Whether such book is 
more informative than the booklets fur- 
nished free of additional charge with the 
components is doubtful. The testimony 
indicated that the utility of the container 
was dependent upon the habits of the 
purchaser; some would retain the case for 
a matter of months; others would discard 
it immediately upon purchase. 


The evidence clearly established the fact 
that the package was a good item of sales- 
manship. Personal examination by the 
court leads to the finding that the package 
is attractive. 
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In addition to the camera and the black 
and white film, which are made by East- 
man and fair-traded, the flash holder made 
by Eastman and not fair-traded, the typical 
cheaper package contains flash bulbs made 
by any of three manufacturers; General 
Electric or Westinghouse, whose bulbs, 
although identified by symbol or name, 
are not fair-traded; or Sylvania, whose 
bulbs are identified by a “dot” and are 
fair-traded in cartons. They also contain 
batteries made by Bright Star, Olin or 
Penlite-Burgess, all of which are identified 
by the maker’s name, but none of which 
is fair-traded by the manufacturer. 


Eastman has included each of these out- 
fits, packages or kits, in its fair-trade lists 
immediately upon placing them upon the 
market. 


It should also be noted in this connec- 
tion that in addition to flash holders, 
which are not fair-traded, Eastman does 
not fair-trade “accessories.” These include 
filters, tripods, and lenses, except for 
amateur motion picture cameras. The ex- 
planation offered was that there were so 
many of these that it would be difficult to 
know where to stop—so none is fair- 
traded. 


One of the elementary outfits was offered 
as an exhibit. The various types of bat- 
teries, and flash bulbs, were separately in- 
troduced as exhibits. That which would 
probably be implicit was physically ap- 
parent by the simple expedient of remov- 
ing the components from their containers 
—whether the carrying case, or the sepa- 
rate containers for the bulbs and batteries. 
They retained their individual identity and 
utility; and any of the equivalent parts 
could be replaced at will, either in the 
package, or in the use of the camera. 
Further, at the risk of reciting the obvious, 
the camera and film were completely usable 
for the taking of daylight pictures without 
the use of any other of the components of 
the package. 


The claim of Eastman was not that the 
components were not completely and satis- 
factorily usable as separate items, or that 
they had a different utility as an aggregate 
than they had as separate components, 
but only that they were all “related in 
use.” This would seem to limit the scope 
of a package only by the ingenuity of the 
composer, or the ultimate sales acceptance 
of the public. By a parity of reasoning, 
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tripods, exposure meters, stop watches, 


carrying cases, shoulder straps, sun visors, 
umbrellas, electric cords, switches, humi- 
dors, developing tanks, etc.; regardless of 
by whom made and whether or not fair- 
traded by the maker, could be incorporated 
into a package, and the package fair- 
traded. In fact, if the package concept 
were sound, items not themselves suscept- 
ible of individual fair-trading, as flash 
holders (which are found in the typical 
package), and color and magazine film 
(which have not, so far, been included) 
could be metamorphosed or dematerial- 
ized or integrated so as to achieve a resale 
price maintenance “legality by associa- 
tion”, that they could never achieve by 
their own merits. 


[Fair Trade Contract] 


A number of questions are presented: 


(a) Does the Eastman “Retailer Fair 
Trade Agreement” cover a package contain- 
ing articles not manufactured by Eastman? 


The standard Eastman “Retailer Fair 
Trade Agreement” contains the following 
recital: 


“WHEREAS Kodak is the manufac- 
turer of certain products now or here- 
after made subject of this Agreement 
(hereinafter called ‘said Kodak prod- 
ucts’), listed in the Schedule of Products 
and Minimum Prices attached hereto 
and made a part hereof, which products 
are and will be distributed under the 
trademarks, brands, or trade names 
owned by Kodak in fair, free, and open 
competition with commodities or prod- 
ucts of the same general class produced 
or distributed by others, and Dealer is 
engaged in selling said products at retail 
and the parties hereto, as manufacturer 
and retailer respectively, desire to avail 
themselves of the benefits of the Fair 
Trade Act of the state in which Dealer’s 
principal place of business is located and 
of the Fair Trade Acts of other states, 
where applicable, and the Acts of Con- 
gress relating thereto now and hereafter 
in effect to the full extent permitted by 
said Acts.” (Italics supplied). 

It is the conclusion of the court, for 
reasons to be set forth in detail later in 
this opinion, that the “packages” involved 
are a mere aggregation of components and 
not a new commodity. Even were this 
erroneous, it would in the opinion of the 
Court stretch the definition of the word 
“manufacturer” beyond the breaking point 
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to describe as a manufacturing process 
the placing of camera, film, flash holder, 
batteries, bulbs and booklet (or any acces- 
sories) in a cardboard container with card- 
board fittings recessed to hold them in 
place, instead of placing them loosely in 
a bag or box, or firmly positioned by paper, 
scotch tape or excelsior. The package or 
“outfits” are found in the price lists under 
the various headings of “Cameras”. 


That Eastman recognized that articles 
can be sold in “combination” without a 
new product being “manufactured” is seen 
by paragraph 3 of the Retailer Fair Trade 
Agreement which forbids “the offering for 
sale or selling of any of said Kodak prod- 
ucts in combination with any other mer- 
chandise, which offer or sale has the 
practical result of reducing the selling 
price of said products below the minimum 
retail selling price stipulated herein, in 
violation of the provisions or intent of the 
applicable Fair Trade Act... .” 

Strictly construed against Eastman, the 
author of such Agreement, the court could 
hold that the Agreement did not apply to 
package or outfit aggregation even where 
only products of Eastman “manufacture” 
were included. Such holding, however, 
would not be dispositive of the fundamental 
issues. Ingenuity would not have to be too 
subtle to devise definitions in the Agree- 
ment that would meet the indicated objec- 
tions. Moreover, it might well be questioned 
if such failure to cover the package items 
in the Agreement would mean anything 
more than that as a unit the attempt to 
fair-trade was ineffective. That is a far 
cry from saying that therefore the items 
independently fair-traded also lost their 
protected status. 

In any event, the parties have sought a 
ruling on the broader aspects of packaging 
apart from the provisions of the Standard 
Retailer Fair Sales Agreement; and a 
special hearing restricted to evidence and 
argument on this phase was had. 


[Can Combination of Products 
Be Fair Traded? 

(b) (1) Can a manufacturer fair-trade 
only a part of its products in the same 
field, and (2) may they be included in a 
fair-traded package with other non-fair- 
traded items of its own manufacture? 

(1) As the alleged justification for Fair 
Trade Laws is the protection of the good 
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will of the manufacturer"! this court 


would have assumed that such good will 
(largely the result of advertising, and the 
creation of the association of the manu- 
facturer’s name with quality merchandise) 
would be “protected” by the fair trading 
of all articles within a particular line— 
especially if all such articles were trade- 
marked or “branded.” The enormous ad- 
vertising of which Eastman is so justly 
proud is intended to create such good will 
for its entire line of photographic equip- 
ment. The failure to fair-trade flash 
holders (after they became competitive), 
filters, tripods, lenses (except for amateur 
motion picture cameras) and “accessories” 
generally, and the removal of the 8 x 28 
camera from fair trading, suggest to the 
court that either (i) fair-trading is not 
necessary for the protection of Eastman’s 
good will, or (ii) Eastman’s concept of 
good will is a fluctuating one, and entirely 
a matter of expediency. Its partial exer- 
cise might well “seem to indicate a pur- 
pose other than the protection of the good 
will associated with” its product.” 


However, two New York courts have 
expressly held that a producer can effec- 
tively fair trade some of its trademarked 
or branded articles, despite its failure to 
fair-trade others in the same general field. 
Columbia Records, Inc. v. Goody, 1951 [1950- 
1951 TrapdE CASES { 62,866], 278 App. Div. 
401, 105 N. Y. S. 2d 659, 665, and General 
Electric Co. v. S-Klein-on-the-Square, 1953 
[1953 TrapE Cases { 67,443], 121 N. Y. S. 
2d 37, directly * so hold. 


(2) A limitation on the right of a manu- 
facturer to pick and choose which of its 
trademarked or branded products in the 
same field it will fair-trade was announced 
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in a case involving this plaintiff. In East- 
man Kodak Co. v. Siegel, d/b/a Tower 
Photo Shop, 1955 [1955 TRADE CASES 


{ 67,952], 207 Misc. 283, 136 N. Y. S. 2d 
800, Eastman sought a preliminary injunc- 
tion to prevent sale below the fair-traded 
price of a package (similar to the cheaper 
outfits involved in this case) containing 
two articles manufactured and fair-traded 
by it; two articles manufactured by it and 
trademarked but not fair-traded; and two 
articles not manufactured by it, and not 
fair-traded by the manufacturers. De- 
fendant’s resale price was in excess of the 
totals of the fair-traded items. In refusing 
a preliminary injunction, Levy, J., said 
(136 N. Y. S. 2d at pp. 804-805): 


“Under the common law, there was 
complete freedom of resale, and retail 
price-fixing by the wholesaler was un- 
enforceable (see, as to constitutionality 
of the statute, Bourjois Sales Corp. vw. 
Dorfman, 273 N. Y. 167, 7 N. E. 2d 30, 
T1OY Amr OR. 1411). . he Hain wi rade 
Act, being in derogation of the common 
law, must be strictly construed—unless, 
perhaps, a lenient interpretation will 
effectuate its beneficient purpose rather 
than bring in its train results more harm- 
ful than the remedy sought to be achieved 
by its enactment. The recognized in- 
tent of the statute is to enable a manu- 
facturer to protect his good will by 
insulating his commodity from the com- 
petitive vicissitudes of the market place, 
Corey, Fair Trade Pricing; A Reap- 
praisal, 30 Harvard Business Review, No. 
5, p. 47 (1952). But a sine qua non to 
effectuating that purpose is, it seems to 
me, that the producer must sell the com- 
modity under his brand or trademark 
and to have it price-fixed. In my view, 
it would frustrate that intent were pro- 
tection of the statute afforded a manu- 


eee 


8{a] Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 1936, 299 U. S. 183, 57 S. Ct. 
144, 81 L. Ed. 109; General Electric Company 
v. Home Utilities Company, D. Md. 1955 [1955 
TRADE CASES { 68,148], 131 F. Supp. 838, aff’d 
per curiam, 4 Cir. 1955 [1955 TRADE CASES 
68,209], 227 F. 2d 384; Revere Camera Com- 
pany v. Masters Mail Order Company, D. Ma. 
1955 [1955 TRADE CASES f 67,981], 128 F. 
Supp. 457, 460. 


® As more fully discussed in Section (c) infra, 
the primary attempted justification for fair- 
trading the package is the claim that the pur- 
chaser relies upon the implicit guaranty ‘‘that 
the quality of the article in question is the same 
as previous articles which bore the same mark.”’ 

10 Note: Fair Trade Acts—In General—Package 
Containing Non-Fair Traded Items cannot be 
Fair-Traded, 69 Harv, L. Rev. 385 (1955);. Old 
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Dearborn Distributing Co. v. Seagram-Dis- 
tillers Corp., 1936, 299 U. S. 183, 193, 57 S. Ct. 
144, 81 L. Ed. 109: 

“The primary aim of the law is to protect 
the property—namely, the good will—of the 
producer, which he still owns. The price re- 
striction is adopted as an appropriate means to 
that perfectly legitimate end, and not as an 
end in itself.’’ 


4 The Goody case upheld the fair-trading of 
trademarked long-playing records although the 
standard 78 r.p.m. records were not fair-traded. 
The decision was based upon the theory that 
the Fair Trade Laws gave the producer an 
independent choice as to each product. The 
Klein case cites Goody, and sees ‘‘no warrant for 
the contrary view in any provision of the 
statute.” (121 N. Y. S. 2d at p. 48). 
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facturer of a product (trade-marked and 
fair-traded by him) who grouped with 
that article other items (branded but 
not fair-traded by him) and then labelled 
the assembled package with the trade- 
mark in question”’.“ 


A second application for preliminary in- 
junction was denied in Eastman Kodak Co. 
v. Siegel, d/b/a Tower Photo Shop, 1955 
[1955 TrapeE Cases { 68,010], 207 Misc. 
986, 140 N.. Y...S:,,2d 260; Steuer,” J., 
characterized the previous decision as 
holding “that a manufacturer may only 
fair trade products of his own manufac- 
ture” (140 N. Y. S. 2d at p. 260), and 
stated his own view to be (140 N. Y. S. 
2d at p. 262): 


“Tn this connection no objection can 
be seen to combining articles in a single 
offer providing all of them are products 
of the seller’s manufacture, trademarked 
by him and meet the requirements of 
being in free competition.” ™ 


In the opinion of the court, while a 
manufacturer probably may effectively fair 
trade only some of its products, this should 
be done openly and directly. Fair-trading 


should not be attempted indirectly, by 
blanketing its non-fair-traded products 
with those it has fair-traded, and thus 


spread the mantle of protection over all 
components, by purporting to establish a 
unit or package fair-trade price. The effort 
so to do is held to be ineffective. The 
consequences will be considered in con- 
nection with the decision of the other 
points. 


(c) Can defendant fair-trade a package 
containing articles manufactured by others, 
and not themselves fair-traded? 


Plaintiff contends that its package, con- 
taining two articles manufactured and trade- 
marked but not fair-traded by it, and 
two articles manufactured by others and 
not fair-traded separately, can itself be the 
subject of fair-trading. It was argued that 
the package becomes a “commodity”, and 
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% This portion of opinion approved in Har- 
vard Law Review Note, supra, Note 10. 


18 The injunction was denied because of the 
“close factual question’’ as to whether plaintiff 
had abandoned its fair-trade policy by granting 
a New York agency to Ritz Camera Center, 
which had a store in the District of Columbia 
(which has no Fair Trade Law) and which it 
was alleged regularly sold plaintiff's products 
in Washington, D. C., and accepted and filled 
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where the container bears the Eastman 
trademark, the package is susceptible of 
being fair-traded as a unit. 


Each of the parts can be purchased 
separately; in fact, Eastman furnishes a 
chart upon which the cost of each item is 
shown. The cost when purchased as a 
unit is no less than when purchased in- 
dividually.¥ - Each item had exactly the 
same utility, whether purchased separately 
or as part of the unit. If they were re- 
moved from the container, and mingled 
with stock items, it would be impossible 
to tell which was which. Nevertheless, 
Eastman contends that “the Kodak name 
and trade mark” actually sell the package; 
that “By putting its name and trade-mark 
on the carton, the Plaintiff has legally, as 
well as practically, insured that people will 
rely upon the Eastman name in purchasing 
the outfit, regardless of the sources of its 
component parts”; and that it thereby be- 
comes a “commodity.” This court is unable 
to agree that the placing of unassembled 
parts in a container makes them anything 
other than what they were before—a series 
of articles whose utility is identical with 
what it was before packaging. Put them 
in; take them out; put them back—their 
nature, use, function and value is un- 
changed. 


If it were true, as plaintiff argues, that 
an outfit “has a distinct usefulness to the 
retailer and consumer—quite independent 
of its component parts” (although its 
witness on this point would not undertake 
to testify that the package had greater 
utility than its components), this would 
prove too much. If the unit becomes a 
“commodity,’ independent of its compo- 
nents, the holding of the Federal Trade 
Commission, affirmed by the Second Cir- 
cuit, 1946 [1946-1947 Trapr Cases § 57,517], 
158 eH. 2d 5592) cert. dent 194743380 Us eS: 
828, 678 Sess 86979 91a Ee da1277, that 


color film and magazine film were not in 


mail orders for sale of such products, at prices 
below plaintiff's established fair-trade prices. 

This court is advised that the case was tried 
on the merits in April 1955 and fully briefed; no 
decision has yet been announced. 

14 The cost of the outfit is greater by 1¢—48¢ 
than the cost of the items purchased sepa- 
rately. No figures were given as to the cost of 
manufacturing the cardboard carrier, which is 
not fair-traded, and is not sold as an inde- 
pendent item. 
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free and open competition and not the sub- 
ject of fair-trading, would become practically 
nugatory. By placing them in a “pack- 
age,” their separate identity would be lost 
and merged in the new “commodity.” * 


Moreover, if the elements became a new 
commodity in the melting pot of pack- 
aging,“ would there be any reason further 
to regard the previous fair-trade prices of 
those elements which had been independ- 
ently fair-traded? Could not the fair- 
trade price of the commodity, if in fact 
new and different, be such that either the 
fair-traded, or non-fair-traded items, or 
both, could be sold at a total below their 
established market prices? ™ 


Could not the manufacturer of a flash 
bulb assemble and fair-trade a package 
consisting primarily of Eastman products? 
More importantly, could not Home Utili- 
ties by a parity of reasoning “manufacture” 
a package by aggregating any pieces of 
photographic equipment, whether fair-traded 
or not, and itself fair-trade this whole- 
sale at any price; or sell it at any price 
without fair-trading it? It would be no 
answer for Eastman to refer to paragraph 
3 of its Retailer Fair Trade Agreement, 
forbidding the sale of Eastman products 
‘in combination” with any other mer- 
chandise; for on Eastman’s contention its 
outfit is a “commodity”, and not a “com- 
bination” of camera, flash holder, bulbs, 
batteries, etc.% 


This court is in accord with the holding 
of Levy, J., in Eastman Kodak Co. v. Siegel, 
d/b/a Tower Photo Shop, 1955 [1955 TrapE 
CASES J 67,952], 207 Misc., 136 N. Y. S. 2d 
800-5: 
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“In my view, too, the function of fair- 
trade legislation would be aborted were 
the producer warranted in claiming pro- 
tection of the statute for a package in 
which he has assembled other articles 
manufactured by others and themselves 
not fair-traded and not bearing the pro- 
ducer’s trademark. The provisions of 
the statute ‘are wholly inapplicable to 
unmarked goods’, General Electric Co. v. 
Masters, Inc., 307 N. Y. 229, 238, 120 
N. Y. 2d 802, 804. 


“Moreover, to enable the owner of a 
trademark to use his registered brand 
in connection with the sale of a package 
containing a number of component parts, 
some of which are produced or owned 
by the seller and carry his trademark, 
and others of which are not produced 
by him, do not carry his trademark and 
individually and independently are not 
fair traded, might facilitate a practice 
not at all within the meaning of the Act 
and might result in unlimited vices in 
commerce and difficulties in law en- 
forcement. In the end, the price-fixed 
tail might be permitted to wag the un- 
branded and non-fair-traded dog. The 
result might be that the statute would 
protect not the trademark or the fair 
trade, but rather the unmarked and un- 
fait. . [trseems) clears topsmestnatatne 
statute was intended to protect the fair- 
trader, not the free-loader. And the 
problem before me is not what the stat- 
ute might provide, but rather what it 
does provide. If the Legislature ih- 
tended to permit the manufacturer of one 
or two articles to brand, trademark and 
price-fix them, and with that as a peg to 
be able to include these articles in a 
package containing any number of other 
items—not themselves branded, trade- 
marked or price-fixed—and then to 
price-fix the whole package, the statute 


13 This may in fact be Eastman’s concept. It 
does not fair-trade its flash holders, because for 
at least some months after a new Eastman 
camera is placed on the market, only Eastman 
flash holders will fit it, and they are accord- 
ingly not in free and open competition. But 
the testimony was that outfits containing such 
new cameras and flash holders were placed upon 
the fair-trade lists as soon as marketed. 


146 Are the bottles of liquors in a Christmas 
hamper any different from what they were 
before the package was assembled; and do they 
regain their pristine character when removed, 
unopened, from the hamper? 

1 Hastman Kodak Co. v. Siegel, d/b/a Tower 
Photo Shop, 1955 [1955 TRADE CASES 68,0101, 


207 Misc. 986, 140 N. Y. S. 2d 260; Steuer, J., 
at p. 262: 
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“It would seem that an abandonment could 
only be spelled out if the plaintiff is per- 
mitting or consenting to an arrangement 
whereby the article can be sold in reality be- 
low the fair trade contract price. In this con- 
nection no objection can be seen to combining 
articles in a single offer providing all of them 
are products of the seller’s manufacture, trade- 
marked by him and meet the requirements of 
being in free competition. The fact that the 
fair trade price for the combination of articles 
is less than the total of the fair trade prices 
for the articles individually is not significant.’’ 

% See Guerlain, Inc. v. F. W. Woolwort 
1947 [1946-1947 TRADE CASES 1 7 Bea, oes 
Ny Y: ui, 74 N. E. 2d 217, that for a “new 
commodity” the “very form and character of 
the basic product must be altered’; ‘“‘a new 
article, Possessing a completely different func- 
tion’’, must be created. (74 N. E. 2d at p. 218). 
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should clearly and unmistakably so pro- 
vide.” * 


The court is of opinion that Eastman 
cannot effectively fair-trade its camera 
outfits, containing non-fair-traded items, 
whether of its own manufacture, or that of 
others. 


[Constitutionality | 


It is therefore necessary to consider * what 


relief can and should be granted under the 
complaint, and the foregoing rulings. 


Home Utilities argues that this court 
should have withheld decision, and should 
now withhold the passage of any decree, 
until the Maryland Court of Appeals has 
decided the appeal in Home Utilities Com- 
pany, Incorporated v. Revere Copper and 
Brass, Inc., et al., No. 147, October Term, 
1955. It is claimed that that appeal in- 
volves new and substantial questions under 
the laws and Constitution of Maryland. 
In that appeal Home Utilities claims that 
the Maryland Act is invalid: 


(1) As an unconstitutional delegation to 
private persons, without adequate stand- 
ards, of the legislative power to fix prices; 

(2) The non-signer provision, as applied 
to Home Utilities, violates the requirements 
of due process of law; and 

(3) The Act was void ab imitio and that 
its invalidity was not cured by the passage 
of the McGuire Act. 

These same points were unsuccessfully 
urged in the trial of the case in Circuit 
Court No. 2 of Baltimore City. Judge 
Cullen in that court, in an opinion filed 
August 2, 1955 [1955 Trape Cases f 68,119], 
held that the first two points were fore- 
closed by prior opinions of the United 
States Supreme Court and of the Mary- 


19So far as the effect of the inclusion of 
products of other manufacturers is concerned, 
the opinion of Steuer, J., in the same case, 1955, 
207 Misc. 986, 140 N. Y. S. 2d 260, 262, supra, 
note 17, appears to be in accord. 

The suggested analogy to radio and televi- 
sion sets in Note 69 Harv. L. Rev. 385-4 would 
not seem apt. Few people would buy a chassis, 
transformers, condensers and picture tubes sepa- 
rately, and attempt to make a radio or tele- 
vision set; just as a very few would buy the 
component parts of an automobile, and expect 
to ‘‘manufacture’’ the finished product. 


20 The evidence disclosed that plaintiff allowed 
its employees a discount on plaintiff's products. 
Defendant has made no point of this, possibly 
because of the language in Schill v. Remington- 
Putnam Book Company, 1941 [1940-1943 TRADE 
CASES 1 56,095, 56,117], 179 Md. 83, 17 A. 2d 
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land Court of Appeals. He ruled ad- 
versely to Home Utilities on the third 
point. 


The general validity of the non-signer’s 
clause was before the Maryland Court of 
Appeals in Goldsmith v. Mead Johnson & 
Co., 1939, 176 Md. 682, 7 A. 2d 176, in 
which the Maryland Act was upheld, and 
every subsequent case before the Mary- 
land Court of Appeals has involved a non- 
signing retailer. The decisions in this 
district have recently referred to this and 
other decisions of the Maryland Court of 
Appeals as upholding the validity of the 
Maryland Act. General Electric Company 
v. Home Utilities Company, D. Md. 1955 
[1955 TrapE Cases § 68,148], 131 F. Supp. 
838, 840, 841, affirmed per curiam, 4 Cir. 1955 
[1955 TRADE CASES {[ 68,209], 227 F. 2d 
384; Sunbeam Corp. v. MacMillan, D. Md. 
1953. [1953 TrapE Cases § 67,451], 110 F. 
Supp. 836, 839-40. 


While it does not appear that points (1) 
and (3) have specifically been passed upon 
by the Court of Appeals of Maryland, 
and while the position of Home Utilities 
with respect thereto has received some 
support,” this court in a suit founded upon 
diversity of citizenship should accept the 
decision of the Circuit Court No. 2 of 
Baltimore City. Lee-Wilson, Inc. v. Gen- 
eral Electric Company, 1 Cir. 1955 [1955 
TRADE CASES { 68,053], 222 F. 2d 850, 854. 


[Injunctive Relief | 


The parties have argued for various 
forms of relief. Home Utilities contends 
that no injunction should issue against it, 
unless and until Eastman has “purged” 
itself by taking packages containing non- 
fair-traded items off fhe fair-trade lists; or 


175, 22 A. 2d 128, approving certain contractual 
exceptions, not including employee discounts, 
and saying (179 Md. at p. 95) “ It does 
not appear that the Fair Trade Act precluded 
exemptions from the contract contemplated by 
its provisions, and we can see no logical objec- 
tion to reasonable exemptions agreed upon by 
the parties to the contract’’, and General Hlec- 
tric Co. v. S8-Klein-on-the-Square, 1953 [1953 
TRADE CASES f 67,443], 121 N. Y. S. 2d 37, 
49, but to the contrary, see Bristol-Myers Co. v. 
L, Bamberger & Co., 1937, 122 N. J. Eq. 559, 195 
A. 625, affirmed on opinion below, 1938, 127 
N. J. Eq. 285, 1 A. 2d 332. 

21 Note: The Operation of Fair-Trade Pro- 
grams, 69 Harvard L. Rev. 316, 318, n. 24; 349, 
n. 184; 350, notes 186-188 (1955); Fulda, Resale 
Price Maintenance, 21 U. Chicago L. Rev. 175, 
209, 210, notes 172-174 (1954). 
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that this court declare that the items in- 
dependently fair-traded, and included in 
such packages are no longer subject to 
fair-trade prices even if sold separately. 
The court does not agree with cither of 
these contentions, but will sign an order 
enjoining defendant from advertising or 
offering for sale, or selling, at retail, East- 
man products at less than the minimum 
retail resale prices now or hereafter stipu- 
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lated by Eastman in its “Schedule of 
Products and Minimum Prices’ pursuant 
to the provisions of Eastman’s Retailer 
Fair Trade Agreement; provided, how- 
ever, that such injunction shall not be 
applicable to outfits, “packages” or aggre- 
gations which include any item (a) Manu- 
factured by Eastman and not independently 
and separately fair-traded by it; and/or 
(b) manufactured by others than Eastman. 


[7 68,295] Philip Klein v. The Lionel Corporation; Rosenbaum’s Inc.; John Wana- 


maker Wilmington, Incorporated; Sears, Roebuck and Co.; and Strawbridge & Clothier. 


In the United States District Court for the District of Delaware. Civil Action No. 
1671. Dated July 12, 1955. 
; Clayton Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Motions for Summary Judgment.—Where defendants had filed motions 
for summary judgment and the plaintiff sought answers to one of its interrogatories 
propounded to the defendants, the answers to the interrogatory were postponed until after 
the determination of the motions for summary judgment. There was no connection 
between the information to be derived from the answers to the interrogatory and the 
questions to be determined on the motions for summary judgment. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 


For the plaintiff: John Van Brunt, Jr., and David Snellenburg, II (Killoran & Van 
Brunt), Wilmington, Del. 


For the defendants: —Thomas Cooch and Thomas S. Lodge (Connolly, Cooch & Bove), 
Wilmington, Del., for The Lionel Corporation. Clement C. Wood (Young and Wood), 
Wilmington, Del. for Rosenbaum’s Inc. Henry M. Canby and James T. McKinstry 
(Richards, Layton & Finger), Wilmington, Del., and Harry E. Sprogell and Joseph Ewing 
(Saul, Ewing, Remick & Saul), Philadelphia, Pa., for John Wanamaker Wilmington, 
Incorporated. Richard F. Corroon (Berl, Potter & Anderson), Wilmington, Del., and 
Lederer, Livingston, Kahn & Adsit, Chicago, Ill., for Sears, Roebuck & Co. Edwin 
D. Steel, Jr., and William S. Megonigal, Jr. (Morris, Steel, Nichols & Arsht), Wilmington, 
Del., and Thomas B. K. Ringe, Miles W. Kirkpatrick, and Frank L. Luce (Morgan, Lewis 
& Bockius), Philadelphia, Pa., for Strawbridge & Clothier. 


For other decisions of the U. S. District Court, District of Delaware, see 1956 Trade 
Cases { 68,265 and 1955 Trade Cases {| 68,124. 


[Interrogatory | 


Ropney, District Judge [Jn full text]: This 
memorandum treats of interrogatory No. 4 
which is objected to by Sears, Wanamaker 
and Strawbridge & Clothier. This inter- 
rogatory was as follows: 


“4. What was the dollar volume of 
Sears, Roebuck and Co.’s purchases for 
resale from each source referred to in the 
answer to Interrogatory No. 3 during each 
year of the period referred tv in Inter- 
rogatory No. 2?” 
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[ Defendants’ Objections] 


Motions for summary judgment have been 
filed by each of the defendants as above 
named, and these motions have been fixed 
for argument on a stipulated date. It is 
objected (1) that the answer to the inter- 
rogatory would entail a great deal of ex- 
pense and trouble, and (2) would entail the 
disclosure of valuable trade secrets. It is 
insisted that the answer to the interrogatory 
would have no bearing upon the motions 
for summary judgment. 
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[Motions for Summary Judgment] 


There is no shown connection between 
the information to be derived from the 
answer to the interrogatory and the ques- 
tions to be determined on the motions for 
summary judgment. No reason is shown to 
put the defendants to a present expenditure 
of time and effort which will have no effect 
upon motions now pending or for requiring 
alleged secret material or information, when 
such disclosure may not be necessary. 


It is not herein held that the plaintiff is 
not entitled to the information sought at a 
time when such information may be material 
or of value. 


It is held that the answer to interrogatory 
No. 4 shall be postponed until 15 days after 
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determination of the motions for summary 
judgment and after a refusal of such judg- 
ment, if had. 


| Answers to Interrogatory Postponed | 


Sears has objected to all of the inter- 
rogatories on grounds largely similar to 
those as above considered in connection with 
interrogatory No. 4, i.e., that answers at this 
time will require substantial trouble and 
expense, uncalled for because the informa- 
tion has no possible bearing on the motions 
pending for summary judgment, and in ac- 
cord with the reasons above stated, the 
answers to the interrogatories shall be post- 
poned, likewise, until 15 days after determina- 
tion of the motions for summary judgment, if 
the motions are refused. 


[| 68,296] Philip Klein v. The Lionel Corporation; Rosenbaum’s Inc.; John Wana- 


maker Wilmington, Incorporated; Sears, Roebuck and Co.; and Strawbridge & Clothier. 


In the United States District Court for the District of Delaware. Civil Action No. 
1671. Dated July 12, 1955. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Motions for Summary Judgment.—A defendant’s motion to stay the taking 
of depositions of its officers until after the determination of pending motions by all parties 
for summary judgment was granted on the ground that the plaintiff, having previously 
filed a motion for summary judgment on the ground that from the pleadings and other 
matters then on file no issue of fact existed, can not by a series of depositions again seek 
to establish existing facts where such a course would lead to a complete and actual trial, 
rather than a trial in due course. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675, 9013.775. 


For the plaintiff: John Van Brunt, Jr., and David Snellenburg, II (Killoran & Van 
Brunt), Wilmington, Del. 

For the defendants: Thomas Cooch and Thomas S. Lodge (Connolly, Cooch & Bove), 
Wilmington, Del., for The Lionel Corporation. Clement C. Wood (Young and Wood), 
Wilmington, Del., for Rosenbaum’s Inc. Henry M. Canby and James T. McKinstry 
(Richards, Layton & Finger), Wilmington, Del. and Harry E. Sprogell and Joseph 
Ewing (Saul, Ewing, Remick & Saul), Philadelphia, Pa., for John Wanamaker Wilming- 
ton, Incorporated. Richard F. Corroon (Berl, Potter & Anderson), Wilmington, Del., 

“and Lederer, Livingston, Kahn & Adsit, Chicago, IIl., for Sears, Roebuck and Co. Edwin 
D. Steel, Jr., and William S. Megonigal, Jr. (Morris, Steel, Nichols & Arsht), Wilmington, 
Del., and Thomas B. K. Ringe, Miles W. Kirkpatrick, and Frank L. Luce (Morgan, Lewis 
& Bockius), Philadelphia, Pa., for Strawbridge & Clothier. 

For other decisions of the U. S. District Court, District of Delaware, see 1956 Trade 
Cases {| 68,295, 68,265 and 1955 Trade Cases {| 68,124. 


tions noticed by the plaintiff, said deposi- 


[Motion to Stay Taking of De positions | 


Ropney, District Judge [Jn full text]: The 
present question concerns a motion of Lionel, 
a defendant, to stay the taking of deposi- 
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tions to be taken of certain officers or agents 
of Lionel. The motion is to stay the de- 
positions until the determination of pending 
motions by all parties for summary judgment. 
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[Prior Events] 


The chronological order of material matter 
is as follows: 


On December 29, 1954, the complaint was 
filed. The action allegedly arises under the 
Robinson-Patman Act of 1936, 15 U. S. C. 
Sec. 13. By paragraph 10 of the complaint, 
it is alleged that Lionel unlawfully dis- 
criminated in the prices of its products be- 
tween the plaintiff and the other defendants. 
It was alleged that the discrimination arose 
from Lionel giving to the other defendants 
certain private and secret discounts, adjust- 
ments and allowances that were not given 
or made available to the plaintiff. 


January 18, 1955, the answer of Lionel 
specifically denies the allegation and states 
“The Lionel Corporation alleges that it 
maintains a reasonable and uniform schedule 
of discounts * * *”, 


February 1, 1955, the plaintiff directed 
certain interrogatories to Lionel. 


April 15, 1955, the plaintiff moved for 
summary judgment on the pleadings and 
affidavits then filed. 


May 16, 1955, defendant, Lionel, answered 
the interrogatories propounded February 1, 
1O55% 


The plaintiff now seeks to take the dep- 
ositions of officers and agents of Lionel. 
He is, of course, entitled to take such dep- 
ositions and obtain information and evi- 
dence therefrom which he deems may be of 
value to him. This right, however, must 
bear some relation to-the value of the exer- 
cise of the right to him and also a relation 
to the rights of others. 


[Summary Judgment] 


The entire case is now set down for 
argument on a day certain on motions for 
summary judgment by all parties. It is 
never intended that a motion for summary 
judgment shall result in the trial of issues 
of fact as those facts may be shown at the 
trial itself. A summary judgment, which 
does not differ in effect from other judg- 
ments, is only available when no issue of 
fact exists. In the present case an aver- 
ment of fact is expressly set out in the 
complaint. It is specifically denied in the 
answer. In Frederick Hart & Co. v. Record- 
graph Corp., 169 F. 2d 580, it is expressly 
held that an averment of fact in a complaint 
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may not be defeated, in proceedings for 
summary judgment, by an affidavit or, I 
presume, other extraneous proceedings. 


[Depositions Postponed] 


In the present case if the plaintiff desires 
information from the defendant which is 
not useful to him on his motion for sum- 
mary judgment but will be of use to him 
upon the trial of the cause, then the acquisi- 
tion of such information should await the 
disposition of the pending motions for sum- 
mary judgment. There could be no reason 
to undergo the expense and inconvenience 
of long depositions for use at the trial until 
the disposition of the defendants’ motions 
for summary judgment, which might deter- 
mine the validity of the plaintiff’s complaint. 
If, as he alleges, the plaintiff desires the 
information for use in connection with his 
motion for summary judgment, it is only 
necessary to suggest that any issue of fact 
as established by the complaint and answer 
can not be determined by a subsequent 
affidavit or deposition and the plaintiff’s 
motion for summary judgment is based upon 
the pleadings and other matters as they then 
appeared. 


I recognize that the plaintiff contends that 
the information to be derived from the dep- 
ositions is not to be used to determine the 
correctness of any issue of fact, but to 
determine whether an issue of fact does 
exist and, if not, to allow the operation of 
law upon the admitted facts. 


This, however, results in the practical 
substitution of a motion for summary judg- 
ment for an actual trial, and to conduct the 
trial by a series of depositions to determine 
all the facts rather than the personal appear- 
ance of witnesses and motions for summary 
judgment, I think, were intended for no 
such purpose. 


As said in Peckham v. Ronrico Corp., 171 
F, 2d 653, at 657, * * * A litigant has a 
right to a trial where there is the slightest 
doubt, as” tothe “tactses: * eats ae ome 
assume, includes the implications or as- 
sumptions from these facts. 


In this case I have no doubt that the 
plaintiff is entitled at some stage to have 
the information he seeks by deposition. I 
only decide that the plaintiff, having filed a 
motion for summary judgment on the ground 
that from the pleadings and other matters 
then on file no issue of fact exists, may not 
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by a series of depositions again seek to 
establish existing facts where such a course 
will lead to a complete and actual trial 
rather than a trial in due course. 


The depositions should be stayed until the 
disposition of the motions for summary 
judgment. 


An appropriate order may be submitted. 


Lf 68,297] California Kitchens, Inc., Respondent v. United Brotherhood of Carpen- 
ters and Joiners of America, et al., Defendants; Los Angeles District Council of Car- 
penters, et al., Appellants. 


In the California District Court of Appeal, Second District, Division Two. Civ. No. 
20905. Dated February 29, 1956. 


_Appeal from an order of the Superior Court of Los Angeles County granting a pre- 
liminary injunction. PHirprick McCoy, Judge. Reversed. 


California Cartwright Act 


Combinations and Conspiracies Under California Antitrust Law—Labor Unions— 
Jurisdiction of State Court To Enjoin Union Activity—Primary Jurisdiction of National 
Labor Relations Board.—A California court did not have jurisdiction under the state’s 
antitrust law to enjoin a labor union from interfering with the sale, distribution, or instal- 
lation of kitchen cabinets, which did not bear a union label, on the ground that the National 
Labor Relations Board had exclusive primary jurisdiction to first determine whether or 
not the union’s activities constituted an unfair labor practice or were protected under 
the National Labor Relations Act. Since Congress conferred upon the Board the exclusive 
authority to enforce the Act by injunctive processes, state courts are thereby divested 
of jurisdiction to function with regard to practices inhibited by the Act. Furthermore, 
since the Act guarantees employees the right to engage in certain activities, the Board 
has jurisdiction to hear and determine such matters and the state courts are without 
jurisdiction to entertain such matters. However, the state courts may enforce rights 
guaranteed by the California antitrust law after the Board has declined to act, but the 


state courts have no power to determine that the Board would refuse jurisdiction. 
See Combinations and Conspiracies, Vol. 1, { 2401.05, 2441.05. 


For the appellants: Arthur Garrett, Charles Scully, and James M. Nicoson. 
For the respondent: Zimmerman, Kelly & Thody, Joseph P. Kelly, Jr., and W. Alan 


Thody. 
[Preliminary Injunction] 


Moorg, Presiding Justice [In full text]: 
This is an appeal from the order granting a 
preliminary injunction against the defend- 
ants, restraining them and each of them 
from interfering with the sale, distribution 
and installation of “Bilt-Well” cabinets, dis- 
tributed by respondent for installation on 
behalf of the purchasers thereof at specified 
places and from causing, ordering or direct- 
ing any person to refuse to handle such 
cabinets or hampering, in any manner, any 
person from handling or installing them. 


[Union Activity] 


Respondent is a California corporation. 
April 1, 1954, it purchased the assets of the 
Kitchen Division of Stanthony Corporation 
of Delaware. Included among such assets 


Trade Regulation Reports 


was an exclusive franchise for the distribu- 
tion and sale in California of “Bilt-Well” 
kitchen cabinets, a product of Carr, Adams 
and Collier Company of Dubuque, Iowa. 
Also included in the purchased assets were 
firm orders and commitments from four 
certain California concerns. 

Immediately after having acquired such 
assets, respondent accepted orders for 176 
of the cabinets from B. R. S. Corporation 
to be used in a tract of 22 houses in Los 
Angeles County; 5,600 cabinets for 700 
houses in the same tract. Appellants or 
their agents visited the tract twice daily 
for a week concerning the use of Bilt-Well 
cabinets and finally effected a cancellation 
of the order of the B. R. S. Corporation. 


Because of the activities of appellants, 
Harold Hensgen and Associates cancelled 
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its order for 750 Bilt-Well cabinets. An 
officer of that company notified respondent 
that he was uncertain whether Harold 
Hensgen could use the cabinets because of 
union trouble and exhibited an unsigned 
letter to an officer of one of the unions 
which the Hensgen firm was asked to sign; 
it said the Bilt-Well cabinets would not be 
used on a trade of 68 houses until the local 
or a district representative had approved 
them. 

Respondent had oral orders for 27 Bilt- 
Well cabinets to be installed in a model 
home at Pan-Pacific Auditorium at Los 
Angeles and for 1,680 cabinets for 168 
houses to be erected by Kenbo Construction 
Company. 

Respondent engaged Erwin Weber to in- 
stall cabinets in the “model home” of the 
Kenbo Construction Company at the Pan- 
Pacific Auditorium “Home Show.” Weber 
testified that Mr. Eisenmayer, president of 
respondent company, told him that Eisen- 
mayer had an agreement with Earl Thomas, 
one of the appellants, covering the installation 
of the Bilt-Well cabinets in the Kenbo 
model home, but on May 10, 1954, Weber 
was expelled from the auditorium by an 
agent of appellant Local No. 1052 on the 
charge that the cabinets did not carry the 
union label. Such events caused a cancel- 
lation of the orders for the 27 and the 1,680 
Bilt-Well cabinets. 


In addition to the successful interference 
by appellants as shown above, respondent 
had orders for 444 cabinets to be installed 
in a tract being developed at Lancaster. 
Also respondent received purchase orders 
for 927 Bilt-Well cabinets for 103 houses in 
Larchmont Village Inc., near Sacramento, 
and a commitment for 26,100 cabinets for 
2,900 prospective homes there. While appel- 
lants did not succeed in causing a rescission 
of any of the orders mentioned in this 
paragraph, witness Brock for appellants 
testified that his company, M. J. Brock 
and Sons, was held up for a period of time 
by appellants’ interference. 

Secretary-treasurer Thomas of Los An- 
geles District Council of Carpenters deposed 
that “defendants desire to protect the work- 
ingmen of Southern California engaged in 
the cabinet-making industry from being de- 
graded into a condition of peonage by the 
activities of plaintiff corporation and others 
and to that end have requested the employ- 
ers and contractors mentioned in paragraph 
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IX of the complaint not to use cabinets 
produced at sub-standard wage scales, in- 
cluding Bilt-Well cabinets.” Appellant La 
Chapelle admitted that he had advised 
Larchmont Village Inc. twice that the lack 
of a union label on the Bilt-Well cabinets 
might cause complaint. 


[Contentions | 


Respondent urges three propositions, namely, 
(1) the superior court had exclusive juris- 
diction; (2) no labor dispute existed; (3) 
the amended complaint declares a valid 
cause of action. Conceding, arguendo, that 
a valid cause of action is stated, the facts 
will disclose that a labor dispute did exist 
while the law leaves no doubt that the 
superior court did not have exclusive juris- 
diction of the subject matter or any juris- 
diction unless the N. L. R. B. had first 
declined to entertain the complaint. 


[State Antitrust Law] 


The controversy brings to the fore two 
statutes that bear upon the subject of a 
labor dispute. One is the Cartwright Act, a 
California statute adopted in 1907. (Deer- 
ing’s Gen. Laws, Act 8702; Bus. & Prof. 
Code, §§ 16700-16758.) While, at first glance, 
it appears to have been designed primarily 
to prevent the organization of trusts for the 
control of markets for merchandise, its defi- 
nition of a trust may, not unreasonably, in- 
clude any contract “to carry out restrictions 
in trade or commerce”; to prevent competi- 
tion in “manufacturing, sale or purchase of 
merchandise” etc. Section 16757 provides 
that it is sufficient to prove that a trust or 
combination exists and that defendant be- 
longed to it or acted for it. Any court hav- 
ing jurisdiction in the county where the 
defendant resides may entertain an action 
arising under the act. (Bus. & Prof. Code, 
§ 16750.) 

[Federal Labor Law] 


The other statute concerned is the “Na- 
tional Labor Relations Act” as amended by 
the “Labor Management Relations Act, 
1947” sometimes known as the “Taft-Hartley 
Act” and herein referred to as “N. L. R. A.” 
(29 U.S.C. A., § 157.) By its provisions it 
enlarged the functions of the National La- 
bor Relations Board, herein referred to as 
“N. L.R.B.” The N. L. R. A. was enacted 
following the World War II when the main- 
tenance of the peace and serenity of the 
industrial and commercial life of the entire 


© 1956, Commerce Clearing House, Inc. 


Number 45—131 
4-5-56 


nation was second only to the cessation of 
battles and the winning of the peace. While 
the N. L. R. A. makes provision for pro- 
tecting the activities of labor unions (§7), 
it proscribes unfair labor practices such as 
encouraging the “employees of any em- 
ployer to engage in a strike or a concerted 
refusal in the course of their employment to 
use, manufacture, process, transport, or other- 
wise handle or work on any goods . . . or 
to perform any services, where the object 
thereof is” to require an employer “to cease 
using, selling, handling, transporting, or 
otherwise dealing in the products of any 
other producer, processor or manufacturer 

” (N. L. R. A. as amended, 29 U.S.C.A. 
§ 158(b) (4) (A).) Respondent denies that 
appellants induced or encouraged any em- 
ployees to engage in a concerted refusal to 
handle Bilt-Well cabinets. It asserts that 
the union’s dealings were entirely with the 
employers. It appears, however, that the 
amended complaint alleges that defendants 
made threats to the contractor “that if it 
attempted to install said Bilt-Well cabinets, 
all union men would be immediately ordered 
off the job so that all work would cease”; 
and the injunction forbids defendants to 
threaten any contractors “that, if they, or 
any of them, attempt to install Bilt-Well 
cabinets, all union men will immediately be 
ordered off the job or jobs.” It is imma- 
terial whether the union personally in- 
structed the individual employee not to 
handle Bilt-Well cabinets or whether the 
supervisors were instructed to direct the 
employees to abstain from installing such 
cabinets. The results are the same. In 
either event, the employees were affected. 
Furthermore, the question with reference 
to the dispute as to whether the employees 
or employers were coerced is one for the 
N. L. R. B. first to determine. If it should 
decide that the dispute does not affect the 
“employees, under the N. L. R. A., then the 
state court may assume jurisdiction. 


[Jurisdiction of N. L. R. B.] 


Respondent has cited and quoted excerpts 
from numerous decisions (Weber v. Anheuser- 
Busch Inc., [1955 TRADE Cases { 68,000] ; 348 
U. S. 468; Hill v. Florida, 325 U. S. 538; 
Garner v. Teamsters, C. & H. Local Union, 
346 U. S. 485; Allen-Bradley Local v. Wis- 
consin Emp. Relations Board, 315 U. S. 740; 
Algoma Plywood & Veneer Co. v. Wisconsin 
Emp. Relations Board, 336 U. S. 301) for the 
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purpose of showing that “the commerce 
clause does not itself preclude a state from 
regulating those matters which not being 
themselves interstate commerce, neverthe- 
less affect the commerce”; that the “N. L. R. 
Management Act leaves much of the states” 
(Garner v. Teamsters, C. & H. Local Union, 
supra) ; the state was allowed to enjoin mass 
picketing and property damage; the mere 
enactment of the National Labor Relations 
Act did not exclude state regulation of the 
type which Wisconsin has exercised, namely, 
injunction against mass picketing, threats 
of bodily injury and property damage to 
employees, obstruction of streets, blocking 
of entrance to and egress from a factory, 
picketing employees’ homes (Allen-Bradley 
Local v. Wisconsin Emp. Relations Board, 
supra); that certain decisions “clearly inter- 
dict any rule by the Board that every type 
of concerted activity is beyond the reach 
of the states’ adjudicatory machinery” (/n- 
ternational Union v. Wisconsin Emp. Relations 
Board, 336 U. S. 245); that the N. L. R. A. 
does not prevent the states from enforcing 
their own policies in matters not governed 
by the federal law. (Algoma Plywood & 
Veneer Co. v. Wisconsin Emp. Relations 
Board, supra.) Respondent contends that ap- 
pellants combined and conspired illegally to 
restrain trade and commerce in Bilt-Well 
cabinets and directed their activities against 
contractors; that “there is no language in 
the N. L. R. A. as amended, which either 
prohibits or protects the concerted activities 
of the appellants here.” 


In Milwaukee Boston Store Co. v. American 
Federation of Hosiery Workers, 269 Wis. 338, 
it was held that the “type of secondary 
picketing which is proscribed by the federal 
act is that which involves coercion or re- 
straint of the employees of a secondary or 
neutral employer with the object of per- 
suading such employees to take concerted 
action . . . The economic pressure exerted 
by defendants’ picketing was directly upon 
the Boston Store and not indirectly through 
its employees . . . the proscriptions of 
section 8(b)(4) of the National Labor Rela- 
tions Act ‘are expressly limited to the 
inducement or encouragement of concerted 
conduct by the employees of the neutral 
employer.’ Therefore, the National Labor 
Relations Board would have had no power 
to assume jurisdiction or prohibit such sec- 
ondary picketing by the defendants herein.” 
By that and other decisions, respondent 
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contends that the N. L. R. B. did not have 
jurisdiction o er the controversy between 
it and appellants but that, on the contrary, 
the cited California statute confers exclusive 
jurisdiction over the matters alleged against 
appellants. 


It is not to be denied that the argument 
of respondent, supported as it is by re- 
spected authority, commands most serious 
consideration, but certainly not an obsequi- 
ous approval. In view of the number of the 
cabinets sold to contractors in California 
and the commercial value thereof, it cannot 
be denied that N. L. R. B.’s exclusive pri- 
mary jurisdiction entitled it to determine 
whether the transactions involved establish 
that the free flow of interstate commerce 
would have been affected (National Labor 
Relations Board v. Washington-Oregon Shin- 
gle Weavers Dist. Council, 211 F. 2d 149, 
151), thereby conferring exclusive jurisdic- 
tion upon the N. L. R. B. The complaint 
charged that appellants acted in concert to 
engage in boycotts, coercion, threats and 
intimidations and thereby caused respond- 
ent’s customers to cease the purchase of 
Bilt-Well cabinets and were about to forbid 
their several members to handle such cab- 
inets and to enforce their demands by strikes 
and work stoppages. Such acts constitute 
violations of the Taft-Hartley Act (N. L. 
R. A.) which was enacted to prevent boy- 
cotts and kindred acts. Inasmuch as the 
Congress conferred upon the N. L. R. B. 
the exclusive authority to enforce such stat- 
ute by injunctive processes (29 U. S. C. A. 
§ 160, subds. (a), (b), (c), (e)), state courts 
are thereby divested of jurisdiction to func- 
tion with regard to acts inhibited by the 
N. L. R. A. Also, because the act guarantees 
employees the right to engage in activities 
for their mutual aid and protection, the 
N. L. R. B. has jurisdiction to hear and 
determine such grievances as those alleged 
in respondent’s complaint (National Labor Re- 
lations Board v. Washington-Oregon Shingle 
Weavers’ Dist. Council, supra, p. 152), and by 
the same token the superior court is without 
power to entertain the charges prior to a 
refusal of jurisdiction by the N. L. R. B. 
Whether an unfair labor practice was pur- 
sued by appellants is not within the com- 
petence of the state court. In the Weavers’ 
case, supra, the Sound Shingle Company re- 
ceived a carload of shingles from a Canadian 
concern. A union shop steward suggested 
that the shingles bore no union label, called 
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the employees off and forbade the em- 
ployees of the factory to which the shingles 
had been shipped to work on the Canadian 
shingles. There was no evidence that the 
work stoppage at the company’s plant was 
designed for any purpose other than “to 
compel the Company to cease using unfair 
shingles produced by another.” The N. L. 
R. B. was held entitled to a judgment en- 
forcing its order which was entered because 
the union was attempting to force an em- 
ployer to cease using the products of another 
producer, an act prohibited by N. L. R. A. 
section 8(b)(4)(A). Whether the facts es- 
tablished amounted to unfair labor practice 
is a question which the superior court could 
not decide. Such questions, having been pre- 
empted by the national statute, are with- 
drawn from the state’s cognizance until the 
N. L. R. B. has refused to take jurisdiction. 


[Jurisdiction of State Court] 


The vicissitudes of Weber v. Anheuser- 
Busch, Inc., supra, 348 U. S. 468, are illumi- 
nating on the question of the exclusive 
power of the N. L. R. B. in dealing with 
the secondary boycott. A labor union pick- 
eted an employer’s plant to compel the 
employer to insert into a proposed collective 
labor contract a clause obligating the em- 
ployer to employ, for repairs or replace- 
ments only, contractors who had collective 
agreements with the union. Before the 
N. L. R. B. had acted upon its charges, 
the employer obtained judgment for an in- 
junction in a state court of Missouri (which 
was affirmed by its Supreme Court) hold- 
ing that the union had violated a statute 
against restraint of trade. The question pre- 
sented to the federal Supreme Court was 
whether the state court’s jurisdiction had 
been preempted by the authority vested in 
the N. L. R. B. Ona review of the matter, 
the Supreme Court held: “A State may not 
enjoin under its own labor statute con- 
duct which has been made an ‘unfair labor 
practice’ under the federal statutes.” Such 
was the holding in Garner v. Teamsters, C. 
& H. Local Union, supra, 346 U. S. 485, 499. 


It is therefore established that a state 
court may not prohibit the exercise of 
rights which the N. L. R. A. protects. (Hill 
v. Florida, supra, 325 U. S. 538.) However, 
it must be borne in mind that the state 
courts are free to act upon such controver- 
sies as arise over which the Congress has 
not given specifically exclusive primary. jur- 
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isdiction to the N. L. R. B. But a state 
may not inhibit conduct, the right to pursue 
which the N. L. R. A. has guaranteed. 
(N. L. R. A., §7; Amalgamated Assn. S. E. 
R. & M. C. E. v. Wisconsin Emp. Relations 
Board, 340 U. S. 383; LaCrosse Tel. Corp. 
v. Wisconsin Emp. Relations Board, 336 U. S. 
18.) But a state may regulate such behavior 
as is not subject to regulation by the N. L. 
R. B. (Allen-Bradley Local v. Wisconsin Emp. 
Relations Board, supra, 315 U. S. 740; Inter- 
national Union v. Wisconsin Emp. Relations 
Board, supra, 336 U. S. 245.) From a con- 
sideration of the foregoing review, the cited 
decisions appear to have made it unlawful 
“for a state to impinge on the area of labor 
combat designed to be free” and, also, it is 
an obstruction of federal policy for a state 
to declare union activity “free for purposes 
which the Federal Act prohibits.” (Garner v. 
Teamsters, C. & H. Local Union, supra, 346 
U.S. 485, 499.) 


Weber v. Anheuser-Busch, supra, gives no 
aid to respondent. It involved a jurisdic- 
tional dispute between two unions. It de- 
clared that N. L. R. A. covers the area of 
jurisdictional disputes and provides proce- 
dures and remedies with which the state 
court “is without competence to intrude.” 
(Dyer v. International Brotherhood of Team- 
sters, 124 Cal. App. 2d 778, 783.) 


The recent decision of the California 
Supreme Court (Garmon v. San Diego Build- 
ing Trades Council* 45 Cal. 2d —, —) suggests 
no relaxing of the conclusions hereto- 
fore announced by the federal Supreme Court. 
The Garmons, engaged in the lumber busi- 
ness, became involved in a dispute with 
labor organizations. They were awarded 
damages and the defendants were enjoined 
from certain activities. After the N. L. R. B. 
had refused jurisdiction, the plaintiffs sued in 
the superior court which found that the 
plaintiffs’ operations affected interstate com- 
merce and that plaintiffs had refused to 
execute a contract proposed by the unions. 
Basing its decision upon the authorities 
hereinabove reviewed and others, the Su- 
preme Court held first that the N. L. R. B. 
has exclusive primary jurisdiction to pre- 
vent unlawful demands; that where the 
N. L. R. B. refuses to accept jurisdiction 
of a complaint because the effect of the 
complainant’s business on interstate com- 
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merce is not substantial, the state courts 
may act. 

The court points out that the reason for 
prohibiting state courts from acting where 
the N. L. R. B. has jurisdiction is to obtain 
uniform application of the substantive rules 
prescribed by N. L. R. A. and to avoid di- 
versities and conflicts likely to result from 
a variety of local procedures and attitudes 
toward local controversies. The decision 
does not in the least, detract from the exclu- 
sive jurisdiction of the N. L. R. B., but it 
held definitely that where a business has 
only “a limited effect on interstate com- 
merce” the board may exercise its discretion 
to accept or refuse jurisdiction and “the 
legislative purpose must have been to give 
the state courts jurisdiction when the board 
specifically determines that the controversy 
will not affect the national economy.” (P. 7—.) 

From the foregoing, it is clear that the 
affrmance of the Garmon judgment did not 
rest, in the slightest degree, upon the theory 
that the N. L. R. B. has not exclusive, 
primary jurisdiction. It is made equally 
clear that a state court may enforce rights, 
guaranteed by the Cartwright Act, after the 
N. L. R. B. has declined to act. A state 
court has no power to determine that the 
N. L. R. B. would refuse jurisdiction. Such 
power to withhold cognizance of a contro- 
versy is within the board’s exclusive juris- 
diction. 

Further support for the doctrine that a 
state court cannot exercise its jurisdiction 
over a labor controversy such as is involved 
in the action at bar, unless the N. L. R. B. 
has refused to take cognizance thereof, is 
found in the recent decision of Charles H. 
Benton, Inc. v. Painters Union’, 45 Cal. 2d 
Also, the recent unanimous decision 
(January 9, 1956) in Local Union No. 25 of 
the International Brotherhood of Teamsters, 
C., W. & H. of America v. New York, New 
Haven & Hartford R. Co., — U. S. — in an 
action similar to the one at bar, holds that 
the jurisdiction of the N. L. R. B. is ex- 
clusive. The fact that injustices might re- 
sult during the period prior to the decision 
of the N. L. R. B. to assume or reject 
jurisdiction is a problem for congressional 
consideration, and not for judicial action. 

The order is reversed. 

Fox, J., and AsHBuRN, J., concurred. 


45 A. C. 683, 687. 


1 Advance Report Citation: 
45 A. C. 683 at 


2 Advance Report Citation: 
p. 689. 
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[] 68,298] United States v. Seafarers Sea Chest Corporation and Seafarers Inter- 
national Union of North America, Atlantic and Gulf District. 


In the United States District Court for the Eastern District of New York. Civil 
Action No. 14674. Dated March 20, 1956. 


Case No. 1205 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Labor Unions—Consent Decree— 
Practices Enjoined—Use of Bargaining Power to Compel Purchases from Union-Owned 
Business—Slop Chest Supplies——A seamen’s union and its company, which was engaged 
in the sale of slop chest supplies, were each prohibited by a consent decree from entering 
into any agreement with any employer of seamen which may have the effect of inducing 
any such employer (1) to invite bids for contracts covering the purchase of such supplies 
only from either defendant, (2) to refuse to permit any dealer in such supplies from 
boarding any vessel, (3) to cancel orders for the purchase of such supplies from any 
person other than either defendant, (4) to return supplies held by such employer on 
consignment from any persons other than either defendant, or (5) to take any other 
steps that restrain or exclude any such supplier from freely engaging in the business 
of selling such supplies to any person. The union was prohibited from exercising any 
of its collective bargaining powers or rights, as a labor union, to coerce employers of 
seamen to purchase such supplies from either defendant or from any supplier designated 
by either defendant. Also, the union was ordered to cancel provisions of collective 
bargaining contracts requiring the purchase of such supplies from its company. 


See Combinations and Conspiracies, Vol. 1, § 2101.063; Monopolies, Vol. 1, § 2610. 


Combinations and Conspiracies—Monopolies—Labor Unions—Consent Decree— 
Practices Enjoined—Sale of Slop Chest Supplies—A seamen’s union and its company, 
which was engaged in the sale of slop chest supplies, were each prohibited from engaging 
in the sale of such supplies after five years from the date of the entry of the decree, 
unless, after three years from the date of the entry of the decree, the defendants can 
establish that such relief is not then necessary or that effective competitive conditions 
exist in the sale of such supplies to vessel owners employing members of the union. 


See Combinations and Conspiracies, Vol. 1, § 2101.063; Monopolies, Vol. 1, { 2610; 
Department of Justice Enforcement and Procedure, Vol. 2, J 8341. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Union Activities—A consent decree entered against a seamen’s union and its 
company, which sold slop chest supplies, provided that nothing contained in the decree 
should be deemed to prohibit the union from negotiating, as collective bargaining repre- 
sentative, with employers of seamen, captains, or masters of vessels concerning slop chests 
aboard vessels operated by such employers or by the captains or masters of such vessels. 
The decree further provided that such negotiations and contracts should not require the 
purchase of slop chest supplies from the union or its company. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.45, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus A. 
Hollabaugh, Richard B. O’Donnell, William D. Kilgore, Jr., John D. Swartz, Morton 
Steinberg, and Louis Perlmutter, Attorneys. 


For the defendants: Seymour W. Miller, Brooklyn, N. Y. 


Final Judgment erally consented to the entry of this Final 

Judgment, without trial or adjudication of any 
Wa tter BrucHHausen, District Judge [Jn issue of fact or law herein, and without 
full text}: Plaintiff, the United States of admission by any party hereto in respect 
America, having filed its complaint in this of any such issue; 


Court on August 20, 1954; and all the parties Now, therefore, before any testimony has 
hereto by their attorneys herein having sev- been taken herein, and without trial or ad- 
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judication of any issue of fact or law herein, 
and upon consent of all the parties thereto, 
it is hereby 


Ordered, adjudged, and decreed as follows: 


i 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states a claim upon which 
relief against the defendants may be granted 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to its officers, 
agents, servants, employees and subsidiaries, 
and to all persons in active concert or 
participation with any defendant, who shall 
have received notice of this Final Judg- 
ment by personal service or otherwise. 


III 
[Definitions] 

For the purpose of this Final Judgment: 

(A) “Slop chest supplies’ means those 
articles of clothing, merchandise, sailors’ 
gear, tobacco and tobacco products pur- 
chased for resale aboard vessels to vessel 
personnel; 

(B) “Purchaser” means any vessel owner, 
operator, captain, master, steward or other 
person who purchases slop chest supplies 
for resale aboard vessels to vessel per- 
sonnel; ; 

(C) “Person” means any individual, cor- 
poration, partnership or other legal entity; 

(D) “Defendant Union” means defendant 
Seafarers Interational Union of North 
America, Atlantic and Gulf District; 

(E) “Defendant Corporation” means Sea- 
farers Sea Chest Corporation. 


IV 
[Use of Bargaining Powers Restricted] 


Defendant Union is enjoined and re- 
strained from exercising any of its collec- 
tive bargaining powers, rights or duties, as 
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a labor union, directly or indirectly, to 
coerce employers of seamen, or any pur- 
chaser to purchase slop chest supplies, in 
whole or in part, from either defendant, or 
from any slop chest supplier designated by 
either defendant. 


V 
[Termination of Restrictive Agreements] 


(A) Defendant Union is ordered and di- 
rected forthwith to terminate and cancel: 


(1) Those provisions of its collective bar- 
gaining agreements of December 31, 1952 
with certain steamship owners and/or op- 
erators, identified as the “Second Memo- 
randum of Agreement” captioned “1—SLOP 
CHEST” which provides that: 

In order to afford members of the crew 
the opportunity to obtain the highest 
quality of merchandise at the most rea- 
sonable price, the Companies agree to 
permit the SEA CHEST CORPORA- 
TION to furnish Slop Chests on a com- 
petitive basis as to price, quality and 
brands: 

The SEA CHEST CORPORATION 
further agrees to supply the necessary 
articles to vessels as required by law. In 
Ports where the SEA CHEST COR- 
PORATION has no office and where 
they can not furnish the Slop Chests, the 
present practice of obtaining supplies for 
the Slop Chest shall be continued. 


(2) Amendments or revisions, if any, of 
the aforesaid provisions of the said Second 
Memorandum of Agreement; : 

(3) Related or kindred understandings or 
agreements, if any, with employers of sea- 
men, or with any purchaser, having to do 
with the sale and/or purchase of slop chest 
supplies from either defendant; 


(B) Defendant Union is ordered and di- 
rected to file with this Court within 10 days 
after the entry of this Final Judgment a 
report setting forth the facts and manner 
of its compliance with subsections (1), (2) 
and (3) of subsection (A) of this section 
V, and to serve a copy of such report upon 
the plaintiff herein; 

(C) Each defendant is enjoined and re- 
strained from entering into, adopting, perform- 
ing, adhering to, maintaining or furthering, 
directly or indirectly, or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program which has as _ its 
purpose or effect the continuation of re- 
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newal of the aforesaid provisions of the 
Second Memorandum of Agreement; or re- 
visions or amendments thereof, if any; or 
of the aforesaid related or kindred under- 
standings, if any. 
VI 
[Prohibited Agreements] 


Each defendant is enjoined and restrained 
from entering into, adopting, performing, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program with any employer of 
seamen, or with any purchaser, which may 
have the purpose or may have the effect of 
inducing or influencing any such employer 
or purchaser: 


(A) To invite bids for contracts cover- 
ing the purchase of slop chest supplies only 
from either defendant or any supplier of 
slop chest supplies designated by either 
defendant; 

(B) To refuse to permit any dealer in 
slop chest supplies from boarding any 
vessel; 

(C) To cancel orders for the purchase of 
slop chest supplies from any person other 
than either defendant; 

(D) To return slop chest supplies held 
by such employer or purchaser on consign- 
ment from any persons other than either 
defendant; 

(E) To take any other steps or do any 
other things that restrain or exclude or tend 
to restrain or exclude any supplier of slop 
chest supplies from freely engaging in the 
business of selling slop chest supplies to 
any person. 

Provided, however, that the foregoing 
terms of this section VI shall not be 
deemed to be violated simply because the 
defendant Corporation has a contract with 
any purchaser for the sale of slop chest 
supplies, or is making sales of such supplies 
to any purchaser, if made in the ordinary 
course of business. 


VII 
[Sale of Supplies Prohibited] 


Five (5) years after the date of the en- 
try of this Final Judgment, defendants are 
enjoined and restrained from, directly or 
indirectly, engaging in the sale of slop chest 
supplies; provided, however, that defend- 
ants may, upon terms and conditions, if 
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any, to be approved by this Court, be 
relieved of this section VII upon applica- 
tion to this Court, with notice thereof to 
the plaintiff, at any time after three (3) 
years after the date of the entry of this 
Final Judgment and showing to the satis- 
faction of this Court that such relief is not 
then necessary or appropriate, or that effec- 
tive competitive conditions exist in the sale 
of slop chest supplies to vessel owners, 
operators, or their agents, employing mem- 
bers of the defendant Union. 


VIII 
[Activities Not Prohibited] 


Nothing contained in this Final Judgment 
shall, or be deemed to, enjoin, restrain, 
prohibit, or prevent defendant Union from 
negotiating and contracting as collective 
bargaining representative, with employers 
of seamen, captains, masters or stewards of 
vessels, or their respective representatives, 
concerning slop chests aboard vessels op- 
erated by such employers, or by the cap- 
tains, masters or stewards of such vessels; 
provided that such negotiations and con- 
tracts shall not require or have the effect of 
requiring the purchase of slop chest sup- 
plies from either defendant or from any 
slop chest supplier designated by either 
defendant. 


IX 


Subject to the provisions of section VII, 
nothing contained in this Final Judgment 
shall, or be deemed to, enjoin, restrain, 
prohibit or prevent defendant Union, or 
defendant Corporation, from engaging or 
continuing to engage, in the sale and fur- 
nishing of slop chest supplies to purchasers. 


x 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to either defendant made 
to its principal office, be permitted (1) 
access during the office hours of said de- 
fendant to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or under 
the control of said defendant relating to any 
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matters contained in this Final Judgment, 
and (2) subject to the reasonable conven- 
lence of said defendant and without re- 
straint or interference from it, to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matters. For the purpose of securing 
compliance with this Final Judgment, either 
defendant, upon the written request of the 
Attorney General, or the Assistant Attor- 
ney General in charge of the Antitrust 
Division, shall submit such written reports 
with respect to any of the matters con- 
tained in this Final Judgment as from time 
to time may be reasonably necessary for the 
purpose of enforcement of this Final Judg- 
ment. No information obtained by the 
means provided in this section X shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
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than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment or 
as otherwise required by Law. 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying out 
of this Final Judgment, for the amendment 
or modification of any of the provisions 
hereof, for the enforcement of compliance 
therewith, and the punishment of violations 
thereof. 


[J 68,299] Erone Corporation, et al. v. Skouras Theatres Corporation, et al. 


In the United States District Court for the Southern District of New York. Civ. 


105-311. Dated March 20, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Commingled Causes of Action—Separate Statement of Claims.—Where a complaint joined 
as plaintiffs ten separate corporations in a single count seeking treble damages for alleged 
antitrust violations, the plaintiffs were ordered to file an amended complaint separately 
stating and numbering each claim on behalf of each of the plaintiff corporations. The 
plaintiffs’ claims were individual and separate. Furthermore, the complaint failed to 
allege the specific business or activity of each of the plaintiffs. The complaint merely 
alleged that the plaintiffs were engaged in the business of managing, operating, leasing, 
owning, and building motion picture theatres and exhibiting motion picture films, and 
that the plaintiffs constitute a theatre chain of affiliated corporations, the majority of 
stock of which was directly or indirectly owned by one family. The plaintiffs were ordered 
to omit any reference to themselves as a “theatre chain” because such a designation does 
not constitute an entity known to law. 


See Private Enforcement and Procedure, Vol. 2, J 9013.275. 
For the plaintiff: Bernard Bernstein, New York, N. Y. 


For the defendants: Weisman, Allan, Spett & Sheinberg, and Zalkin & Cohen, 
New York, N. Y. 


Memorandum trust violations. The plaintiffs are also 
. ome joined in a second claim for injunctive 
r of Plaintiffs ISMOS. ae. 
Atle eas f fs] I relief. Plaintiffs acknowledge they are 
op age eee ae ene asserting separate and not joint claims. 


The action revolves about seven motion 
picture theatres located in Nassau County, 
New York. Five of the plaintiffs each 
own or owned a single motion picture 
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attack upon various grounds an amended 
complaint wherein ten separate corporations 
are joined as plaintiffs in a single count 
seeking treble damages for alleged anti- 
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theater, leased to one and operated by 
another of the defendants. These plaintiffs 
are referred to hereinafter as the landlord 
plaintiffs. As to the other two theaters, at 
various times three of the plaintiffs were 
or are operators and exhibitors but not the 
owners; and two plaintiffs were both oper- 
ators and owners. 


[Complaint] 


The complaint charges, in the main, vari- 
ous unlawful combinations and conspiracies 
to eliminate and suppress competition in the 
exhibition of motion pictures and in the 
operation, management, leasing, ownership 
and building of theaters exhibiting motion 
pictures in Nassau County, New York and 
in the metropolitan area; that such conduct 
has resulted in unlawful restraint of trade 
and monopoly in said fields to the injury of 
the public and to the damage of each 
plaintiff. 

[Landlord Plaintiffs] 


There lurks in the case, as all counsel 
are aware, a substantial question as to 
whether the landlord plaintiffs—those who 
have never operated any of the theaters— 
were or are engaged in trade and commerce 
within the meaning of the anti-trust laws 
and are parties injured in their businesses 
by reason of anything forbidden under 
those statutes. The status of each landlord 
plaintiff and its relationship to one or more 
of the motion picture theaters poses the 
question as to whether damages are inci- 
dental and too remote to sustain a cause 
of action.’ 


So too issues exist with respect to the 
Owner-operator corporations, which are not 
present in the instance of the other plaintiffs 
whose sole activities were the operation of 
theaters and the exhibition of films. 


[Separate Statement of Claims] 


The complaint as drawn obscures these 
and other issues and makes difficult their 
proper consideration. Not only have the 
plaintiffs been grouped together in a single 
count although their claims are admittedly 
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individual and separate but their business 
activities have likewise been lumped together 
in a catch-all allegation that they are and 
have been “engaged in the business of 
managing, operating, leasing, owning and 
building motion picture theaters and exhibit- 
ing motion picture films.” The situation is ag- 
gravated by a further allegation that all 
the plaintiffs constitute a theater chain of 
affiliated corporations the majority stock 
“of which is directly or indirectly owned 
by one family * * * known: * * * as 
the Calderone Circuit * * * [which] has 
* * * been engaged in the business of 
managing, operating, leasing, owning and 
building motion picture theaters and exhibit- 
ing motion picture films * * *.” Thus the 
complaint fails to allege with respect to 
each corporation its specific business or 
activity during the period the alleged anti- 
trust conduct occurred. 


It is apparent that there may be defenses 
available to the defendants which are ap- 
plicable to one or more plaintiffs but not 
to the others—not alone on the issues noted 
but also under the statute of limitations. 
Accordingly, the plaintiff is directed to serve 
a further amended complaint separately 
stating and numbering each claim on behalf 
of each plaintiff corporation. This. will 
serve to bring the issues within proper 
compass. And in an antitrust suit it is 
particularly important that the issues be 
concisely delineated to keep the case within 
bounds.” A correct pleading will not only 
serve the interests of the litigants but-also 
the public interest by avoiding an unneces- 
sary trial should it appear that some of the 
plaintiffs are without standing to sue for 
treble damages. goof 


In serving the amended complaint there 
shall be omitted any reference, as now con- 
tained in Paragraph 4, to the plaintiffs con- 
stituting a “theater chain” or that they 
constitute a “circuit”. There is no entity 
known to law as a circuit. It is neither 
individual, partnership, firm, corporation 
nor association. Damage, if any, suffered 
by a plaintiff is individual. 


1Cf. Westmoreland Asbestos Co. v. Johns- 
Manville Corp., S. D. N. Y., 30 F. Supp. 389, 
aff'd on opinion below, 2 Cir., 113 F. 2d 114; 
Harrison v. Paramount Pictures, Inc., E. D. 
Pa. [1953 TRADE CASES { 67,568], 115 F. Supp. 
312, aff'd 3 Cir. [1954 TRADE CASES f 67,721], 
211 F. 2d 405, cert. den. 348 U. S. 828; Produc- 
tive Inventions, Inc. v. Trico Products Corp., 
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2 Cir. [1955 TRADE CASES f 68,104], 224 F. 
2d 678; Walder v. Paramount Publix Corp., 
S. D. N. Y. [1955 TRADE CASES { 68,170], 135 
F. Supp. 228. 

*Cf. New Dyckman Theater Corp. v. Radio- 
Keith-Orpheum Corp., S. D. N. Y. [1954 TRADE 
CASES { 67,853], 16 FRD 203, 205. 
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[Matters to Be Specified] 


Also the complaint shall specify with 
respect to each plaintiff the nature of the 
business it was engaged in during the 
period the acts complained of occurred, 
specifying whether it was in the business of 
(a) managing, (b) operating, (c) leasing, 
(d) owning or (e) building motion picture 
theaters and exhibiting motion picture films; 
the respective dates of such activity or 
activities; the nature of its relationship to 
each theater mentioned in the complaint 
and the period thereof. Further, if such 
be the fact, the specific business in which 
the plaintiff intended to engage if it be 
claimed it was prevented from so doing by 
the alleged wrongful conduct of the de- 
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damage other than damage to a specific 
theater the complaint shall so state and 
enumerate the bases of the claim for such 
damage. Finally, if plaintiff intends to 
reallege the phrase “under duress” now 
appearing in Paragraph 8 he shall set forth 
the underlying facts upon which the claim 
is based.‘ 

The allegations now contained in Para- 
graph 22 that one of the defendants stated 
certain agreements were illegal and violated 
the antitrust laws has no place in a com- 
plaint and shall be omitted from the further 
amended complaint. 

The foregoing disposition makes it un- 
necessary to consider other aspects of the 
defendants’ motion. 


fendants.* If a plaintiff asserts a claim for Settle order accordingly. 


[| 68,300] Electric Pipe Line, Inc. v. Fluid Systems, Incorporated. 


In the United States Court of Appeals for the Second Circuit. No. 198—October 
Term, 1955. Docket 23786. Argued January 19, 1956. Decided March 26, 1956. 


Appeal from a judgment of the United States District Court for the District of Con- 
necticut. Ropert P. ANpErson, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Combination Patent—Required Purchase of 
Unpatented Components from Patentee.——The owner of a combination patent covering a 
thermal electric system did not misuse the monopoly conferred by the patent by requiring 
that its patented system only be used when the unpatented component parts of the system 
are procured from such owner. The patentee designed such systems to meet the individu- 
alized needs of the customer; it designed and modified the components of the system 
according to its own specifications; it furnished instructions for installations; it inspected 
the final installation; and it guaranteed the performance of the system. The unpatented 
components were especially modified or designed for use with the patented system, and the 
patentee had no intention of preventing the sale of the components for use outside its 
patented system. Furthermore, the sale of the unpatented components was incidental to 
the sale of the system as a whole, even though the patentee’s revenue was derived from the 
sale of the components. 

See Combinations and Conspiracies, Vol. 1, {| 2013.225, 2013.500; Monopolies, Vol. 1, 
J 2610.525. 

For the appellant: T. Clay Lindsey and John Prutzman (James E. Nolan, Washing- 
ton, D. C., of counsel), Hartford, Conn. 

For the appellee: Rockwell & Bartholow (Edmond M. Bartholow, of counsel), New 
Haven, Conn. 

Affirming a decision of the U. S. District Court, District of Connecticut, 1955 Trade 
Cases ff 68,043. 

Before: Merprna, Hrncks and WATERMAN, Circuit Judges. 


3 American Banana Co. v. United Fruit Co., 
2 Cir., 166 Fed. 261, 264, aff'd 213 U. S. 347; 
Triangle Conduit & Cable Co. v. National Elec. 
Prod. Corp., 3 Cir., 152 F. 2d 398. 


4Cf. Rule 8(c), Federal Rules of Civil Proce- 
dure. 
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Plaintiff appeals from a judgment dis- 
missing its complaint and granting the re- 
lief prayed in defendant’s counterclaim, to 
the effect that defendant’s patent No. 2,224,403 
is valid and infringed by plaintiff. Opinion 
below not reported. Affirmed. 


[Patent Infringement Suit] 


Mepina, Circuit Judge [Jn full text]: 
Plaintiff and defendant are competitors in 
the business of furnishing plans, drawings, 
parts and instructions for the installation 
of heating systems for schools, industrial 
plants, churches, public buildings and the 
like. As defendant claimed that plaintiff 
was a direct and contributory infringer of 
its Lines Patent No. 2,224,403, issued to 
Harold A. Lines of West Haven, Connecti- 
cut, on December 10, 1940, and had warned 
plaintiff and its customers that legal action 
would be instituted if unauthorized use was 
made of the patented system, plaintiff took 
the initiative and brought this suit for a 
judgment declaring the patent invalid and 
not infringed. Defendant’s counterclaim was 
sustained in all respects. The Lines Patent 
was adjudged valid, an injunction issued 
against further use by plaintiff of its sys- 
tem, which was held to be a mere copy of 
defendant’s patented system, with a few 
minor differences, and plaintiff’s contention 
that defendant had misused its patent in 
violation of the anti-trust laws was re- 
jected. From this judgment plaintiff appeals. 


[Combination Patent] 


As the heating systems of schools and 
similar large buildings are commonly out of 
operation for considerable periods, and as they 
use heavy grades of fuel oil, such as 
No. 5 or No. 6, sometimes described as 
Bunker C, it is essential, as a matter of 
economy and convenience, that oil of such 
viscosity be heated before it reaches the 
burners. Prior to the Lines invention, the 
conventional method was the use of im- 
mersion or spot heaters, served by steam 
or hot water, and coils inside the supply 
tank. The “Lines Thermal Electric Sys- 
tem” solved the problem of eliminating 
these unsatisfactory conditions by heating 
the oil as it passes through electrically 
charged pipes, between the supply tank and 
the burner; and heating the entire quantity 
of oil in the tank is avoided by a novel and 
ingenious arrangement by which the excess 
of oil delivered to the burner is returned to 
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the tank by a “return pipe” so placed in 
conjunction with the “supply pipe” that 
“the heated oil is again drawn into the 
suction (supply) pipe with new oil without 
being diffused through the cold oil in the 
tank.” 

The claims in issue are 4, 14 and 15, The 
first is a process or method claim and the 
others “disclose a unitary system or com- 
bination to achieve a specific result.” 


The whole matter of validity and infringe- 
ment is so thoroughly discussed in Judge 
Anderson’s excellent opinion that we see no 
occasion for further comment. Moreover, 
the patent was adjudged valid by the Court 
of Appeals of the Sixth Circuit in Great 
Lakes Equipment Co. v. Fluid Systems, Inc., 
6 Cir., 217 F. 2d 613, where the principal 
patents here relied upon as constituting 
anticipation were thoroughly considered. 
Such others as were placed in evidence at 
the trial now under review, and on the mo- 
tion for a new trial, add nothing of im- 
portance. 

Plaintiff at first tried to palm off on the 
public a system identical with the “Lines 
Thermal Electric System,” and then, after 
protest and warning from defendant, made 
the changes which Judge Anderson held 
to be minor. We cannot disturb his finding 
that the significant features of plaintiff’s 
system “are substantially the equivalents of 
the defendant’s patented system; it fulfills 
the same function and cannot be differen- 
tiated in principle.” Moreover, while plain- 
tiff only sold component parts and instruction 
drawings, perhaps with a certain amount of 
inspection and testing, its companion com- 
pany M. & T. Engineering Co. actually 
installed the system. Accordingly, plaintiff 
was both a direct and a contributory in- 
fringer. 

[Antitrust Defense] 


We turn to the anti-trust feature of the 
case. Plaintiff’s claim is that defendant 
misused the Lines combination patent by 
“attempting to bring unpatented compo- 
nents within the protection of said Letters 
Patent and to control competition in the 
unpatented components contrary to public 
policy and in violation of the anti-trust 
laws.” These components include electrical 
transformers, thermostats, tank heaters, fuel 
oil heaters, panel boxes, insulated couplings 
and insulated flanges. While these compo- 
nent parts are unpatented and in a sense 
old and well-known, those sold by defend- 
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ant are especially modified or designed for 
use with the “Lines Thermal Electric Sys- 
tem.” Judge Anderson found that defend- 
ant had no intention of preventing the sale 
of these items for use outside of its patented 
oil transportation system. We see no rea- 
son to disturb this finding. 


Plaintiff’s complaint, on this phase of the 
case, is that defendant will not sell these 
component parts, which are designed and 
manufactured according to defendant’s spec- 
ifications, except in connection with defend- 
ant’s “Lines Thermal Electric System.” 
The question thus arises whether it 
is a misuse of the monopoly conferred 
by the Lines combination patent for defend- 
ant to insist that its oil transportation sys- 
tem only be used where the unpatented 
component parts are procured from it. 


[Mercoid Decision] 


In Mercoid Corp. v. Mid-Continent Invest- 
ment Co. [1944-1945 Trape Cases J 57,201], 
320 U. S. 661, the Supreme Court held that 
it was a misuse of a combination patent 
covering a domestic heating system for 
Minneapolis-Honeywell Co., the exclusive 
licensee, to grant rights under the patent 
only when unpatented stoker switches man- 
ufactured by Minneapolis-Honeywell were 
purchased for use in the heating system. 
Minneapolis-Honeywell did not install or 
manufacture the heating system covered by 
the patent. In addition, the royalties paid 
under the exclusive licensing agreement 
were based on the number of stoker switches 
sold for use in the system. The method of 
exploiting the Lines patent employed by de- 
fendant is different from the practice pro- 
scribed by the Mercoid decision, Although 
Fluid does not install or manufacture its oil 
transportation system, it does much more 
than just sell “unpatented components.” 
Fluid designs the oil transportation system 
to meet the individualized needs of the 
customer; where necessary it designs and 
modifies the components of the system ac- 
cording to its own specifications; instruc- 
tions are furnished for installation; the final 
installation is inspected by Fluid; and a 
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performance guarantee that the system will 
work is given. 


In this case, the sale of unpatented com- 
ponents is incidental to the sale of the sys- 
tem as a whole, even though Fluid’s revenue 
is derived from the sale of the components. 
Where the owner of a combination patent 
designs the installation and guarantees its 
performance, it is not an unreasonable use 
of the patent to insist that the components 
of the patented system be obtained from it. 
See Great Lakes Equipment Co. v. Fluid Sys- 
tems, Inc., supra, at p. 619. 


[Patent Law] 


Defendant contends that even if its method 
of doing business be condemned by Mercoid, 
it is protected by 35 U. S. C. §271(d), 
which was enacted after the Mercoid de- 
cision. 

“(d) No patent owner otherwise en- 
titled to relief for infringement or con- 
tributory infringement of a patent shall be 
denied relief or deemed guilty of misuse 
or illegal extension of the patent right 
by reason of his having done one or more 
of the following: (1) derived revenue 
from acts which if performed by another 
without his consent would constitute con- 
tributory infringement of the patent; (2) 
licensed or authorized another to perform 
acts which if performed without his con- 
sent would constitute contributory in- 
fringement of the patent; (3) sought to 
enforce his patent rights against infringe- 
ment or contributory infringement.” 


The argument runs as follows: had another 
attempted to design or sell components for 
use in the system covered by the Lines 
patent, it would have been guilty of con- 
tributory infringement (as we have already 
held with respect to plaintiff); therefore, 
defendant's conduct of its business in the 
very same manner does not constitute mis- 
use of its patent monopoly. Although this 
argument has some merit, we need not here 
determine its validity, since we have de- 
cided that defendant’s method of doing 
business is not proscribed by Mercotd. 


Affirmed. 
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[1 68,301] Simmons Co. v. Neo Fashion Furniture Corp. 
In the New York Supreme Court, Kings County, Special Term, Part I. 135 N. Y. 


L. J., No. 60, page 8. Dated March 28, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Antitrust Violations— 
Discriminatory Practices——A fair trader’s motion to dismiss a defendant’s counterclaim 
and affirmative defenses was granted. The counterclaim and one of the defenses merely 
alleged that the fair trader had entered into contracts, combinations, and conspiracies in 
violation of the fair trade laws, without facts to support this conclusory allegation. The 
other defense alleged that the fair trader had abandoned all rights to seek to enforce fair 
trade prices by reason of its own discriminatory practices. This allegation was conclusory 


in form because it did not allege the nature of the discriminatory practices. 


See Fair Trade, Vol. 1, J 3428.34, 3440.34. 


[Dismissal of Defenses] 


McDona.p, Justice [Jn full text]: This 
is an action for an injunction brought pursu- 
ant to the Fair Trade Law of the State of 
New York, sections 369-a, &c., of the General 
Business Law. Plaintiff moves pursuant 
to Rule 109 of the Rules of Civil Practice 
to dismiss defendant’s counterclaim and 
third affirmative defense, and also to strike 
out defendant’s first affirmative defense. 
The defendant moves for a jury trial of the 
issues of fact raised by the defendant’s 
counterclaim. The counterclaim and third 
affirmative defense merely alleges that “plain- 
tiff has entered into contracts, combinations 
and/or conspiracy in restraint of trade in 
violation of the Federal Fair Trade Laws 
and the Fair Trade Laws of the State of 
New York” and that consequently defend- 
ant has been damaged. These are conclu- 
sory allegations not supported by the facts 
from which the pleader drew his conclu- 


sions and are legally ineffective (Kalmanash 
v. Smith [1940-1943 TrapE CAsEs { 56,296], 
291 N. Y., 142, 154). The same is true of 
the first affirmative defense. There the 
defendant alleges that plaintiff has “affirm- 
atively waived and abandoned all right, if 
any, to seek to enforce so-called Fair Trade 
prices, by reason of its own discriminatory 
policies completely destroying the alleged 
price structure.” Nowhere is it alleged in 
this defense as to what these discriminatory 
practices consisted of and consequently this 
paragraph is conclusory in form and_ is 
clearly insufficient (General Aniline & Film 
Corpn v. Bayer Co., [1953 TRaprE Cases 
1'67,952)1% 305) Nip Ye 479.) 483) eee lainthtins 
motion to dismiss defendant’s counterclaim 
and third affirmative defense and also the 
first affirmative defense is granted, with 
leave to defendant to serve an amended an- 
swer within ten days. Defendant’s motion 
for a jury trial is denied without prejudice. 
Submit orders. 


[{] 68,302] General Electric Co. v. Feldman. 


In the New York Supreme Court, New York County, Special Term, Part I. 135 
N. Y. L. J., No. 53, page 8. Dated March 19, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Consent Judgment—Contempt.—A 
fair trader’s motion to punish a defendant for violations of a fair trade consent judgment 
was presently denied and the matter referred to a referee where the defendant claimed 
that the alleged sales below fair trade prices were not made. Also, an ex parte order 
lifting a suspension on the enforcement of a fine imposed on the defendant for violating 
the judgment was presently vacated and the matter referred to the referee because the 
order was based on the same alleged sales below fair trade prices. 


See Fair Trade, Vol. 1, J 3380.34. 
| 68,301 
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[Contempt Proceeding] on the violations, subject of the present 
SAYPoL, Justice [In full text]: Plaintiff motion. The defendant cross-moves to 
moves to punish defendant for violation of Vacate the ex parte order and opposes the 
the consent judgment entered in this Feld- Present, motion to punish, contending that 
Crawford action. The claimed violations the claimed sales were not made. Since 
occurred on June 18, 1955, and July 21, 1955. plaintiff's motion and the ex parte order are 
It appears that there were earlier violations >ased on the same claimed sales, defendant 
and an order was made, based upon a ‘3S entitled to denial of the motion and the 
stipulation of March 17, 1955, fining the Vacatur of the ex parte order if, indeed, he 
defendant but staying enforcement thereof 8 20t guilty of the alleged violations. The 
so long as defendant continued to comply court reaches the conclusion that a final 
with the judgment, the stipulation providing ‘¢termination should not be made upon 
that upon proof of further violations an the basis of these affidavits. The motion 
ex parte application would be for the lifting and the cross-motion are therefore granted 
of the stay, without prejudice also to further to the extent of referring the issues to Hon. 
application to punish the defendant for Thomas J. Brady, official referee, to take 
contempt. An ex parte order lifting the testimony and report. Final disposition is 
stay was made on September 29, 1955, based _ otherwise held in abeyance. 


[] 68,303] William Radovich v. National Football League, et al. 


In the United States Court of Appeals for the Ninth Circuit. No. 14,394. Filed 
March 27, 1956. 


On appeal from the United States District Court for the Northern District of Cali- 
fornia, Southern Division. Grorce B. Harris, District Judge. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Construction of Sherman Act—Applicability of 
Antitrust Laws to Professional Football—Reserve Clause——The dismissal of a profes- 
sional football player’s antitrust complaint, alleging that a football league and others 
engaged in an unlawful conspiracy when he was suspended from playing with football 
clubs in the league because he violated the reserve clause of his football contract by 
playing with a football club outside of the league, was affirmed on the ground that the 
professional sport of football, being a team sport like baseball, is immune from the 
application of the Sherman and Clayton Acts. It is reasonable to assume that if Con- 
gressional indulgence extended to and saved baseball from regulation, then the indulgence 
extended to other team sports. Also, the player’s complaint was held insufficient on the 
ground that the alleged restraint by the reserve clause and its enforcement was not 
legally sufficient to support a conclusion that the restraint was calculated to prejudice 
the public or unreasonably restrain interstate commerce. 


See Combinations and Conspiracies, Vol. 1, J 2035.213. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Necessary Averments to State Cause of Action—Injury to Public—Interstate Com- 
merce.—The dismissal of a professional football player’s antitrust complaint, alleging 
that a football league and others engaged in an unlawful conspiracy when he was sus- 
pended from playing with football clubs in the league because he violated the reserve 
clause of his football contract by playing with a club outside of the league, was affirmed. 
It is essential that the complaint allege facts from which it can be determined as a 
matter of law that by reason of intent, tendency, or the inherent nature of the contem- 
plated acts, the conspiracy was reasonably calculated to prejudice the public interest 
by unduly restricting the free flow of interstate commerce. Basically, the player alleged 
that there was a conspiracy to eliminate football leagues not affiliated with the defendant 
league through the means of the reserve clause in football players’ contracts. The 
alleged means, restraint by the reserve clause and its enforcement, were not legally 
sufficient to support a conclusion that these means were calculated to prejudice the 
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public or unreasonably restrain interstate commerce. According to the player, he was 
able to play for the other league and at a higher salary. Furthermore, the player did 
not allege that the other league was ruined, would be ruined, or substantially affected 


by the complained of acts. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 
For the appellant: Maxwell Keith, San Francisco, Cal. 


For the appellees: 
San Francisco, Cal. 


J. Bruce Fratis, Marshall E. Leahy, and John F. O’Dea, 


Before: STEPHENS, FEE and CHAMBERS, Circuit Judges. 


CuHampers, Circuit Judge [In full text]: 
William Radovich is a one time football 
great from the University of Southern 
California. From there he went on to De- 
troit to play professional football in the 
years 1938-1941 and 1945, with the Detroit 
Lions, a member of the National Football 
League. His playing there was interrupted 
by service in the navy during World War 
II. With the Lions, Radovich as a pro- 
fessional was as successful, if not more so, 
than he had been as an amateur at South- 
ern California. 


[“Reserve Clause’ 


In 1946 Radovich signed to play at an 
increase in salary with the Los Angeles 
Dons, a football organization outside the 
ties of the National Football League. 
Eventually, he wanted, he says, re-employ- 
ment by the Detroit Lions or by other 
football organizations of the National League. 
But he says up to the filing of his com- 
plaint, he could find no further employ- 
ment as a football player with teams 
affliated with the National League because 
when he joined the Los Angeles Dons he 
broke his contract with the Detroit Lions. 
He violated the “reserve clause,’ long 
established in baseball and now a standard 
provision of contracts of member clubs of 
National. Shortly stated, the reserve 
clause in a player’s contract ties the player 
to his club and he cannot go to another 
club without the consent of the club hold- 
ing his contract. Violation of the clause 
results in a five year suspension which 
Radovich received when he joined the 
Dons. 


[Cause of Action] 


Radovich, perhaps with a prescience that 
anticipated United States v. International 
Boxing Club [1955 Trapr’ Cases 67,941], 
348 U. S. 236, filed suit in the U. S. District 
Court for the Northern District of Cali- 
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fornia against the National Football League 
and others. He alleges a violation of the 
federal anti-trust statutes. He says his 
troubles are due to the defendants’ viola- 
tions. Carefully it is pleaded that profes- 
sional football, in reality, is played on a 
stage or arena from which interstate broad- 
casting and telecasting originate; that the 
game is a business, the show of which is 
really inter-related with television and radio 
broadcasting. He says the latter are not 
mere incidents to the show. Then he asked 
for treble damages and for injunctive relief. 


[Defendants’ Answer] 


The League and other defendants, in their 
answer, Say: 


1. They haven’t conspired against Rado- 
vich and they haven’t hurt him. 


2. Radovich at 35 is just an old man in 
his profession and no longer employable by 
major teams. (The poignancy of that, if 
true, is obvious.) So, they suggest he has 
gone into the business of litigation. 


3. The business of professional football 
is dependent on having teams of reason- 
ably comparable strength. The reserve 
clause which keeps players from being free 
agents prevents the players from going into 
the market place seeking annual bidders. 
Prevention of this tends to prevent the 
strong from becoming stronger and the 
weak weaker. 


4. The whole thing in professional foot- 
ball is the “game’’: the spectacle on the 
field which the crowd sees. The television 
and radio aspects are trifling. 


[Dismissal] 


Pusuant to stipulation of the parties, de- 
fendants’ motion to dismiss was held under 
advisement until the decision in Toolson v. 
New York Yankees [1953 TrapeE Cases 
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{1 67,602], 346 U. S. 356, was announced. 
Then the complaint was dismissed by the 
district judge. Radovich appeals. 


[Applicable Rule] 


The League relies on Toolson and its 
parent, Federal Baseball Club v. National 
League, 259 U. S. 200. Radovich says the 
International Boxing case governs and _ his 
complaint should not have been dismissed. 
Which of the two tides catches profes- 
sional football? We confess that the strength 
of the pull of both cases is about equal. 


Federal Baseball v. National League sur- 
vived in Toolson, we believe, only because 
of the historical indulgence of the Congress 
in not specifically bringing the sport under 
the anti-trust acts for 30 years after the 
former decision was announced. Radovich 
says United States v. International Boxing 
means that only the professional sport of 
baseball is left with an immunity from 
the application of the Sherman and Clayton 
Acts and that the immunity of baseball is 
really a historical accident. It is a good 
argument. 


However, no one has suggested that the 
difference between Toolson and International 
Boxing lies in the fact that it is probably 
the public belief that professional baseball 
has kept a cleaner house than professional 
boxing. (No slur on many, many fine men 
in the boxing profession is intended.) To 
us it seems that, caught in between the 
commands of the two cases, we should de- 
termine our ruling by the answer to the 
query: Is professional football business or 
sport more like the business of boxing or 
like the business of baseball? 


If our first step is correct: that we have 
the right to compare, then the second one 
is obvious. Football is a team sport. Its 
‘operation has just about the same aspects 
as baseball. Boxing is an individual sport. 
In professional football, very good argu- 
ments do exist for the indulgence of re- 
straints on individual players. Of course, 
such indulgence could not stand against 
the positive commands of the Congress. In 
boxing, arguments for restraints on the in- 
dividual’s right to contract seem rather 
hollow. 


Further, it appears reasonable to us to 
assume that if Congressional indulgence 
extended to and saved baseball from regu- 
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lation, then the 
other team sports. 


indulgence extended to 


[Sufficiency of Complaint] 


Further, even though International Boxing 
governs here, we are confident plaintiff has 
not stated a claim. As said in Fedderson v. 
Ward, 10 Cir. [1950-1951 Trape Cases 
J 62,579], 180 F. 2d 519 at 522, 


“A general allegation * * * is not enough. 
While detail is not necessary, it is essen- 
tial that the complaint allege facts from 
which it can be determined as a matter 
of law that by reason of intent, tendency 
or the inherent nature of the contem- 
plated acts, the conspiracy was reason- 
ably calculated to prejudice the public 
interest by unduly restricting the free 
flow of interstate commerce.” 


Distilled, plaintiffs allegation is really 
that there was a conspiracy to eliminate 
football leagues not affiliated with National, 
particularly another league called the All 
America Conference. The alleged methods 
would be control of players by the reserve 
clause and blacklists. (It seems doubtful 
that restraint on Radovich and others so 
situated is a restraint on interstate com- 
merce.) 


And if he is to recover at all, it is more 
probable his must be a derivative right 
springing from the allegations of intent to 
“boycott and ruin the All America Con- 
ference.” Within the four corners of the 
complaint, we doubt that the alleged means, 
restraint by the reserve clause and its en- 
forcement, is legally sufficient to support, 
without more, a conclusion that these means 
were calculated to prejudice the public or 
unreasonably restrain interstate commerce. 
According to Radovich, he in fact was able 
to play for the All America Conference 
team and at a higher salary. He alleges 
that he couldn’t play for National League 
teams any longer. 


We fail to discover any basis to say that 
the appellant has pleaded that All America 
or any other league was ruined, would be 
ruined or substantially affected by the com- 
plained of acts. The result cannot be pre- 
sumed as a matter of law. In International 
there was alleged a collection of overt acts, 
which if true, lead easily to the conclusion 
(if boxing be commerce among the states) 


1 68,303 


71,362 Court Decisions Number Ate 2 
Steiner v. 20th Century-Fox Film Corp. . 


that the public was adversely affected. national “own his soul.” Effect on the 
There it easily flows from the allegations public interest there requires no searching 
that a top-flight boxer could not obtain OF speculation. 

top-flight matches if he did not let Inter- Judgment affirmed. 


[| 68,304] Selma Steiner v. 20th Century-Fox Film Corporation, Fox West Coast 
Theatres Corporation, Avenue Fifty-Eight and Pasadena Corporation, and National 
Theatres Corporation. 


In the United States Court of Appeals for the Ninth Circuit. No. 13,989. Filed 
March 15, 1956. 


Appeal from the United States District Court for the Southern District of California, 
Central Division. Prtrson M. Hatt, District Judge. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Landlord of Motion Picture Theatre—A landlord of a motion picture theatre was held 
to be a proper party to bring an antitrust treble damage action against companies engaged 
in the production, distribution, and exhibition of motion pictures. The landlord alleged 
that the defendants conspired with the prime lessee of the theatre to force her to receive 
less than a reasonable rent. A direct injury to the landlord, rather than an injury to the 
prime lessee, was alleged. Thus, the complaint alleged direct wrongful acts to the land- 
lord’s damage. Furthermore, the landlord alleged a recoverable claim. The complaint 
alleged that the defendants in concert with the prime lessee forced her to do acts detri- 
mental to her reversionary interest, such as granting to the prime lessee more favorable 
lease terms than could have been obtained in a free competitive market and giving options 
to renew without adequate consideration. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55, 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—When Cause of Action 
May Be Barred—Statute of Limitations—Applicable Statute—A California three-year 
statute of limitations, applicable to an action upon a liability created by statute, other than 
a penalty or forfeiture, was applied to a treble damage action under the Federal anti- 
trust laws. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—When Cause of Action 
May Be Barred—Statute of Limitations—When Cause of Action Accrues.—In a treble 
damage action alleging a conspiracy, a state statute of limitations was held to run from 
the commission of the last overt act alleged to have caused damage. In a continuing 
conspiracy causing continuing damage without further overt acts, the statute runs from 
the time the blow which caused the damage was struck. Otherwise, in a continuing con- 
spiracy, the cause of action of an injured party would never fully develop nor would there 
be any limitation upon the right of action. The beneficent purpose of the statute to 
delimit the right to sue therefore would be defeated. In the instant action, the alleged 
closing of a theatre by a co-conspirator to favor other alleged conspirators was held to 
be. sufficient to bring a landlord’s complaint outside the bar of the statute of limitations. 
The closing of the theatre before the expiration of the lease was alleged to be an overt 
act in the furtherance of an alleged conspiracy. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 


Private Enforcement and Procedure—Suit for Civil Damages—When Cause of Action 
May Be Barred—Statute of Limitations—Tolling of Statute—Pendency of Government 
Antitrust Action—In order to toll the running of a statute of limitations for a private 
litigant in an antitrust conspiracy action by alleging the pendency of a Government anti- 
trust suit, the matters complained of in the private action must be the same acts to achieve 
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the same conspiracy complained of in the action brought by the Government, that is, the 
same means must be used to achieve the same conspiracy by the same defendants. General 
allegations of conduct in violation of the antitrust laws unrelated to the same conduct 
alleged in the Government suit are insufficient to toll the running of a statute of limita- 
tions. A greater similarity is needed than that the same conspiracies are alleged. The 
tolling provision of the Clayton Act cannot be extended to matters which might have 
been, but were not, complained of by the Government. It is restricted to matters actually 
complained of in the Government suit. Whether or not the bar of the statute of limita- 
tions applies is not a jury question. 


See Private Enforcement and Procedure, Vol. 2, § 9010.275. 


Private Enforcement and Procedure—Suit for Civil Damages—When Cause of Action 
May Be Barred—Statute of Limitations—Tolling of Statute under State Law—Waiver 
of Statute as a Defense.—In a treble damage action brought in a Federal District Court 
in California, the plaintiff contended that the running of the state statute of limitations 
was suspended as to a corporation which was not registered to do business in California 
under a state law which provides for the tolling of a statute of limitations against a defend- 
ant who is absent from the state. The California tolling statute as to absentee defendants 
was held not to be applicable since the corporation was otherwise amenable to process. 
Also, the corporation’s failure to register with the Secretary of State to do business in 
California did not preclude the corporation from pleading the statute of limitations as 
a defense. 


See Private Enforcement and Procedure, Vol. 2, § 9010. 
For the appellant: Schwartz & Alschuler, and Bernard Reich, Beverly Hills, Cal. 


For the appellees: Newlin, Holley, Tackabury & Johnston; Hudson B. Cox; Frank 
R. Johnston, Los Angeles, Cal. 


For a prior opinion of the U. S. Court of Appeals, Ninth Circuit, see 1955 Trade 
Cases {] 67,971. 


Before: STEPHENS and CHAMBERS, Circuit Judges, and McLAuGuHtiin, District Judge. 


[Parties] 


McLaucuin, District Judge [Jn full text]: 
Appellant is the owner of the Larchmont 
Theatre, which shows motion pictures in 
Los Angeles, California. Appellant alleges 
the following facts about the appellees. 
Appellee 20th Century-Fox Film Corpora- 
tion, hereinafter called Fox, is a New York 
corporation engaged in the business of 
producing, distributing and exhibiting mo- 
tion pictures. Fox maintains an office and 
-transacts business in Los Angeles. Appellee 
National Theatre Corporation, hereinafter 
referred to as National, is a Delaware 
corporation. It is a subsidiary of Fox. Na- 


ferred to as Pasadena, is a California cor- 
poration also engaged in the business of 
exhibiting motion pictures in California. 
Mark M. Hansen and Ida R. Hansen are 
husband and wife. They were defendants 
in this case; however, the appellant has dis- 
missed as to them. They were appellant’s 
lessees of the Larchmont Theatre. 


[Theatre Leases] 


The Larchmont Theatre was opened for 
business in 1922. It was leased to the Han- 
sens for ten years. In 1932 the Hansens 
executed a new lease for a term of ten years 
at a rental of $850 per month. This was 


tional is engaged in the business of exhibit- 
ing motion pictures throughout the United 
States, either directly or through associated 
companies. Appellee Fox West Coast Thea- 
tres Corporation is also a Delaware cor- 
poration. It is a subsidiary of National. 
It operates motion picture theatres, directly 
or through subsidiary or affiliated corpora- 
tions, in Los Angeles. Avenue Fifty-Eight 
and Pasadena Corporation, hereinafter re- 
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reduced by agreement to $150 per week 
commencing January 1, 1933. In February 
1935 the lease was modified to provide a 
rental of $650 per month for the ensuing 
year. In August 1935 Pasadena subleased 
the theatre from the Hansens. In Febru- 
ary 1936 the modified rental was continued 
for an additional year. In February 1937 
the rent was increased to $700 per month 
for the remainder of the lease. The term 
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of the lease was also extended for a further 
period of 10 years, to December 31, 1952. 
The Hansens and Pasadena each were given 
a five-year option to renew the lease at the 
expiration of the term in 1952. On Novem- 
ber 17, 1952, Pasadena closed the theatre 
and reassigned its interest to the prime 
lessees, the Hansens. Possession of the 
theatre was surrendered to the appellant 
upon the termination of the lease on De- 
cember 31, 1952. 


[Conspiracies Alleged] 


This action, filed March 14, 1951, is based 
upon §§1 and 2 of the Sherman Act, 26 
Stat. 209 (1890) as amended, 50 Stat. 693 
(03756 15) US Gass land aeandats 4 aot 
the Clayton Act, 38 Stat. 731 (1914), 15 
WSC wale 

The amended complaint alleges two con- 
spiracies: one that the appellees and the 
Hansens combined and conspired to mo- 
nopolize the exhibition of motion pictures, 
and two, that the defendants and certain 
unnamed distributors of motion pictures 
combined and conspired to acquire a mo- 
nopoly of first-run motion pictures. This 
latter monopoly is stated to have been accom- 
plished by various means including the 
leasing of theatres below a fair rental. Ap- 
pellant claims that these low rentals were 
secured by threats that if a theatre was not 
leased at a low rental, said theatre would 
not be supplied with first-run pictures, or 
a competing theatre would be built which 
would receive first-run pictures. Appellant 
does not allege these threats to be overt 
acts done in furtherance of the conspiracy. 


The two alleged conspiracies are closely 
interrelated. In reality they can be con- 
sidered as one: that the appellees con- 
spired to monopolize the exhibition of mo- 
tion pictures by combining and conspiring 
to acquire a monopoly of first-run pictures. 
The complaint alleges that pursuant to these 


1§1. ‘Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sey- 
eral States, or with foreign nations, is declared 
to be illegal: * * *,”’ 

§ 2. ‘“‘Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopo- 
lize any part of the trade or commerce among 
the several States, or with foreign nations, shall 
be deemed guilty of a misdemeanor, * * *.’’ 

2 “Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
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conspiracies the appellees forced appellant 
to receive less than the reasonable rental 
value of the Larchmont Theatre, alleged to 
be $1250 per month; to accept less favorable 
lease terms and conditions than could have 
been obtained in a competitive market; to 
grant options to renew the lease without 
adequate considerations; and finally the 
appellees closed the theatre in favor of other 
theatres operated by them. Damages of 
$1,356,300 are asserted, together with a 
prayer for redress. 


An overt act must accompany or follow 
the agreement, and must be done in fur- 
therance of the object of it. Blumenthal v. 
United States, 158 F. (2d) 883 (9 Cir. 1946), 
affirmed 332 U. S. 539 (1947); Marino v. 
United States, 91 F. 2d 691 (9 Cir. 1937). We 
have serious doubt whether the reduction 
of rent can be considered a logical means 
to achieve the objectives of the conspiracies 
alleged herein. For the purposes of the 
complaint, we will assume it is. However, 
if this case goes to trial, it must be affirma- 
tively proven. 


[Prior Proceedings | 


The trial court, on motion by appellees, 
dismissed the complaint upon the ground 
that the applicable statute of limitations 
barred the action. The Hansens had not 
joined the motion to dismiss and remained 
as defendants before the trial court. The 
appellant appealed, pursuant to Rule 54(b), 
Federal Rules of Civil Procedure, following 
28 USC § 2072. In Stemer v. 20th Century- 
Fox Film Corporation [1955 TrapEe CAsEs 
67,971], 220 F. 2d 105 (9 Cir. 1955), 20 
Federal Rules Service 54b.4, Case 6, p. 733, 
the appeal was dismissed without a con- 
sideration of the merits. Rule 54(b) was 
held to be inapplicable in the absence of 
multiple claims.* After remand appellant 
dismissed her complaint against the Han- 
sens, and reappealed. 


in any district court of the United States in 
the district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
fee.”’ 

3 United Artists Corp. v. Masterpiece Produc- 
tions, 221 F. 2d 213 (2 Cir. 1955), stated Steiner 
v. 20th Century-Fox Film Corp. [1955 TRADE 
CASES { 67,971], 220 F. 2d 105 (9 Cir. 1955), 20 
Fed Rules Serv. 54b.4, Case 6, p. 733, adopted 
too strict a reading of Rule 54b. In reality, 
the court in United Artists Corp. v. Masterpiece 
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[Landlord’s Right to Sue] 


The first issue is whether the appellant 
is a proper party to bring an antitrust 
action alleging a conspiracy to monopolize 
the exhibition of motion pictures. She is. 

The appellees assert that as a matter of 
law the appellant’s interest as a landlord 
is too remote to permit recovery. The 
cases cited by the appellees are not factually 
similar to the case at bar. In Harrison 
v. Paramount Pictures [1953 TrapeE Cases 
7 67,568], 115 F. Supp. 312 (E. D. Penna. 
1953), aff'd [1954 TravE Cases § 67,721] 211 
F. 2d 405 (3 Cir. 1954), there were no 
direct dealings between the plaintiff and 
defendant. Here the appellant asserts the 
appellees conspired with the prime lessee 
to force the appellant to receive less than 
a reasonable rent. Appellant is not seeking 
damages caused to the lessee as was at- 
tempted in Folly Amusement Holding Corp. 
v. Randforce Amusement Corp., 32 F. Supp. 
361 (S. D. N. Y. 1939); Westmoreland 
Asbestos Co. v. Johns-Manville Corp., 30 F. 
Stop Soom Gon Dae wl 939) n ai dada oak 
2d 114 (2 Cir. 1940), held the wrongful acts 
directly affected the lessee, not the owner. 
Here the complaint affirmatively alleges 
direct injury to the appellant, not the lessee. 
It is said the appellees’ wrongful acts oper- 
ated directly upon the appellant. This is 
sufficient for the appellant to become a 
proper party to complain of the conspiracy 
alleged. Westmoreland Asbestos Co. v. Johns- 
Manville Corp., supra. 


[Sufficiency of Claim] 


The next issue is whether the appellant 
has stated a recoverable claim under the 
alleged conspiracy. 

Recovery in a private civil antitrust ac- 
tion is based upon actual damage. Suckow 
Borax Consol. v. Borax Consolidated [1950- 
1951 Trape CAsEs { 62,714], 185 F. 2d 196, 
208 (9 Cir. 1950), cert. denied 340 U. S. 943 
(1951); Foster & Kleiser v. Special Site 
StopeCo,oonb. 2d 742,750 (9: Cirs 1936), 
cert. denied 299 U. S. 613 (1937). As stated 
in Harrison v. Paramount Pictures, supra, 
p. 316: 


Productions, supra, was disagreeing with our 
interpretation of ‘‘claim,’’ not Rule 54b. This 
Circuit holds that ‘‘claim’’ means a cause of 
action. Karseal Corp. v. Richfield Oil Corp. 
[1955 TRADE CASES { 68,020], 221 F. 2d 358 
(9 Cir. 1955); Sidebotham v. Robison, 216 F. 
2d 816, 830-831 (9 Cir. 1954); Patten v. Dennis, 
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“Injury * * * implies violation of 
a legal right.’ * * * this plaintiff ‘owns’ 
the building, but her ‘property’ in it con- 
sists entirely of the right to the reversion 
after the expiration of the lease, plus the 
rights which she has retained by the 
leases in respect of it. There is no such 
thing as a conspiracy against a building, 
and the plaintiff's injury, if any, can only 
arise from a violation or impairment of 
such rights in the property as she has.” 
Appellees contend that the appellant does 
not state a recoverable claim because the 
alleged coercion and threats could have 
operated only upon the Hansens as appel- 
lant’s lessees rather than upon the appellant. 
Appellant is a landlord engaged in the busi- 
ness of leasing a theatre. Her prime lessees 
were always the Hansens. If the appellees 
had refused to allow first-run pictures to 
be exhibited at the Larchmont Theatre, or 
had built competing theatres to receive first- 
run movies, the appellant could still have 
collected the full rental from the Hansens 
who were never relieved of this responsi- 
bility. However, the complaint asserts the 
appellees in concert with the Hansens 
forced the appellant to do acts detrimental 
to her reversionary interest, such as grant- 
ing to the Hansens in 1938 more favorable 
lease terms than could have been obtained 
in a free competitive market, and giving 
options to renew without adequate consider- 
ation. This is sufficient to state an anti- 
trust claim by a landlord. 


The appellees have submitted affidavits 
to the effect that the lease terms obtained 
by the Hansens in 1938 did not involve the 
appellees in any way. However, affidavits, 
filed in support of the alternative motion 
for summary judgment, contradicting the 
verified complaint give rise to jury questions. 


Appellees next assert that because the 
unreasonable rent was in fact in excess of 
that freely negotiated with the Hansens 
more than three years before the impact 
of the alleged Fox monopoly upon the 
appellant, a recoverable claim is not stated. 
This also presents a question of fact, and 
so is a jury problem. 


134 F. 2d 137 (9 Cir. 1943). Also see Gold Seal 
Co. v. Weeks, 209 F. 2d 802 (D. C. Cir, 1954) 
for a similar view. We recognize our interpre- 
tation of ‘‘claim’’ is contrary to the holding in 
Dioguardi v. Durning, 139 F. 2d 774 (2 Cir. 
1944). 
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[Statute of Limitations] 


The pivotal issue is whether appellant’s 
claim is barred by the statute of limitations. 


As the antitrust laws do not contain a 
statute of limitations, the state statute applies. 
Nothing here suggests the applicability of 
§ 338(4) of the California Code of Civil 
Procedure. See Foster & Kleiser v. Special 
Site Sign Co., supra, at pp. 751-752. Indeed, 
the parties agree that the facts call for the 
application of the regular three-year stat- 
ute of limitations found in § 388(1) of the 
state Code.* 


The question: When does the statute of 
limitations begin to run? points to the first 
problem which must be here resolved. Ap- 
pellant contends that where damages are in 
their nature continuing the statute runs 
from the date of the last injury. Under 
this view the statute of limitations would 
not run until all injury to a claimant had 
ceased. We must disagree. In a civil con- 
spiracy, the statute of limitations runs from 
the commission of the last overt act alleged 
to have caused damage. Suckow Borax 
Consol. v. Borax Consolidated, supra; Park-In 
Theatres v. Paramount-Richards Theatres, 90 
F. Supp. 727 (D. Delaware 1950), afd 185 
F. 2d 407 (3 Cir. 1950), cert. denied 341 U. S. 
950 (1951); Hemis v. Compania Agricola De 
Quatemala, 116 F. Supp. 223 (D. Delaware 
1953); Foster & Kleiser v. Special Site Sign 
Co., supra; Burnham Chemical Co. v. Borax 
Consolidated, supra; Bluefields S. S. Co. wv. 
United Fruit Co., 243 F. 1 (3 Cir. 1917), 
dismissed per stipulation 248 U. S. 595 
(1919); Northern Kentucky Tel. Co. v. South- 
Cie NA ts «GR IEC Or SS Nk, Aa SSK) (Gir. 
1934), cert. denied 294 U. S. 719 (1935); 
Momand v,. Universal Film Exchanges [1948- 
1949 Trappe CAsEs { 62,360], 172 F. 2d 37 
(1 Cir. 1948), cert. denied 336 U. S. 967 
(1949); Levy v. Paramount Pictures [1952 
TRADE CASES { 67,327], 104 F. Supp. 787 
(N. D. Calif. 1952); Pastor v. American T. & 
T. Co., 76 F. Supp. 781 (S. D. New York 
1940); 34 Am. Jur. 129, Limitation of Ac- 
tions, § 162; 97 A. L. R. 152. 


Appellant has interpreted the following 
language in Suckow Borax Consol. v. Borax 
Consolidated, supra, p. 208: 


“* * * private civil antitrust actions are 


founded, not upon the mere existence of 
4 “*§ 338. Within three years: 


“J. An action upon a liability created by 
statute, other than a penalty or forfeiture.’ 
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a conspiracy, but upon injuries which re- 
sult from the commission of forbidden 
‘overt acts’ by the conspirators, * * * 


to mean that the statute of limitations runs 
not from the overt act, but from the dam- 
ages sustained. This quotation from Suckow 
Borax Consol. v. Borax Consolidated, supra, 
is similar to statements in Foster & Kletiser 
Co. v. Special Site Sign Co., supra, p. 751, 
and Burnham Chemical Co. v. Borax Con- 
solidated, supra, p. 577. These statements 
are in turn based upon language in Blue- 
fields S. S. Co. v. United Fruit Co., supra, 
p. 20, to the effect that the statute of limita- 
tions begins to run when the cause of action 
arises, and the cause of action arises when 
damage is sustained. We do not construe 
these cases to substantiate appellant’s con- 
tention. These decisions merely hold that 
in order to start the running of the statute 
of limitations there must be damage oc- 
casioned by an overt act. In a continuing 
conspiracy causing continuing damage with- 
out further overt acts, the statute of limita- 
tions runs, as we have noted, from the time 
the blow which caused the damage was 
struck. Any further internal injury affects 
the problem of how much should be claimed 
in damages, not the problem of when the 
statute of limitations commences to run. 
Otherwise, in a continuing conspiracy, the 
cause of action of an injured party would 
never fully develop, nor would there be any 
limitation upon the right of action, and the 
beneficent purpose of the statute to delimit 
the right to sue would be defeated. Park-In 
Theatres v. Paramount-Richards Theatres, 
supra; Northern Kentucky Tel. Co. v. South- 
ern Bell T. & T. Co., supra; Momand v. 
Universal Film Exchanges [1948-1949 TrapE 
CASES {[ 62,360], 172 F. 2d 37 (1 Cir. 1948), 
cert. denied 336 U. S. 967 (1949). 


The overt acts alleged in this case con- 
cern the lease terms obtained by appellees 
in 1935, 1936, and 1937. The options to 
renew received in 1938 and the closing of 
the Larchmont Theatre in 1952 are also 
claimed to be overt acts. Only the closing 
of the theatre is sufficient to bring the com- 
plaint outside the bar of the three-year 
California statute of limitations. 


_ Appellees state that this cannot be con- 
sidered an overt act because they were 
under no obligation to continue to occupy 
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or use the leased premises during the entire 
term. However, the case at bar is a tort 
action, based upon the antitrust laws. As 
such, there is no need for any contract 
obligation, only that a violation of the anti- 
trust laws be alleged. Vines v. General Out- 
door Advertising Co. [1948-1949 Trape CASES 
7 62,340], 171 F. 2d 487 (2 Cir. 1948). The 
appellant has claimed such a violation and 
pointed to the closing of the theatre 44 days 
before the expiration of the lease as an 
overt act in furtherance of the conspiracy. 
Appellees have vigorously asserted, and 
submitted affidavits to the effect, that the 
theatre was closed because it was losing 
money over a two-year period (Tr. p. 55), 
and therefore its closing cannot be con- 
sidered as an overt act for any conspiracy. 
This may be true, but the verified complaint 
contradicts this, alleging the theatre was 
closed to favor other Fox theatres, giving 
rise to a question of fact. 


[Tolling of Statute] 


Another question tendered is whether the 
statute of limitations was tolled by §5 of 
the Clayton Act, 38 Stat. 731 (1914), 15 
USC § 162 Appellant alleges that the mat- 
ters complained of in United States v. Para- 
mount [1948-1949 TrapE Cases § 62,244], 334 
U. S. 131 (1948), are the same matters 
complained of in the case at bar. The sec- 
ond paragraph of 15 USC § 16 provides that 
in order for the statute of limitations to be 
tolled, the matters complained of in a 
private antitrust action must be “based in 
whole or in part on any matter complained 
of” by the United States in an equity or 
criminal proceeding to prevent, restrain, or 
punish violations of any of the antitrust 
laws. 

Christensen v. Paramount Pictures [1950- 
1951 Trape Cases § 62,751], 95 F. Supp. 446, 
455 (D. Utah 1950, 1951), interpreted the 
words “any matter complained of” to mean 
the acts of the defendants complained of 
by the United States in a suit or proceeding. 


5 ‘A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed- 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such 
defendant in any suit or proceeding brought by 
any other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This 
section shall not apply to consent judgments or 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Steiner v. 20th Century-Fox Film Corp. 


71,367 


This interpretation is supported by the 
legislative history of this section. H. R. 
Rep. 15657, 63d Cong., 2d Sess., House 
Reports, Vol. 2, p. 14 (1913-1914), states: 


“This section also provides that the 
statutes of limitation shall be suspended 
in favor of private litigants who have 
sustained damage to their property or 
business by the wrongful acts of the 
defendant during the pendency of the suit 
or proceeding instituted by or on behalf 
of the United States.” 


In writing this provision Congress made 
reference to the matters complained of in 
the public conspiracy action, not the con- 
spiracy itself. 

Momand v. Universal Film Exchange, 43 
F. Supp. 996 (D. Mass. 1942), is a case in 
point. Judge Wyzanski ruled, in essence, 
pp. 1011-1013, that in order for the statute 
of limitations to be tolled for private liti- 
gants in antitrust conspiracy actions, the 
matters complained of in the private pro- 
ceeding must be the same acts to achieve 
the same conspiracy complained of in the 
action brought by the United States. We 
agree with this conclusion. General allega- 
tions of conduct in violation of the anti- 
trust laws unrelated to the same conduct 
alleged in a public suit are insufficient to toll 
the running of a statute of limitations. A 
greater similarity is needed than that the 
same conspiracies are alleged. The same 
means must be used to achieve the same 
objectives of the same conspiracies by the 
same defendants. A further basis for this 
holding is the fact that private civil anti- 
trust actions are not founded upon the con- 
spiracy, but rather the overt acts done in 
furtherance of it causing injury. Suckow 
Borax Consol. v. Borax Consolidated, supra, 
p. 208; United States v. Pan American Petro- 
leum Co., 55 F. 2d 753, 778 (9 Cir. 1932); 
15 C. J. S. Conspiracy, § 21, p. 1031. 


The tolling provision cannot be extended 
to matters which might have been but were 
not complained of by the United States. It 


decrees entered before any testimony has been 
taken. 

“‘Whenever any suit or proceeding in equity 
or criminal prosecution is instituted by the 
United States to prevent, restrain, or punish 
violations of any of the antitrust laws, the run- 
ning of the statute of limitation in respect of 
each and every private right of action arising 
under said laws and based in whole or in part 
on any matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.”’ 
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is restricted to matters actually complained 
of. The general rules of collateral estoppel 
apply. The reasoning of Emich Motors Corp. 
v. General Motors [1950-1951 TrapE CASES 
J 62,778], 340 U. S. 558 (1951), and Partmar 
v. Paramount Corp. [1954 Trape CASES 
1 67,674], 347 U. S. 89 (1954), is pertinent, 
although these cases are concerned with the 
first paragraph of 15 USC § 16. 


The trial court, after hearing the parties 
(Tr. pp. 63, 64, 65), granted the appellees’ 
motion to dismiss, for the matters com- 
plained of here are not identical with those 
alleged in United States v. Paramount, supra. 
Appellant did state similar threats of build- 
ing competing theatres and withholding 
first-run motion pictures. However, in 
United States v. Paramount, supra, these 
threats were allegedly used for different 
purposes and objectives than in the present 
case. Appellant’s contention that specific 
identification of the ‘matters complained 
of” need not at the initial stage of the action 
be alleged but left to proof during trial, is 
without merit. Whether or not the bar of 
the statute of limitations applies is not a 
jury question. Where on the face of the 
complaint the application of the statute of 
limitations is apparent, the complaint may 
properly be dismissed by an appropriate 
motion in advance of trial. Suckow Borax 
Consol. v. Borax Consolidated, supra, p. 204; 
Christensen v. Paramount Pictures, supra; 
Electric Theatre Co. v. Twentieth Century- 
Fox F. Corp. [1953 Trape Cases { 67,560], 
113 F. Supp. 937, 944 (W. D. Mo. 1953). 


[Absentee Defendant] 


After the trial court had originally dis- 
missed appellant’s complaint, appellant sought 


6 “*§ 351. Exception, where defendant is out 
of the state. If, when the cause of action 
accrues against a person, he is out of the state, 
the action may be commenced within the term 
herein limited, after his return to the state, 
and if, after the cause of action accrues, he 
departs from the state, the time of his absence 
is not part of the time limited for the com- 
mencement of the action.’’ 

7 “$6400. Filing copy of articles with Secre- 
tary of State. A foreign corporation shall not 
transact intrastate business in this State until 
it has filed with the Secretary of State a copy 
of its articles duly certified by the Secretary of 
State or other official of the place under the 
laws of which it was created, * * *.”’ 

8 ““$ 6501. Order for service on Secretary of 
State. * * * if no agent has been designated 
and if no one of the officers or agents of the 
corporation specified in Section 6500 can be 
found after diligent search and it is so shown 
by affidavit to the satisfaction of the court or 
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leave to amend the complaint to allege that 
on September 27, 1952, National commenced 
to do business in California. The purpose 
of the amendment was to take advantage 
of §351 of the California Code of Civil 
Procedure,® which provides for the tolling 
of the statute of limitations against an 
absentee defendant. National did not reg- 
ister with the Secretary of the State of 
California to do intrastate business in Cali- 
fornia pursuant to § 6400, California Cor- 
porations Code." Appellant contends that 
because of this failure, National cannot 
take advantage of the statute of limitations 
as a defense. 


Section 6501, California Corporations Code,* 
provides that a foreign corporation which 
has not registered in California may be 
served with process by service on the Secre- 
tary of State. Appellant’s theory is that 
“The law affording a plaintiff the right to 
serve such a defendant notwithstanding it 
has not filed a certificate was enunciated for 
the benefit of the plaintiff; it cannot be 
invoked by the defendant.” This is not the 
law insofar as § 6501 is concerned. Appel- 
lant may be confusing the philosophy of a 
state statute of limitations with a possible 
interpretation of 38 Stat. 736 (1914), 15 
USC § 22. As stated in Taylor v. Naviga- 
zione Libera Triestina, 95 F. 2d 907, 910 (9 
Cir. 1938): 


““The mere failure of a foreign cor- 
poration to comply with the statutory 
requirement imposed as a condition of 
doing business does not preclude it when 
sued from pleading the statute of limita- 
tions when such statute would otherwise 
be a defense.’ ” 


judge, then the court or judge may make an 
order that service be made by personal de- 
livery to the Secretary of State or to an assist- 
ant or deputy secretary of state of two copies 
of the process together with two copies of the 
order, except that if the corporation to be 
served has not filed the statement required to 
be filed by Section 6403 then only one copy of 
the process and order need be delivered but 
the order shall include and set forth an address 
to which such process shall be sent by the 
Secretary of State. 

® ““§ 22. District in which to sue corporation. 

Any suit, action, or proceeding under the 
antitrust laws against a corporation may be 
brought not only in the judicial district where- 
of it is an inhabitant, but also in any district 
wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.”’ 
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Also see Loope v. Greyhound Lines, 250 P. 
2d 651 (Calif. 1952); 23 Am. Jur. p. 313, 
Foreign Corporations, § 336; 122 A. L. R. 
1194; 59 A. L. R. 1336. A foreign corpora- 
tion may be illegally conducting business 
within a state and incur certain penalties 
because of it, but forfeiture of the right to 
plead the statute of limitations is not one of 
them. Taylor v. Navigazione Libera Triestina, 
supra; 122 A. L. R. 1194. 


A tolling statute as to absentee defend- 
ants is not applicable where such defendants 
are otherwise amenable to process. Scorga 
v. Deatherage, 208 F. 2d 660 (8 Cir. 1954); 
Tublitz v. Hirschfeld, 118 F. 2d 29 (2 Cir. 
1941). Denver-Chicago Trucking Co. v. Linde- 
man, 73 FE. Supp. 925 (N. D. Iowa 1947), 
cited by appellant, in no way contradicts 
these cases. It also refused to toll the 
statute of limitations because of the avail- 
ability of service upon the Secretary of 
State. 


Appellant contends that Taylor v. Navi- 
gazione Libera Triestina, supra, is distin- 
guishable from the case at bar. Appellant 
states that the complaint in Taylor v. Navi- 
gazione Libera Triestina, supra, showed that 
the foreign corporation was within Cali- 
fornia, while in the present case the pro- 
posed amendment states that National com- 
menced doing business in 1952. However, 
an examination of appellant’s complaint 
reveals the allegation that National con- 
spired with other defendants to monopolize 
the motion picture industry since 1935. The 
continued acts of conspirators in California 
to secure a monopoly is transacting business 
in California within the statute, Section 6501, 
providing for service of process on foreign 
corporations. Giusti v. Pyrotechnic Industries 
[1946-1947 TrapE Cases J 57,504], 156 F. 2d 
351 (9 Cir. 1946). As the trial court stated 
imbithey present, cases (lr. ps 182). ft eal 
this is true whether it was done directly 
by National Theatres Corporation or acting 
through its agents, the other members of 
the alleged conspiracy,” citing Giusti v. Pyro- 
technic Industries, supra. 


As in Taylor v. Navigazione Libera Tries- 
tina, supra, p. 910, the allegations of appel- 
lant’s complaint informed the court that 
National was doing business in California 
before 1952. It was thus amenable to 
process before that time. The appellant 
was in no way hindered in suing National 
before 1952. As a result, there would be 
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no tolling of the statute of limitations upon 
this ground, even if the motion to amend 
had been granted. 


[Summary | 
In summary: 


(a) The appellant is a proper party to 
bring this action. Her interest as a land- 
lord is not too remote to permit recovery, 
as the complaint alleges direct wrongful 
acts to her damage. A recoverable claim 
is stated upon the facts pleaded, indicating 
supposed wrongful acts which have al- 
legedly injured appellant’s reversionary in- 
terest; 

(b) The statute of limitations in a civil 
conspiracy runs from the commission of the 
last overt act alleged to have caused dam- 
age. The only overt act herein alleged 
sufficient to bring the complaint outside the 
bar of the California statute of limitations 
is the closing of the Larchmont Theatre 
44 days before the lease expired; 


(c) The same means must be used to 
achieve the same conspiracy by the same 
defendants in order to toll the running of 
the statute of limitations under 15 USC 
§ 16. Whether the statute of limitations bars 
the action in question may be determined 
in advance of trial; 


(d) If a foreign corporation is doing 
business in California, it is amenable to 
service in California, even if it has not 
registered to do intrastate business pursuant 
to California law. The statute of limitations 
is available as a defense to such a foreign 
corporation. 


Our rulings in this case predicate appel- 
lant’s position in court upon the allegation 
that the closing of the Larchmont Theatre 
forty-four days before the end of the term 
of the lease was an overt act causing dam- 
age. It is this pleading that preserves 
appellant’s claim from being barred on its 
face by the statute. Upon proof, recovery 
may be had for damages suffered which 
are attributable to overt acts occurring 
within the statutory period. Here there is 
only one such live act. The others alleged 
were spent to appellant’s and appellant’s 
predecessor’s knowledge long before this 
suit was filed in 1951. Every time appellant 
and her predecessors executed a contract 
for a rental less than a fair rental she 
knew or should have known the nature 
and extent of the damages attributable to 
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overt acts occurring in 1932, 1933, 1935, 
1936, and 1937. The statute of limitations 
has run upon all of these, and hence appel- 
lant’s recovery may be only for proven 
damages caused, if at all, by the act of 
November 17, 1952—the early closing of the 
theatre. 


In its discretion, the trial court may desire 
to have the issue of whether or not the 
November 17, 1952, act was an overt act 
causing damages presented prior to other 
issues at trial. First Unitarian Soc. v. Faulk- 


ner, 91 U. S. 415 (1875); Kimball Laundry 
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Co. v. United States, 166 F. 2d 856, 862 (8 Cir., 
1948) ; Momand v. Paramount Pictures Dis- 
tributing Co., 36 F. Supp. 568 (D. Mass. 
1941). The trial court could thereupon 
determine whether the appellant has pre- 
sented enough evidence upon this point to 
warrant the question going to the jury, and 
the case itself going any further. 


[Reversed] 


Reversed and remanded for appropriate 
further action in accordance with this 
opinion. 


[] 68,305] Fisher Studio, Inc. and Robert V. Fisher, Plaintiffs-Appellants and David 
H. Isacson and Malkan & Isacson, Appellants v. Loew’s Incorporated, et al., Defendants- 
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In the United States Court of Appeals for the Second Circuit. 
Docket No. 23908. Argued February 15, 1956. Decided April 2, 1956. 


Term, 1955. 


No. 233—October 


Appeal from the United States District Court for the Eastern District of New York, 


Matruew T. AsruZzZo, Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Disqualification of Attorneys.—A trial court order disqualifying a lawyer and his law firm 
from representing motion picture exhibitors in their antitrust treble damage action against 
motion picture producers and distributors on the ground that the lawyer had had access 
to private and confidential information of certain of the producers and distributors while 
an employee of a law firm which had represented such producers and distributors was 
modified so as to disqualify the lawyer and his law firm only with respect to the defend- 
ants who were former clients of the lawyer’s former employer. While the trial court 
found sufficient similarity of interest, exchange of information, and concert of action 
among all of the defendants to justify a disqualification as to all, the evidence was not 
clear enough to support an order of disqualification as to the defendants who were not 
former clients of the lawyer’s former employer. Evidence of solicitation of clients by the 
lawyer was not sufficient to form a separate ground for disqualification as to the non- 
client defendants. 


See Private Enforcement and Procedure, Vol. 2, | 9013.519. 


For the plaintiffs-appellants: Bruno Schachner (David H. Isacson and Arnold G. 
Malkan, on the brief), New York, N. Y. 


For the defendants-appellees: Bruce Bromley (Louis Phillips, John Logan O’Donnell, 
and Leo P. Arnaboldi, Jr., on the brief), New York, N. Y. 


For prior decisions of the U. S. District Court, Eastern District of New York, see 
1955 Trade Cases {67,990 and 1954 Trade Cases { 67,725. 


Before: CLarx, Chief Judge, and Franx and Hincxs, Circuit Judges: 


[A ppeal] 


Fisher Studio, Inc. and Robert V. Fisher, 
plaintiffs in an antitrust action against 
Loew’s Incorporated and fourteen other 
defendants, together with their attorneys 
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David H. Isacson and Malkan & Isacson, 
appeal from an order disqualifying the at- 
torneys from acting for the plaintiffs in 
this action and a subsequent order dis- 
qualifying them in certain other actions. 
Modified and affirmed. 
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[Disqualification of Attorneys] 


CiarK, Circuit Judge [Jn full text]: This 
is another of the several appeals before us 
recently involving the issue of attorneys’ 
disqualification for previous representation 
of the defendants in antitrust cases. The 
background of this case is set forth in 
Laskey Bros. of W. Va. v. Warner Bros. 
Pictures, 2 Cir. [1955 Trapre Caszs J 68,103], 
224 F. 2d 824, certiorari denied 350 U. S. 
932, which actually concerns a later dis- 
qualification of attorneys dependent on the 
facts here brought out below. See also 
Consolidated Theatres v. Warner Bros. Ci- 
cmt Management Corp., 2 Cir. [1954 Trapr 
CASES { 67,862], 216 F. 2d 920, establishing 
the controlling principles of law. 


This particular appeal comes from orders 
made in an antitrust action brought by 
certain exhibitors of 16 mm. motion pic- 
ture films against fifteen film producers 
and distributors alleging arbitrary restric- 
tion upon the distribution and exhibition 
of 16 mm. films and the establishment and 
maintenance of a price-fixing system against 
the plaintiffs. Plaintiffs, their attorney David 
H. Isacson, and the dissolved law firm of 
Malkan & Isacson are appealing from an 
order of the district court disqualifying 
Isacson and his firm from representing the 
plaintiffs. Upon defendants’ original mo- 
tion for disqualification the court referred 
the matter to Special Master Harold F. 
McNiece, who filed a report of over 200 
pages concluding that both Isacson and 
the firm were disqualified. Judge Abruzzo 
adopted and confirmed the report and 
ordered the recommended disqualification. 
Subsequently he denied a motion for new 
trial on the issue of disqualification. The 
appeal is from both these orders. Later the 
judge entered a third order interpreting a 
prior stipulation of the parties, by which 
interpretation the disqualification was made 
applicable to all 35 mm. and 16 mm. anti- 
trust cases and underreporting cases to 
which defendants were party. This, too, 
is the subject of appeal, with a request for 
consolidation of the appeals. 


[Master's Findings] 


The facts upon which the disqualification 
was based were exhaustively developed in 
the proceedings before the Special Master 
and are set forth in convincing detail in his 
thorough report. We shall make only a 
summary reference to them here. 
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Isacson was employed by the law firm 
of Sargoy & Stein between November, 1946, 
and March, 1951. Sargoy & Stein was or- 
ganized in 1946, and during the period of 
Isacson’s employment was the legal repre- 
sentative of eight of the present defendants 
or their corporate predecessors, if any, in 
matters closely related to this suit. It also 
rendered services to and received compen- 
sation from a ninth defendant in respect to 
treble-damage antitrust claims. Sargoy & 
Stein rendered services to four other de- 
fendants, which were either subsidiaries or 
film distributors of its clients, but received 
no compensation from them. As to the 
other two defendants, which also acted as 
film distributors for certain of Sargoy & 
Stein’s clients, the evidence is unclear, but 
the law firm “may” have dealt with matters 
involving these defendants. 


Sargoy & Stein first employed Isacson 
as an auditing clerk, but from the early 
part of 1947 he assumed the duties of a 
lawyer and his name appeared on the firm’s 
letterhead. As a member of the firm’s staff, 
he was in a position to acquire knowledge 
of the manner in which the companies did 
business in the 16 mm., as well as the 35 
mm., field. This included knowledge as to 
which companies produced 16 mm. prints; 
the use to which they put them; the man- 
ner of licensing of 16 mm. pictures for 
exhibition; the limitations, if any, that were 
imposed on the distribution; the contractual 
provisions between the companies and their 
licensees, limiting the use of the pictures; 
and the terms of the licenses. All this infor- 
mation was accessible to him from the files 
of Sargoy & Stein. 


During Isacson’s employment, the firm 
brought or participated in 464 suits on 
behalf of distributors against exhibitors for 
percentage frauds or underreporting or 
other actions for recovery of rentals. Of 
these, at least 233 involved antitrust de- 
fenses, counterclaims, or countersuits by 
exhibitors. Of these 233 cases, Isacson, 
then on behalf of distributors, initialed or 
marked memoranda or correspondence in 
every one, wrote letters or memoranda in 
170 of the cases, and participated in taking 
depositions in 72. There was convincing 
evidence that Isacson worked on and was 
well acquainted with the antitrust aspects 
of a number of cases and his evasive testi- 
mony at the Master’s hearing did not serve 
to rebut this conclusion. Although his work 
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primarily involved 35 mm. matters, he had 
access to the 16 mm. files and 16 mm. mat- 
ters were on occasion discussed with him. 
In any event, 35 mm. and 16 mm. antitrust 
problems are so related that confidential 
information gained in one area would be 
of value in the other. 


Fisher, one of the plaintiffs in this action, 
first came into contact with Sargoy & Stein 
in 1946 when he visited their office. Isacson 
met Fisher through a mutual acquaintance 
in that office. Isacson left Sargoy & Stein 
in March, 1951; and the complaint in this 
action was filed in September, 1952. There 
was testimony that in August, 1952, Isacson 
telephoned an attorney employed by Sar- 
goy & Stein to inquire if he knew the names 
of persons in the 16 mm. film field who 
might have justifiable complaints and asked 
specifically about Fisher. And there were 
other circumstances from which solicitation 
of this suit by Isacson might have been 
strongly inferred. 


On the basis of all the evidence both the 
Special Master and Judge Abruzzo found 
that Isacson had violated Canons 6 and 37 
of the Canons of Professional Ethics of the 
American Bar Association’ by utilizing the 
private and confidential information obtained 
while an employee of Sargoy & Stein as a 
basis for a lawsuit against the clients of 
that firm. The Master further found that 
he had violated Canons 27 and 28?’ by so- 
liciting the lawsuit. Judge Abruzzo enterea 
an order of disqualification as to all defend- 
ants on the basis of improper use of confi- 
dential information alone, but the Special 
Master relied on this ground as to the nine 
clients of Sargoy & Stein only, and upon 
solicitation as to the other defendants. 


[Confidential Information] 


There was ample evidence to support 
findings of violation of Canons 6 and 37. 
It is apparent that Isacson had access to 
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significant quantities of confidential infor- 
mation of great value in the prosecution 
of this case. In fact the inference is over- 
whelming that Isacson’s primary value to 
the plaintiffs here lies in his possession of 
this information. Isacson left Sargoy & 
Stein early in March, 1951, and did not 
enter into partnership with Malkan until 
July, 1952. During that time he unsuccess- 
fully tried to obtain legal employment, oper- 
ated a garage, and even made an effort to 
rejoin Sargoy & Stein. His lack of legal 
success during this interim period when 
viewed in connection with the formation of 
the partnership and the subsequent institu- 
tion of this lawsuit lend impressive weight 
to the conclusion that the confidential in- 
formation was the principal reason for his 
retainer by Fisher. 


[Sohcitation] 


Similarly, if here pertinent, the evidence 
of solicitation is clear cut and convincing, 
and in many cases is interwoven with the 
evidence of improper use of confidential 
information. For example, the Special Mas- 
ter found that Isacson sent a letter to one 
Coy, a potential client who was then en- 
gaged in litigation against certain motion 
picture companies represented by Sargoy & 
Stein, stating “that Mr. Isacson here was 
formerly with Sargoy & Stein and is fa- 
miliar with the procedures and tactics and 
settlements.” The record is replete with 
other evidence of solicitation and advertise- 
ment. As pithily put by the Special Master, 
“All that was missing from Mr. Isacson’s 
campaign was a neon sign.” 


[Inspection of Files] 


Appellants’ principal argument is directed 
to an alleged deprivation of due process on 
the ground that they were denied the oppor- 
tunity to inspect certain 16 mm. files of 
Sargoy & Stein which were submitted to 


1Of Canon 6, ‘‘Adverse Influences and Con- 
flicting Interests,’’ the most pertinent part 
here is the last paragraph, viz.: 

“The obligation to represent the client with 
undivided fidelity and not to divulge his secrets 
or confidences forbids also the subsequent ac- 
ceptance of retainers or employment from 
others in matters adversely affecting any in- 
terest of the client with respect to which con- 
fidence has been reposed.”’ 

The first two sentences of Canon 387, ‘‘Con- 
fidences of a Client,’’ are as follows: ‘It is 
the duty of a lawyer to preserve his client’s 
confidences. This duty outlasts the lawyer’s 
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employment, and extends as well to his em- 
ployees; and neither of them should accept 
employment which involves or may involve 
the disclosure or use of these confidences, 
either for the private advantage of the lawyer 
or his employees or to the disadvantage of the 
client, without his knowledge and consent, and 
even though there are other available sources 
of such information.” 

? Canon 27 holds it unprofessional to solicit 
professional employment through advertising, 
touters, or personal communications, while 
Canon 28 so treats the stirring up of litiga- 
tion, directly or through agents. 
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the Special Master and inspected by him. 
It appears, however, that the files were 
produced only upon the demand of appel- 
lants and over the objection of appellees 
that they were privileged communications 
relevant to the main action. Appellees there- 
fore did not rely upon the files, which thus 
were not presented to fill gaps in their 
proof. It seems from the colloquy set forth 
in appellants’ appendix that they did not 
then object to the Master’s refusal to allow 
them to inspect the files concerning the 
16 mm. films; in any event, at the end of 
the hearing they expressly agreed to waive 
all evidentiary objections not raised in their 
brief before the Master. They now refer to 
asserted objections in their brief before the 
Master and in their later formal document 
entitled “Objections to Confirmation of 
Master’s Report.” The former is not be- 
fore us, but the latter is and shows by the 
very general nature of the objections cited 
that the then trial counsel did not have 
particularly in mind the point now stressed. 
In fact it was not urged until almost two 
months after the judge had handed down 
his opinion confirming the Master’s Report. 
Hence appellants’ waiver was complete, and 
they should not be heard to raise the point 
here. See State ex rel. McKittrick v. Wal- 
lach; 353 Mo..312;.182-S..W..2d 313, 155 
A. L. R. 1. But on the equities there is 
little to be said for such a violation of 
privacy as would be involved in thus open- 
ing these private files to a public and rival 
gaze; even if appellants’ rather exaggerated 
emphasis upon a supposed separation of 35 
mm. and 16 mm. business be somewhat 
accepted, the most that appellants could 
hope to achieve would be to lessen the 
cumulative effect of the evidence, but not 
to provide that affirmative exoneration which 
is vital for their salvation. We think that 
the Master exercised a wise discretion in 
his ruling, and that the court acted prop- 
erly in affirming it. 


[Motion for New Trial] 


Appellants further object to the denial 
of their motion for a new trial based pri- 
marily upon grounds of newly discovered 
evidence. This evidence consisted in es- 
sential part of the testimony of one Siegel 
—attempting to modify his testimony be- 
fore the Master—and one Hilton, who had 
not testified previously. The court granted 
a hearing at which an attempt was made 
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to show that the information in the 16 mm. 
files had not in fact been available to Isac- 
son while he was in the employ of Sargoy 
& Stein. It is quite doubtful that this 
“newly discovered evidence’ could have 
changed the result if a new trial had been 
granted. See Irvin v. Buick Motor Co.,8 Cir., 
88 F. 2d 947, 951, certiorari denied 301 
U. S. 702; Glade v. Allied Electric Products, 
7 Cir., 135 F. 2d 590. In any event there 
was not an abuse of discretion in refusing 
to grant a new trial on the basis of the 
dubious evidence presented by appellants. 
Fairmount Glass Works v. Cub Fork Coal Co., 
287 U.S. 474; Campbell v. American Foreign 
S. S. Corp., 2 Cir., 116 F. 2d 926, 928, cer- 
tiorari denied 313 U. S. 573; Gillette Safety 
Razor Co. v. Triangle Mechanical Labora- 
tories Corp., 2 Cir., 87 F. 2d 699, 702. Ap- 
pellants object to the conduct of this hear- 
ing by the judge, and we are constrained 
to say that he acted far from judicially in 
his interruptions of the witnesses and coun- 
sel and his attitude showing personal pique 
and offense at the challenge to his prior 
ruling. He should not have taken the trial 
into his own hands, see United States v. 
Steiner Plastics Mfg. Co., 2 Cir., March 16, 
1956; indeed, it would have been preferable 
that no formal hearing be held rather than 
one of partial character. But appellants’ 
fate was clear after the thorough trial be- 
fore the Master; and however regrettable 
this incident, it should not lead to a re- 
versal of a long and well-proven case with 
a salutary conclusion. 


[Scope of Stipulation] 


Appellants also object to the judge’s fur- 
ther order of March 22, 1955, interpreting 
a prior stipulation of the parties and dis- 
qualifying Isacson as to 35 mm., as well as 
16 mm., antitrust actions. The appeal from 
this order was taken by Malkan and Ellner 
and the law firm of Malkan & Ellner—a 
later partnership than the one here most 
directly involved. But, particularly since 
Malkan is an active participant in both 
appeals, we see no reason to dismiss this 
appeal for want of prosecution, as defend- 
ants urge. Plaintiffs seek to hold the order 
beyond the jurisdiction of the court, since 
the previous appeal had already been taken 
when it was entered. Were this a review 
of a seemingly final judgment in the main 
antitrust action, the point would doubtless 
be well taken; but since these orders of 
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disqualification are collateral to the main 
case and this final order but interprets the 
stipulation of the parties to deduce from 
it the extent of future disqualification, we 
think it also appropriately treated as a 
separate and collateral proceeding. On the 
merits it seems within the terms of the 
stipulation. Compare Laskey Bros. of W.Va. 
v. Warner Bros. Pictures, supra, 2 Cir. [1955 
TRADE Cases { 68,103], 224 F. 2d 824, cer- 
tiorari denied 350 U. S. 932. 


[Scope of Disqualification] 


Finally, we reach the question whether 
the disqualification should properly run in 
favor of all fifteen defendants in the present 
action or only those who were clients of 
Sargoy & Stein when Isacson was associ- 
ated with that firm. While the district 
court found sufficient similarity of interest, 
exchange of information, and consort of 
action among all the defendants to justify 
a disqualification as to all, we think the 
evidence is not clear enough to support 
such a sweeping ban except as to those 
nine defendants who were former clients 
of the law firm. Consolidated Theatres v. 
Warner Bros. Circmt Management Corp., 
supra, 2 Cir. [1954 Trape Cases { 67,862], 
216 F. 2d 920, 928. We do not however 
regard our holding here as res judicata 
with respect to suits against the other six 
defendants. While lawyers ought not to be 
subjected to recurrent harassment by way 
of disqualification proceedings, the power 
of the court to control its officers is con- 
tinuous and the remedy of disqualification 
is an instrument to that end. Our holding 
is based on lack of evidence, not neces- 
sarily on the absence of any case; if fur- 
ther facts justifying disqualification appear, 
the district court is at liberty to take such 
action as it deems appropriate. 


We do not think that the solicitation 
shown here may form a separate ground 
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for disqualification and thus justify such 
action as to the six nonclient defendants. 
Solicitation may well merit appropriate 
discipline; but it appears quite incongru- 
ous that disqualification should be the remedy, 
separating the client from his counsel with- 
out substitution of other protection for the 
client’s interest. And the possibilities of 
endless disputes at the inception of law- 
suits as to how the business was obtained 
are not to be overlooked. 

Hence we find David H. Isacson and the 
firm of Malkan & Isacson properly dis- 
qualified under the terms of the order of 
March 22, 1955, as to the defendants Loew’s 
Incorporated, Paramount Pictures Corpo- 
ration, Twentieth Century-Fox Film Corpo- 
ration, Warner Bros. Pictures, Inc., Warner 
Bros. Pictures Distributing Corporation, RKO 
Radio Pictures, Inc., Columbia Pictures 
Corporation, Universal Pictures Company, 
Inc., and Republic Pictures Corporation; 
but this order of disqualification will not 
run as to the other defendants. The orders 
appealed from will therefore be modified 
to eliminate these other defendants as indi- 
cated; as thus modified they are affirmed. 
No costs will be taxed on this appeal. 


Modified and affirmed as modified. 


[Concurring Opinion] 

Hincxs, Circuit Judge, concurring. 

Although in complete agreement with the 
majority opinion, I feel constrained to say 
that I acquiesce in the failure of the court 
to refer the case for the institution of disci- 
plinary proceedings against Mr. Isacson 
only because of my belief that on the facts 
of this case his adjudged disqualification, even 
though not imposed as disciplinary action, 
serves as an adequate penalty for all such 
unprofessional conduct as was disclosed in 
the disqualification proceedings below in 
the findings which we have affirmed. 


[ff 68,306] Radio Corporation of America, Plaintiff v. The Rauland C i 
Zenith Radio Corporation, Defendants. Zenith Radio Corporation and The au amiceat 
poration, Counter-Claimants and Cross-Claimants v. Radio Corporation of America 
Counter-Defendant, and General Electric Company and Western Electric Company Inc., 


Cross-Defendants. 


In the United States District Court for the Northern Distr 
Division. Civil Action No. 48 C 1818. Dated March 26, 1956. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Disqualification of Trial Judge—In a patent infringement action 
where antitrust defenses and counterclaims were pleaded, the plaintiff's petition that the 
trial judge disqualify himself from hearing the case was denied on the ground that the 
affidavit of personal bias and prejudice did not set forth a sufficient basis for disqualifica- 
tion. A judge has a duty not to disqualify himself, regardless of his personal inclination 
to do so, where such an affidavit does not set forth a sufficient basis for disqualification. 
This is particularly true where there is any possibility that the petition is merely a device 
to secure another judge in the hope that he will rule differently on matters already decided. 


See Private Enforcement and Procedure, Vol. 2, § 9013. 


: For a prior decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1955 Trade Cases {| 68,144; and for a prior decision of the U. S. Court of 
Appeals, Seventh Circuit, see 1954 Trade Cases { 67,886. 


Opinion re Petition of RCA for Change of 
Judge and Affidavit of Personal 
Bias and Prejudice 


MicHaet L. Icor, District Judge [Jn full 
text]: There is before me for decision and 
affidavit of personal bias and prejudice and 
a petition that I disqualify myself from 
sitting further in this case, filed pursuant 
to Section 144 of Title 28 of the United 
States Code. 

Such a petition imposes a very disagree- 
able duty upon the trial judge, since it 
requires him to pass upon the question of 
whether his own conduct, as set forth in 
the affidavit, is sufficient as a matter of law 
to constitute bias and prejudice under the 
Federal statute. While I would much prefer 
to avoid this unpleasant duty by referring 
it to another judge or court, the cases are 
clear that I must myself determine whether 
or not the affidavit is legally sufficient and 
timely filed. The only way I can avoid this 
burden is by disqualifying myself, which 
would in itself be a determination that the 
petition has merit. 

Another difficult aspect of the matter is 
that I must treat the facts asserted in the 
affidavit as true, even though I might know 
of my own knowledge that such assertions 
are either incomplete or wholly false. The 
Court of Appeals has summed up the situa- 
tion in the leading case of Tucker v. Kerner, 


186 F. 2d 79, 85 (C. A. 7, 1950): 
“ _ . the statute is plain, and a judge 


when presented with the embarrassing 
situation of passing on an affidavit charg- 
ing ‘personal bias or prejudice’ is entitled 
to and must look solely to the facts 
alleged in support of such charge. His 
duty to deny the affidavit on_insufficient 
allegations is no less imperative than to 
allow it on sufficient allegations.” 


Trade Regulation Reports 


[A ffiidavit] 


Turning now to the affidavit, itself, it is 
executed by Frank Folsom, president of 
plaintiff and counter-defendant Radio Cor- 
poration of America, on information and 
belief. Since it deals almost wholly with 
matters about which Mr. Folsom could 
have no direct knowledge, it is a fair as- 
sumption that the affidavit represents in- 
formation related to him by RCA’s attor- 
neys in the case. 


[Refusal to Grant Motion] 


In the first place, Mr. Folsom avers that 
there is personal bias and prejudice shown 
in the colloquy on December 3 and 14, 1954, 
when the court refused to grant RCA’s mo- 
tion “to set some limitations to the scope 
of the depositions” being sought by Zenith 
Radio Corporation and The Rauland Cor- 
poration, the counter-claimants. (Affidavit, 
pars. 6, 7, 8.) 


As the affidavit shows on its face, this 
request for a pretrial conference to limit 
the scope of depositions to be taken by 
Zenith was made only after RCA had sought 
to stop the taking of any depositions on 
the counterclaims, resorting to motions in 
this court, mandamus proceedings in the 
Court of Appeals, and even to a petition 
for an injunction in the Supreme Court of 
the United States. Further, the motion for 
a pretrial conference to limit the depositions 
was filed after RCA had notice that the 
depositions had been scheduled to com- 
mence in New York on December 6, 1954. 
As this court observed at the time, the 
request appeared to be a dilatory maneuver 
designed to relitigate what had already 
been decided, namely that counter-claimants 
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were entitled to the usual deposition pro- 
cedures under the Federal Rule of Civil 
Procedure. 

Clearly this is a decision that a trial judge 
is entitled to make, as has already been 
decided by the Court of Appeals in the case 
of RCA v. Igoe [1954 TravE Cases { 67,886], 
217 F. 2d 218 (C. A. 7, 1954), cert. den. 
348 U.S. 973 (1955). 


Even if my decision to permit Zenith 
and Rauland to proceed with their deposi- 
tions was error, as Mr. Folsom avers, it 
cannot and does not constitute personal 
bias and prejudice. To hold otherwise 
would invite a litigant to disqualify any 
judge whose rulings in interlocutory matters 
displeased him, and permit “shopping” for 
a judge who might rule favorably—a pro- 
cedure which would break down the orderly 
administration of justice. Refior v. Lansing 
Drop Forge Co., 124 F. 2d 440 (C. C. A. 6, 
1942); Tucker v. Kerner, supra. 


[Marriage Ceremony] 
In paragraph 9 of the affidavit it is stated: 


“On information and belief, Mr. W. Don- 
ald McSweeney, one of active counsel 
for Zenith and Rauland in this action, 
was married on February 18, 1955, and 
according to the Chicago press the cere- 
mony was performed in the chambers of 
said Michael L. Igoe.” 

The above is the complete and total treat- 
ment of this subject in the affidavit, al- 
though there are inferences in the memo- 
randum filed by RCA with the affidavit that 
this evidences some improper relationship 
between the court and counsel. The facts 
stated in the affidavit itself do not con- 
stitute bias or prejudice. However, in view 
of the suggestion that there may be other 
facts, not stated, which would lead to a con- 
clusion of improper conduct, I am impelled 
to state for the record that there is no 
relationship, of personal friendship or other- 
wise, between this court and any counsel 
in the case which would suggest that I 
disqualify myself. 


[Production of Files] 


Paragraphs 10 and 11 of the affidavit 
deal with the circumstances surrounding 
the court’s order of August 10, 1955 requir- 
ing the production of certain files which 
had been removed by RCA from London, 
England to Zurich, Switzerland after the 
court had entered orders permitting the 
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taking of depositions in England, France, 
Germany and Holland—files which RCA 
refused to produce without an order of 
court. 

This again was an interlocutory order in 
which the court made its rulings on the 
basis of briefs and arguments of counsel in 
open court. It appeared at the time that 
the order was justified and that the removal 
of the documents to Switzerland and the 
refusal to produce them at the depositions 
in London were unreasonable and dilatory 
tactics on the part of counsel. Even if this 
was error it does not constitute bias and 
prejudice under the cases cited. 


[Judge’s Conduct] 


Paragraph 12 of the affidavit deals with 
the proceedings on February 10, 1956 when 
this court set a trial date for the counter- 
claims for the first week in October, 1956. 
It is stated that the court “stamped from 
the bench to his chambers and slammed 
the door” after making certain remarks to 
counsel in error. 


As to the fact that the court expressed 
irritation, even anger, on this and other 
occasions, it cannot be disputed that judges 
are human beings and therefore subject’ to 
the usual human frailties. It has long been 
recognized that critical comments and ex- 
pressions of irritation about the tactics of 
parties or their counsel in the course of 
judicial proceedings do not constitute per- 
sonal bias and prejudice. Refior v. Lansing 
Drop Forge Co., supra; U. S. v. 16000 Acres 
of Land, 49 F. Supp. 645 (D. C. Kansas, 
1942). To hold otherwise would deprive the 
court of its power to control the conduct 
of litigants in the court room and make it 
possible for attorneys to remove a judge 
whose rulings displeased them by resorting 
to deliberately provocative conduct. Attor- 
neys before this court owe it some measure 
of courtesy and respect, and can hardly be 
heard to complain if the judge expresses 
irritation at being interrupted and contradicted. 


[Timeliness of Affidavit] 


I must also examine the question of 
whether the affidavit has been timely filed. 
The complaint in this case was filed by 
RCA in December, 1948 and the original 
counterclaim was filed in November 1949, 
The amended counterclaim was filed on 
February 11, 1954. Until June 15, 1954 
this court had stayed all proceedings in this 
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case, on request of RCA. The matters of 
bias and prejudice are said to have arisen 
in December, 1954 and to have “culminated” 
on February 10, 1956. It is elementary that 
an affidavit of this sort must be filed at the 
outset, and not long after the petitioner has 
sought and utilized the processes of the 
court in the proceedings. The sequence of 
events in this case over a period of many 
years is completely inconsistent with the 
argument of petitioner that its affidavit is 
timely. Skirvin v. Mesta, 141 F. 2d 668 
(Cy AS 105 1944): 


By the same token, petitioners argument 
of prejudice in the mere setting of a trial 
date on a counterclaim which was originally 
filed more than six years ago is completely 
without merit. 


[Judge’s Duty] 


In its memorandum, RCA suggests that 
I should step aside, regardless of whether 
the affidavit is legally sufficient, arguing 
that no judge should continue to sit in a 
case where one of the parties feels he can- 
not get a fair trial. I have a great deal of 
sympathy for this position, and if I were 
free to follow my own personal inclinations 
I would step aside. I have no interest 
whatever in this case or its outcome. It 
is just another case which was assigned 
to me in which I am charged to preside. 
I have made no determination in my own 
mind of the merits of the action, and the 
rulings heretofore made have all involved 
preliminary matters in which I have exer- 
cised my best judgment. It is plain from 
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the cases, however, that I have a duty not 
to disqualify myself, regardless of my in- 
clination to do so, where the affidavit does 
not set forth a sufficient basis for standing 
aside, Tucker v. Kerner, supra. This is par- 
ticularly true where there is any possibility 
that the petition is merely a device to secure 
another judge in the hope that he will rule 
differently on matters already decided dur- 
ing the course of several years of litigation. 
As the court stated in the case of Benedict v. 
Seiberling, 17 F. 2d 831, 840: 


“cc 


to allow a disinclination to fur- 
ther sit in this case to work our volun- 
tary retirement would be to permit the 
authors of this attack, who, we must 
assume, are participating counsel alone, 
to gain unlawfully that which they are 
not justly entitled to have. This would 
be unjustifiable from any aspect, and an 
invasion of the right of the plaintiff to 
have her case tried, if legally proper, be- 
fore the judge whose regular assignment 
of duties is to try the cases brought into 
the court over which he regularly and 
immediately presides. Our oath of office 
is, among other things, to administer 
justice between litigants before us with- 
out fear or favor. If we may not now 
observe this oath in this case, it would 
be because we have not had the courage 
to follow its injunctions under all circum- 
stances, and a voluntary withdrawal would 
give rise to an inference that such was 
the fact.” 


[Petition Denied] 


For the reasons stated, I conclude that I 
cannot properly recuse myself and the peti- 
tion is denied. 


[168,307] Michael Rose Productions, Inc. v, Loew’s Incorporated, Paramount Film 
Distributing Corporation, Twentieth Century Fox Film Corporation, R. K. O. Radio 
Pictures, Inc., Warner Bros. Pictures Distributing Corporation, Universal Film Exchanges, 
Inc., Columbia Pictures Corporation, and United Artists Corporation. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 95-61. Dated March 19, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—General 
Release—Motion for Summary Judgment.—In a treble damage action charging a con- 
spiracy, the defendants’ motion for summary judgment on the ground that the plaintiff 
executed a general release whereby it discharged the defendants from all claims which the 
plaintiff had against them was denied, without prejudice to the renewal of the motion by 
the defendants after the affidavits on the motion are supplemented by depositions concern- 
ing the plaintiff's claim of mutual mistake in the execution of the release. Although the 
plaintiff's affidavit in opposition to the motion did not state with particularity the circum- 
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Michael Rose Productions, Inc. v. Loew’s Inc. 
stances constituting the alleged mutual mistake, the plaintiff should be given the opportunity to 
present the facts on this issue. However, the defendants should not be exposed to the 
expénse and trouble of extensive trial preparation and a protracted trial unless and until the 
preliminary issue has been adequately tested by a motion for summary judgment. If the 
plaintiff does not succeed in impeaching the release, that release would serve to exonerate 
all of the defendants under the principle that the release of one joint tortfeasor releases 


the other joint tortfeasors. 


See Private Enforcement and Procedure, Vol. 2, { 9010.700, 9013.675. 
For the plaintiff: Aaron E. Koota and Irving Perlin (Francis T. Anderson, of counsel). 


For the defendants: Simpson, Thacher & Bartlett for defendants other than Columbia 
Pictures Corporation, and Schwartz & Frohlich for Columbia Pictures Corporation. 


[Summary Judgment] 


WuttaM B. Herianps, District Judge [Jn 
full text]: This motion by defendants, so 
far as it seeks summary judgment, raises 
two questions: 

(1) Does the evidence submitted by plain- 
tiff to explain and avoid its general release, 
which is pleaded as a defense by defendants 
to the present action, raise any genuine 
issue of fact? 

(2) If there is no question as to the bind- 
ing effect of the release, which had been 
executed in favor of two of the present de- 
fendants, does it inure to the benefit of the 
six other defendants in this antitrust con- 
spiracy case, under the doctrine that the 
unconditional release of one joint tortfeasor 
operates to release the other joint tort- 
feasors? 

[Complaint] 


This private, civil, antitrust treble-dam- 
age litigation began on August 12, 1954, 
when plaintiff filed its original complaint 
charging the following eight defendants 
with having engaged in a conspiracy “since 
January 1953” in violation of the antitrust 
laws (Clayton and Sherman Acts): Loew’s 
Incorporated, Paramount Film Distributing 
Corporation, T. C. F. Film Corporation, 
R. K. O. Radio Pictures, Inc., Warner 
Bros. Pictures Distributing Corporation, Uni- 
versal Film Exchanges Inc., Columbia Pictures 
Corporation and United Artists Corporation. 

After various interlocutory proceedings, 
the action was discontinued with prejudice 
as to the defendant T. C. F. Film Corpora- 
tion. An amended complaint, filed on De- 
cember 1, 1954, added Twentieth Century-Fox 
Film Corporation as a defendant, eliminated 
paragraph “9” of the original complaint, and 
amended paragraph “6” to read as follows: 

“6. For many years past all the defend- 
ants, together wtih various motion picture 
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exhibitors, have engaged in a nationwide 
conspiracy to fix runs and clearances, to 
exclude many independent exhibitors from 
the first run market in order to suppress 
competition with favored exhibitors, and 
to monopolize the business of exhibiting 
motion pictures on first run. Since Janu- 
ary, 1953, this conspiracy has had the 
effect of depriving plaintiff of a supply of 
first run motion pictures of a quality suit- 
able for exhibition at the Holiday Theatre.” 


Plaintiff seeks alleged damages arising 
out of its operation of the Holiday Theatre 
for the period January 1953 to the date of 
the commencement of this action, August 
12, 1954. 


All of the material allegations of the 
amended complaint have been denied by de- 
fendants in their answers. 


The Holiday Theatre (formerly known 
as the Gotham Theatre) is located at Broad- 
way and 47th Street, New York City. The 
plaintiff, a New York corporation, took over 
the management of this theatre “as of Jan- 
uary 16, 1953,” according to a letter sent by 
it on its letterhead under date of February 
5, 1953 to United Artists Corporation (Ex- 
hibit “A,” annexed to reply affidavit of 
Cyrus R. Vance). This February 5, 1953 
letter states, in part: 

“The new owners are, Michael Rose 
and Irving Perlin, who are operating the 
Holiday under the trade name Michael 
Rose Productions, Inc. 

* Ok Ox 

We would like to have the opportunity 
of screening your future picture releases, 
and also would like to be advised, by mail, 
of any future screenings.” 


The letter is signed as follows: 


“Michael Rose Productions, Inc. 
Michael Rose 
President 


Irving Perlin 
Secretary & Treasurer” 
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The Vance affidavit states, on informa- 
tion and belief, “that an identical letter was 
sent on or about that date [February 5, 
1953] to all the other defendants in this 
action.” 

[General Release] 


Irving Perlin is an attorney. The general 
release involved in this case, executed and 
acknowledged by plaintiff (through ‘Sam 
M. Rose, president”) on February 5, 1954, 
was prepared by Mr. Perlin, as appears 
from the face of the release (Exhibit “A,” 
annexed to the moving affidavit of Albert C. 
Bickford). Mr. Perlin has acted as one of 
the plaintiff’s attorneys of record from the 
commencement of this litigation. 


On January 3, 1956, all of the defendants 
except Columbia Pictures Corporation (which 
subsequently joined in the motion) moved: 


(A) For leave to amend their answers 
(F. R. C. P. Rule 15) by pleading the fol- 
lowing additional defense based upon a 
general release: 


“1. On or about February 5, 1954, plain- 
tiff for good and valuable consideration 
duly executed and delivered to defendants 
United Artists Corporation and Loew’s 
Inc. a general release in writing whereby 
plaintiff duly released the said defendants 
and forever discharged them from any 
and all claims which plaintiff then had or 
might thereafter have against them by 
reason of any matter, cause or thing from 
the beginning of the world to the date of 
the execution of the said general release. 
A copy of said general release is annexed 
hereto as ‘Exhibit A’. 

2. By reason of the foregoing, the 
claims of plaintiff alleged in the amended 
complaint herein were discharged and 
forever released.” 


(B) For summary judgment based upon 
the proposed additional affirmative defense. 

(C) For such other and further relief 
as the Court may deem just and proper in 
the premises. 

Upon the oral argument of the motion, 
the Court granted leave to amend the an- 
swer. Accordingly, this opinion deals with 
the other branches of the motion. 


The general release upon which the af- 
firmative defense is predicated was type- 
written upon a standard “Julius Blumberg, 
Inc.” printed form. It was executed and 
acknowledged on February 5, 1954 by plain- 
tiff through “Sam M. Rose,” as president. 
Although there is no reference in any of the 
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affidavits to the subject, a visual inspection 
and comparison of the handwritings of 
“Sam M. Rose” and “Michael Rose” would 
strongly indicate that they are identical; and 
that the two names, in all probability, refer 
to the same person. In any event, that ques- 
tion of identity does not have controlling 
importance with respect to the disposition 
of this motion. 


The title page of the release contains the 
following notation: 


“Trving Perlin 
217 Broadway 
New York 7, N. Y.” 


According to usage and practice, that no- 
tation would indicate that Mr. Perlin was 
the attorney who prepared the release. 


At this point, it is appropriate to observe 
that, although Mr. Perlin is both a principal 
and an attorney for plaintiff and has inti- 
mate knowledge of the general release and 
the circumstances leading to its execution, 
he has not seen fit to submit his affidavit in 
Opposition to the motion at bar. 


The body of the release reads as follows: 


“To All To Whom These Presents 
Shall Come Or May Concern, Greeting: 
Know Ye, That Michael Rose Produc- 
tions, Inc. a corporation organized and 
existing under and by virtue of the laws 
of the State of New York for and in con- 
sideration of the sum of Five Thousand 
One Hundred Fifty dollars ($5,150.) law- 
ful money of the United States of America 
to it in hand paid by United Artists Corp., 
United Artists Theatre Circuit, Inc., 
Loew’s Inc. and Loew’s International Corp. 
the receipt whereof is hereby acknowledged, 
has remised, released and forever discharged, 
and by these presents does for itself and 
its successors, remise, release and forever 
discharge the said United Artists Corp., 
United Artist Theatre Circuit, Inc., Loew’s 
Inc. and Loew’s International Corp, their 
heirs, executors and administrators, suc- 
cessors and assigns of and from all, and 
all manner of action and actions, cause 
and causes of action, suits, debts, dues, 
sums of money, accounts, reckoning, 
bonds, bills, specialities, covenants, con- 
tracts, controversies, agreements, prom- 
ises, variances, trespasses, damages, judg- 
ments, extents, executions, claims and 
demands whatsoever, in law, in admiralty, 
or in equity, which against them it ever 
had, now has or which it or its successors 
hereafter can, shall or may have for, upon 
or by reason of any matter, cause or thing 
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whatsoever from the beginning of the 
world to the day of the date of these 
presents. 


This release may not be changed orally.” 


[Scope of Release] 


Plaintiff does not dispute executing the 
above release. It contends, however, that 
the release was intended to relate only to 
an action in the New York Supreme Court, 
County of New York, for breach of con- 
tract which plaintiff, for $5,150. (the con- 
sideration recited in the release) discontinued 
against United Artists Corporation and 
Loew’s Incorporated, two of the present 
defendants, in whose favor the release was 
executed. Plaintiff’s opposing affidavit at- 
tempts to detail the circumstances under 
which the release was executed and deliv- 
ered. In pursuance of this attempt, plaintiff 
quotes at length from an affidavit of one 
Bernard G. Kranze, general sales manager 
of United Artists Corporation, which aff- 
davit United Artists Corporation filed in 
the state Supreme Court action. From the 
Kranze affidavit, the following facts appear: 


In October 1953, United Artists Corpora- 
tion entered into an “exhibition” agreement 
with plaintiff covering a motion picture en- 
titled “The Joe Louis Story.” By the terms 
of that agreement, plaintiff was to have an 
exclusive and indefinite “run,” i. e., plaintiff 
had the right to exhibit the motion picture 
for as long as it desired to do so, and this 
right was to be exclusive for the period dur- 
ing which plaintiff would exhibit the motion 
picture. 

Subsequently, United Artists Corporation 
entered into negotiations with Loew’s In- 
corporated for the exhibition of “The Joe 
Louis Story” in all of the Loew’s theatres in 
the New York City metropolitan area, In 
the course of these negotiations, it devel- 
oped that it was highly desirable for Loew’s 
to have that film by November 25, 1953, in 
view of Loew’s other film bookings. There- 
upon, United Artists unsuccessfully attempted 
to persuade plaintiff to waive its right to an 
exclusive and indefinite run. After plaintiff 
commenced the action for breach of con- 
tract, plaintiff agreed to waive its right in 
consideration of the payment of $5,150., this 
amount representing one-half of the total 
film rental cost of $10,000., plus city sales 
tax. 


The portion of Kranze’s affidavit quoted 
by plaintiff does not, explicitly or expressly, 


| 68,307 


Court Decisions 
Michael Rose Productions, Inc. v. Loew’s Inc. 


Number 46—150 
4-20-56 


deal with the matter of the general release 
and the intention of the parties with respect 
to its scope or coverage. 


Plaintiffs answering affidavit asserts: 


“6. Throughout the entire course of 
the above mentioned litigation, from the 
institution of the action to and including 
the execution and delivery of the said re- 
lease. the only claim mentioned or con- 
sidered by any of the parties was the 
above-described claim for breach of con- 
tract and no party or person mentioned 
or considered the claim made in the pend- 
ing action in any way or in any connec- 
tion whatsoever.” 


Defendants submit photostatic copies of 
letters, dated November 2 and November 3, 
1953, which were sent by plaintiff to defend- 
ants Loew’s Inc., Twentieth Century Fox 
Film Corporation and Columbia Pictures 
Corporation and received by them (Exhibits 
“B,” “C,” and “D” annexed to the Vance 
reply affidavit). These letters were signed 
by “Michael Rose,” presumably the same 
person as “Sam M. Rose,” who executed the 
general release. 


Paragraph “4” of each of the above-re- 
ferred to letters states: 


“Failure of your company to negotiate 
with me on the type of picture that is con- 
sidered Broadway show case products 
will be considered in the opinion of this 
writer to be contrary to the laws of the 
U. S. Government, and this writer will 
take whatever steps are deemed neces- 
sary to protect its interest. Again may 
I repeat, that as of this date any pictures 
that are to be shown by your company 
on Broadway first-run unless these pic- 
tures have been publicized to the public 
that they will be shown at such given 
theatre prior to the date of this letter will 
be considered by this writer as pictures 
that we shall be given the opportunity to 
negotiate on equal terms on same. If we 
are not given the opportunity to negotiate 
on equal terms on same, we will consider 
this as a violation of the Sherman Anti- 
Trust Law and act accordingly.” 


The defendants have thus submitted strong 
proof that the matter of antitrust litigation 
by plaintiff must have been within the con- 
templation of the parties when the general 
release was executed and delivered on Feb- 
ruary 5, 1954, only three months after plain- 
tiff’s threatening letters had been sent. 


There is no suggestion by plaintiff that 
the alleged conspiracy, which is the subject- 


© 1956, Commerce Clearing House, Inc. 


Number 46—151 
4-20-56 


matter of the pending action, is materially 
different from the conspiracy which was the 
subject-matter referred to in plaintiff’s letters. 


[Mutual Mistake] 


The terms of the general release are clear 
and unambiguous. Plaintiff is barred from 
offering any proof to vary those terms by 
assertions as to plaintiff’s intentions or the 
intentions of the two defendants at bar who 
received that release.’ 


However, the parol evidence rule does not 
prevent proof of “mutual mistake” in the 
execution of the release.” 


The plaintiff’s answering affidavit is sus- 
ceptible to the interpretation that plaintiff 
is contending that there was a “mutual mis- 
take.” Although the word “mistake” is not 
used by plaintiff, a possible, though weak, 
inference from what plaintiff does allege is 
that this is a case of “mutual mistake.” 


It cannot be said that plaintiff’s assertion 
of mutual mistake is incredible as a matter 
of law, or that the issue is futile. If the pos- 
sibility of mutual mistake were “frivolous,” 
then summary judgment would be proper. 
See De Luca v. Ailantic Refining Co., 176 F. 
2d 421, 423 (C. A. 2 1949). 
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[Opportunity to Develop Facts] 


This Circuit has adopted the liberal policy 
of granting the parties the opportunity to 
fevelop the full facts.* While that policy 
has been sharply criticized (see Wright. 
Rule 56[e]: A Case Study On The Need 
For Amending The Federal Rules, 69 Harv. 
L. Rev. 839, 856, esp. notes 60, 62, 63 [March 
1956]), it determines the judicial perspec- 
tive in which this case must be viewed. 


In Slagle v. United States, 228 F. 2d 673, 
679 (C. A. 5, 1956), the Court said: 


“Proper practice would suggest that 
the motion to dismiss be overruled and 
that appellants be given reasonable time 
after the issues have been clarified by 
answer, to pursue the salutary processes 
provided by the rules for discovering and 
presenting proof upon those issues. The 
clearing of court dockets is one of the 
desiderata in the judicial function. But 
it should not be allowed to become a 
fetish for it does not rank with the ratson 
d@estre of courts,—the administration of 
justice based upon a full and fair disclo- 
sure of the facts.” 


In a similar vein, Judge Learned Hand, 
dissenting, in California Apparel Creators v. 
Wilder of California, 162 F. 2d 893, 903 
(C. C. A; 21947) said: 


“Indeed, when I see, as I am constantly 
seeing more and more, the increasing dis- 


19 Wigmore, Evidence §§ 2413, 2415 (3rd ed. 
1940). 

23 Corbin, Contracts § 580; p. 257 ff. (1951); 
5 Williston, Contracts § 1552, p. 4350 (Rev. ed. 
1937); 9 Wigmore, Evidence § 2417, p. 59 (38rd 
ed. 1940). Wigmore states: 

“The kind of mutual mistake involved in the 
present principle is purely a mistake as to the 
actual words intended to form part of the act, 
* * * This sort of mutual mistake * * * is com- 
mon enough in written acts. The case is the 
simple one of an oral agreement which, when 
reduced to writing for signature, contains terms 
varying from the actual understanding of the 
parties, but is nevertheless signed by them 
both in ignorance of the variance. No one ap- 
pears ever to have doubted that in such cases 
the instrument should be judicially amended 
to represent the actual agreement.”’ 

Where a party alleges mutual mistake, some 
courts have set up special rules relating to 
that party’s burden of proof and the quantum 
of proof. Morris Oil Corporation v. Maryland 
Casualty Company, 136 F. Supp. 63 (1955). In 
the latter case, the Court said (65-66): 

““*To accomplish this purpose, and to pre 
vent such disputes from annulling written 
agreements, two rules have been firmly estab- 
lished in equity: First, that the burden is on 
the complainant to prove the mutual mistake, 
or the mistake of one party and the deceit, 
fraud, or inequitable conduct of the other, upon 
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which he relies for a modification or avoidance 
of the contract; and, second, that, in view of 
the written record of the terms of the agree- 
ment made at the time a preponderance of the 
evidence is insufficient, and nothing less than 
evidence that is plain and convincing beyond 
reasonable controversy will constitute such 
proof as will warrant a modification or refor- 
mation of a written agreement. * * *’’”’ 

* Since proof of mutual mistake involves, to 
a great extent, evidence of subjective facts, the 
courts have tended to deny summary judgment 
in such cases. Alvado v. General Motors Cor- 
poration, — F. 2d — (C. A. 2, 1955) where 
Circuit Judge Frank quoted with approval 
Chief Judge Hutcheson, who said in The Ala- 
bama Great Southern Railroad Company v. 
Louisville and Nashville Railroad Company, 
224 F. 2d: 1,5 (C. A. 5, 1955): 

“In many recent cases, where motive, intent, 
subjective feelings and reactions, consciousness 
and conscience were to be searched, and ex- 
amination and cross-examination were neces- 
sary instruments in obtaining the truth, we 
have pointed out that and why the issues may 
not be disposed of on summary judgment. 
Other courts have done the same. In Subin v. 
Goldsmith, 2 Cir., 224 F. 2d 753, the majority 
opinion in a thorough going exposition of why 
a summary judgment should, and should not, 
be granted in cases of this general nature, 
collects and cites the controlling authorities.’’ 
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position to make use of that remedy 
[summary judgment], I cannot help wonder- 
ing whether there is not danger that it 
may not rather impede, than advance, the 
administration of justice. It is an easy 
way for a court with crowded dockets 
to dispose of them, and the habit of re- 
course to it readily becomes a denial of 
that thorough, though dilatory, examina- 
tion of the’facts, on which justice depends 
even more than upon a studious examina- 
tion of the law; for a mistake of law can 
always be reviewed. Speed and hurry 
ought to be antipodes of judicial behavior.” 


In considering the weight of the evi- 
dence, this Court finds it difficult to per- 
ceive any merit to plaintiff's attempt to 
avoid its general release. But the Court is 
now confronted, not with a motion for a 
directed verdict after trial, but with a mo- 
tion for summary judgment before trial. 


The vague and circumlocutory character 
of plaintiff's answering affidavit scarcely 
measures up to the standard of pleading re- 
quired by F. R. C. P., Rule 9(b). A fortiori 
it does not meet the criteria of proof pre- 
scribed by Rule 56. The combined effect of 
these two Rules is to impose upon plaintiff 
the obligation of stating with particiularity 
the circumstances constituting the alleged 
mutual mistake, and to prove such facts by 
admissible evidence. 


Plaintiff's answering affidavit contains 
overtones of “mutual mistake.” Although 
such overtones may approach the super- 
sonic, the Court cannot shut its ear to them. 
On the present state of the record, this 
Court is disinclined to grant summary judg- 
ment. 


However, defendants should not be ex- 
posed to the expense and trouble of exten- 
sive trial preparation and a protracted trial 
unless and until the preliminary issue of the 
alleged mutual mistake in the execution of 
the general release has been adequately 
tested by a motion for summary judgment. 
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[Deposttions] 


The Court has the power (Rule 56[a] 
and [f]) to “permit affidavits to be sup- 
plemented or opposed by deposition or by 
further affidavits” and to “make such other 
order as is just.” Cf. Bernstein v, Herren, 


136 F. Supp. 493, 499 (S. D. N. Y. 1955). 


The Court therefore directs * that deposi- 
tions be taken (upon such terms and con- 
ditions and at such times and places as may 
be set forth in the order to be settled herein) 
of those representatives of plaintiff and de- 
fendant who have personal knowledge of 
the execution of the general release and the 
circumstances leading to its execution. Such 
depositions are to be completed within thirty 
days from the date of the order to be settled 
herein, They are to be confined strictly to 
the issue of alleged mutual mistake. 

This Court will reserve continuing juris- 
diction over this matter. Upon the comple- 
tion of such depositions, this Court will 
then be in a position to determine, upon a 
more complete fatual record, whether or 
not plaintiff’s assertion of mutual mistake is 
sham and frivolous or whether it raises a 
genuine issue of fact. 


[Motion Denied| 


The present motion will be denied with- 
out prejudice to its renewal by defendants, 
if so advised, upon the amplified record 
indicated above. In this manner, the rights 
of plaintiff will be protected; and defendants 
will be spared the costs and trouble incident 
to protracted litigation if defendants are 
correct in their assertion that there is no 
bona fide issue of mutual mistake. If plain- 
tiff does not succeed in impeaching the re- 
lease, that release would serve to exonerate 
all of the defendants herein, upon the famil- 
iar principle that the release of one joint 
tortfeasor releases the other joint  tort- 
feasors.® 


SSS 


4The procedure adopted is a variant of the 
method frequently utilized in dealing with 
similar problems. Cf. Wadler v. Mediterranean 
Lines, Inc., 18 F. R. D. 322 (S. D. N. Y. 1954); 
Weinberger v. Toms River Express, Inc., 135 F. 
Supp. 872 (E. D. Penn. 1951). 

5Combined Bronx Amusements, Inc.  v. 
Warner Bros. Pictures, Inc. [1955 TRADE 
CASES { 68,123], 132 F. Supp. 921 (S. D. N. Y. 
1955). 

The doctrine that the release of one joint 
tortfeasor releases all is the settled common- 
law view, although it has been criticized and 
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the proposed Uniform Contribution Among 
Tortfeasors Act would change the rule. 9 Uni- 
form Laws Annotated, p. 156 ff. (1951), Uniform 
Contribution Among Tortfeasors Act §4 and 
Commissioners’ Note; Prosser, Joint Torts and 
Several Liability, 25 Calif. L. Rev. 413, 422-425 
(1937). At present, the result of releasing all 
joint tortfeasors is obviated by the use of a 
covenant not to sue with a reservation of 
rights against the other joint tortfeasors. Lys- 
fjord v. The Flint Kote Company, 135 F. Supp. 
672 (S. D. Calif. 1955), (where such a covenant 
was used in a private antitrust case). 
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By utilizing the above-indicated method 
of pretrial depositions, plaintiff will not be 
permitted to reserve its evidence until the 
trial and thus render useless “the very 
valuable remedy of summary judgment,” 
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issues formally raised are “in fact sham or 
otherwise unsubstantial.” Engl v. Aetna Life 
Ins. Co., 139 F. 2d 469, 473 (C. C. A. 2 1943). 


Motion denied without prejudice. Set- 


Meyer ‘ : tle order on notice. 
which is designed to determine whether the 


[ 68,308] Bertha Building Corporation v. National Theatres Corporation... 
Gumbiner Theatrical Enterprises, Inc. v. National Theatres Corporation. 


In the United States District Court for the Eastern District of New York. Civil 
Action Nos. 12073 and 12074, respectively. Dated March 28, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—A California three-year statute of limitations was held 
to bar the maintenance of treble damage actions brought in a Federal District Court 
in New York. Although the applicable statute of limitations is determined by reference 
to the law of the state in which the action is pending, a federal court in applying the state 
statute of limitations applies the entire statute, including the statutory borrowing provi- 
sions relating to causes of action accruing in foreign jurisdictions. The causes of action 
in the instant cases arose in California. Under the New York statute of limitations, if a 
cause of action is barred in the state where it arose, it will also be barred in New York 
against a non-resident, regardless of whether the period of time allowed by the New York 
statute of limitations has or has not run. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute 
of Limitations—State Tolling Provision—Where a California three-year statute of limi- 
tations was held to be applicable to treble damage actions brought in a Federal District 
Court in New York by reason of a New York borrowing provision, the running of the 
California statute of limitations was held not to be tolled by a California statute which 
prevents the running of the statute of limitations against a plaintiff who was unable to 
present his cause of action in California because the defendant was not amenable to 
process of the California courts. The California tolling provision was not applicable 
because the defendant in the instant actions was amenable to suit in California under 
Section 12 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—lInconsistent 
Positions.—Where a defense to treble damage actions was based upon the issue of whether 
or not the defendant was transacting business in California, the court rejected the plain- 
tiffs’ contention that since the defendant had previously taken the position, in other 
actions, that it was not transacting business in California, the defendant should be pre- 
cluded or estopped from changing its position in the instant actions. Inconsistent de- 
fenses are specifically permitted by the Federal Rules of Civil Procedure. If such defenses 
are allowed in the same action, it is difficult to sustain the position that the defendant 
should not be allowed to plead such defenses in separate and distinct actions. The plain- 
tiffs did not show that in any of the other actions, in which the inconsistent plea was 
made, the plea was sustained, and they did not show that an equitable estoppel should be 
charged against the defendant. There was no showing that the plaintiffs were prejudiced 
by the legal defenses which the defendants raised in other actions. 


See Private Enforcement and Procedure, Vol. 2, {| 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Proper Judicial District—Transacting Business——Where a California statute 
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of limitations was raised as a defense to treble damage actions, a subsidiary issue to be 
determined was whether or not the defendant was amenable to suit in California. The 
court found that the defendant was amenable to suit in California under Section 12 of 
the Clayton Act because the defendant was transacting business and could be found 
in California. The defendant was the parent in an intricate multi-corporate structure, and 
the defendant through that structure engaged in the business of exhibiting motion pictures. 
Approximately two hundred theatres of the structure were located in California. Two 
general managers of the defendant were present in California transacting business of the 
structure and of direct interest to the defendant. One of the managers established his 
office and resided in the state. The defendant guaranteed performance by one of its sub- 
sidiaries of an employment contract which was to be performed in California, and the 
defendant participated in the bankruptcy proceedings of its largest subsidiary in the 


state. 


See Private Enforcement and Procedure, Vol. 2, {| 9008.210. 


For the plaintiffs: Corcoran, Kostelanetz & Gladstone (Boris Kostelanetz, Theodore 
E. Gladstone, and Francis J. Mulderig, of counsel). 


For the defendants: 


Dwight, Royall, Harris, Koegel & Caskey (Frederick W. R. 


Pride, Charles F. Young, and Stanley Godofsky, of counsel). 


For prior decisions of the U. S. District Court, Eastern District of New York, see 
1954 Trade Cases {| 67,897, 67,793 and 1952 Trade Cases {| 67,271. 


[Prior Proceedings] 


Gaston, District Judge [Jn full text]: 
Pursuant to an order dated June 25, 1954 
of Judge Rayfiel, a separate trial on the 
issue of the statute of limitations was con- 
ducted in two actions brought under the 
Clayton Act, 15 U.S. C. A., Section 1 et seq., 
against the defendant National Theatres 
Corporation. The actions were tried to- 
gether. At the time of trial motions were 
made pursuant to Rule 12(c) of the Federal 
Rules of Civil Procedure for judgment on 
the pleadings. 


The plaintiffs are California corporations, 
owning and operating theatres in the City 
of Los Angeles, California. 


[Complaints] 


The complaints contain substantially iden- 
tical allegations of conspiracy differing only 
in order of arrangement of the paragraphs 
and in the specific details of damage to the 
particular plaintiff. 


It is important to note that in the very 
first paragraph of the complaint concern- 
ing jurisdiction it is alleged: 


“* * * the unlawful acts done in pur- 
suance thereof, have been and were con- 
ceived, carried out, made effective and 
performed in part, within this District 
of the Court and elsewhere in New York 
and in Los Angeles, California, and through- 
out all parts of the United States.” 
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Significant allegations are set forth as to 
the activities of operating subsidiaries of 
affiliates of the defendant in California. The 
defendant contends that the compelling in- 
ference must be that defendant, within the 
meaning of the Clayton Act, transacts busi- 
ness and is “found” within the State of 
California: 


“Wherever in this complaint it is alleged 
that any acts were done by any Theatre 
Operating Subsidiary of National, plain- 
tiff alleges that all of those acts were 
done at the behest and institution of Na- 
tional and were caused to be done by 
National pursuant to the unlawful com- 
bination and conspiracy of which Na- 
tional was a member, all as will be more 
completely set forth below. 


“Unless otherwise specified, reference 
to National in this complaint is intended 
to include National and any theatre oper- 
ating subsidiary or affiliate thereof as the 
context requires, * * *¥” 


“National has, at all times mentioned in 
this complaint and since prior to 1930, 
controlled certain theatre operating com- 
panies which at all times mentioned in 
this complaint and since prior to 1930 
have owned, controlled, leased or operated 
upwards of five hundred (500) theatres in 
the states of California, Missouri, Wash- 
ington, Arizona, Kansas, Illinois, Idaho, 
Montana, Nebraska, Michigan and Wis- 
consin.” 
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The plaintiffs define their own terms: 


“10. Conspirators. The term ‘Conspirators’ 
whenever used in this complaint is intended 
to include, but is not necessarily limited 
to each and any or all of the following: 
* * * and in addition to them, the de- 
fendant National Theatres Corporation, 
hereinafter referred to as National and 
the other defendants herein. 


“11. Theatre Operating Subsidiaries of the 
Conspirators. The term, ‘Theatre Operating 
Subsidiaries of the Conspirators’ is intended 
to include and designate those subsidi- 
aries and affiliates of each or any or all 
of the Conspirators hereinbefore desig- 
nated which own, control, lease, or op- 
erate or have any interest in any motion 
picture theatre or theatres.” 


With respect to the conspiracy, each com- 
plaint alleges: 


“Prior to January Ist, 1930, the defendant 
National, and the other defendants herein 
and the Major Distributors end certain 
producing and distributing corporations 
affiliated with or controlled by or con- 
trolling them, entered into an unlawful 
combination and conspiracy to restrain 
and to monopolize interstate trade and 
commerce in motion picture films throughout 
and in all parts and places of the United 
States. The members of this unlawful 
combination and conspiracy have herein- 
before been identified and designated as 
the Conspirators.” 


Trade practices were put into effect in 
California pursuant to the alleged conspir- 
acy, which had as their object discrimina- 
tion against so-called independent exhibitors, 
including the plaintiffs, to the advantage 
of the theatre-operating subsidiaries of the 
conspirators, including the theatre-operat- 
ing subsidiaries of the defendant National 
in Los Angeles. Various means of effectu- 
ating the discrimination against the plaintiffs 
in Los Angeles are described, such as block 
booking, blind buying, uniform runs and 
clearances, fixing minimum admission prices 
and entering into joint theatre-operating 
agreements. 

Overt acts of the conspirators in effectu- 
ating the conspiracy are charged: 


“In pursuance of said combination and 
conspiracy the said Conspirators, includ- 
ing as aforesaid the defendant herein Na- 
tional, and affiliated corporations engaged 
in the practices and entered into the 
agreements and committed the acts herein 
alleged, all of which, unless otherwise stated, 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Bertha Building Corp. v. Natl. Theatres Corp. 


ZURBES 


have been continuously and periodically 
done from the time of the formation of 
said conspiracy to July 20th, 1938, and 
subsequent thereto.” 


Certain practices are then described which 
are alleged to have been put into effect to 
favor the theatre-operating subsidiaries of 
National, and to discriminate against inde- 
pendent exhibitors, including plaintiffs in 
Los Angeles. For example: 


“During all times mentioned in this com- 
plaint and since prior to 1930, the Conspira- 
tors have excluded independent exhibitors, 
including the plaintiff, from the business 
of operating first and/or second run thea- 
tres and the business of exhibiting pic- 
tures on the first and/or second run in 
the City of Los Angeles and in other 
cities of the United States with a popula- 
tion of over 100,000.” 


In Count Two of each complaint, it is 
alleged that there was a monopoly and 
conspiracy to monopolize the exhibition of 
motion pictures by National and its subsidi- 
aries in certain areas, including specificially 
the State of California and particularly the 
City of Los Angeles. Means to effect the 
alleged monopoly are set forth: 


“2. National and National’s wholly owned 
subsidiary, Fox West Coast Theatres, 
Inc., a California corporation, with prin- 
cipal offices in Los Angeles, California, 
secured control of approximately Two 
Hundred and Sixty (260) theatres in the 
said states of California, Arizona, Nevada 
and New Mexico, which were organized and 
grouped into a circuit known as Fox West 
Coast Theatres, Inc. 
* * x 

“4. National coerced, induced or per- 
suaded or forced the operators of theatres 
in said states, including the plaintiff, to 
cease operating their theatres either so 
that National or its Theatre Operating 
Subsidiaries could acquire such theatres 
or have removed the competition which 
such theatres in the hands of independent 
operators offered.” 


[Accrual of Causes of Action] 


It is conceded that the Bertha cause of 
action accrued July 4, 1935, the Gumbiner 
December 8, 1931. It is from those dates 
that computations must be made as to the 
running of the statute of limitations. 


[Applicable Statute of Limitations] 


Both actions were commenced in 1951, 
which is prior to the effective date of the 
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four year federal statute of limitations (Sec- 
tion 4B of the Clayton Act, 69 Stat. 283, 15 
U. S. C. A., Section 15B), and therefore 
the applicable statute of limitations is deter- 
mined by reference to the law of the state 
in which the action is pending. Chattanooga 
Foundry v. Atlanta, 203 U. S. 390 (1906); 
Hoskins Coal & Dry Dock Corp. v. Truax 
Traer Coal Co. [1950-1951 TRADE CASES 
{ 62,925], 191 Fed. 2d 912 (7th Cir. 1951), 
cert. den’d 342 U. S. 947 (1952); Schiffman 
Bros. v. Texas Co. [1952 TrapE CASES 
{ 67,270], 196 Fed. 2d 695 (7th Cir. 1952). 


A federal court in applying the state 
statute of limitations applies the entire stat- 
ute, including the statutory borrowing pro- 
visions relating to causes of action accruing 
in foreign jurisdictions. Winkler-Koch Engi- 
neering Co. v. Universal Products Co. [1948- 
1949 Trape Cases § 62,398], 79 Fed. Supp. 
1013 (S. D. N. Y. 1947); Hansen Packing 
Co. v. Swift & Co., 27 Fed. Supp. 364 (E. D. 
N. Y. 1939); Seaboard Terminals Corpora- 
tion v. Standard Oil Co., 24 Fed. Supp. 1018, 
aff'd 104 Fed. 2d 659 (2d Cir. 1939). 


The New York statute, Article II of the 
Civil Practice Act (2d Ed. Cahill-Parsons 
1955) contains a borrowing clause in Sec- 
tion 13: 


“Where a cause of action arises outside 
of this state, an action cannot be brought 
in a court of this state to enforce such 
cause of action after the expiration of the 
time limited by the laws of either this 
state or of the state or country where 
the cause of action arose, for bringing an 
action upon the cause of action, except 
that where the cause of action originally 
accrued in favor of a resident of this 
state, the time limited by the laws of this 
state shall apply * * *” 

Thus, under Section 13, if a cause of 
action is barred in the state where it arose, 
it will also be barred in New York against 
a non-resident, regardless of whether the 
period of time allowed by the New York 
statute of limitations has or has not run. 
Isenberg v. Ranier, 145 App. Div. 256 (lst 
Dept. 1911); Kirsch v. Lubin, 131 Misc. 700 
GSps CUpaNa Ya Com 1927s) maaticds223mApps 
Div. 826 (1st Dept. 1928), aff’d 248 N. Y. 
645 (1928); see Report of New York Law 
Revision Commission, N. Y. Legis. Doc. 
1943, No. 65, pages 142, 164. 


The applicable California statute of limi- 
tations is three years. California Code of 
Civil Procedure, Section 338-1. 
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[Tolling of Statute] 


In consequence, the causes of action al- 
leged in the Bertha case were barred as of 
July 4, 1938, and the Gumbiner Theatrical 
case as of December 8, 1934, unless the stat- 
ute was tolled. If it is established that the 
California statute was not tolled, then noth- 
ing more need be considered, since both 
limiting dates are prior to the institution of 
United States v. Paramount et al. (S. D. N. Y. 
Eq. No. 87-273). This action the plaintiffs 
claim tolled all statutes of limitation. 


[California Tolling Provision] 


Basically, though, the plaintiffs allege that 
the California Statute of Limitations was 
tolled by Section 351 of the California Code 
of Civil Procedure: 


“Sec. 351. Exception, Where Defend- 
ant Is Out of the State. If, when the 
cause of action accrues against a person, 
he is out of the state, the action may be 
commenced within the term herein limited, 
after his return to the state and if, after 
the cause of action accrues, he departs 
from the state, the time of his absence is 
not part of the time limited for the 
commencement of the action.” 


Accordingly the California courts have 
construed that section in accordance with 
its stated purpose: to prevent the running 
of the statute of limitations against a plain- 
tiff who was unable to present his cause 
of action in California because the defend- 
ant was not amenable to the process of the 
California courts. See Chappell v. Thompson, 
21" Caly App: 136; el31) Paces2 (Oe GasAnp: 
2d Dist. 1913); and Schneider v. Schneider, 
82 Cal. App. (2d) 860, 187 P. 2d 459 (D. C. 
App. 2d Dist. 1947). 


[Jurisdiction in California] 


Therefore, the question presented is 
whether the defendant National Theatres 
was amenable to suit in California under 
the Anti-Trust Act. This question is in 
part solved by the Clayton Act, Section 12, 
15 U. S. C. 22, which reads as follows: 


“Any suit, action, or proceeding under 
the anti-trust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant or 
wherever it may be found.” 
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Thus to determine venue it must be de- 
cided whether within the meaning of Sec- 
tion 22 of the Act, National Theatres was 
an inhabitant of California, could have been 
found there, or transacted business there. 
The term “transacted business” in Section 
22 has a particular meaning which is inde- 
pendent of other definitions of the term in 
state and federal courts. See United States 
v. Scophony Corporation [1948-1949 TraprE 
CASES { 62,238], 333 U. S. 795 (1948). 


California authorities support the position 
taken by the defendant. In Steiner v. Twen- 
tieth Century Fox Film Corporation et al., 
(unreported, No. 12944-P. H. Civil, S. D. of 
California, Central Division, July 22, 1953) 
it was held that if 


“National Theatres engaged in the 
acts constituting the alleged conspiracy 
since 1935, all of which are alleged to 
have occurred in the State of California, 
then it was certainly doing business in 
the State of California sufficient to make 
it responsive to process of the courts of 
California, and this is true whether it was 
done directly by National Theatres Cor- 
poration or acting through its agents, the 
other members of the alleged conspiracy. 
Squarely in point is the Ninth Circuit 
case of Giusti v. Pyrotechnic Industries, 156 
Fed. 2d 351, cert. denied 329 U. S. 787.” * 


In E. B. DeGolia v. Twentieth Century-Fox 
Film Corporation et al. (Unreported, Civil 
Action No. 32,514, September 9, 1953 and 
Aprilyst2)} 1954): D: °C. «Nini Ds vof-.Calik., 
Southern Division) the court reaffirmed 
the principle enunciated in the Giusti case 
(cited in the Steiner case supra) that venue 
is proper as to all conspirators in the dis- 
trict in which the impact of the conspiracy 
caused the damage to the plaintiff. See 
also Taylor v. Navigazione Libera Triestina, 
96 Fed. 2d 907. 


Authorities in other states have held to 
the same effect. In Ross-Bart Theatres v. 
Eagle Lion Films, Inc. (Unreported, Civil 
Action No. 1576, Eastern District of Vir- 
ginia, Norfolk Division, February 17, 1954) 
the plaintiff there moved to quash process 
in an anti-trust action and for dismissal of 
the action for improper venue. In denying 
the motion the court said: 


“The motion must be denied. Section 
12 of the Clayton Act, 15 U.S. C. A. 22, 
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said the Court in United States v. Sco- 
phony Corp. (1947) 333 U. S. 795, 808, 
intended that a ‘foreign corporation no 
longer could come to a district, perpetrate 
there the injuries outlawed, and then by 
retreating * * * to its headquarters 
defeat or delay the retribution due’. This 
conclusion was also the clear implication 
of Eastman Co. v. Southern Photo Co. 
(1925) 273 U. S. 359, 373. The result is 
that if the defendant was by itself or 
through others participating in any busi- 
ness combination or conspiracy in this 
district in 1948 in such a manner as to 
violate the anti-trust acts, it was suable 
here in 1953 no matter its then location. 
Further, for this purpose it could be 
reached with process running out of this 
Court wherever it was an inhabitant or 
was to be found. * * * the Court holds 
that the sworn charges of the combina- 
tion and conspiracy in this district, and 
the commission of acts in the district pursu- 
ant thereto directly or by coconspirators 
admittedly present here, sustain venue 
in the eastern district of Virginia.” 


To the same effect is Don George Inc. v. 
Paramount Pictures [1952 TRADE CASES 
J 67,294], 111 Fed. Supp. 458 (W. D. La., 
1951). In that case the court relied on the 
interpretation given Section 12 of the Clay- 
ton Act in Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359 (1927). 
See also Hansen Packing Co. v. Swift & Co., 
27 Fed. Supp. 364. 


In United States v. National City Lines 
[1948-1949 TrapE Cases {J 62,259], 334 U. S. 
573 (1947) the court said, in discussing the 
changes enlarging the venue provisions 
under the original Sherman Act and the 
Clayton Act: 


“The basic aim of the advocates of 
change was to give the plaintiff the right 
to bring suit and have it tried in the 
district where the defendant had com- 
mitted violations of the Act and inflicted 
the forbidden injuries.” (p. 583) 

So on the basis of the allegations in the 
complaints, under Section 12 of the Clayton 
Act,: 15, U._S.,C. 22, the court. sitting .in 
California could have had jurisdiction over 
the defendant. 


[Actions Barred] 


In these circumstances the decisions of 
the California courts compel the conclusion 


* Reversed and remanded on other grounds 
(9th Cir.) March 15, 1956 [1956 TRADE CASES 
| 68,304]. 
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that Section 351 of the California Code is 
not applicable in the cases at bar, and the 
statute of limitations was therefore not 
tolled. The actions were therefore barred 
as of July 4, 1938 in the Bertha case, and 
as of December 8, 1934 in the Gumbiner 
case. 

Defendant’s motion for judgment on the 
pleadings under Rule 12c of the Federal 
Rules of Civil Procedure is granted and 
the complaints are dismissed. 


[Inconsistent Defenses—Estop pel] 


Before proceeding to an _ alternative 
method of reaching the same result on the 
facts as adduced at the trial, the objections 
made by plaintiff to the inconsistent posi- 
tions that have been taken by defendant 
in reference to doing business or transact- 
ing business in California may be consid- 
ered. Plaintiffs urge that since defendant 
has previously taken the position, in other 
actions, that it was not doing business in 
California, defendant should now be pre- 
cluded or estopped from changing its 
position. 


Under the present rules of Federal Prac- 
tice, inconsistent defenses are specifically 
permitted, Rule 8e(2). If this is allowed 
in the same action, it is difficult to sustain 
the position that defendant should not be 
allowed to plead in separate and distinct 
actions either one or both defenses. 


Moreover the plaintiffs have not shown 
that in any of the actions in which such 
inconsistent plea was made it was sustained. 
In fact, evidence at the trial was to the 
effect that National, in each instance where 
the plaintiff did not seek dismissal, ap- 
peared and defended the action on the 
merits. This being so, the cases cited by 
plaintiffs are not in point. See Philadelphia, 
W. & B. R. .R. v. Howard, 13: How. 307 
(1851); State Compensation Ins. Fund v. 
Proctor & Schwartz, Inc., 102 Fed. Supp. 451 
(E. D. Pa. 1952); Queenan v. Mays, 90 Fed. 
2d 525 (10th Cir. 1937), cert. den. 302 U. S. 
724; Chandler Laboratories v. Smith, 88 Fed. 
‘Syeyoro, Stk} (CBs ID), IPA, WOO). 

Plaintiffs also rely on a note in 59 
H. L. R. 1132 (1946), but at page 1136 the 
following point is established: 

“* * * the courts do not usually pre- 
clude a party who has been inconsistent 


as to the law rather than as to facts. This 
result is probably reached on the reason- 
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ing that, historically, switching one’s 
legal grounds in a suit has never been 
regarded with the same disfavor as main- 
taining inconsistent positions as to the 
facts. Clark-Code Pleading 1928 (p. 434).” 


It cannot be too strongly emphasized that 
the facts are determinative of the issue 
whether the defendant was doing business 
or “found” during the times in question. 
Certainly there is no statutory act which 
precludes or estops the defendant from 
maintaining its present position. Nor in deed 
has the plaintiff been able to show that an 
equitable estoppel should be charged against 
the defendant. It may be observed in this 
connection that there is no showing by the 
plaintiffs that the plaintiff was prejudiced 
by the legal defenses which the defendant 
may have raised in other actions to which 
the plaintiffs were not parties. I repeat: the 
facts themselves are determinative of the issue. 


[Transacting Business in State] 


The Scophony case (supra) makes it clear 
that “transacting business’ must be in- 
terpreted in the light of the nature of the 
activities of the corporation, and that a list 
of minor matters incident to doing business 
is not conclusive. Among such items which 
the court listed as not being valid criteria 
were: Maintaining an office, warehouse or 
place of business; owning realty or other 
physical property; keeping a staff of em- 
ployees; keeping a telephone or listing, etc. 

It was upon the absence of similar 
incidents of transacting business that plain- 
tiffs here have heavily relied: lack of own- 
ership of real estate, as lessee or tenant; 
nonpayment of local taxes; not maintaining 
a staff of employees: location of record 
books, and not maintaining an office. 


However, on the overall consideration of 
all the facts, including those relating to the 
nature of National Theatres Corporation as 
a holding company which took an active 
part in the affairs of its subsidiaries, it must 
be concluded that National transacted busi- 
ness in California during the period in 
question, and no less certainly could thus 
be “found” in California. 


National was parent and grandparent in 
an intricate multi-corporate structure, and 
through that structure engaged in the busi- 
ness of exhibiting motion pictures. Ap- 
proximately two hundred theatres were 
located in California. Charles P. Skouras 
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and Spyrous Skouras were general man- 
agers of National pursuant to contracts 
dated January 19, 1932 and June 13, 1935, 
and were present in California transacting 
business of the corporate structure and of 
direct interest to National. Charles Skouras 
actually established his office and resided 
in Los Angeles. National Theatres guar- 
anteed performance by its subsidiary, Na- 
tional Agency Corporation, of the employment 
contract of J. J. Sullivan which was to be 
performed in California. John B. Bertero 
performed many specific services for Na- 
tional in California. National participated 
in the bankruptcy proceedings of its largest 
subsidiary, Fox West Coast Theatres, from 
February 1933 to February 1935 in the 
United States District Court for the South- 
ern District of California; and National 
purchased, in California, the assets of the 
bankrupt estate at the trustee’s sale in Los 
Angeles. 

So as alternative grounds for dismissing 
the complaint as barred by the California 
statute of limitations, I find as a matter of 
fact that within the interpretation given 
Section 12 of the Clayton Act, 15 U. S. C. 
22, in United States v. Scophony Corp. [1948- 
1949 Trape Cases { 62,238], 333 U. S. 795 
(1947), and Eastman Kodak v. Southern 
Photo Materials Company, 273 U. S. 359 
(1927), National Theatres was transacting 
business in California. 


[Government Antitrust Sut] 


In the light of the foregoing analysis it 
is not necessary to this decision to pass 
upon the effect of the institution of the 
action of the United States v. Paramount on 
July 20, 1938. By that time the claims of 
both plaintiffs herein were barred by the 
statute of limitations in California. By no 
stretch of the imagination in such circum- 
stances can it be held that the institution 
of the anti-trust suit filed by the United 
States against Paramount and other defend- 
ants, including National, can revive the 
dead issue, despite the provisions of 15 
U. S. C. A., Section 16, which reads: 


(ok Ok Ok 
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“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the antitrust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or 
in part on any matter complained of in 
said suit or proceeding shall be suspended 
during the pendency thereof.” 


[New York Statute] 


Nor is it necessary, therefore, to discuss 
the New York statute of limitations, and 
the allegations of the plaintiffs in respect 
to their contention that the defendant was 
not doing business in New York during the 
critical years. It is sufficient for that pur- 
pose to refer to the findings which will be 
filed concurrently with this opinion. They 
are necessarily multiple because of the 
voluminous record, 


[Complaints Dismissed] 


It has been said truly that a statute of 
limitations is a statute of repose. See Wood 
v. Carpenter, 101 U. S. 135, in which it was 
said: 


“Statutes of limitation are vital to the 
welfare of society and are favored in the 
law. They are found and approved in all 
systems of enlightened jurisprudence. 
They promote repose by giving security 
and stability to human affairs. An im- 
portant public policy lies at their founda- 
tion. They stimulate to activity and 
punish negligence. While time is con- 
stantly destroying the evidence of rights, 
they supply its place by a presumption 
which renders proof unnecessary. Mere 
delay, extending to the limit prescribed, 
is itself a conclusive bar. The bane and 
antidote go together.” 

Defendant was amenable to suits in both 
California and New York, and they should 
be precluded from maintaining actions six- 
teen and twenty years respectively after 
the alleged causes of action accrued. The 
complaints are dismissed. 

Settle orders. 
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[68,309] William Greene v. Lam Amusement Company, et al. B & B Theatres 
Corporation v. Atlanta Enterprises, Inc., et al. William Greene, et ux. v. Atlanta Enter- 
prises, Inc., et al. 

In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action Nos. 5287, 5300, and 5307, respectively. Dated March 5, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—A Georgia four-year statute of limitations was held 
applicable to treble damage actions brought in a Federal District Court in Georgia. 
The court, in determining the applicable statute, was bound by the construction given 
to the Georgia statutes by the Georgia courts. Georgia statutes of limitations applicable 
to rights of action given to individuals by special legislative acts and to actions to recover 
penalties or forfeitures were held not to be applicable. With respect to the latter statute. 
the court ruled that treble damages for an alleged violation of the antitrust laws are not 
in the nature of a penalty or forfeiture. 

See Private Enforcement and Procedure, Vol. 2, {| 9010.100. 

For the plaintiffs: Ryan & Ryan, Boston, Mass., and Tyler & Tyler, Associate 
Counsel, Atlanta, Ga., for plaintiffs in Nos. 5287, 5307. Ryan & Ryan, Boston, Mass.; 
Heyman & Abram, Associate Counsel, Atlanta, Ga.; and Maurice A. Weinstein, Associate 
Counsel, Charlotte, N. C., for plaintiff in No. 5300. 


For the defendants: Troutman, Sams, Schroder & Lockerman; Sutherland, Asbill 
& Brennan; and M. Neil Andrews & Clinton J. Morgan, for defendants in No. 5287. 
Moise, Post & Gardner; Sutherland, Asbill & Brennan; Bird & Howell; Troutman, 
Sams, Schroder & Lockerman; and Bryan, Carter, Ansley & Smith, for defendants in 
No. 5300. Frank A. Holden & Hugh G. Head, Jr.; Calhoun & Calhoun; Moise, Post & 
Gardner; Troutman, Sams, Schroder & Lockerman; and Bird & Howell, for defendants 


in No. 5307. All of Atlanta, Ga. 
[Applicable Statute of Limitations] 


Boyp SLoan, District Judge [Jn full text]: 
The defendants in the above cases have 
filed motions that the Court determine at 
this time the applicable statute of limita- 
tions which is applicable. 


The Court is of the opinion that this 
question should be determined at this time 
in order that such ruling may be considered 
in determining the limits of reasonable dis- 
covery to be permitted in the cases. 


Plaintiffs insist that the 20 year statute 
of limitations provided by Georgia Code 
§ 3-704 is applicable, while the defendants 
insist that the 1 year statute provided by 
Georgia Code § 3-714 is applicable, but that 
if the Court does not agree with this con- 
tention, that the 4 year limitation provided 
by Georgia Code § 3-1003 is applicable to 
these cases. 

This Court is of the opinion that it is 
bound by the construction given to the 
Georgia Statutes by the Courts of Georgia 
and that such construction must be followed 
here. 


As was said by Judge Sibley in Hendrix 
DP, 12 (Co a ae CO. sy Cie, 1) 18, Bol SOR. 
509, in referring to what is now Georgia 


Code § 3-704: 
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“The latter limitation was enacted for 
rights of action given to individuals by 
special legislative acts such as a statute 
of incorporation. Harris v. Smith, 68 Ga. 
461. Refusals to apply it to other rights 
of action accruing to members of the 
public from general statutes may be seen 
in Harris uv. Smith, supra. Savannah & 
Ogeechee Canal Co. v. Shuman, 98 Ga. 171; 
Bigby, Executrix v. Douglas, Administrator, 
123 Ga. 635; Anderson v. Anderson, D. C., 
23 F. 2d 331, affirmed, Anderson v. Penn- 
ington, C. C. A., 28 F. 2d 1007.” 


Further, as is pointed out in Harvey v, 


Booth Fisheries Co. of Delaware, 228 F. 782, 
at page 786: 


“This is an action seeking redress for 
injury sustained by plaintiff in his busi- 
ness by reason of the doing of a public 
wrong by the doing of acts denounced by 
the Anti-Trust Act by the defendants. It 
was an invasion of the personal rights of 
the plaintiff, which rights are relative and 
general and embraced rights which are 
common with all other persons, and as 
a part of the public he has a right of 
action for injury sustained. There is no 
liability to plaintiff by reason of any 
trespass which is expressly created in his 
favor but only as it affects the public, by 
reason of which he suffers damage—a 
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wrong against the public must first be 
done before he can be injured.” 


This Court is, therefore, of the opinion 
that Georgia Code § 3-704 is applicable only 
to rights of action given to individuals by 
special legislative acts and is not applicable 
where a right of action is created in a 
person’s favor only as it affects the public 
by reason of which he suffers damage, that 
is, in cases where, as here, a wrong against 
the public must first be done before he can 
be injured. The Court is, therefore, of the 
opinion that this section is not applicable 
to these cases and the Court so holds. 


Georgia Code § 3-714 provides, as follows: 


“All actions by informers, to recover 
any fine, forfeiture, or penalty, shall be 
commenced within one year from the time 
the defendant’s liability shall have been 
discovered, or by reasonable diligence 
could have been discovered.” 


While it has been held that all persons 
empowered to sue for penalties are treated 
as informers and such actions limited by 
this section (see Western Union Telegraph 
Co. v. Nunnally, 86 Ga. 503, 505, 506; also 
Central of Ga. Ry. v. Huson, 5 Ga. App. 529, 
and Southern Ry. Co. v. Innman, 11 Ga. App. 
529), it has been determined that treble 
damages for an alleged violation of the 
Anti-Trust laws are not in the nature of a 
penalty or forfeiture but are compensatory 
damages and an action therefor is by virtue 
of former § 725, now § 1652 of Title 28, 
U. S. C. A., governed as to limitation by 
the Statute of the State and not by former 
§ 791, now 2462 of Title 28, U. S.C. A. See 
City of Atlanta v. Chattanooga Foundry & 
Pipe Co. (CC Tenn.), 101 F. 900, reversed 
on other grounds, 127 F. 23, affirmed, 203 
eS c OU Sieelend. 24s also ones=—v. 
West Pub. Co., 5 Cir., 270 F. 563, error dis- 
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missed, 270 U. S. 665, 70 L. Ed. 789. See 
also [1953 Trape Cases § 67,571], 114 F. 
Supp. 676, 679 which contains a review of 
the cases. 


Georgia Code § 3-714 could have no appli- 
cation here since if the action could be 
construed as a suit to recover a penalty then 
the provisions of § 2462 of Title 28, U. S. 
C. A., would control. 


This Court is of the opinion that neither 
Georgia Code § 3-704 nor § 3-714 are appli- 
cable to the suits here. 


The Georgia law as contained in §§ 3-1002 
and 3-1003 of the Georgia Code, each im- 
pose a four year limitation, as does the 
provisions of the Act of 1855-56, page 233 
from which the above provisions were codi- 
fied. This section, though not brought 
forward in the Code, provides: 


“§ XXIII. All other suits to which any 
person may be entitled in the courts of 
law in this State for the enforcement of 
rights or the redress of wrongs, not 
otherwise provided for, shall be brought 
within four years after the right of action 
accrues and not after.” 


[Federal Act] 


Likewise, the new Act, approved July 7, 
1955, Public Law 134, 84th Congress, amends 
§ 4 of the Clayton Act (15 U.S. C. A. § 15) 
and provides that every cause of action by 
private parties under present §4 shall be 
forever barred if not commenced within four 
years from the time the cause of action 
accrues (this Act takes effect six months 
after its enactment). See U. S. Code Con- 
gressional and Administrative News, Vol. 
1359p. 3082. 

So there can be little doubt but that the 
applicable period of limitation here will be 
four years, and the Court so holds. 


[68,310] William Greene v. Lam Amusement Company, et al. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5287. Dated March 9, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Documents—Income Tax and Admission Tax Returns—Relevancy.—A 
motion picture exhibitor, suing for damages to his business by reason of an alleged 
conspiracy, was ordered to obtain for the defendants copies of his Federal and State 
of Georgia income tax returns and copies of his Federal admission tax returns for speci- 


Trade Regulation Reports 


68,310 


oo 


Number 46—162 
4-20-56 


Court Decisions 
Greene v. Lam Amusement Co. 


VAU392 


fied years where the available books and records of the exhibitor did not furnish sufficient 
information to the defendants. The returns may be pertinent evidence on the question 
of the damages claimed to have been suffered, and the exhibitor, having made his earnings 
an issue in the case, cannot contend that these records are confidential information. The 


returns are not subject to any claim of privilege. 


See Private Enforcement and Procedure, Vol. 2, { 9013.975. 


For the plaintiff; Ryan & Ryan, Boston, Mass., and Tyler & Tyler, Associate Counsel, 


Atlanta, Ga. 


For the defendants: Troutman, Sams, Schroder & Lockerman; Sutherland, Asbill & 
Brennan; and M. Neil Andrews & Clinton J. Morgan, all of Atlanta, Ga. 


For a prior opinion of the U. S. District Court, Northern District of Georgia, Atlanta 


Division, see 1956 Trade Cases {| 68,309. 


[Production of Documents | 


Boyp Sroan, District Judge [Jn full text]: 
It appears that under a notice given on 
behalf of the distributor defendants, the 
deposition of William Greene, plaintiff, was 
taken in Atlanta beginning December 5, 
1955. A subpoena duces tecum had been 
served on Mr. Greene requiring him to be 
present and to bring with him certain speci- 
fied documents on a previous date but by 
agreement of counsel the date had been 
postponed until December 5, 1955. 


[Income and Admission Tax Returns Sought] 


Item 3 of the documents specified in the 
subpoena duces tecum was as follows: 


“3. Copies of all Federal and State of 
Georgia Income Tax Returns filed by 
Plaintiff covering the period from Janu- 
ary Ist, 1947, through December 31st, 
1954, involving the operation of the Palm- 
etto Theatres in Palmetto, Georgia.” 


Plaintiff, in responding to the said sub- 
poena duces tecum at the deposition com- 
mencing December 5, 1955, produced copies 
of his 1954 Federal and State of Georgia 
Income Tax Returns but stated that he had 
no copies of such returns for the years 1948 
to 1953 inclusive and that they may have 
been destroyed by a fire in the Palmetto 
Theatre on or about April 16, 1954 which 
destroyed many of his records. 


Counsel for the distributor defendants 
requested Mr. Greene to authorize him to 
secure copies of income tax returns for the 
years prior to 1954 from the Federal and 
State of Georgia Income Tax authorities. 
This request was refused by counsel for 
plaintiff on the ground that such income tax 
statements “are privileged and confidential.” 
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Counsel for the distributor defendants 
asked Mr. Greene if he would secure them 
himself upon tender of the expenses of 
securing them and then make them avail- 
able under the notice to produce and the 
subpoena duces tecum. Mr. Greene, through 
his counsel, refused. 


Item 4 of said subpoena duces tecum called 
for the production of the following: 


“4. All books or other records kept by 
the plaintiff showing details of motion 
picture films exhibited in the Palmetto 
Theatre in Palmetto, Georgia, from the 
opening of the said theatre (claimed in 
the complaint to be in January, 1948) to 
the date plaintiff ceased to operate said 
theatre (claimed in the complaint to be 
in April, 1954), including the names of 
the feature pictures shown, dates of ex- 
hibition, receipts from performances, the 
names of the distributors from which such 
motion pictures were licensed, the license 
fees paid for such motion pictures, changes 
in programs in said theatre, and receipts 
from refreshments sold in said theatre.” 


The records produced by Mr. Greene 
were incomplete and insufficient to furnish 
records of the complete period as to receipts 
from admissions in the operation of the 
theatre. Mr. Greene testified he had no 
other records and many were destroyed in 
the fire above-mentioned. The federal amuse- 
ment or admission tax returns, required to 
be made monthly, should contain informa- 
tion as to admissions. 


When counsel for these defendants asked 
for copies of the returns made by Mr. 
Greene for the federal amusement tax on 
admissions, Mr. Greene stated that he had 
no copies and Mr. Greene’s attorney stated 
that no authorization would be given to 
defendants to secure copies stating, 
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“We feel that anything relating to tax 
returns, whether income or amusement 
tax, is a confidential matter between the 
person making the return and the Com- 
missioner of Internal Revenue.” 


[Relevancy] 


Plaintiff, in the complaint, claims (see 
§ 26) that by reason of the claimed con- 
spiracy of the defendants he has been 
grievously injured and damaged in his busi- 
ness and property and: 


“Plaintiff has been compelled to pay 
excessive and unreasonable prices for 
films of the distributor defendants ex- 
hibited by him. He has lost the patron- 
age of the public to a considerable degree; 
he has suffered serious and permanent 
damage to the good-will of his business; 
and he has lost profits and sustained 
losses he would not have lost or sustained 
except for the aforesaid unlawful com- 
bination and conspiracy.” 


The income tax returns and the admission 
tax returns may be pertinent evidence on 


Cited 1956 Trade Cases 
Greene v. Atlanta Enterprises, Inc. 
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the question of the damages claimed to have 
been suffered by plaintiffs. 

Good cause has been shown. The plain- 
tiff having made his earnings an issue, can- 
not now contend that these records are 
confidential information in this case. 


[Returns Not Privileged] 


The available books and records kept by 
the plaintiff do not furnish sufficient infor- 
mation on the question at issue. None of 
the documents or tax returns listed in the 
motion is under the facts subject to any 
claim of privilege.’ 


[Order] 


The motion of the defendants to require 
the plaintiff to obtain and produce copies 
of the income tax and admission tax returns 
is granted and the plaintiff is directed to 
obtain and produce such copies without 
undue delay. 


[f 68,311] William Greene, Lavada Ann Greene v. Atlanta Enterprises, Inc., et al. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5307. Dated March 9, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Documents—Income Tax and Admission Tax Returns.—Plaintiffs were 
required to obtain for the defendants copies of their Federal and State of Georgia income 
tax returns and copies of their Federal admission tax returns for specified years on the 
authority of Greene v. Lam Amusement Co., et al., (DC Ga. 1956), 1956 TRADE Cases { 68,310. 


See Private Enforcement and Procedure, Vol. 2, § 9013.975. 


For the plaintiffs: Ryan & Ryan, Boston, Mass., and Tyler & Tyler, Associate Counsel, 
Atlanta, Ga. 

For the defendants: Frank A. Holden & Hugh G. Head, Jr.; Calhoun & Calhoun; 
Moise, Post & Gardner; Troutman, Sams, Schroder & Lockerman; and Bird & Howell, 
all of Atlanta, Ga. 

For a prior opinion of the U. S. District Court, Northern District of Georgia, Atlanta 
Division, see 1956 Trade Cases {] 68,309. 


[Income and Admission Tax Returns Sought] 

Boyp Stoan, District Judge [Jn full text]: 
The defendants file a motion to require the 
plaintiffs to procure copies of their Federal 
and State of Georgia Income Tax Returns 
for the years 1950, 1951, 1952 and 1953 and 


1 Paramount Film Distributing Corp. v. kam, 
91 F. Supp. 778. Tollefsen v. Phillips, 16 F. 
R. D. 348. 


copies of their Federal Admissions Tax Re- 
turns made during the years 1950 to 1954 
inclusive. 

The motion filed in this case involves the 
same question as a similar motion filed on 
behalf of the distributor defendants in Civil 
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Action No. 5287 and the ruling there made is 
controlling here [1956 Trapve Cases {[ 68,310]. 
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obtain and produce the copies of the income 
tax returns and admission tax returns as 


The motion on behalf of the distributor prayed without undue delay. 


defendants is granted. Let the plaintiffs 


[68,312] John H. Carter, et ux. v. Atlanta Enterprises, Inc., et al. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5475. Filed March 24, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories Concerning Complaint as Burdensome.—Plaintiffs’ objections to inter- 
rogatories on the ground that they are burdensome and oppressive were overruled where 
such interrogatories sought particulars of matters alleged generally in the plaintiffs’ 
complaint. When interrogatories seek particulars of matters alleged generally in the 
interrogated party’s pleading, objections based on hardship or burden are usually over- 
ruled because the interrogated party would, in any event, be obliged to make the in- 
vestigation into such matters before trial. Information sought in pretrial interrogatories 
need not be admissible as testimony at the trial. It is only necessary that the interroga- 
tories reasonably lead to the discovery of admissible evidence. The court further ruled 
that certain interrogatories should be limited to the period prescribed by the applicable 
statute of limitations, and that objections to interrogatories concerning Federal income 
taxes and amusement tax returns on the ground that such returns are privileged were 


without merit. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiffs: Ryan & Ryan, Boston, Mass., and Tyler & Tyler, Associate Counsel, 


Atlanta, Ga. 


For the defendants: Moise, Post & Gardner; Sutherland, Asbill & Brennan; Bird & 
Howell; Troutman, Sams, Schroder & Lockerman; and Bryan, Carter, Ansley & Smith, 


all of Atlanta, Ga. 


[Interrogatories] 


Boyp Stoan, District Judge [In full text]: 
The defendant has propounded some forty 
interrogatories with many subdivisions to 
the plaintiff. These interrogatories relate 
generally to the business of the plaintiff. 
They seek to elicit the time and manner in 
which the company was organized, the size 
and nature of its business and ask for the 
details of its operation over a period of 
years. The plaintiffs have filed general ob- 
jections to all of the interrogatories and 
specific objections to many of them. 


[General Principles] 


The complaint in this case generally 
contends that the defendants, by described 
violations of the Anti-Trust laws, have in- 
jured and damaged the plaintiffs in the sum 
of many thousands of dollars which dam- 
ages the plaintiffs contend resulted from 
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injuries received in the operation of their 
business. This loss is predicated upon the 
alleged loss of income and therefore must 
necessarily, in part, be computed on the 
basis of receipts and disbursements and it 
is to the details of these matters that the 
interrogatories are directed. Generally where 
a plaintiff has made allegations in the com- 
plaint of losses in income of its business 
because of the wrongful conduct of the 
defendant, the plaintiff presumably is in 
position to furnish the details on which he 
bases his allegations. See RCA Mfg. Co. v. 
Decca Records «(S. Dy NW Yx2o1940)") 1 
F. R. D. 433; Adelman v. Nordberg Mfg. Co. 
(FE. Di -Wis: 1947): 6. Be Ra cDys383iacin 
making the following rulings upon the 
objections to the interrogatories the Court 
has in mind that to object to interroga- 
tories propounded as burdensome and op- 
pressive as requiring an investigation of 
past history and the examination of large 
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numbers of documents is not well taken 
when these interrogatories seek particulars 
of matters alleged generally in the plead- 
ings of the interrogated party. See Vol. 4 
Moore’s Federal Practice, page 2316. 


Rule 26(b) Federal Rules of Civil Pro- 
cedure does not require that the informa- 
tion sought in pretrial interrogatories be 
admissible as testimony at the trial. It-is 
only necessary that they may reasonably 
lead to the discovery of admissible evidence. 
In the case of Kainz v. Anheuser-Busch, Inc. 
[1954 TrapE Cases { 67,708], 15 -F. R. D. 
242, Judge Hoffman dealt with interroga- 
tories similar in character to those in the 
instant case. In division [22] of that 
opinion at page 252, Judge Hoffman says: 


“On the other hand, when the inter- 
rogatories seek particulars of matters al- 
leged generally in the interrogated party’s 
pleading, or otherwise deal with matters 
pertaining primarily to the interrogated 
party’s case, objections based on the 
hardship, burden, or expense of the com- 
pilation of answers from the interrogated 
party’s records have usually been over- 
ruled upon the ground that the interro- 
gated party would be obliged to make 
the investigation before trial in any event, 
and the only burden imposed by the 
interrogatories is to advance the compila- 
tion to an earlier state of the proceed- 
ings. See Bowles v. McMinnville Mfg. 
Co,-D, CoB. Dy Tenn, 1946>77E. R= D:? 
64; RCA Mfg. Co. v. Decca Records, Inc., 
DeGa SDN Ver LO40 cel eet Da 4330. 


It is with these principles in mind that 
the rulings upon the objections to the in- 
terrogatories are hereafter made. 


[Statute of Limitations] 


This Court having held on March 5, 
1956 in Greene v. Lam Amusement Company, 
et al., Civil Action No. 5287; B. & B. 
Theatres Corporation v. Atlanta Enterprises, 
Inc. et al., Civil Action No. 5300 and Greene 
v, Atlanta Enterprises, Inc., et al., Civil Ac- 
tion No. 5307 [1956 Trape Cases {] 68,309] 
that the statute of limitations applicable to 
civil suits under the Anti-Trust law is four 
years. The rulings here made, requiring 
the plaintiffs to answer interrogatories Nos. 
10; 11, 12,19, 20, 21,22, 26, 27, 28, 29,:30, 
31, 34, 35 and 36, are limited to the ap- 
plicable four year period that will be in- 
volved. Wherever in these interrogatories 
the defendants demand that the informa- 
tion requested be listed in chronological or 
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other precise order, it will suffice if plain- 
tiffs furnish the information to the defend- 
ants in the same manner and form that it 
was entered upon plaintiffs’ books or kept 
by plaintiffs. 


[Rulings on Objections] 
The plaintiffs object generally to all of 


_the interrogatories upon the ground that 


they are unduly oppressive and burden- 
some and would require plaintiffs to ex- 
amine and make summaries or compilations 
from practically all of their records. 


Under the circumstances here, these ob- 
jections are without substantial merit and 
are overruled and denied. 

The objection to interrogatory No. 5 is 
overruled. 


The objections to interrogatories Nos. 6 
and 7 are based upon the contention that 
the plaintiffs are not shown to be in posi- 
tion to answer and are not shown to have 
knowledge of the facts sought by these 
interrogatories. If plaintiffs have no knowl- 
edge of the facts sought, all that is required 
is that they so state. The objections are 
overruled. 


The objection to interrogatory No. 10 is 
that it requires plaintiffs to make a tabula- 
tion of the motion pictures exhibited and 
to show the gross receipts and film rentals. 
Conceding that this is burdensome, it is 
not unduly so since it is material to the 
plaintiffs’ claim of injury. The objection 
thereto is overruled. 

The objection to interrogatory No. 14 
apparently is predicated on the lack of 
knowledge of the plaintiffs to the answer 
to the interrogatory. If so, all that is re- 
quired is that plaintiffs so state. The ob- 
jection is overruled. 


The objection to interrogatory No. 15 is 
without merit and is overruled. 


The objections to interrogatories Nos. 16, 
17 and 18 are sustained. 


Interrogatories Nos. 19, 20 and 21 are 
objected to as unduly burdensome in call- 
ing for the detail of the receipts of the 
plaintiffs theatre. The objections are not 
well-founded and are overruled. 


Interrogatory No. 22 calls for a tabula- 
tion of the expenses of the theatre. Sub- 
paragraph (b) relates to fixed charges and 
is objected to as unintelligible, and sub- 
paragraph (g) relating to federal income 
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The objection to interrogatory No. 31 is 
overruled and denied. 

The objections to interrogatories Nos. 32 
and 33 are sustained. 

Interrogatories Nos. 34 to 37 are ob- 
jected to as immaterial. These objections 
are overruled. 


taxes and amusement tax returns is ob- 
jected to as privileged. The objections to 
these interrogatories and each subdivision 
thereof are without merit and are overruled 
and denied. 


The objections to interrogatories Nos. 23, 
24, 25 and 27 are overruled and denied. 


[1 68,313] Garden Hills Theatre Company v. Atlanta Enterprises, Inc., et al. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5479. Filed March 24, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories Concerning Complaint as Burdensome.—A plaintiff’s objection to inter- 
rogatories on the ground that they are burdensome and oppressive was overruled where 
such interrogatories sought particulars of matters alleged generally in the planitiff’s 
complaint. When interrogatories seek particulars of matters alleged generally in the 
interrogated party’s pleading, objections based on hardship or burden are usually over- 
ruled because the interrogated party would, in any event, be obliged to make the 
investigation into such matters before trial. Information sought in pretrial interrogatories 
need not be admissible as testimony at the trial. It is only necessary that the inter- 
rogatories reasonably lead to the discovery of admissible evidence. The court further 
ruled that certain interrogatories should be limited to the period prescribed by the 
applicable statute of limitations, and that objections to interrogatories relating to federal 
income taxes and amusement tax returns on the ground that such returns are privileged 


were without merit. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


For the plaintiff: Ryan & Ryan, Boston, Mass., and Tyler & Tyler, Associate Counsel, 


Atlanta, Ga. 


For the defendants: Moise, Post & Gardner; Sutherland, Asbill & Brennan; Bird & 
Howell; Troutman, Sams, Schroder & Lockerman; and Bryan, Carter, Ansley & Smith, 


all of Atlanta, Ga. 


[Interrogatories| 


Boyp Sioan, District Judge [In full text]: 
The defendant has propounded some forty 
interrogatories with many subdivisions to 
the plaintiff. These interrogatories relate 
generally to the business of the plaintiff. 
They seek to elicit the time and manner in 
which the company was organized, the size 
and nature of its business and ask for the 
details of its operation over a period of 
years. The plaintiff has filed general ob- 
jections to all of the interrogatories and 
specific objections to many of them. 


[General Rules] 


The complaint in this case generally 
contends that the defendants, by described 
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violations of the Anti-Trust laws, have in- 
jured and damaged the plaintiff in the sum 
of many thousands of dollars which damages 
the plaintiff contends resulted from injuries re- 
ceived in the operation of its business. This 
loss is predicated upon the alleged loss of in- 
come and therefore must necessarily, in part, 
be computed on the basis of receipts and dis- 
bursements and it is to the details of these 
matters that the interrogatories are directed. 
Generally where a plaintiff has made al- 
legations in the complaint of losses in in- 
come of its business because of the wrongful 
conduct of the defendant, the plaintiff pre- 
sumably is in position to furnish the details 
on which he bases his allegations. See 
RCA Mfg. Co. v. Decca Records (S. D. 
N. Y. 1940), 1 F. R. D., 433; Adelman 
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v. Nordberg Mfg. Co. (E. D. Wis. 1947), 
6 F. R. D. 383. In making the following 
rulings upon the objections to the inter- 
rogatories the Court has in mind that to 
object to interrogatories propounded as 
burdensome and oppressive as requiring an 
investigation of past history and the ex- 
amination of large numbers of documents 
is not well taken when these interrogatories 
seek particulars of matters alleged gen- 
erally in the pleadings of the interrogated 
party. See Vol. 4. Moore’s Federal Practice, 
page 2316. 


Rule 26(b) Federal Rules of Civil Pro- 
cedure does not require that the informa- 
tion sought in pretrial interrogatories be 
admissible as testimony at the trial. It is 
only necessary that they may reasonably 
lead to the discovery of admissible evidence. 
In the case of Kainz v. Anheuser-Busch, Inc. 
[1954 TrapE Cases J 67,708], 15 F. R. D. 242, 
Judge Hoffman dealt with interrogatories 
similar in character to those in the instant 
case. In division [22] of that opinion at 
page 252, Judge Hoffman says: 


“On the other hand, when the inter- 
rogatories seek particulars of matters 
alleged generally in the interrogated party’s 
pleadings, or otherwise deal with matters 
pertaining primarily to the interrogated 
party’s case, objections based on the hard- 
ship, burden, or expense of the compila- 
tion of answers from the interrogated 
party’s records have usually been over- 
ruled upon the ground that the interro- 
gated party would be obliged to make the 
investigation before trial in any event, 
and the only burden imposed by the in- 
terrogatories is to advance the compila- 
tion to an earlier state of the proceedings. 
See Bowles v. McMinnville Mfg. Co., 
DG ESD, Tenn 1946; 7 Eo Re D=64; 
RCA Mfg. Co. v. Decca Records, Inc., D. C. 
SD eNP 1 940ie Be RE Dr4337 


It is with these principles in mind that 
the rulings upon the objections to the inter- 
rogatories are hereafter made. 


[Statute of Limitations] 


This Court having held on March 5, 1956 
in Greene v. Lam Amusement Company, et al. 
Civil Action No. 5287; B. & B. Theatres 
Corporation v. Atlanta Enterprises, Inc., et al., 
Civil Action No. 5300 and Greene v. Atlanta 
Enterprises, Inc., et al. Civil Action No. 5307 
[1956 Trape Cases { 68,309] that the statute 
of limitations applicable to civil suits under 
the Anti-Trust law is four years. The rul- 
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ings here made, requiring the plaintiff to 
answer interrogatories Nos. 10, 11, 12, 19, 
205 Zlha22, 20% 27, 128,029530, ol, 642 35eand 
36, are limited to the applicable four year 
period that will be involved. Wherever in 
these interrogatories the defendants de- 
mand that the information requested be 
listed in chronological or other precise or- 
der it will suffice if plaintiff furnishes the 
information to the defendants in the same 
manner and form that it was entered upon 
plaintiffs books or kept by plaintiff. 


[Rulings on Objections] 


The plaintiffs object generally to all of 
the interrogatories upon the ground that 
they are unduly oppressive and burdensome 
and would require plaintiff to examine and 
make summaries or compilations from prac- 
tically all of its records. 


Under the circumstances here, these ob- 
jections are without substantial merit and 
are overruled and denied. 


The objections to interrogatories Nos. 6 
and 7 are based upon the contention that 
the plaintiff is not shown to be in position 
to answer and is not shown to have knowl- 
edge of the facts sought by these interroga- 
tories. If plaintiff has no knowledge of the 
facts sought, all that is required is that it 
so state. The objections are overruled. 


The objection to interrogatory No. 10 is 
that it requires plaintiff to make a tabula- 
tion of the motion pictures exhibited and to 
show the gross receipts and film rentals. 
Conceding that this is burdensome, it is 
not unduly so since it is material to the 
plaintiffs claim of injury. The objection 
thereto is overruled. 


The objection to interrogatory No. 14 ap- 
parently is predicated on the lack of knowl- 
edge of the plaintiff to the answer to the 
interrogatory. If so, all that is required is 
that plaintiff so state. The objection is 
overruled. 

The objection to interrogatory No. 15 is 
without merit and is overruled. 

The objections to interrogatories Nos. 16, 
17 and 18 are sustained. 

Interrogatories Nos. 19, 20 and 21 are 
objected to as unduly burdensome in calling 
for the detail of the receipts of the plaintiff 
theatre. The objections are not well-founded 
and are overruled. 
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Interrogatory No. 22 calls for a tabula- 
tion of the expenses of the theatre. Sub- 
paragraph (b) relates to fixed charges and 
is objected to as unintelligible, and sub- 
paragraph (g) relating to federal income 
taxes and amusement tax returns is objected 
to as privileged. The objections to these 
interrogatories and each subdivision there- 
of are without merit and are overruled and 
denied. 
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The objections to interrogatories Nos. 23, 
24, 25 and 27 are overruled and denied. 


The objection to interrogatory No. 31 is 
overruled and denied. 

The objections to interrogatories Nos. 32 
and 33 are sustained. 


Interrogatories Nos. 34 to 37 are objected 
to as immaterial. These objections are over- 
ruled. 


[] 68,314] Sydney Brenner v. The Texas Company, Standard Oil Company of Cali- 
fornia, Shell Oil Company, Incorporated, Richfield Oil Corporation, General Petroleum 
Corporation, Tide Water Associated Oil Company, and Union Oil Company of California. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 34915. Filed April 3, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Restraint on Inter- 
state Commerce—Sufficiency of Proof.—A California service station operator, charging that he 
was forced out of business by a conspiracy among oil companies to refuse to sell gasoline 
to him because he did not adhere to an alleged price maintenance program adopted by 
the companies, failed to show as a matter of law that the alleged conspiracy was reason- 
ably calculated to prejudice the public interest by unduly restricting the flow of interstate 
commerce. The Sherman Act extends to transactions in the stream of interstate com- 
merce and to intrastate transactions which substantially affect interstate commerce. Since 
the operator alleged that the gasoline he had sold was produced at refineries located 
principally in California, the action did not involve a restraint placed on products brought 
into California or on products which thereafter leave the state. The movement of gaso- 
line sold to the operator fell short of the continuousness necessary to keep the transaction 
in the flow of interstate commerce. Also, in view of the small amount of gasoline handled 
by the operator, it could not be said that the alleged conspiracy would have a substantial 
effect on interstate commerce. 


See Combinations and Conspiracies, Vol. 1, § 2035.213; Private Enforcement and 
Procedure, Vol. 2, { 9009.600. 


For the plaintiff: A. J. Zirpoli, San Francisco, Cal. 


For the defendants: James O. Sullivan, Los Angeles, Cal., for The Texas Co.; 
Francis R. Kirkham (Pillsbury, Madison & Sutro), San Francisco, Cal., for Standard Oil 
Co. of California; William J. DeMartini, Los Angeles, Cal., for Richfield Oil Corp.; Sims 
Hamilton, Los Angeles, Cal., for General Petroleum Corp.; Edmund D. Buckley, San 
Francisco, Cal., for Tide Water Associated Oil Co.; and Brobeck, Phleger and Harrison, 
San Francisco, Cal., for Union Oil Co. 


Memorandum Opinion 
[Complaint] 

Rocue, Chief Judge [In full text]: The 
complaint herein was filed on the 20th day 
of September, 1955. Plaintiff alleges that 
this court has jurisdiction of this action 
under the provisions of the anti-trust laws 
(15 U. S. C. §§15 and 26). Plaintiff also 
alleges that the “acts of the defendants .. . 
have constituted and do constitute an un- 
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lawful combination in restraint of, and a 
monopoly of and attempt to monopolize 
interstate trade and commerce, in violation 
of the Sherman Act (15 U. S. C. A. §§1 
and 2) and the Clayton Act (15 U. S.C. A. 
§§ 14 and 18).” 


[Summary Judgment Motion] 


Plaintiff, a service station operator who 
once operated a station in Emeryville, Cali- 
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fornia, seeks treble damages against de- 
fendants. After commencement of this 
action, the deposition of plaintiff was taken 
by defendant, The Texas Company, pursu- 
ant to Rule 26 of the Federal Rules of Civil 
Procedure. On the basis of this deposition 
and the pleadings herein, defendants have 
moved for summary judgment. 


[Alleged Antitrust Violations] 


No attempt will be made in this opinion 
to summarize in full the complaint, but 
sufficient reference will be made to the 
pertinent allegations thereof to indicate the 
basis for the court’s ruling. Plaintiff alleges 
that he operated a service station selling 
approximately twenty thousand gallons of 
gasoline, which he later increased to thirty- 
two thousand; that defendants have acted 
concertedly together through agreement and 
understanding, and pursuant thereto have 
mutually and jointly adopted and conducted 
their businesses in accordance with com- 
mon plans and programs, which each de- 
fendant company has adopted with the 
understanding and knowledge that all of 
the other companies will do so, in order to 
accomplish the following: (a) control and 
regulate prices, (2) restrict, limit and con- 
trol the type and amount of business en- 
gaged in by independent wholesale and 
retail distributors, and to eliminate and 
control competitors, including the plaintiff 
herein; that defendants produce approxi- 
mately ninety (90%) percent of all gasoline 
sold and distributed to the consumers in 
the Pacific Coast area; that defendants are 
doing business in this judicial district; that 
interstate commerce is involved because 
gasoline which is produced by defendants 
at refineries located principally in the State 
of California is transported throughout the 
Pacific Coast area, and purchases and de- 
liveries made to plaintiff affects the total 
volume of gasoline shipped throughout the 
Pacific Coast area. 

The complaint alleges as specific injury 
to plaintiff, that pursuant to the aforesaid 
plans and programs, since September 21 
1952, defendants have refused and continue 
to refuse to sell and make available for sale 
gasoline and other refined petroleum prod- 
ucts to plaintiff, although plaintiff has offered 
to purchase gasoline from each and every 
one of the defendants; that said refusal to 
sell plaintiff results from the fact that plain- 
tiff has refused to adhere to the artificial 
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price fixing and price maintenance pro- 
grams instigated and adopted by defendant 
companies; that but for the concerted re- 
fusal of the defendants to sell gasoline to 
plaintiff, plaintiff would and could continue 
to operate his service station and that by 
reason of the joint refusal to supply gaso- 
line, and the monopoly of supply enjoyed 
by defendants, plaintiff was caused to dis- 
continue and cease operating his business. 


There are also general allegations that as 
a result of the destruction and cessation of 
plaintiff’s business the interstate shipment 
of gasoline and petroleum products to more 
than 25,000 service stations throughout the 
Pacific Coast area have been directly af- 
fected; that defendants’ ownership and con- 
trol of an increased number of retail service 
stations has caused elimination of competi- 
tion of independent wholesale and retail 
distributors, and the policy of favoring, pre- 
ferring and subsidizing retail service stations 
which they own has had a serious effect 
upon wholesale and retail distributors and 
upon consumers in the states comprising 
the Pacific Coast area. 


[Purpose of Laws] 


The primary purpose of the Anti-Trust 
Act is to prevent undue restraints of inter- 
state commerce in the public interest, and 
to afford protection of the public from sub- 
versive or coercive influences of monopolis- 
tic efforts. Appalachian Coals, Inc. v. United 
SALeSpel oom Seao44 Oo Eom Ctka/ lease 
Ed. 825. The right granted to individual 
suitors to seek reparation is secondary and 
subordinate in purpose. Glenn Coal Co. v. 
Dickinson Fuel Co., 4 Cir., 72 F. 2d 885. 


[Interstate Commerce] 


In a case of this kind brought by an 
individual suitor it is essential that the 
complaint allege a violation of the Act in 
the form of an undue restriction or obstruc- 
tion of interstate commerce and damages 
to plaintiff proximately resulting from the 
acts and conduct constituting the violation. 
As Congress exercised its full power over 
interstate commerce in the enactment of 
the Sherman Act, it extends not only to 
transactions in the stream of interstate com- 
merce, but also to intrastate transactions 
which substantially affect interstate commerce. 
Las Vegas Plumbers Association v. United 
States [1954 Trape Cases { 67,673], 210 F. 
2d 732. 
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The complaint in this case alleges that 
“gasoline marketed in the Northern District 
of California is produced at refineries lo- 
cated principally in the State of California.” 
Therefore, this is not a case of restraints 
placed on products brought into this state 
for sale or use as in the case of Las Vegas 
Plumbers Assn v. United States, supra, or 
on a product which thereafter leaves the 
state. Rather as in the case of Myers v. 
Shell Oil Co., [1950-1951 TrRApE CASES 
{ 62,816], 96 F. Supp. 670, wherein sum- 
mary judgment was granted, the purchase 
and sale of petroleum products by plaintiff 
was entirely an intrastate transaction. The 
movement of gasoline sold to plaintiff falls 
short of the continuousness necessary to 
keep the transaction in the flow of inter- 
state commerce. United States v. Chrysler 
Corporation [1950-1951 Trapr Cases { 62,576], 
180 F. 2d 557. 

As stated above, the Sherman Act also 
applies to intrastate transactions which af- 
fect interstate commerce, but the effect 
must be substantial. The theory of the 
plaintiff’s complaint on this point is that 
the “cessation” of delivery of gasoline to 
plaintiff “affected” the shipment of gasoline 
out of California. However, the complaint 
also alleges that “Plaintiff is one of thous- 
ands of service stations’ and “there are 
more than 25,000 service stations through- 
out the Pacific Coast area.” Following this 
line of reason to its logical conclusion, the 
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affect that defendants’ alleged conspiracy 
would have on interstate commerce is that 
more gasoline would be available for ship- 
ment out of California. In view of the small 
amount of gasoline handled by plaintiff it 
could not be said that this would have a 
substantial effect on interstate commerce. 
However, reason tells us that even if the 
defendant companies did conspire to stop 
selling gasoline to plaintiff, nevertheless the 
motorists of California and Alameda County 
would continue to purchase the same amount 
of gasoline as they had prior to the closing 
of plaintiff’s station. In which case neither 
more or less gasoline would be available 
for export from California, thereby not af- 
fecting interstate commerce at all. 


[Summary Judgment Granted] 


The court concludes that the complaint, 
when read in conjunction with the facts 
developed in plaintiff's deposition, does not 
show as a matter of law that the alleged 
conspiracy was reasonably calculated to preju- 
dice the public interest by unduly restrict- 
ing the flow of interstate commerce. Feddersen 
Motors v. Ward, 10th Cir. [1950-1951 TrapE 
Cases § 62,579], 180 F. 2d 519, 522. 

In accord with the foregoing 

It is Ordered that defendants motions 
for summary judgment herein are granted. 
The respective parties to pay their own 
costs. 


[] 68,315] Sunbeam Corporation v. Burt J. Quint, d/b/a/ Burt’s Sales. 


In the United States District Court for the District of Massachusetts. 


No. 55-652-A. Dated April 3, 1956. 


Civil Action 


Massachusetts Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Contempt. 
—Where a defendant was found to have violated an injunction entered in a fair trade 
enforcement action, he was adjudged in contempt and ordered to pay to the clerk of the 
court the sum of $500 for the use and benefit of the fair trader, which had requested that 
the defendant be ordered to pay its expenses in connection with the violations, including 
attorney’s fees in the contempt action. The counsel for the fair trader indicated that the 
contempt proceeding would actually cost the fair trader a total of $750 for legal services 
and other expenses. Although a court cannot assess less than what is needed to make 
the fair trader whole, it is not obligated to award actually incurred expenses, but only what, 
on the record, would appear somewhat conservatively reasonable. 


See Fair Trade, Vol. 1, 3380. 


For the plaintiff: H. L. Kirkpatrick and Martin Kirkpatrick (Fish, Richardson & 
Neave, of counsel), Boston, Mass. 


For the defendant: Gordon, Bulkley, Godfrey & Burbank, and William A. Godfrey, 
Springfield, Mass. : 
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Opinion 
[Violation of Fair Trade Decree] 

AvpricH, District Judge [In full text]: 
Following an injunction in an action under 
the Massachusetts Fair Trade Act, so-called; 
entered in this court September 1, 1955, the 
plaintiff, in January, 1956, investigated to 
find if defendant was complying with the 
decree. It uncovered forthwith a number 
of sales on divers days in open violation. 
The defendant does not dispute their oc- 
currence. Nor does he question the court’s 
power to impose pecuniary consequences. 


Plaintiff's motion states that it “moves 
for an order punishing the Defendant... 
Pursuant to Title 18 U. S. C. 401 and the 
prevailing usages of law, for contempt.” It 
asks that the court order, among other 
things, that the defendant pay its ex- 
penses in connection with the violations, in- 
cluding attorney’s fees in this proceeding. 
In a civil contempt matter, which this is, in 
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spite of the perhaps inappropriate use of the 
word “punish” in the motion, this is proper 
practice. Raymor Ballroom Co. v. Buck, 1 
Cir., 110 F. 2d 207; McComb v. Norris, 4 Cir., 
177 F. 2d 357. Statements of counsel were 
received indicating that the investigation, 
and preparing and conducting this proceed- 
ing will actually cost the plaintiff a total of 
$750 for legal services and other expenses. 
It has been said that the court cannot as- 
sess less than what is needed to make the 
plaintiff whole. See Parker v. United States, 
1 Cir., 153 F. 2d 66, 70. However, I do not 
believe that this obligates me to award 
plaintiff's actually incurred expenses, but 
only what, on the record, would appear some- 
what conservatively reasonable. Cf. Hayden 
v. Hayden, 326 Mass. 587. 


The defendant is adjudged in contempt, 
and will be ordered to pay to the Clerk of 
this Court the sum of $500 for the use and 
benefit of the plaintiff. 


[7 68,316] Home Utilities Company, Incorporated v. Revere Copper and Brass, 


Inc., et al. 


In the Court of Appeals of Maryland. October Term, 1955, No. 147. Filed April 


11, 1956. 


Appeal from the Circuit Court No. 2 of Baltimore City. James K. CuLien, Judge. 


Maryland Fair Trade Act 


Fair Trade—Constitutionality of Maryland Fair Trade Act—Nonsigner Provision— 
Maryland Constitution—Necessity of Re-enactment After Passage of McGuire Act.— 
The constitutionality of the nonsigner provision of the Maryland Fair Trade Act was 
upheld against the contentions (1) that the provision deprives the nonsigner of its prop- 
erty in violation of Article 23 of the Maryland Declaration of Rights, (2) that it con- 
stitutes an unlawful delegation, to private individuals, of the legislative power to fix 
prices, and (3) that it violates the supremacy clause of the Maryland Constitution, 
Article 2, Declaration of Rights. The nonsigner’s contention that a prior Maryland 
decision, holding that the Act does not violate due process, should be re-examined was 
rejected on the ground that the arguments for re-examination dealt with the wisdom of 
the Act. As to the second contention, the court held that the Act does not constitute a 
delegation of power to private individuals because the restrictions already imposed with 
the knowledge of the prospective reseller run with the acquisition of the purchased 
property. As to the last contention, the court held that the supremacy clause does not 
require the re-enactment of the Maryland Fair Trade Act after the passage of the 
McGuire Act in order to make the Maryland Act enforceable against nonsigners. 


See Fair Trade, Vol. 1, {| 3085.22, 3258.22. 
For the appellant: Paul F. Due (Harry Silbert and Melvin J. Sykes, on the brief); 
all of Baltimore, Md. 


Jewelers, Inc. [1956 TRADE CASES f 68,291], 


1956 Mass. A. S. 305. 
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3 
1Mass. Gen. Laws (Ter. Ed.) Ch. 93, 
§§ 14A-14D; General Electric Co. v. Kimball 
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71,402 


For the appellees: William L. Marbury 
on the brief); all of Baltimore, Md. 


Before Brune, Chief Judge, DELAPLAINE, 


[Nonsigner Provision Attacked] 


Henperson, Justice [In full text]: By bill 
for declaratory judgment, the appellant 
launched another attack upon the “Fair 
Trade” Act, Code (1951), Art. 83, secs. 
102-110, and particularly upon the so-called 
“non-signer” provisions. The undisputed 
facts show that the appellant wilfully and 
knowingly advertised and offered for sale 
appellee’s trade marked products at less 
than the price stipulated in contracts en- 
tered into by the appellee with others. Sec. 
107 of the Article provides that under such 
circumstances the person so advertising, 
offering for sale or selling, whether or not 
a party to such a contract, is guilty of un- 
fair competition and is subject to an action 
at the suit of any person damaged thereby. 
After a hearing at which the facts were 
stipulated, the Chancellor dismissed the bill 
and granted the appellee’s counterclaim for 
an injunction. It seems unnecessary to 
state the facts in detail. It is sufficient to 
note that the complainant sells merchandise, 
including “Revere Ware,” both within and 
without the State, does not engage in sales 
below cost, but attempts to produce a gross 
profit of twenty per cent on all items sold. 
Although the complainant has not signed 
any Fair Trade contract in regard to “Revere 
Ware,” it has purchased it from distributors 
with knowledge of such agreements, and has 
sold these trade marked products at prices 
below those specified in the agreements, and 
has continued to do so after notice to desist. 


The appellant contends that the non- 
signer provision is invalid as applied to its 
business under present market conditions, 
on three grounds: (1) that it deprives the 
appellant of its property contrary to the 
law of the land in violation of Article 23 
of the Maryland Declaration of Rights, (2) 
that it constitutes an unlawful delegation 
to private individuals, without adequate 


standards, of the legislative power to fix 


prices, and (3) that it violates the supremacy 
clause of the Maryland Constitution, Article 
2, Declaration of Rights. 


[Due Process and Commerce Clauses] 


The appellant does not contend that the 
provision violates due process under the 
Fourteenth Amendment to the United States 
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(John W. Avirett, II, and Piper & Marbury, 


Cotirns, HENpERSoN, and HAMMonpD, Justices. 


Constitution, or the commerce clause. The 
due process question appears to have been 
definitely settled by the Supreme Court. 
See Old Dearborn Co. v. Seagram Corp., 299 
U. S. 183; Schwegmann Bros. Giant Super 
Mkts. v. Eli Lilly & Co. [1953 Trape Cases 
767,516], 205 F. 2d 788 (CC Sth), certiorari 
denied, 346 U. S. 856, 905; Lionel Corp. v. 
S. Klein [1954 TrapeE Cases { 67,776], 120 
N. E. 2d 802 (N. Y.), dismissed for want 
of a substantial Federal question [1954 
TRADE CASES { 67,878], 348 U. S. 860; Lionel 
Corp. v. Grayson-Robinson Stores [1954 TRADE 
CASES 67,717], 104 A. 2d 304 (N. J.), dis- 
missed for want of a substantial Federal 
question [1954 Trape Cases { 67,877], 348 
U. S. 859; General Electric Co. v. Masters, 
Inc. [1954 TrAvE CASES { 67,776], 120 N. E. 
2d 802 (N. Y.), dismissed for want of a 
substantial Federal question [1954 TRapr 
CAsEs { 67,907], 348 U. S. 892. These cases 
also dispose of any contention based on a 
claim of violation of the Federal Constitu- 
tion by interference with the power of 
Congress to legislate in matters of interstate 
commerce. 


[Prior Maryland Decisions | 


The first consideration of the Maryland 
Fair Trade Act by this Court was in Gold- 
smith v. Mead Johnson & Co., 176 Md. 682, 
686. It was there noted that “In construing 
this article [23] of the Declaration of Rights, 
the decisions of the Supreme Court on the 
Fourteenth Amendment are ‘practically di- 
rect authorities’.” Jt was held that the Act 
did not violate due process or the law of 
the land. The decision was followed- in 
Schill v. Remington Putnam Co. [1940-1943 
Trade Cases {[ 56,095, 56,117],.449 Md. 83. 
As noted in the Goldsmith case, the Mary- 
land statute is substantially identical with 
the statutes enacted in forty-four other. 
states. Prior to 1951, the validity. of these 
statutes had been upheld by. courts. of Jast 
resort in sixteen states. The only dissenting 
“voice was raised in Liquor Stare w Continental 
Distilling . Corp. [1948-1949 Trape Cases 
1 62,396], 40 So. 2d 371 (Fla.). Encouraged 
by certain language in’ ‘the majority opinion 
in Schwegmann Bros. v. >Calvert Corp. 
[1950-1951 Trane Cases 162,823], 341._U. S: 
384, which did not deal with a Constitutional 
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question, but held that the Sherman Act 
was not modified by the Miller-Tydings 
Act so far as non-signers are concerned, at- 
tempts were made to induce courts to re- 
examine their prior decisions upholding the 
validity of the non-signer provisions of the 
Fair Trade laws. In no case have these 
efforts been successful. See Scoville Mfg. 
Co. v. Skaggs Pay Less Drug Stores {1955 
TRADE CASES { 68,234], 291 P. 2d 936 (Cal.) ; 
General Electric Co. v. Klein [1954 TRApDE 
CASES { 67,774], 106 A. 2d 206 (Del.) ; Lionel 
Corp. v. Grayson-Robinson Stores, supra; Gen- 
eral Electric Co. v. Masters, Inc., supra; 
Burche Co. v. General Electric Company [1955 
TRADE Cases § 68,078], 115 A. 2d 361 (Pa.); 
Seagram Distillers Company wv. Corenswet 
[1955 Trape Cases { 68,108], 281 S. W. 2d 
657 (Tenn.); Bulova Watch Co. v. Anderson 
[1955 TrapE Cases { 68,036], 70 N. W. 2d 
243 (Wis.). See also Schwegmann Bros. 
Giant Super Mkts. v. Eli Lilly & Co., supra. 


The appellant contends that our holding 
in the Goldsmith case is not controlling be- 
cause conditions in the market are different 
today, and because the application of the 
statute to a method of doing business shown 
in detail in the stipulation of facts was not 
before this Court in the Goldsmith case. The 
argument is that although the necessity for 
resale price maintenance to protect manu- 
facturer good will may have been fairly de- 
batable at the time of the Old Dearborn 
decision, and hence within the police power 
of the state, experience has demonstrated 
that the statutes are now accomplishing a 
result at variance with their original pur- 
pose. It is said that the provision tends to 
establish uniform prices for all types of out- 
lets, regardless of costs, efficiency and service, 
impedes innovation, forces a merchan- 
dising stress upon service, preserves high 
costs of distribution, and removes incentives 
to efficiency produced by competition in the 
retail market—all at a time when loss leader 
problems are relatively insubstantial and 
can be met by the less generalized legisla- 
tion against sales below cost. It is argued 
that the fair trade legislation gives the 
brand owner protection that he does not 
need, at the expense of the consumer and 
the general public. “In short, while the 
good will of a manufacturer is entitled to 
reasonable protection, the legislature cannot 
protect the manufacturer’s prices from legiti- 
mate price competition.” 
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We find no merit in the contention. If 
we were disposed to re-examine the deci- 
sion in the Goldsmith case, we think it is 
clear that the arguments advanced by the 
appellant go primarily to the wisdom of 
the statute. In General Electric Co. v. Klein, 
supra (p. 210), the court said: 


‘k * * these objections must depend for 
their validity upon the tacit assumption 
that resale price maintenance is so clearly 
unsound economically that a court can 
say without hesitation that the legislative 
findings to the contrary have no reason- 
able basis to support them. * * * The 
economic soundness of retail price main- 
tenance is not an open-and-shut question. 
It has been a subject of keen controversy 
for many years, and there are two schools 
of thought upon the matter. Before the 
passage of the McGuire Act—to go back 
no further than 1951—the House Com- 
mittee on Interstate and Foreign Commerce 
held extensive hearings upon the sub- 
ject. A sharp cleavage of views developed. 
For example, the Federal Trade Commis- 
sion opposed resale price maintenance; the 
Department of Commerce favored it, con- 
cluding that ‘the case against fair trade 
is more theoretical than real’. Again, the 
various aspects of the subject are reviewed 
in the majority and minority reports of 
the House Committee on the Judiciary on 
a bill to amend the Sherman Act, in 
which the divergent views of the two 
schools of thought are set forth. One 
insists that resale price maintenance is 
bad for all—manufacturer, retailer and 
consumer; the other asserts that it is 
good for all. 


“It would serve no purpose to marshal 
the arguments pro and con. That is not 
our function. In these circumstances the 
duty of the Court is plain. The question 
before us is not the wisdom of this legis- 
lation; it is whether the situation presents 
a reasonable necessity for the protection 
of the public welfare, and whether the 
means bear a reasonable relation to the 
end sought. * * * And if these questions 
are fairly debatable, the legislative judg- 
ment must control. 

“Not only are these questions ‘fairly 
debatable’; they have been warmly de- 
bated for years, and the debate, we gather, 
is still going on. The legislative judg- 
ment must therefore prevail.” 

The case of Cohen v. Frey & Son, Ine. 
[1950-1951 Trape Cases { 62,825], 197 Md. 
586, is clearly distinguishable. That case 
dealt with the Unfair Sales Act of 1941 
(Code (1951), Art. 83, secs. 111-115). Cf. 
Blum v. Engelman [1948-1949 Trape CASES 
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{ 62,232], 190 Md. 109. In Dundalk Liquor 
Co. v. Tawes, 201 Md. 58, 63, Judge Markell 
for the Court pointed out that 


“We have ruled upon the validity of 
these various statutes with varying re- 
sults according to the facts of each case 
and the provisions of each statute, but 
never by overruling the legislative judgment 
on so debatable a question as the rela- 
tive economic and political merits and 
demerits of unrestricted competition, when 
the subject matter has been within legis- 
lative power.” 


The courts of last resort that have rejected 
fair trade acts on Constitutional grounds 
seem to have usually done so because of an 
unwillingness to accept the legislative judg- 
ment as to the economic facts. Miles Labora- 
tories v. Eckerd [1954 Trapve Cases § 67,700], 
73 So. 2d 680 (Fla.); Shakespeare Co. v. 
Lippman’s Tool Shop Sporting G. Co. [1952 
Trave Cases § 67,303], 54 N. W. 2d 268 
(Mich.); Cox v. General Electric Company 
[1955 Trape Cases § 67,934], 85 S. E. 2d 514 
(Ga.); Union Carbide & Carbon Corp. wv. 
White River Distrib. [1955 Trane Cases 
TO/,950il, s2/oroe Nec 45 CArks) on We 
think the legislative findings are at least 
fairly debatable. 


[Delegation of Power] 


The contention as to improper delegation 
of power is likewise without merit. This 
argument was answered in the Goldsmith 
case. It has been repeatedly answered in 
the cases heretofore cited from other states. 
In Ely Lilly & Co. v. Saunders, 4 8S. E. 2d 
528, 537 .CN. C.), it was said: 


“*The statute is not a delegation of 
power to private persons to control the 
disposition of the property of others, be- 
cause the restrictions already imposed 
with the knowledge of the prospective re- 
seller runs with the acquisition of the pur- 
chased property and conditions it’.” 


[Supremacy Clause—Re-Enactment] 


The third contention of the appellant re- 
quires a somewhat fuller discussion. The 
non-signer provision of the Maryland Act 
was first enacted in 1935, and repealed and 
re-enacted by ch. 239, Acts of 1937. The 
Miller-Tydings Act, 15_U. S. C. A. sec. 1, 
was passed four months later. At the time 
of the last enactment of the Maryland 
statute it was in conflict with the Sherman 
Act as construed in Dr. Miles Medical Co. 
v. Park & Sons Co., 220 U. S. 373, and the 
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Federal Trade Commission Act as con- 
strued in Federal Trade Comm. v. Beech-Nut 
Gos; 257 Use S: 441. ~ Even jaiter ithe) enact- 
ment of the Miller-Tydings Act, the deci- 
sion in Schwegmann Bros. v. Calvert Corp. 
[1950-1951 Trane Cases § 62,823], 341 U. S. 
384, took the view that while the Miller- 
Tydings Act legalized a resale price main- 
tenance agreement, it was still a violation of 
the anti-trust laws to attempt enforcement 
against a non-signer. Only since the Mc- 
Guire Actin 1952,°15 UnS. (G@ Ave455 has 
Congress provided that the anti-trust laws 
do not reach the enforcement of resale price 
maintenance agreements against non-signers. 
There has been no re-enactment of the 
Maryland statute since that time. 


It is contended that the Maryland statute, 
in violation of the Sherman Act when 
passed, was not validated by the subsequent 
modifications of the Sherman Act, but was 
void ab initio under the supremacy clause 
of the Maryland Constitution. To have any 
effect whatever, it is argued, it would have 
to be re-enacted by the State legislature. 
Article 2 of the Declaration of Rights pro- 
vides that 


“The Constitution of the United States 
and the Laws made or which shall be 
made in pursuance thereof * * * are and 
shall be the Supreme Law of the State; 
and the Judges of this State, and all the 
People of this State, are, and shall be 
bound thereby, anything in the Constitu- 
tion or Law of this State to the contrary 
notwithstanding.” 


It is argued that the phrase “all the People 
of this State” necessarily includes the Legis- 
lature in the enactment of legislation. Nor 
could validating legislation by Congress 
have any effect, for the question here raised 
is exclusively one of state law. 


This view was adopted by the Georgia 
court in Grayson-Robinson Stores v. Oneida 
Limited [1953 Trape Cases 67,442], 75 
S. E. 2d 161 (Ga.). It has been rejected by 
the highest courts in New Jersey, New York 
and Pennsylvania and by the U. S. Court of 
Appeals for the 5th Circuit. General Electric 
Co. v. Packard Bamberger & Co. [1954 Trapr 
Cases { 67,643], 102 A. 2d 18 (N. J.) 3; Gen- 
eral Electric Co. v. Masters, Inc., supra; 
Burche Co. v. General Electric Company, 
supra; Schwegmann Bros. v. Eli Lilly & Co., 
supra. See also Note 19 A. L. R. 2d 1139. 
The better view seems to be that where a 
state statute is invalid because in conflict 
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with Federal legislation, the state statute 
is in effect merely unenforceable or sus- 
pended by the existence of the Federal 
legislation, and consequently the repeal of 
the Federal statute reinstates or revives the 
state law without an express re-enactment 
by the state legislature. Cf. Tua v. Carriere, 117 
U.S. 201; In re Rahrer, 140 U. S. 545; Cen- 
tral Pacific Railroad v. Nevada, 162 U. S. 512; 
1 Sutherland, Statutory Construction (3d ed.), 
sec. 2027. 


In Schill v. Remington Putnam Co., supra, 
we upheld the Maryland statute, although 
it had not been re-enacted subsequent to 
the passage of the Miller-Tydings Act. It 
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was the Sherman Act alone which, accord- 
ing to the first Schwegmann decision, pre- 
vented the application of the Maryland 
Fair Trade Act to interstate transactions. 
The Miller-Tydings and McGuire Acts in 
effect repealed this provision of the Sherman 
Act and no further obstacle therefore remains 
to the fullest application of the Mary- 
land statute. Cf. Sunbeam Corp. v. Mac- 
Millan [1953 Trape Cases § 67,451], 110 F. 
Supp. 836 (D. C. Md.). We think the 
supremacy clause does not require re-enact- 
ment of the Maryland statute in order to 
make it applicable in the instant case. 


Decree affirmed, with costs. 


[ff 68,317] U.S. Industries, Inc, v. Federal Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. 


April 3, 1956. 


No. 15538. Filed 


Petition to review order of Federal Trade Commission, sitting at Washington, D. C. 


Federal Trade Commission Act 


Unfair Practices—Disparagement of Competitors and Misrepresentation—Petition for 
Review of FTC Order.—A company’s petition to review a Federal Trade Commission 
order prohibiting it from falsely representing the health-giving properties of its stainless 
steel cooking utensils and from disparaging aluminum cooking utensils was withdrawn 
and the cause dismissed on the motion of the company to withdraw and dismiss its petition. 


See Unfair Practices, Vol. 2, J 5055.70, 5081.132. 

For the petitioner: Robert A. Ainsworth, Jr., New Orleans, La. 

For the respondent: Robert B. Dawkins, Assistant General Counsel, Federal Trade 
Commission, Washington, D. C. 

Withdrawing a petition for review in Federal Trade Commission Dkt. 6010. 

Before HurcHeson, Chief Judge, and TutrLe and CAMERon, Circuit Judges. 


It is ordered that leave is given to the 
Petitioner to withdraw its petition for re- 
view; and that this cause be, and it is hereby, 
dismissed. 


[Petition To Review FTC Order Withdrawn] 

By tHE Court [Jn full text]: Upon con- 
sideration of the motion of Petitioner to with- 
draw and dismiss its petition for review filed 
in the above entitled and numbered cause; 


[7 68,318] Sheldon M. Grengs v. Twentieth Century Fox Film Corporation, et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1955. 
January Session, 1956. Nos. 11548, 11609. Dated April 16, 1956. 
Appeal from the United States District Court for the Western District of Wisconsin. 
Stone, District Judge. ' 
Clayton Antitrust Act 
Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—A Wisconsin two-year statute of limitations for an 


action by a private party upon a statute penalty was held applicable to a former motion 
picture exhibitor’s treble damage action against motion picture distributors and exhibitors. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 
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Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Lirnitations—Tolling of Statute—Pendency of Government Action.—A Wisconsin two- 
year statute of limitations did not bar a former motion picture exhibitor’s treble damage 
action against motion picture distributors since the running of the statute of limitations 
was suspended by the pendency of a Government antitrust action against the distributors. 
The exhibitor’s complaint was based, in part, upon the same matters complained of by 
the Government in its action against the distributors. The principal issue was whether 
the former exhibitor commenced his action within two years after the termination of the 
pendency of the Government action. The court found, after a study of the Government 
action, that one of the matters complained of by the former exhibitor was not finally 
determined in the Government action at the same time other matters previously had 
been finally determined, and that the decrees entered on the matter which had not been 
finally determined became final within two years prior to the filing of the instant action. 
However, the action was held to be barred as to two distributors who had entered into 
consent decrees antedating the commencement of the instant action by more than 


two years. 


See Private Enforcement and Procedure, Vol. 2, J 9010.275. 
For the plaintiff: Louis B. Schwartz and Samuel P. Halpern, Minneapolis, Minn. 


For the defendants: 


Lester S. Clemons, Laurence C. Hammond, Jr., Steven E. 


Keane, and James P. Brody, Milwaukee, Wis.; and George L. Ruder, Wausau, Wis. 
Before FINNEGAN, LINDLEY and SCHNACKENBERG, Circuit Judges. 


[Dismissal of Action] 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: Appeals were taken by plaintiff from 
judgment orders of the district court, one 
of which (in No. 11548) dismissed his ac- 
tion as to the defendants Fox Wisconsin 
Theatres, Inc., Fox Valley Theatres Cor- 
poration, Fox Wisconsin Amusement Cor- 
poration and Wausau Theatres Company, 
herein sometimes referred to as “exhibitors,” 
without prejudice as to plaintifi’s cause of 
action against the remaining defendants, 
and the other of which (in No. 11609) dis- 
missed plaintiff’s complaint with prejudice, 
as to the remaining defendants,—Twentieth 
Century Fox Film Corporation, Loew’s In- 
corporated, RKO Radio Pictures Incor- 
porated, Warner Bros. Pictures Distributing 
Corporation, Paramount Film Distributing 
Corporation, Universal Film Exchanges, 
Inc., Columbia Pictures Corporation, and 
United Artists Corporation, herein some- 
times referred to as “distributors” or ‘‘pro- 
ducers”. We have consolidated the cases 
for hearing in this court. 


[Complaint] 


Plaintiff’s entire action against all the 
defendants, both exhibitors and distributors, 
is contained in his amended complaint. He 


seeks to recover treble damages and cost of 
suit, including a reasonable attorney’s fee, 
because of defendants’ alleged violation of 
the antitrust laws of the United States* He 
alleges inter alia that he was a motion pic- 
ture exhibitor in Wausau, Wisconsin, that, 
in a manner which he alleges in detail, four 
other exhibitors there were affiliated with 
or controlled by Twentieth Century Fox 
Film Corporation, one of the distributor 
defendants, that he was compelled to sell 
his theatre by reason of a conspiracy and 
combination in restraint of trade existing 
between all of the defendants, that this 
conspiracy and combination were carried 
out nation wide by means of refusing cer- 
tain runs to competitors, discriminatory 
clearances and prices, and other monopolistic 
practices set forth, all participated in by 
the producers and distributors as well as 
their subsidiaries, defendants herein. He 
also charges that he began operating his 
theatre in May 1942 and continued operat- 
ing it until February 16, 1946 when he was 
compelled to sell it because of said con- 
spiracy, which caused him damage in the 
loss of profits, etc. 


He also alleges that, on July 20, 1938, the 
United States brought a suit in equity 
against all of said defendant producers and 


Se sss 


M15) USC) AC, § 15. 
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distributors to restrain said conspiracy; and 
that, in said suit, the government charges 
of said monopoly, combination and con- 
spiracy included the charges afterwards set 
forth in plantiff’s amended complaint; that, 
after trial, findings and a final decree were 
entered on December 31, 1946 adjudging 
the producer and distributor defendants 
herein guilty of the monopoly, combination 
and conspiracy existing throughout the na- 
tion and within the state of Wisconsin, 
described and charged by the government 
in said suit; that, on appeal, the Supreme 
Court of the United States affirmed on 
June 5, 1950, and, after denial of petition 
for rehearing on October 16, 1950, said 
‘Sudgments” became final. The amended 
complaint then alleges that said “judgments 
and decrees” constitute prima facie evi- 
dence in favor of plaintiff and against de- 
fendants herein who were parties to that 
suit “as to all matters respecting which 
said judgment or decrees would be an 
estoppel, as between the parties to said suit 
and the United States’; and further that 
the running of the statute of limitations in 
respect of the private rights of action in 
favor of plaintiff and against any of said 
defendants arising under the antitrust act, 
and based in whole or in part on any 
matter complained of in said government 
suit, “has been suspended during the pen- 
dency of said Government suit; all as pro- 
vided by Title 15, Section 16 U. S. C. A.” 


Each distributor and three of the ex- 
hibitors pleaded the two-year statute of 
limitations of Wisconsin.” 


[Trial Court Rulings] 


Defendants made a motion for summary 
judgment, and plaintiff filed his attorney’s 
affidavit which was considered by the court.* 
On June 21, 1955, the district court ordered 
the action dismissed as to the exhibitor 
defendants, without prejudice as to plain- 
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tiff’s cause of action against the distributor 
defendants. This followed the filing of a 
stipulation in which plaintiff agreed that the 
exhibitors were not parties to the aforesaid 
government suit. 


On October 4, 1955, the district court 
entered summary judgment dismissing this 
action as to the distributor defendants with 
prejudice, on the ground that it was barred by 
the Wisconsin two-year statute of limitations.’ 


[Applicable Statute of Limitations] 


1. It is agreed that the statute of limita- 
tions of Wisconsin applies to this case. 
There is a sharp difference of opinion be- 
tween the parties as to which provision of 
that statute applies. Defendants claim that 
§ 330.21(1) Wisconsin Statutes 1951 is ap- 
plicable. It provides a two-year limitation 
for: 

“An action by a private party upon a 
statute penalty or forfeiture when the ac- 
tion is given to the party prosecuting 
therefor and the state, except when the 
statute imposing it provides a different 
limitation.” ® 


Plaintiff claims that § 340.19(4)° of said 
statutes is applicable. It provides a six-year 
limitation for: 


“An action upon a liability created by 
statute when a different limitation is not 
prescribed by law.” 


Obviously, if the two-year limitation ap- 
plies, the six-year limitation is inapplicable. 
Hence we shall first consider the claimed 
applicability of § 330.21(1). 


At this point we are confronted with a 
mystery involving a comma, the disappear- 
ance of which is established by the legislative 
history of this section and its predecessors. 
The comma in question first appeared in 
1878, when there was a general revision of 
the Wisconsin statutes and what is now 
§ 330.21(1) appeared in the revisor’s bill 


2 Two of the exhibitors informed the court of 
the dissolution of the fourth exhibitor, 1 e., 
Fox Valley Theatres Corporation. This sugges- 
tion has not been challenged and we therefore 
will ignore that defendant named in the 


amended complaint. 


3 The affidavit stated inter alia that Warner 
Bros. Pictures, Inc. (not a party to this suit) 
and Warner Bros. Pictures Distributing Corpo- 
ration entered into a consent judgment on 
January 1, 1951; ‘‘that Loew’s Inc. appealed’’ 
and the judgment against it was affirmed by 
the Supreme Court on June 5, 1950, rehearing 
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denied June 29, 1950, and mandate of the Su- 
preme Court filed July 8, 1950, a second petition 
for rehearing denied on October 16, 1950, ‘‘all 
in the appeal as to Loew’s, Warner Bros.”’ 
(Pictures, Inc.), “‘and Twentieth Century Fox; 
that the appeal time expired for United Artists, 
Columbia, Universal, and Warner Bros. Pic- 
tures Distributing Corporation on April 8, 1950.”’ 


4Sec. 330.21(1), Wisconsin Statutes, 1951. 
5 Sec. 330.21(1), Wisconsin Statutes, 1951, 
page 3192. : 
6 This is obviously an error by plaintiff who 
undoubtedly means § 330.19(4). 
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and in the enrolled bill signed by the goy- 
ernor, as follows: 7 


“An action upon a statute penalty, or 
forfeiture when the action is given to the 
party prosecuting therefor and the state, 
or to the state alone * * *.” Rev. Bill 
1878, c. 177, § 4224(1). 


However, in the process of publication of 
the revised statutes of 1878, the comma, 
following the word “penalty”, disappeared. 
Who caused it to disappear and why are 
matters argued with great earnestness by 
defendants’ counsel. The preface to this 
publication contains the following statement 
by the publisher: 


“For such defects as shall be found to 
have intervened, the shortness of the time 
allowed us ought to be accepted as a 
sufficient apology.” Wis. Rev. Stat. (1878), 
Daly. 


In a statutory revision in 1931, the comma 
after the word “penalty” continued to be 
absent. That is the situation presented by 
this appeal. Defendants contend that its 
absence from the published 1878 revision of 
the statutes and its continued absence from 
the 1931 revision were accidental and were 
due to lack of care rather than because of 
the intention of the legislature. On the 
other hand, plaintiff contends that a comma 
after the word “penalty” would have no 
meaning. He quotes Erie R. Co. v. United 
States, 240 F. 28, to the effect that the 
presence or absence of a comma, accord- 
ing to the whim of the printer or proof- 
reader, is so nearly fortuitous that it is a 
wholly unsafe aid to statutory interpreta- 
tion. He also cites King v. Kelly, 25 Minn. 
522 (1879), where, at 525, the court said: 


“The punctuation of a statute is of 
little or no consequence, being ordinarily 
the work of clerks and printers.” 


If these utterances were to be accepted 
at face value, we might find our court 
opinions, and in fact our newspapers, writ- 
ten without punctuation. Where this would 
leave all of us is uncertain. We do not 
share the disdain of these courts for punctua- 
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tion. Universal use thereof rebuts the as- 
sertion that it is ordinarily the work of 
clerks and printers. Without the hundreds 
of punctuation marks in plaintiff's own 
briefs herein, we would find ourselves 
stumbling through a morass of mere words. 
The meaning of an expression by word 
of mouth is, as we know, clarified by 
pauses, inflections, and gestures of the face, 
hands and body, of the speaker. The neces- 
sary absence of such meaningful aids to 
the printed word is, in some measure, over- 
come by the intelligent use of commas, 
periods, semicolons and other punctuation 
marks. They are not the mere playthings 
of clerks and printers. We believe that 
punctuation is a useful aid in interpreting 
the meaning of printed or written language. 


In the statute under consideration, the 
presence of a comma after the word “pen- 
alty” clearly confines the clause beginning 
“when the action is given to the party pros- 
ecuting therefor * * *”, to the word “for- 
feiture” only. So read, an action for a 
statute penalty, such as in the case at bar, 
is subject to the two-year limitation. It 
should be so read. 


Supporting this conclusion are Wisconsin 
decisions especially dealing with changes 
made by a revisor’s bill, such as Wisconsin 
Power & Light Co. v. City of Beloit, 215 
Wis. 439, 254 N. W. 119, at 123, where the 
court said: 


“We must therefore resort to construc- 
tion to determine what the statute as it 
now stands means. In so doing we must 
bear in mind that the change of the stat- 
ute was effected by a revisor’s bill, en- 
acted by chapter 504, Laws of 1929, and 
that in such bills there is no intent to 
change the meaning of the statutes re- 
vised; and the statute will not be con- 
strued as effecting a change in meaning, 
unless the language used is so clear and 
explicit as not to be subject to interpre- 
tation. If there is any ambiguity in the 
changed language, it will be interpreted 
to mean as in the statutes revised. Oconto 
County v. Townsend, 210 Wis. 85, 244 N. W. 
761, 246 N. W. 410; Kugler v. Milwaukee, 
208 Wis. 251, 242 N. W. 481.” 


7™In its original form the section under con- 
sideration appeared in Revised Statutes of 1849, 
ch. 127, § 22, and read: 

‘All actions and suits for any penalty or 
forfeiture on any penal statute brought by the 
state, or any person to whom the penalty or 
forfeiture is given, in whole or in part, shall 
be commenced within two years next after the 
offense is committed, and not afterwards.’’ 
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The first revision of this section, occurring 
in 1858, made this section read as follows: 

“* * * [Ta]n action upon a statute for a pen- 
alty or forfeiture, where the action is given 
to the party aggrieved, or to such party and 
the state, or to the state alone * * *,’’ Rey. 
Stats. 1858, c. 138, § 19. 
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In view of the use of both of the words 
“penalty” and “forfeiture” in this statute, 
we are of the opinion that the comma was 
intentionally used therein prior to 1931. No 
sufficient reason has been advanced to cause 
us to believe that the omission of the comma 
after the word “penalty” was intentional.” 
Its absence, at the most, raised an ambigu- 
ity which justifies us in construing the stat- 
ute, in effect at times material in this case, 
as requiring an action on a statute penalty 
to be brought within two years after the 
action accrues. We, therefore, hold, in No. 
11548, that the two-year limitation applies 
to the cause of action of plaintiff against 
the exhibitor defendants. Accordingly, as 
to those defendants the judgment of the 
district court is correct. 


[Tolling of Statute of Limitations] 


2. For the same reasons the two-year 
limitation statute likewise applies to the 
cause of action of plaintiff against the dis- 
tributor defendants. As to them, the next 
question is, from what date is the running 
of the two years statute of limitations com- 
puted? Defendants say it is June 25, 1948. 
Plaintiff says it is February 8, 1950. The 
date of June 25, 1948 is when the district 
court entered a decree on the mandate of 
the Supreme Court following its decision of 
May 3, 1948 in United States v. Paramount 
Pictures [1948-1949 Trape CASES q 62,244], 
334 U. S. 131. February 8, 1950 is the date 
on which the district court, after the re- 
mandment by the Supreme Court, entered 
other decrees, which included the matters 
involved in the remandment. Loew’s, Twen- 
tieth Century Fox and another” appealed 
and, on June 5, 1950, the Supreme Court 
affirmed. On October 16, 1950, the peti- 
tions of these three for rehearing were 
denied. The appeal time expired for United 
Artists Corporation, Columbia Pictures Cor- 
poration, Universal Film Exchanges, Inc. 
and Warner Bros. Pictures Distributing 
Corporation on April 9, 1950. 


[Tolling Provision] 


The difference of opinion arises from dis- 
agreement of the parties hereto as to the 
application of the word “pendency” in § 16 


: ae 
7a Reasoning in an analogous case Is CO 
vincing; see United States v. Tot, 131 F. 2d 
261, at 265, note 9. This case was reversed on 

other grounds in 319 U. S. 463. 
7» Not a party to the case at bar. 
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of the Anti-Trust laws,® which at the time 
relevant to this case, read as follows: 


_ “A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties thereto: 
Provided, This section shall not apply to 
consent judgments or decrees entered 
before any testimony has been taken. 

Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the antitrust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or in 
part on any matter complained of in said 
suit or proceeding shall be suspended 
during the pendency thereof.” 


All of the dates of February 8, 1950, 
April 9, 1950 and October 16, 1950 were 
within two years prior to the filing of the 
case at bar, i.e, September 12, 1951. The 
amended complaint sets forth a right of 
action arising under the antitrust laws of 
the United States, and, in so doing, dupli- 
cates violations of said laws charged against 
the same distributor defendants in the Para- 
mount case. Thus plaintiff sets forth a private 
right of action which is, at least in part, 
grounded upon the same matters of which 
the government complained in the Para- 
mount case. To the extent that there is that 
similitude or duplication of charges of vio- 
lations of the antitrust laws, the final judg- 
ment or decree in Paramount, holding that 
the defendants there violated the antitrust 
laws, in prima facie evidence here against 
the defendants in that case who are also 
defendants in the case at bar,® except as to 
consent judgments or decrees entered be- 
fore any testimony had been taken. It was 
the purpose of Congress that a person, de- 
sirous of taking advantage of the use as 
prima facie evidence of a judgment or de- 
cree rendered in a suit brought by the 


SDPO) Grae Selo: 

9Cf. Theatre Enterprises, Inc. v. Paramount 
Film Distributing Corp. [1954 TRADE CASES 
{| 67,640], 346 U. S. 537, at 543. 
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United States under the antitrust laws, might 
have an opportunity to do so in a private 
action commenced after the government’s 
suit had ended, even though his cause of 
action arose while the latter suit was pend- 
ing. This is true when the private action 
is based either in whole or in part on any 
matter complained of in the government’s 
suit. 
[Paramount Case] 


Whether this case was commenced with- 
in two years after the termination of the 
pendency of the Paramount case, within 
§ 16, requires a reference to the opinion in 
that case. 

There, at 172, the court stated that the 
findings of the district court were deficient 
and obscure, in that, “The District Court 
in its findings speaks of the absence of a 
‘purpose’ on the part of any of the five 
majors to achieve a ‘national monopoly’ in 
the exhibition of motion pictures.” The 
court then said: 


“First, there is no finding as to the pres- 
ence or absence of monopoly on the part 
of the five majors in the first-run field for 
the entire country, in the first-run field in 
the 92 largest cities of the country, or in the 
first-run field in separate localities. Yet 
the first-run field, which constitutes the 
cream of the exhibition business, is the core 
of the present cases. * * * Second, we 
pointed out in United States v. Griffith, ante, 
p. 100, that ‘specific intent’ is not necessary 
to establish a ‘purpose or intent’ to create 
a monopoly but that the requisite ‘purpose 
or intent’ is present if monopoly results 
as a necessary consequence of what was 
done. The findings of the District Court 
on this phase of the cases are not clear, 
though we take them to mean by the ab- 
sence of ‘purpose’ the absence of a specific 
intent. So construed they are inconclu- 
sive. In any event they are ambiguous 
and must be recast on remand of the 
cases. Third, monopoly power, whether 
lawfully or unlawfully acquired, may vio- 
late §2 of the Sherman Act though it 
remains unexercised * * * for * * * 
the existence of power ‘to exclude com- 
petition when it is desired to do so’ is 
itself a violation of §2, provided it is 
coupled with the purpose or intent to 
exercise that power. The District Court, 
being primarily concerned with the num- 
ber and extent of the theatre holdings of 
defendants, did not address itself to this 
.phase of the monopoly problem. Here 
also, parity of treatment as between in- 
dependents and the five majors as theatre 
owners, who were tied into the same gen- 


1 68,318 


Court Decisions 
Grengs v. Twentieth Century Fox Film Corp. 


Number 47—18 
5-3-56 


eral conspiracy, necessitates consideration 
of this question.” 


Especially important in this connection 
is the following statement by the court, at 
73:2 

“Exploration of these phases of the 
cases would not be necessary if, as the 

Department of Justice argues, vertical in- 

tegration of producing, distributing and 

exhibiting motion pictures is illegal per 
se. But the majority of the Court does not 
take that view. In the opinion of the 
majority the legality of vertical integra- 

tion under the Sherman Act turns on (1) 

the purpose or intent with which it was 

conceived, or (2) the power it creates 
and the attendant purpose or intent. First, 
it runs afoul of the Sherman Act if it was 

a calculated scheme to gain control over 

an appreciable segment of the market 

and to restrain or suppress competition, 
rather than an expansion to meet legiti- 

mate business needs. * * * Second, a 

vertically integrated enterprise, like other 

aggregations of business units (United 

States v. Aluminum Co. of America, 148 

F. 2d 416), will constitute monopoly 

which, though unexercised violates the 

Sherman Act provided a power to ex- 

clude competition is coupled with a pur- 

pose or intent to do so. * * * Likewise 
bearing on the question whether monopoly 
power is created by the vertical integra- 
tion, is the nature of the market to be 
served (United States v. Aluminum Co. of 

America, supra, p. 430), and the leverage on 

the market which the particular vertical 

integration creates or makes possible.” 


At 174, the court said: 


“These matters were not considered by 
the District Court. For that reason, as 
well as the others we have mentioned, 
the findings on monopoly and divestiture 
which we have discussed in this part of 
the opinion will be set aside.” 


The court, having stated, at 175, that the 
provision of the decree barring the five 
majors from further theatre expansion should 
be eliminated, said: “For it too is related 
to the monopoly question; and the District 
Court should be allowed to make an en- 
tirely fresh start on the whole of the problem.” 


The court, at 178, affirmed the judgment 
below in part and reversed in part, remand- 
ing for proceedings in conformity with the 
opinion. 


While we do not hold that the remand- 
ment, insofar as it dealt with the remedy 
only, would be significant here, we do be- 
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lieve that, it is significant that the Supreme 
Court held that the question of an illegal 
monopoly had not been completely passed 
upon by the district court. It therefore 
remanded for further action therein on a 
part of the monopoly question. The case, 
as to the latter matter, remained pending 
until the district court had passed thereon. 
In other words, there was a part of the vio- 
lations charged against the distributors 
which then remained unresolved by the 
Supreme Court decision. This was included 
in that part of the case which was reversed 
and remanded to the district court for 
further proceedings. 


We are confirmed in the correctness of 
this view by the district court’s opinion 
after remandment.” At page 885, that court 
Said: 

“As further reasons for directing a re- 
consideration of the above issues, we 
were asked to determine whether the 
vertical integration of the major defend- 
ants, which was held not to be unlawful 
per se, was conceived with an intent to 
monopolize or was of such a character 
as to confer a known monopoly power. 
If the power be established, a specific 


intent to monopolize need not be shown. 
* OK OK 


Again, at page 893, the court said: 


“One of the chief matters referred to 
us by the Supreme Court is the effect of 
vertical integration upon competition in 
the industry. While vertical integration 
would not per se violate the Sherman 
Act, the Supreme Court has made it clear 
that if such integration is conceived with 
a specific intent to control the market 
or creates a power to control the market 
which is accompanied by an intent to 
exercise the power, the integration be- 
comes illegal. 


We are not satisfied that the plaintiff 
has shown a calculated scheme to control 
the market in the conception of the de- 
fendants’ vertical integration, rather than 
a purpose to obtain an outlet for their 
pictures and a supply of film for their 
theatres. But here we are presented with 
a conspiracy among the defendants to fix 
prices, runs and clearances which we have 
already pointed out-was powerfully aided 
by the system of vertical integration of 
each of the five major defendants. Such 
a situation has made the vertical integra- 
tions active aids to the conspiracy and 
has rendered them in this particular case 


10 [1948-1949 TRADE CASES f 62,473] 85 F 
Supp.: 881. 
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illegal, however innocent they might be 
in other situations. We do not suggest 
that every vertically integrated company 
which engages in restraints of trade or 
conspiracies will thereby render its verti- 
cal integration illegal. The test is whether 
there is a close relationship between the 
vertical integration and the illegal prac- 
tices. Here, the vertical integrations were 
a definite means of carrying out the re- 
straints and conspiracies we have described. 
Moreover, we concluded in our prior 
findings, and the Supreme Court has af- 
firmed our conclusion, that the distribu- 
tion practices of the defendants constituted 
an attempt to obtain a monopoly in ex- 
hibition forbidden by the Sherman Act, a 
conclusion which requires the elimination 
of our Findings 152 and 153, as explained 
above. 

_ In respect to monopoly power, we think 
it existed in this case. As we have shown, 
the defendants were all working together. 
There was a horizontal conspiracy as to 
price-fixing, runs and clearances. The 
vertical integrations aided such a con- 
spiracy at every point.” 


[Rulings] 


Thus it was then for the first time deter- 
mined that the vertical integrations were 
active aids to the conspiracy theretofore 
determined and were therefore violations 
of the act. The amended complaint herein 
charges such vertical integrations. 


These determinations upon remandment 
were later embodied in the district court’s 
decrees, entered February 8, 1950. These 
decrees became final on appeal within two 
years prior to the filing of the suit at bar 
Hence this action was not barred by the 
statute of limitations, except as to defend- 
ants RKO Radio Pictures Incorporated and 
Paramount Film Distributing Corporation.” 
The latter two defendants entered into con- 
sent decrees on November 8, 1948 and 
March 3, 1949, antedating the commence- 
ment of this action by more than two years. 
As to them the order and summary judg- 
ment of the district court is affirmed. As 
tov-the other distributor defendants (appel- 
lees in No. 11609), the order and summary 
judgment of the district court, dismissing 
the complaint of the plaintiff with prejudice, 
is reversed and the cause remanded for 
further proceedings consistent with this 
Opinion. 

The validity of this exception as to them is 
expressly recognized by plaintiff's brief. 
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As to Fox Wisconsin Theatres, Inc. 
Fox Wisconsin Amusement Corporation 
Wausau Theatres Company 
RKO Radio Pictures Incorporated 
Paramount Film Distributing Corporation, 

appellees, Affirmed. 
Costs herein, in No. 11548, are taxed 
against appellant. 

As to Twentieth Century Fox Film Cor- 

poration 

Loew’s Incorporated 

Warner Bros. Pictures Distributing Cor- 
poration 
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Universal Film Exchanges, Inc. 

Columbia Pictures Corporation 

United Artists Corporation, appellees, 
Reversed and remanded for further 
proceedings. 

Costs herein, in No. 11609, are taxed 
against the last above mentioned ap- 
pellees. 


[Concurring Opinion] 


FINNEGAN, Judge: I concur in the result 
but not with all that is said in the opinion. 


[] 68,319] Benrus Watch Company, Incorporated v. Jack Kirsch, trading as Smith- 


Williams Jewelers. 


In the Supreme Court of Appeals of Virginia. 


1956, Richmond, Virginia. 


Record No. 4507. Dated April 23, 


From the Law and Equity Court of the City of Richmond, Roperr Lewis Younc, 


Judge. 


Virginia Fair Trade Act 


Fair Trade—Constitutionality of Virginia Fair Trade Act—Conflict with State Anti- 
trust Law—Implied Repeal.—The Virginia Fair Trade Act is unenforceable since it was 
impliedly repealed by the Virginia antitrust laws, which are completely and irreconcilably 
in conflict with the Fair Trade Act. The Virginia antitrust laws in explicit terms con- 
demn, as being inimical to the public welfare, against public policy, and void, the very 
practices that the Fair Trade Act allows. Since the Virginia antitrust laws were amended 
in 1950, subsequent to the enactment of, and amendments to, the Fair Trade Act, to 
embrace all trusts and monopolies which are unreasonable or inimical to the public wel- 
fare as defined by the antitrust laws, the Fair Trade Act, the earlier enactment, must 
yield and the antitrust laws, the later enactment, be given effect. There is no way to 
reconcile the provisions of the two laws. Prior to the 1950 amendment, the antitrust 
laws only embraced trusts and monopolies which are or would be prohibited and penalized 
by Federal law. 

See Fair Trade, Vol. 1, § 3085.50, 3258. 

For the appellant: Israel Steingold, Richmond, Va., and Samuel A. Steingold and 
Maurice Steingold, Norfolk, Va. 

For the appellee: Frederick H. Cole, Petersburg, Va. 

Amicus Curiae: T. L. Plunkett, Roanoke, Va., and Thomas A. Rothwell, New York, N. Y. 


Affirming a decision of the Law and Equity Court, City of Richmond, State of 
Virginia, 1955 Trade Cases {[ 67,985. 
ARCHIBALD C. BUCHANAN, Justice [Jn full 


: tes B 
text]: This appeal concerns the validity enrus Watch Company, Incorporated, 


of the Virginia Fair Trade Act, Title 59, 
chapter 1, sections 59-1 to 59-8, 1950 Code 
of Virginia.* 

1The Virginia Fair Trade Act follows the 
usual pattern of such acts, which have been 
adopted in 45 of the States. Section 59-3 pro- 
vides: 

“No contract relating to the sale or resale of 
a commodity which bears, or the label or 
container of which bears, the trademark, brand, 
or name of the producer or distributor of such 
commodity and which commodity is in free 
and open competition with commodities of the 
same general class produced or distributed by 
others shall be deemed in violation of any law 
of the State by reason of any of the following 
provisions which may be contained in such 
contract: 
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plaintiff below and now appellant, filed its 
bill for an injunction against defendant, Jack 


Kirsch, Trading as Smith-Williams Jewel- 


“(a) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller; 


“(b) That the buyer will require of any 
dealer to whom he may resell such commodity 
an agreement that he will not, in turn, resell 


at less than the minimum price stipulated by 
the seller; 


“(c) That the seller will not sell such com- 
modity; 

““(1) To any wholesaler, unless such whole- 
saler will agree not to resell the same to any 
retailer unless the retailer will in turn .agree 
not to resell the same except to consumers for 
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ers, in which it alleged that it was a manu- 
facturer and distributor of watches, with its 
principal office and place of business in New 
York; that it had established minimum re- 
tail prices for watches sold by it to retail 
merchants for resale, and had entered into 
contracts with numerous retail merchants 
in Virginia, under the terms of which its 
minimum retail prices had been established 
for Virginia; that in December 1952 it was 
advised of a violation of the Virginia Fair 
Trade Act by the defendant and gave no- 
tice to him to cease and desist from further 
violation; that afterwards the defendant pub- 
lished advertisements in Richmond news- 
papers offering one-third off on his entire 
stock of nationally advertised watches, and 
stating: 

“This is fair-trade merchandise and we 
are not permitted to cut prices but in 
keeping with the spirit of this tremendous 
sale we will allow you a trade-in value 
of % for your old watch regardless of 
make or condition. In effect, this gives 
you a reduction of % when you select 
one of these famous make watches, Ben- 
rus—Bulova—Hamilton—Wittnauer—E]l- 
gin—Longines.” 

The bill alleged that the defendant 
thereby violated § 59-4 of the Code, and 
prayed that he be enjoined from selling 
Benrus watches at prices below the mini- 
mum fixed by plaintiff's Fair Trade agree- 
ments. The bill does not specifically allege 
that the defendant was not a signer of such 
an agreement, but that was regarded as an 
established fact in the suit. 


[Defenses] 


The defendant demurred to the bill on the 
ground that the Fair Trade Act violated 
various sections of the Constitution of Vir- 
ginia and the Constitution of the United 
States, and that it was otherwise illegal and 
void on the ground, among others, that it 
was in conflict with and repealed by Title 


use and at not less than the stipulated mini- 
mum price, and such wholesaler will likewise 
agree not to resell the same to any other whole- 
saler unless such other wholesaler will make 
the same agreement with any wholesaler or 
retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will 
agree not to resell the same except to con- 
sumers for use and at not less than the stipu- 
lated minimum price.”’ 

2 Section 59-4 provides that it shall be a viola- 
tion of such resale price restriction, for which 
the remedies prescribed by § 59-7 shall be avail- 
able, to offer or give any article of value in 
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59, chapter 3, of the Code, as amended in 
1950, the Virginia Anti-monopoly Act. 


[Trial Court Ruling] 


By the decree appealed from the trial 
court sustained the demurrer on the ground 
last stated and, further, because the non- 
signer section of the Fair Trade Act vio- 
lated the Constitution of Virginia. The only 
assignment of error is to this ruling on the 
demurrer. 

[State Antitrust Law] 


We examine first the holding that the non- 
signer section of the Fair Trade Act is in con- 
flict with, and consequently was repealed by, 
the 1950 amendment of the Anti-monopoly 
Act. 


Section 165 of the Virginia Constitution 
provides that 


“The General Assembly shall enact laws 
preventing all trusts, combinations and 
monopolies, inimical to the public welfare.” 


Pursuant to this mandate the General As- 
sembly enacted chapter 54, Acts 1919 Extra 
Session, page 82, which, as amended in 
1926 (Acts 1926, ch. 171, p. 314), became 
chapter 3 of Title 59, sections 59-20 to 59-40 
of the Code of 1950. That law, among 
other things, defined a trust or monopoly, 
declared that any such trust or monopoly as 
so defined was unlawful, against public 
policy and void, and prescribed penalties for 
violations. 


Section 59-39 is as follows: 


“The provisions of this chapter shall be 
liberally construed in order effectually 
to secure the enforcement of the provi- 
sions hereof for the protection of the 
people of the Commonwealth.” 


Section 59-40 provided: 


“This chapter shall apply only to those 
trusts, combinations and monopolies which 
are unreasonable or inimical to the public 
welfare, as hereinbefore defined, and are 


connection with the sale of a Fair Trade com- 
modity; or to offer or make any concession of 
any kind, by giving coupons or otherwise, in 
connection with any such sale. 

Section 59-7, the nonsigner clause of the Act, 
is as follows: ‘‘Wilfully and knowingly advertis- 
ing, offering for sale or selling any commodity 
at less than the price stipulated in any contract 
entered into pursuant to the provisions of this 
chapter, whether the person so advertising, 
offering for sale or selling is or is not a party 
to such contract, is unfair competition and is 
actionable at the suit of any person damaged 
thereby."’ 


1 68,319 


71,414 


prohibited and penalized under the provisions 
of any law of the United States, or would 
be prohibited and penalized under the pro- 
visions of any law of the United States tf 
their activities extended to interstate as well 
as intrastate commerce.’ (Italics added) 


The italicized words were added by the 
1926 amendment, with the effect, as held 
in Werth v. Fire Companies’ Adjustment Bu- 
reau, 160 Va. 845, 857, 171 S. E. 255, 259, of 
limiting the operation of the Act to trusts 
and monopolies which would be prohibited 
and penalized under any law of the United 
States if their activities extended to inter- 
state commerce. 


[Fair Trade Law] 


Seventeen years after this Anti-monopoly 
law was first enacted, the General Assembly 
of 1936 enacted the Fair Trade Act, supra; 
and two years later, by Acts 1938, page 775, 
added thereto the nonsigner section (§ 59-7, 
supra), the effect of which was to legalize 
contracts fixing the minimum price for Fair 
Trade commodities not only as to all per- 
sons described in § 59-3, supra Note 1, but 
also as to all who had notice of such estab- 
lished price although not parties to such a 
contract or agreement. 


[Conflict Between Laws] 


This Fair Trade Act was distinctly in 
conflict with the Anti-monopoly law which 
had declared specifically, as shown below, 
that it was unlawful and against public 
policy to fix prices as was done by the Fair 
Trade Act. 


It necessarily follows that if the Fair 
Trade Act of 1936, as amended in 1938 
(and again in 1940 in a minor particular 
not here material), was valid at all, as 
against the claim that it violated the Vir- 
ginia Constitution, it was so by reason of 
being enacted later than the Anti-monopoly 
law and having in the 1936 and 1938 Acts 
a provision that all Acts or parts of Acts 
inconsistent therewith were thereby re- 
pealed to the extent of such inconsistency. 
However, both the Fair Trade Act and the 
Anti-monopoly statutes were re-enacted (with- 
out the repeal provision of the former) in 
the revision and recodification that resulted 
in the 1950 Code, and thereby presumptively 
attained equal dignity (Ritholz v. Common- 
wealth, 184 Va. 339, 367, 35 S. E. 2d 210, 
223; McClain v. Commonwealth, 189 Va. 847, 
857, 55 S. E. 2d 49, 54); but if conflicting, 
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the dates of the original enactments would 
be looked to and effect given to the later. 
Winn v. Jones, 6 Leigh (33 Va.) 74; 17 
Mich. Jur., Statutes, § 96 at 359. 


When the 1926 amendment of the Anti- 
monopoly law, supra, added to that law the 
italicized words in § 59-40, as referred to 
above, which limited the application of the 
law to such trusts and monopolies as were 
prohibited and penalized by Federal law if 
their activities extended to interstate com- 
merce, the trusts and monopolies then pro- 
hibited and penalized were those banned by 
the Sherman Anti-trust Act of 1890, 26 Stat. 
209, 15 U. S. C. A. §1. The Sherman Act 
was amended in 1937 by the Miller-Tydings 
Act, 50 Stat. 693, 15 U. S. C. A. § 1, exempt- 
ing contracts fixing minimum prices for 
Fair Trade commodities when such con- 
tracts were lawful under State law. The 
Supreme Court decided in 1951, in Schweg- 
mann Bros. v. Calvert Distillers Corp., [1950- 
1951 Trape Cases { 62,823], 341 U. S. 384, 
Tl Sa Ct. [495 Gos ed. LOSS OMA eee 
1119, that the Miller-Tydings Act was not 
broad enough to cover nonsigners under the 
Fair Trade Act. Following that decision the 
McGuire Act was passed in 1952 (66 Stat. 
632, 15 U. S. C. A. § 45), specifically ex- 
tending the provisions of the Miller-Tydings 
Act to nonsigners. 

In 1950, after the amendment made to 
the Sherman Act by the Miller-Tydings 
Act, the General Assembly passed “AN 
ACT to amend and reenact §§ 59-20 and 
59-40 of the Code of 1950, relating to the 
prevention of trusts, combinations and monop- 
olies inimical to the public welfare; defining 
same and to repeal § 59-30 of the Code of 
1950 so as to remove certain exemptions.” 
Acts 1950, ch. 396, p. 703. 


The 1950 amendment to § 59-40 omitted 
therefrom the italicized words above re- 
ferred to, which limited the Virginia Anti- 
monopoly law to such trusts and monopolies 
as were prohibited and penalized by Federal 
law if their activities extended to interstate 
cémmerce, and made § 59-40 to read thus: 

“This chapter shall apply only to those 
trusts, combinations and monopolies which 
are unreasonable or inimical to the public 
welfare, as hereinbefore defined.” 

By the same Act § 59-20 was re-enacted 
in the same language as in the original 
Anti-monopoly Act of 1919, as amended, 
and in the same language as in the 1950 
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Code, except in two respects not here ma- 
terial. That is, the 1950 Act again defined 
a monopoly, so far as we are now con- 
cerned, as a combination of acts by two 
or more persons: 


(4) To. fix at a standard or figure, 
whereby its price to the public or con- 
sumer is in any manner controlled or 
established, any commodity of merchan- 
dise intended for sale or consumption in 
this State; 


(5) To make or carry out contracts or 
agreements of any kind or description by 
which they; 

(a) bind themselves not to sell any com- 
modity below a common standard figure 
or fixed value; 

(b) agree in any manner to keep the 
price of such commodity at a fixed or 
graduated figure; 

(c) in any manner establish or settle 
the price of a commodity between them 
or themselves and others, so as directly 
or indirectly to preclude a free and un- 
restricted competition among themselves, 
purchasers or consumers in the sale of 
such commodity; or 

(d) agree to combine or directly or in- 
directly unite any interests which they 
have connected with the sale of such com- 
moditv that its price might in any man- 
ner be affected. 


These are the monopolies referred to in 
§ 59-40 by the phrase “as hereinbefore de- 
fined,” and declared by § 59-21 to be “un- 
lawful, against public policy and void.” 

The Anti-monopoly law as thus re-en- 
acted in 1950 is in its express provisions 
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completely and irreconcilably in conflict with 
the Fair Trade Act. The Anti-monopoly 
law in explicit terms condemns as_ being 
inimical to the public welfare, against pub- 
lic policy and void the very things that the 
Fair Trade Act allows. 


By the 1950 amendment to § 59-40 the 
Anti-monopoly Act was divorced from and 
made independent of related Federal Acts, 
and its application was broadened to em- 
brace all trusts and monopolies which are 
unreasonable or inimical to the public wel- 
fare as defined by the Virginia Act itself. 
Whether the change proceeded from a pur- 
pose to make the Fair Trade Act inoperative 
is uncertain but not controlling, because 
that is its result whatever its purpose. There 
is no way to reconcile the provisions of the 
two laws. Both cannot stand. In that pos- 
ture the earlier enactment must yield and 
the later be given effect. Norfolk & W. Ry. 
Co. v. Virginian Ry. Co., 110 Va. 631, 644, 66 
S. E. 863, 867; Gaskill v. Commonwealth, 185 
Va. 440, 443, 39 S. E. 2d 296, 297. 


“The repeal by implication is not 
favored, but if inevitable is as effective as 
is an express statutory mandate.” Com- 
monwealth v. Sanderson, 170 Va. 33, 39, 
195 S. E. 516, 519. 


In view of this conclusion we do not 
reach the very serious questions raised as 
to the constitutionality of the Fair Trade 
Act when measured by the provisions of the 
Virginia Constitution and the doctrine of 
Young v. Commonwealth, 101 Va. 853, 45 
S. E. 327, and subsequent cases. 


The decree appealed from is Affirmed. 


[68,320] American News Company, Inc. v. Avon Publishing Company, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 135 
N. Y. L. J., No. 70, page 6. Dated April 11, 1956. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violation as Defense—Juris- 
diction of State Court—Motion To Stay State Court Proceeding Where Related Matters 
Pending in Federal Court.—In an action in a state court to recover a balance of accounts 
due for unsold copies of books returned to the defendants pursuant to an agreement 
terminating their distribution relationship, where the defendants claimed that the agree- 
ment was part of a conspiracy by the plaintiff and its subsidiary to destroy the defendants’ 
business, a motion by the defendants to stay all proceedings in the action until the final 
determination of their antitrust action against the plaintiff and its subsidiary in a Federal 
District Court was denied, even though a comparison of the defense in the instant action 
and the defendants’ complaint in the Federal court antitrust action indicated such identity 
as would justify a stay. As a general rule, such a defense should not be allowed to defeat 
an action for the price of goods sold or on an account unless the particular contract is 
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intrinsically or inherently illegal. It is only where the invalidity is inherent in the con- 
tract that an antitrust violation may be interposed as a defense. The court held that a 
stay of the instant action was unwarranted in view of the fact that there was no clear 


showing that the agreement was inherently illegal. 
See Private Enforcement and Procedure, Vol. 2, § 9042.475, 9047. 
For a prior opinion of the New York Supreme Court, New York County, see 1955 


Trade Cases { 68,011. 


[Motion to Stay Proceeding] 


Ener, Justice [In full text]: This is a re- 
newal motion by defendants for a stay of all 
proceedings in this action until final de- 
termination of their action in the federal 
court against plaintiff and Union News 
Company, its subsidiary, for anti-trust vio- 
lations. About a year ago their original 
motion for a stay was denied by me as 
premature with leave to renew after service 
of their answer. In the interim period the 
parties have been engaged in protracted 
proceedings both in this court and the Dis- 
trict Court and in several appeals from in- 
cidental orders. The answer has been served 
but, thus far, no motion made to test the 
validity of the affirmative defense which is 
based upon the same allegations as are set 
forth in the complaint in the federal action. 


[Antitrust Suit] 


In the prior decision [1955 TrapE CASES 
7 68,011] (140 N. Y. S., 2d,533) it was 
pointed out that plaintiff having priority 
was entitled to prosecute in our courts its 
direct action for a balance due upon an 
account until a proper showing was made 
to warrant the exercise of discretion in 
granting a stay. It was also observed then 
that the proposed defense, as described, did 
not appear to be on the same footing as the 
defense of intrinsic illegality of contract in 
General Aniline & Film Corporation v, Bayer 
Company [1953 Trape Cases $67,552] (305 
N. Y., 479), cited by defendants as authority 
for Special Term granting in its discretion 
a stay of an action in this court involving 
such defense, pending determination of the 
federal anti-trust suit. The answer being 
now before the court, the motion may be de- 
cided on the merits. 

I must mention, at the outset, that I do 
not find any unreasonable delay in proceed- 
ing by either party in either court. It ap- 
pears that the action in this court is on the 
Ready Calendar and that in the District 
Court is expected to be reached for trial in 
the fall. Defendants, in view of the position 
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they have taken, understandably are at- 
tempting to delay or stay this action until 
their federal action is disposed of; but thus 
far their tactics cannot be said to be entirely 
obstructionistic. This motion, it should also 
be noted, is for a stay upon a specific 
ground; and this decision necessarily will 
be confined to that ground. If a stay is 
needed in order to conduct pre-trial pro- 
ceedings, or for any other reason, such ap- 
plication may, of course, be made regardless 
of the present disposition. 


[Comparison of Antitrust Issues] 


A comparison of the affirmative defense 
in this action, based upon allegations that 
plaintiff’s claim for unpaid balance of ac- 
counts arose under a contract entered into 
as part of plaintiff's and its subsidiary’s 
illegal plan and conspiracy, with defendants’ 
complaint in the federal court for treble 
damages arising out of said conspiracy to 
violate the anti-trust laws indicates such 
identity as would, if that were the only 
matter to be considered, justify a stay. 


[Antitrust Defenses] 


I have adopted what seems to me to be 
a more fundamental approach to this problem. 


Congress has given exculsive jurisdiction 
to the district courts for sanctions to en- 
force the anti-trust laws, including a pri- 
vate action for treble damages by persons 
sustaining injury as the result of violations 
of such laws (sec. 15 of title 15, U. S.C. A.). 
However, it has failed to enact any legisla- 
tion to authorize the interposition of a de- 
fense in a civil action that the plaintiff 
therein has violated the anti-trust laws. 
That has remained for the courts to decide, 
i. e., under what circumstances might a de- 
fendant sued on an account or contract be 
relieved of the obligation to pay his debt 
to plaintiff by showing that plaintiff’s acts 
constituted such violations. 


The problem has been before the Supreme 
Court at various times with distinctions 
finely drawn to distinguish earlier decisions 
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in an attempt to establish a unifying prin- 
ciple. The question does not appear to be 
definitely settled even now. However, the 
trend of decision holds that the defense (as 
distinguished from the affirmative remedy 
always available in the District Court) shall 
not be allowed to stand to defeat an action 
for the price of goods or on an account 
unless the particular contract in sit is in- 
trinsically or inherently illegal (Continental 
Wall Paper Co. v. Lowis Voight & Sons Co., 
212 U. S., 227; Geddes v. Anaconda Copper 
Mining Co., 254 U. S., 590; A. B. Small Co. 
v. Lamborn & Co., 267 U. S., 248; Bruce’s 
Juices v. American Can Co, [1946-1947 TRADE 
GASESN I 7,500 | ooOn Wars, 745). bhe=rtile 
was thus stated in A. B. Small Co. v. Lam- 
born & Co., supra (at p. 252): “It is only 
where the invalidity is inherent in the con- 
tract that the act may be interposed as a 
defense.” Thus, in Continental the defense 
was held good, where defendant jobber was 
sued for the price of wallpaper bought from 
a monopolistic combination, which could not 
be bought elsewhere but only from the com- 
bination and to be resold at fixed prices. 
But in Geddes the court denied the right to 
rescind a sale on the ground that the sale 
had been made in pursuance of an illegal 
contract: similarly, in A. B. Small Co, and 
Bruce’s Juices, defenses to actions for the 
prices of goods were overruled as the sales 
were deemed merely collateral to the illegal 
transaction. 


[Jurisdiction of State Court] 


In the recent case of Lyons v. Westing- 
house Electric Corporation [1955 TRADE CASES 
{ 68,008] (222 F. 2d, 184, 187), Judge Learned 
Hand, after reviewing these cases, stated 
that “the upshot of these decisions, if we 
apprehend them right, is that, if the con- 
spiracy inheres in the contract in suit by a 
conspirator against a non-conspirator, the 
conspiracy is a defense, but not otherwise.” 
There the defense in the state court action 
brought by Westinghouse Corporation for 
breach of contract against dealers, who were 
appointed “agents” to sell its electric lamps, 
alleged a monopolistic conspiracy with Gen- 
eral Electric Co. which compelled dealers to 
buy only from them and to observe uniform 
price schedules. Observing that “when a 
conspirator seeks to enforce a contract be- 
tween himself and one of his ‘agents,’ whom 
he has employed to carry out the purposes 
of the illegal enterprise, the conspiracy must 
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‘inhere’ in the contract” (at p. 188), he con- 
cluded that the defense was interposable in 
the state court action (in addition to its 
allegations being available as the basis for 
treble damages in the federal court action). 
It was accordingly held that the state court 
had jurisdiction to decide the merits of this 
defense, notwithstanding the exclusive grant 
of authority to the district courts to award 
affirmative relief on exactly the same facts— 
the former being viewed as complementary 
relief to further the purposes of the acts 
and prevent the reaping of the fruits of the 
illegality where it was inherent in the very 
contract sued upon. This did not mean, the 
court pointed out, that final judgment in 
the state court was conclusive upon the Dis- 
trict Court, since the latter was given exclu- 
sive jurisdiction over the action for treble 
damages and could proceed regardless of the 
state court’s determination of the defense. 
The view there taken was that in such 
a case both actions may proceed independ- 
ently without restraint from the other. 


After referring to the benefits to be de- 
rived in permitting a defendant in a state 
court action to interpose in a proper case 
such a defense as carrying out “the under- 
lying purposes of the Acts,” the court said, 
“For these reasons we think that the situa- 
tion is one where the delay and expense of 
a double trial of the same issue, do not bal- 
ance the importance of an uncommitted en- 
forcement of the remedy provided in section 
15” (at p. 190). 


[Collateral Violation] 


In this case plaintiff is suing to recover a 
balance of accounts due for unsold copies of 
books returned to defendants pursuant to 
an agreement terminating their distribution 
relationship. The agreement itself is con- 
cededly legal; but the affirmative defense 
here involved alleges that it was part of a 
conspiracy by plaintiff and its subsidiary, 
controlling the distribution of such books, 
to destroy defendants’ business. The gist 
of the wrong asserted is directed to the 
intent and manner of plaintiff’s performance 
under the termination agreement as indica- 
tive of its illegal motives. This defense re- 
lies upon the alleged illegal purposes and 
activities of the combination to establish 
the illegality of the contract, evidently col- 
lateral in nature, it seems to me, and not 
based upon any inherent illegality in the 
particular contract sued upon. 
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At this point I must observe that J am 
not passing upon the sufficiency of this de- 
fense. No such motion has indeed been 
made. However, the question of whether a 
stay of this action should be granted in- 
volves a consideration of the nature of the 
defense and for such limited purpose it is 
deemed necessary to express these views. 


[Stay Unwarranted] 


In the absence of a clear showing of in- 
herent illegality within the principle estab- 
lished by the authorities, a stay of a state 
court action is in my opinion unwarranted; 
and, even then, should be granted only if 
deemed justified after due consideration of 
all relevant factors. Where, as here, there is 
doubt as to whether the defense is maintain- 
able as a bar to plaintiff's claim, no reason 
exists to stay the latter from proceeding on 
its contract action. Defendants, it is true, 
may have the double expense of the same 
proof of the defense in this court as will 
later be offered in their case for damages 
in the federal court and the possibility of a 
judgment by plaintiff against them, but, 
whatever the result here, they will still be 
able to press their federal suit. The net re- 
sult is not such prejudice to them as, in a 
case where the validity of the defense as a 
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legally interposable defense appears to be 
dubious, should bar plaintiff from obtaining 
in accordance with the normal procedure of 
our courts a determination of its claim. 


I conclude therefore that discretion in 
favor of granting such a stay should be 
exercised only where, all other circumstances 
being the same, a clear-cut issue of inherent 
illegality, such as was involved in the Gen- 
eral Aniline case (supra) is presented. There 
defendants were being sued for breach of 
contract at the very time that the contract 
itself was the subject of an anti-trust suit 
by the government as constituting an illegal 
cartel arrangement. A defense that “the con- 
tract sued upon runs afoul of the anti-trust 
laws and is therefore illegal” was said to be 
proper. Judge Fuld then suggested that ap- 
plication might be made to Special Term 
for a stay of the contract action, with due 
consideration to be given to the fact that the 
federal courts have greater familiarity and 
expertness in handling this type of litigation. 


Balancing the various factors here present 
and bearing in mind particularly the right of 
defendants to obtain a determination of 
their anti-trust suit regardless of the out- 
come in this case, the court deems a stay 
of plaintiff’s action unwarranted and accord- 
ingly denies the motion. 


[68,321] Matter of Baltimore Jewelry Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 
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N. Y. L. J., No. 73, page 7. Dated April 16, 1956. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Antitrust Violations— 
Deposition of Witness Not Within State—A motion of an officer of a trade association 
to vacate or modify a subpoena issued by the New York Supreme Court to take his 
deposition for use in a fair trade enforcement action pending in a Maryland court was 
granted in part. The defendants in the Maryland action contended that the plaintiffs 
combined to maintain minimum prices in violation of the antitrust laws: and sought the 
testimony of the officer on this issue. The Maryland court order authorizing the taking 
of the deposition need not set forth the issues to be covered or the particular records to 
be produced. The petition of the New York court must contain this information. Also, 
the New York court determines the relevancy of the information sought. Although the 
order of the Maryland court authorized the taking of the deposition before a notary 
public, the New York court, considering the complexity of the case, ordered the depo- 
sition to be taken before a commissioner who is an attorney. 


See Fair Trade, Vol. 1, 3428.22. 


[Testimony for Use in Other State] 


Eper, Justice [Jn full text]: A witness 
moves to vacate or modify the subpoena 


| 68,321 


issued by this court to take his testimony 
for use in litigation pending in Baltimore 
City, Md. 
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The procedure provided for the taking of 
testimony in this state for judicial proceed- 
ings pending in other states to be “liberally 
construed” (C. P. A., sec. 2) in order that 
its useful functions in the interests of comity 
as well as reciprocity may be carried out. 
When objection is raised by the party or 
witness to be examined, our courts are not 
required to do more than observe that his 
fundamental rights are preserved, that the 
scope of inquiry is within the issues of the 
pending action, and that the examination 
is a fair one. In Matter of Randall (90 App. 
Div., 192, 197) it was said that “for present 
purposes it is sufficient if it appear that 
such testimony may be competent, and so 
far as the examination is not entirely ir- 
relevant to the subject matter of the action, 
the court will not, nor is it called upon, to pass 
upon the strict legality and competency of 
the evidence sought to be elicited.” The 
admissibility of such evidence will ulti- 
mately be passed on by the Baltimore 
court, and all that need be done here is to 
see that petitioners do not infringe upon 
the privacy of the witness or harass him 
by wholly unreasonable demands. 


[Objections] 

The first objection raised is to the lack 
of any reference to: the issues or to the 
particular books and records to be pro- 
duced in the petition to the Baltimore court 
or in its order authorizing the taking of the 
deposition. No such requirement exists. 
It is the petition to our court for the issu- 
ance of the subpoena which must contain 
such information; and the only document 
of the court in which the action is pending 
that is here required is a copy of the com- 
mission, order, &c., under whose authority 
the deposition is to be taken (Rule 136, 
Rules Civ. Prac.). It is sufficient for us to 
know that the Baltimore court has author- 
ized the deposition by whatever procedure 
it deems acceptable. We determine the 
preliminary question of relevance on the peti- 
tion before us. 

The subpoena duces tecum is quite a broad 
one and, except for the unusual nature of 
the issues involved, I would be inclined to 
strike out several of the items as clearly 
incompetent and irrelevant. 


[Fair Trade Action—Defenses] 


The petitioners, retail store owners in 
Baltimore, are defendants in twenty-six 
companion cases instituted by a group of 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Matter of Baltimore Jewelry Co., Inc. 


71,419 


twelve retail jewelers in the Baltimore area 
alleging that defendants sold fair traded 
jewelry below the established minimum 
price, thus violating the Fair Trade Act of 
Maryland and damaging complainants by 
such unfair competition. The defense alleges 
that the manufacturers of said articles have 
not diligently enforced fair trade prices in 
Maryland; that the twelve retail complain- 
ants have unlawfully combined to maintain 
minimum prices in violation of the anti- 
trust laws and, in pursuance thereof, have 
received advice and assistance from the na- 
tional retail jewelers association, of which 
this witness is the executive secretary, and 
have proceeded in accordance with plans 
formulated in conjunction with the associa- 
tion. The answer of petitioners sets forth 
with particularity the acts in which this 
witness and his association allegedly par- 
ticipated. 


[Information Sought] 


The witness asks that the records relat- 
ing to fair trade enforcement policies of 
the listed products, “(a),’’ should be limited 
to enforcement in Maryland. Petitioners 
are, however, entitled to ascertain whether 
fair trade prices were enforced everywhere, 
since voluntary non-enforcement in one 
state may affect the right to require com- 
pliance in another state. 

Item ‘‘(b),” relating to an application of 
this association to the Federal Trade Com- 
mission, is regarded as allowable provided 
proper limits are maintained at the time of 
the examination to confine specific inquiry 
to such matters as bear upon the issues 
raised by the defendants. Similarly with 
regard to item “(d).” These items are per- 
missible only on the theory that the matters 
therein sought to be elicited prove the in- 
tent of the Baltimore complainants to carry 
out the strategy designed by the associa- 
tion, i. e., to maintain fair trade prices in 
an unlawful manner. Examination as to 
the federal trade application and as to the 
association’s actions relating to enforcement 
of fair trade in Cleveland may be had only 
if the examination reveals that they are 
part of the same general plan which re- 
sulted in the Baltimore actions. If early 
inquiry discloses no such connection, no 
further questioning along these lines should 
be allowed. 

Item “(c)” is to be limited, as the witness 
requests, to matters relating to complain- 
ants in the state of Maryland. 
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The production of records is for limited 
use as upon an examination before trial, not 
an inspection, in this state. Documents 
which fall within the category of “work 
products” in the preparation of a lawsuit may 
be excluded by the commissioner. Books 
are not to be deposited with the commis- 
sioner. The procedure to be followed is 
clearly set forth in Matter of Williams (153 
Misc., 682) and should be adhered to. 


[Attorney to Conduct Proceeding] 
Since, as there noted, the question of 
pertinency must be passed upon in the first 
instance by the commissioner “in like man- 
ner as would a justice of the peace in a 
trial before him” (at p. 683), it is important 
to have an attorney in a complicated case 
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such as this who can hold the inquiry 
within proper bounds and enforce the 
court’s general views on the permissible 
area of examination. The order of the 
Baltimore court has authorized the deposi- 
tion to be taken before a notary public 
named by petitioners or any other qualified 
person. Under these special circumstances 
the court deems it advisable to follow the 
suggestion of Mr. Justice Callahan in Matter 
of Wilhtams (supra, at p. 684), that to as- 
sure impartial rulings “a commissioner other 
than the nominee of the parties to the liti- 
gation who is an attorney at law” should be 
appointed. 


The motion is granted to the extent indi- 
cated. Settle order accordingly. 


[| 68,322] Opinion of the Attorney General of the State of Wisconsin. 
Addressed to David Weber, District Attorney, Sheboygan County. Dated December 


22,1955. 44 O. A. G. 352. 


Wisconsin Unfair Sales Act 


Sales Below Cost—State Acts—Legality of Non-Contingent Gifts——The giving of 
free goods to persons entering retail stores, when the receipt of such goods is not con- 
tingent upon or tied-in to sales of other products, does not constitute a sale below cost in 
violation of the Wisconsin sales below cost law. The cost of an item given away free 
is not considered in determining the total cost of items sold when the gift is not tied to 
or contingent upon the purchase of other goods. The sales below cost law does not apply 
when there is no tie-in or contingency. 


See Sales Below Cost, Vol. 2, f 7191.53. 


[Free Goods] 


You state in your letter that certain mer- 
chants in your county have advertised free 
goods to adult persons entering their stores 
in order to entice prospective customers to 
their respective places of business. You 
state further that it is not necessary to buy 
anything in order to receive such goods, 
although most persons entering the store 
for that purpose do in fact make purchases 
of varying amounts according to their 
needs or desires. An example of such an 
advertisement reads: 


“Free Tonight, Tuesday and Wednesday, 
Cello Package of Finest California Car- 
rots. Nothing to buy—just present this 
coupon at our checkout. One coupon per 
family. Adults only. Cash value 1/20 
of a cent.” 


You ask whether such action constitutes 
a violation of sec. 100.30, the unfair sales 
act. 
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[Sales Below Cost Provisions] 


Sec. 100.30(2)(j) and (3), as amended by 
ch. 460, Laws 1955, reads as follows: 


OY * OK OK 


“(j) When one or more items are ad- 
vertised, offered for sale, sold or offered 
as a gift, or given tied in or combined 
with the sale of one or more other items, 
the price of all items shall be subject, on 
the basis of aggregate cost, to the re- 
quirements of par. (a) or (b). 


“(3) Any advertising, offer to sell, or 
sale of any item of merchandise either by 
retailers or wholesalers, at less than cost 
as defined in this section with the intent, 
or effect of inducing the purchase of 
other merchandise or of unfairly divert- 
ing trade from a competitor, impairs and 
prevents fair competition, injures public 
welfare, and is unfair competition and 
contrary to public policy and the policy 
of this section.” 
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[No Tie-in or Contingency] 


This law does not apply to gifts as such 
but to sales, specifically sales below cost. 
It would appear from the subsections quoted 
that the cost of an item given away free is 
to be considered in determining the total 
cost of items sold when the gift is tied to or 
contingent upon the purchase. In effect the 
“gift” is treated as part of the sale. It 
follows that this section does not apply 
where there is no such tie-in or contin- 
gency. Expressio unius est exclusio alterius. 


[Practice Lawful] 


That the legislature did not contemplate 
that gifts used for advertising purposes and 
not tied to sales should be treated as sales, 
is apparent from the fact that the same act 
which amended sec. 100.30, namely ch. 460, 
Laws 1955, also legislated on the subject of 
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advertising gifts when it created the new 
sec. 100.18(2). This prohibits, inter alia, 
advertising as free any item, the giving of 
which is contingent upon a purchase, with- 
out clearly stating that fact, but says noth- 
ing about non-contingent gifts. Thus, gifts 
and sales have been treated as different 
transactions, as they should be if these 
words are to be given their normal and 
usual meanings. Consequently, I can find 
no basis for treating non-contingent gifts 
as sales within the meaning of the unfair 
sales act and am of the opinion that it does 
not apply to them. To hold otherwise 
would be to substantially prohibit non- 
contingent or outright gifts by merchants, 
since all gifts must cost the original giver 
something. This would be clearly contrary 
to the results contemplated from the enact- 
ment of ch. 460 and must be presumed to 
be contrary to the legislative intent. 


[] 68,323] Waldes Kohinoor, Inc. v. Vincent A. Stabile and Madeline Stabile, indi- 
vidually and as co-partners, doing business as Industrial Retaining Ring Company. 


In the United States District Court for the Southern District of New York. Civ. 


100-200. Filed April 18, 1956. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Right To 
Maintain Action Based on Violation of Section 3, Robinson-Patman Act.—A plaintiff's 
motion to dismiss a counterclaim to recover treble damages for an alleged violation of 
Section 3 of the Robinson-Patman Price Discrimination Act on the ground that Congress 
never intended that Section 3 should be included as one of the “antitrust laws” for which 
a private civil action might be maintained was denied in view of the “weight of judicial 
Opinion.” 

See Private Enforcement and Procedure, Vol. 2, § 9011.710. 

For the plaintiff: Rubin, Baum & Levin. 


For the defendants: Mock & Blum. 


tomers to whom sales were allegedly made 
by plaintiff at below the established price 
and the approximate date of each such sale. 


Opinion 
[Sufficiency of Antitrust Counterclaim] 


Noonan, District Court [Jn full text]: 
The plaintiff herein pursuant to Rule 12(b) 
of the Federal Rules of Civil Procedure, 
(Title 28 U. S. C.) seeks to secure an order 
of this court dismissing count II of the 
defendants’ counterclaim on the ground 
that that count fails to state a claim upon 
which relief can be granted; and, pursuant 
to Rule 12(e), it seeks to procure an order 
requiring the defendants to make a more 
definite statement of count I of the counter- 
claim by setting forth the names of the cus- 


The form of the Counterclaim is not so 
vague or ambiguous that the plaintiff can- 
not reasonably be required to frame its reply. 


If it has alternative defenses depending 
upon the sales involved, it can answer alter- 
natively and resolve the matter subsequently 
by recourse to the liberal discovery proce- 
dure available in this court. The defend- 
ants should not be required to limit the 
proof of their case at this stage in the 
proceeding. 
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[Section 3, Robinson-Patman Act] 


In its motion to dismiss Count II of the 
counterclaim, the plaintiff asserts that this 
count, being based on 15 U. S. C. Sec. 15 
(Sec. 4 of the Clayton Act) to recover 
treble damages for alleged violation of 15 
U.S. C. Sec. 13(a) (Sec. 3 of the Robinson- 
Patman Act), is, in effect, an attempt to 
recover a civil penalty based on a purely 
penal statute which provides for no such 
civil recovery, and is, therefore, invalid. 

The wording of Sec. 15 applies its provi- 
sions to anything “forbidden in the anti- 
trust laws.” The definition of the term 
“anti-trust laws’? ini 15-U., S:°GSeei12 
includes sections 1-27 of Title 15. 


[Is Section 3 an “Antitrust Law’ ?] 


While acts prohibited by 15 U. S. C. Sec. 
13(a) thus would appear to be covered by 
section 15 pursuant to the definition in sec- 
tion 12, the plaintiff contends that Congress 
never intended that Section 3 of the Robin- 
son-Patman Act (15 U. S. C. Sec. 13(a)) 
should be included as one of the “anti-trust 
laws” for which a private civil action might 
be maintained. 

The plaintiff asserts that Sec. 3 of the 
Robinson-Patman Act is exclusively a penal 
statute, is new rather than amendatory in 
character, and is completely independent of 
any other law on the subject (particularly 
the Clayton Act). 


[Prior Decisions | 


In support of this view the plaintiff cites 
various extra-judicial authorities and the 
obiter in one District of Columbia case, 
(National Used Car Market Report, Inc. v. 
National Auto. Dealers Association et al., 108 
F. Supp. 692 [1952 Trape Cases { 67,369] 
aff'd [1952 Trape Cases § 67,370] 200 F. 2d 
359). 


While these contentions possess consid- 
erable merit and no decision directly on this 
point yet has been made in this district, 
the weight of logic and authority through- 
out the country appears to be against such 
construction. 


In the National Used Car case (supra), the 
court decision most strongly relied upon 
by the plaintiff, Judge Bastian expressed his 
inclination to support the view held by the 
plaintiff herein, but did not base his deci- 
sion on that inclination. In fact, he stated 
in part as follows: (p. 694) 
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“There is doubt as to whether or not 
an action for damages or an injunction 
can be maintained under this statute. The 
view taken by many legal publications 
and law review articles is to the effect 
that no action for damages or for an 
injunction can be maintained thereunder.” 
(Citing cases). 

The partial affirmance of this decision by 
the United States Court of Appeals, Dis- 
trict of Columbia Circuit, did not touch 
upon the point in question. 


In Atlanta Brick Co. v. O’Neal, (D. C. for 
E. D. of Tex.; Texarkana Div’n) 44 F. Supp. 
39, Judge Dawkins, in discussing Sec. 3 of 
the Robinson-Patman Act, stated in part 
(p. 43): 


“Tt does not provide in express terms 
that persons injured by things forbidden 
shall have a cause of action but by de- 
claring them unlawful, the person so in- 
jured, I think, is entitled to invoke its 
provisions, if he can allege and prove 
injury proximately caused by such vio- 
lations.” 


In the case of Spencer et al. v. Sun Oil 
Go, ef aL (CD. G. for): of Conn al 350- 
1951 Trapve Cases { 62,735], 94 F. Supp. 408, 
Judge Smith stated concisely (p. 410): 


“The first defense contention is that 
13a is a penal provision only, since it does 
not purport within itself to apply civil 
sanctions and since the definition of anti- 
trust laws in the Clayton Act, 15 U. S. 
C. A., Sec. 12 et seq., was not expanded 
to include the new sections which the 
Robinson-Patman Act became. However, 
13a attacks the problem of monopoly and 
obstruction of competition in interstate 
commerce, and is, therefore, an ‘anti-trust 
law’ for violation of which civil remedies 
are given by Title 15 U. S. C. A. §§15 
and 26.” 


In Balian Ice Cream Co., Inc. v. Arden 
Farms Co., et al., (94 F. Supp. 796) [1950- 
1951 Trape Cases § 62,742], Judge Yank- 
wich, of the United States District Court 
for the Southern District of California, 
Central Division, went into the legislative 
history of the Robinson-Patman Act, and 
other similar legislation, in a scholarly deci- 
sion which dealt directly and at length with 
each and every point raised by the plaintiff 
on this motion. 

He concluded, in an opinion too extensive 
to quote, that the provisions of the Robin- 
son-Patman Act (including Sec. 3 thereof) 
were part of the anti-trust laws of the 
United States. Although not appealed on 
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this point, the United States Court of Ap- 
peals for the Ninth Circuit has cited with 
approval Judge Yankwich’s conclusion. 
(Karseal Corporation v. Richfield Oil Corp. 
[1955 Trapve Cases § 68,020] 221 F. 2d 358, 
365). See also Myers et al., v. Shell Oil Co. 
Cindi Da ealit. CD, (1950-1951 Trane 
CASES { 62,816], 96 F. Supp. 670, 673; F. & 
A. Ice Cream Co. v. Arden Farms Co. et al., 
(S. D. California C. D.) [1950-1951 Trapr 
CASES { 62,848] 98 F. Supp. 180. 


In Hershel California Fruit Products Co., 
Inc., et al. v. Hunt Foods, Inc. (D. C. for 
N. D. California, S. D.) [1954 Trape Cases 
7 67,653] 119 F. Supp. 603, U. S. District 
Judge Oliver Carter, while voicing his 
doubts as to the correctness of the view 
prevalent elsewhere in this circuit, never- 
theless felt bound thereby. 


At page 606 he stated: 


“The question of whether or not a 
private party may maintain an action for 
damages or an injunction as a result of 
a violation of Section 3 of the Robinson- 
Patman Act has been considered by sev- 
eral courts. Holding that that statute is 
one of the ‘anti-trust laws of the United 
States’ and that an action thereunder is 
maintainable by a private party are:” 
(citing cases and also pointing out cita- 
tions for other views). 


He went on to say: 


“While the court has grave doubts as 
to the correctness of the view that the 
Robinson-Patman Act is one of the ‘anti- 
trust laws’ and that Section 3 of that Act 
is included within the provisions of Sec- 
tions 4 and 16 of the Clayton Act giving 
a private party the right to maintain an 
action for an alleged violation of the statute, 
this view represents the weight of authority 
of the United States District Courts which 
have passed upon the question.” 


In a decision not officially reported [Hipps, 
et al. v. Bowman Dairy Co., U. S. D. C. for 
N. D. of Illinois, E. D., Docket # 48C1478-A, 
dated 4-13-51, unofficially reported in 1950- 
1951 C. C. H. Trave Cases 64,536 (Para- 
graph 62,859)], District Judge Philip L. 
Sullivan, in deciding the merits of defend- 
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ant’s motion to dismiss one count of the 
plaintiff's complaint, based solely on the 
contention that Sec. 3 of the Robinson- 
Patman Act is not an anti-trust law within 
the meaning of Sec. 4 of the Clayton Act, 
cited the opinion of the United States 
Supreme Court in the Bruce’s Juices case 
(infra) as authority for the proposition that 
a private, treble damage sanction was avail- 
able for damages incurred as a result of 
violations of the Robinson-Patman Act. 


In the case of Bruce’s Juices, Inc. v. 
American Can Co. [1946-1947 Trane Cases 
7 57,553] 330 U. S. 743, Mr. Justice Jackson, 
speaking for the majority of the Court, said 
by way of dicta, with respect to the Robin- 
son-Patman Act (p. 750): 


“The Act prescribes sanctions, and it 
does not make uncollectibility of the pur- 
chase price one of them. Violation of the 
Act is made criminal and upon conviction 
a violator may be fined or imprisoned. 
AONStatl ALSZ28iiel SUS StuGy SilsarieAny: 
person who is injured in his business or 
property by reason of anything forbidden 
therein may sue and recover threefold 
the damages by him sustained and the 
costs of suit, including a reasonable at- 
LOnlevas Mees Oo (Slatezol lon Wie Sas 
§ 15. This triple damage provision to 
redress private injury and the criminal 
proceedings to vindicate the public inter- 
est are the only sanctions provided by 
Congress.” 


(See also the dissent therein of Mr. Jus- 
tice Murphy speaking for the four-man 
minority). 


[Motion to Dismiss Denied] 


In conclusion, and relying upon the 
weight of judicial opinion throughout the 
country, and in particular upon the logic 
and phraseology of Judge Yankwich’s deci- 
sion in the Balian Ice Cream Co. case 
(supra), this court hereby denies the plain- 
tiff’s motion to dismiss count II of the de- 
fendants’ counterclaim. 


Motions denied. Settle order. 


[] 68,324] Jersey Tire Co., Inc. and Apartment House Supply Co., d/b/a Brick 
Church Appliance Co. v. Philco Distributors, Inc. and Philco Corporation. 


In the United States District Court for the Southern District of New York. Civil 


97-322. Filed April 16, 1956. 
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U. S. v. Imperial Chemical Industries, Ltd. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Parties—Unwilling Plaintiff—Where a complaint in a private antitrust action was not 
signed by the attorney representing the plaintiffs and was not verified, and it appeared 
that an out-of-state attorney had stated that a company, named as a plaintiff, did not 
desire to participate in the action, the court ordered a hearing to determine whether or 
not the company was an unwilling plaintiff. The attorney appearing in the action had 
insisted upon representing the company upon the ground that the out-of-state attorney 
made the statement because of acts of duress and coercion attributable to the defendants. 


See Private Enforcement and Procedure, Vol. 2, § 9005. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 
For the defendants: Donovan, Leisure, Newton & Irvine, New York, N. Y. 


Memorandum 
[Motion To Dismiss] 


EpMunp L, PAtmiert, District Judge [Jn 
full text]: This action seeks treble damages 
and injunctive relief based upon alleged vio- 
lations of the Clayton Act and the Robin- 
son-Patman Act. The defendants move to 
dismiss the fourth complaint served in the 
action on the ground that the plaintiffs have 
failed to comply with the decision of this 
Court relating to the plaintiffs’ third com- 
plaint and on the further ground that the 
complaint before me fails to comply with 
various of the Federal Rules of Civil Pro- 
cedure. 

[Unwilling Plaintiff 


I cannot reach these issues, however, 
because of a matter which was alluded to 
upon the argument and which is of such 
basic import that I believe it should be 
resolved at the threshold. 

It appears that the plaintiff Apartment 
House Supply Co. is an unwilling plaintiff 
in this action. 


The complaint on file is neither signed 
by the attorney representing the plaintiffs, 
nor verified and is apparently filed in vio- 
lation of Rule 11 of the Federal Rules of 
Civil Procedure. Although this point was 
not raised on the motion, it becomes signifi- 
cant in the light of the oral statements of 
Counsel for both sides to the effect that an 
attorney admitted to practice in the State 
of New Jersey had communicated with each 
of them and had stated that the plaintiff 
corporation above mentioned did not desire 
to participate in this litigation. Plaintiffs’ 
Counsel insisted upon representing this al- 
legedly unwilling plaintiff upon the ground 
that the communication of the New Jersey 
Counsel was caused by acts of duress and 
coercion attributable to the defendants. 
Under the circumstances, I shall direct an 
immediate hearing by a Special Master. 


Submit order on notice under Rule 53 of 
the Federal Rules of Civil Procedure. 


[f 68,325] United States v. Imperial Chemical Industries, Ltd., E. I. du Pont de 


Nemours and Co., Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 


No. 24-13. Filed April 5, 1956. 


Case No. 789 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—In- 
junctive Decrees—Interpretation—Where defendants in a Government antitrust action 
applied for an interpretation of a judgment entered against them because a controversy 
had arisen as to the extent to which the judgment declared unlawful and unenforceable 
a provision of an agreement between them, the court found that the judgment did not 
prohibit one of the defendants from receiving from the other defendant a grant to sub- 
license its foreign patents, royalty free, for employment with polythene produced by any 
manufacturer. The court, in so determining, took into consideration the fact that the 
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judgment with respect to foreign patents was predicated on an in personam jurisdiction 


and the purpose of the judgment. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8233.325. 


For the plaintiff: Ephraim Jacobs and Marcus A. Hollabaugh, Special Assistants to 


the Attorney General. 


For the defendants: 


Coudert Brothers (Mahlon B. Doing and Joseph A. McManus, 


of counsel) for Imperial Chemical Industries, Ltd.; and Covington & Burling (Gerhard 
Gesell and Nestor S. Foley, of counsel) for E. I. du Pont de Nemours and Co., Inc. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {[ 67,739, 1952 Trade Cases {| 67,282, 1950-1951 Trade Cases {[ 62,923, and 


1948-1949 Trade Cases {] 62,350. 


Memorandum 
[Interpretation of Judgment] 


Ryan, District Judge [Jn full text]: An 
application has been made jointly by ICI 
and duPont for judicial interpretation of 
paragraph 6 of Article VII of the final 
judgment. 


A controversy has arisen as to the extent 
to which the judgment declared unlawful 
and unenforceable ceitain provisions of an 
agreement known as The Polythene Agree- 
ment of 1946, particularly with respect to 
the enjoyment and application of duPont 
owned polythene foreign use and process 
patents by sublicensees of ICI. 


With a recollection refreshed by a read- 
ing of some of the prior proceedings and 
with familiarity with these proceedings as- 
sumed, the following determination is made. 


[Government Charges] 


The charge against the defendants was 
that they had conspired to accomplish a 
division of world markets and the elimi- 
nation of competition among themselves 
and between them and third parties in the 
trade and commerce of chemical products, 
sporting arms and ammunition. It was fur- 
ther charged that this unlawful agreement 
was advanced and accomplished in part by 
unlawful contracts, agreements, arrange- 
ments and understandings among which the 
Polythene Agreement of 1946 was specifi- 
cally named. It was alleged that judicial 
remedy was necessary to restore compe- 
tition and the relief sought was a judgment 
declaring certain practices and acts of the 
defendants to be unlawful and perpetual 
injunctions against the continuance of them 
by the defendants. 
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[Purpose of Agreement] 


It was found that a purpose of this 1946 
agreement was to carry out the licensing 
plan which duPont and ICI had to allocate 
territories and to restrain and limit compe- 
tition between themselves and others. The 
licensing plan embraced a system of ex- 
change of grants of exclusive licenses which 
conformed to the allotment of the respec- 
tive exclusive areas and which was intended 
to mask the territorial understanding. The 
many grants of exclusive licenses were a 
potent means of achieving the planned 
objective, and the grant to duPont of an 
exclusive license under the ICI United 
States polythene patents was not the least 
among them. 


[Scope of Judgment] 

The judgment with respect to foreign 
patents was predicated on an in personam 
jurisdiction; it was not presumed to other- 
wise regulate or control patent grants of 
a foreign sovereignty. It was sought by 
the judgment to remove the restraints which 
were found to have been unlawfully im- 
posed on United States commerce by the 
defendants. This was accomplished in part 
by a judicial pronouncement of the unlaw- 
ful features of the Polythene Agreement 
of 1946 and the judgment enjoined the 
enforcement and future enjoyment by the 
defendants of certain grants attempted to 
be made. It is with this limited jurisdiction 
and with this declared purpose in mind 
that the paragraph under consideration 
must be read and interpreted. 

From 1939, the days of the early de- 
velopment and research on polythene, ICI 
claimed it as “a product with unique prop- 
erties and potential commercial worth, to- 
gether with a very strong patent position.” 
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(Ex. G. 668). It is recited in the 1946 
agreement that “the claims of I. C. I’s 
United States basic product and process 
patents ... are so broad as to dominate 
any patent owned or controlled by duPont 
in the same field and thus prevent duPont 
or any other person or company not licensed 
under the said U. S. patents from the manu- 
facture use or sale of polythene polymers 
in the United States of America by any 
process now known or foreseeable, without 
infringing the said patents.” It is further 
set forth that “duPont has requested I. C. I. 
to grant it licenses under the inventions 
disclosed in the patents enumerated... 
and future improvement patents . . ., which 
I. C. I. has agreed to do for the consider- 
ations, and on the terms and conditions, 
hereinafter appearing.” 

The agreement provided for a grant to 
duPont of an exclusive license, with the 
right to sublicense under certain specified ICI 
United States patents and for the payment 
of cash royalties by duPont to ICI based 
upon the net selling price of polythene poly- 
mer produced by it and its sublicensees. It 
also granted to ICI a non-exclusive royalty 
free license with the right to sublicense under 
certain duPont foreign polythene patents. 

It is not now disputed by ICI and duPont 
that under the terms of this agreement, as 
written, ICI received a grant to sublicense 
these duPont foreign patents, royalty free, 
for employment with polythene manufac- 
tured by any manufacturer—whether by ICI 
or one of its licensees under the basic ICI 
polythene patents. The controversy arises 
as to whether the continued enjoyment of 
this grant was enjoined by the decree. 

It is the contention of ICI that the final 
judgment preserved and left unimpaired 
whatever licenses or licensing rights under 
duPont’s foreign patents were vested in 
ICI at the time of the entry of the judg- 
ment. It is duPont’s position that, of the 
licenses and licensing rights of ICI under 
the agreement, there was left unimpaired and 
operative only the right to apply duPont 
foreign patents in ICI’s own manufacture, 
use and sale of polythene, and that ICI has 
been enjoined by the judgment from exer- 
cising or enjoying the right to license or 
sublicense to any other manufacturer or its 
customers the duPont foreign patents for 
use in processing or marketing polythene 
of non ICI manufacture. 
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[Parties Elect To Be Bound] 


Performance of the Polythene Agreement 
of 1946 was enjoined except as to the pro- 
visions which provided: 


1. “for the non-assertion of polythene 
patents and foreign polythene patents,” 


2. for duPont’s or ICI’s “using on a 
non-exclusive basis any right under any 
patent or foreign patent or any right with 
respect to technical information which 
has vested under said agreement,” and 


3. for the payment by duPont of royal- 
ties to ICI as set forth in the agreement. 


Whether ICI and duPont were to remain 
bound under these surviving provisions of 
the emasculated agreement was left to their 
decision. This was made quite plain at a 
hearing on the formulation of the judgment 
held on June 27, 1952 when the Court 
refused to include language “directing the 
payment of the royalty” provided for by the 
agreement. The language finally incorpo- 
rated in the decree—“that duPont shall 
continue to be obligated to pay royalties 
to ICI as set forth” in the agreement must 
be read in this light: that it left entirely 
to the election of ICI and duPont whether 
they wished to continue to carry on under 
the remaining provisions of the agreement. 
The parties by their own choice, since the 
entry of judgment, have elected to be bound 
as before by the terms of the agreement as 
written, subject only to the injunctive pro- 
visions of the judgment. 


The considerations passing from duPont 
to ICI were stated in the agreement and 
embraced not only cash payments calcu- 
lated upon the net selling price of all the © 
sales of polythene polymers produced by 
duPont and its sublicensees, but also the 
other “terms and conditions” expressly ap- 
pearing in the agreement. These included 
the grant of a license to ICI on all duPont 
foreign polythene patents, together with the 
right to ICI to grant sublicenses. All this 
—both the cash payments and the grant- 
back, were considered and spoken of as 
“royalties” at the time of the hearings on 
the final judgment; thus, the considerations 
due to ICI under the agreement were spoken 
of by duPont as “a royalty that is paid part 
in cash and part by the licensing of patents 
and technology.” The word “royalties” as 
used in Article VII was intended to and 
did include both, and these duPont elected 
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to pay by its decision to continue to oper- 
ate under the agreement. 


[ Contentions | 


DuPont points to the fact that it no 
longer has the right to sublicense ICI 
United States patents except to users of 
polythene polymers of duPont manufacture 
and that consequently it has lost a valuable 
right. This is so; the continued exercise by 
duPont of that grant was enjoined because 
it placed duPont’s United States competi- 
tors at a distinct disadvantage the extent 
of which was indicated in the opinion on 
remedies. But, nothing in the judgment 
directed that the duPont cash royalty pay- 
ments to ICI be calculated upon any basis 
different from that which was used before 
the judgment or that these cash royalties 
be increased in any amount. 


As duPont points out it was not the 
intention of the judgment to enjoin the 
continuance of lawful operations in poly- 
thene by ICI and it. It was recognized 
that polythene was a product invented and 
developed by ICI; that ICI held valid, 
broad basic process and product patents in 
the United States and foreign countries; 
that ICI had disclosed to duPont not only 
its inventions relating to polythene but also 
its technology, and that the duPont process 
and use patents, although in part the result 
of independent research by duPont in the 
field, were the fruit of the inventions of and 
disclosures first made by ICI to duPont. 
It was not our purpose to take from ICI 
the dominant position in the polythene field 
which it had acquired by its basic inven- 
tions and industry, particularly in foreign 
markets. Although the grant back pro- 
visions of the polythene agreement were 
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generally criticized the evil found in them 
sprang from the fact that they were coupled 
with the grant to duPont of an exclusive 
license. Requiring a grant back of improve- 
ment patents to the holder of the dominant 
patent was recognized as just and was per- 
mitted by the compulsory licensing articles 
of the final judgment. These were included 
at the suggestion of both ICI and duPont 
over the objection of the Government. 


DuPont urges that a very limited inter- 
pretation be placed on the word “using” in 
the provision of the judgment, “that noth- 
ing in this judgment shall prevent duPont 
or ICI from using on a non-exclusive basis 
any right under any patent or foreign pat- 
ent ... which has vested under said agree- 
ment.” It fails to recognize that ICI was 
the owner of the dominant basic patents 
and that it had the unquestionable right to 
grant licenses on all its foreign patents. 
“Using” as here employed meant not only 
a “using” by ICI but also a “using” by its 
licensees operating under its basic patents. 


To attempt to compel by the final judg- 
ment foreign manufacturers of polythene 
polymers to negotiate two sets of licenses, 
one with ICI under its broad basic foreign 
patents and another with duPont under its 
improvement process and use foreign pat- 
ents, indeed, seems an unwarranted and 
unnecessary extension of in personam juris- 
diction concerning foreign patents. It would 
not operate to place these foreign manu- 
facturers in a position where they would 
be effective competitive exporters of their 
products into the United States; nor, would 
it serve this purpose to restrict the use of 
these duPont foreign patents only to those 
foreign manufacturers utilizing polymers of 
ICI manufacture. 


[7 68,326] Bissell Carpet Sweeper Company v. Masters Mail Order Company of 


Washington, D. C., Inc. 


In the United States District Court for the District of Maryland. Civil No. 7384. 


Filed March 23, 1956. 


Maryland Fair Trade Act and McGuire Act 


Fair Trade—Advertising Below Fair Trade Prices—Noncontracting Dealer—Sales 
from Non-Fair Trade Jurisdiction to Fair Trade Jurisdiction—Applicability of Maryland 
Fair Trade Act.—A District of Columbia mail order company, a nonsigner of a fair trade con- 
tract, cannot be prohibited, under the Maryland Fair Trade Act, from advertising, offering for 
sale, or selling in the District of Columbia products below their established Maryland 
fair trade contract prices to residents of Maryland. The advertising of such sales, by 
newspaper or direct mail, was directed to Maryland residents, but the company made 
no sales of fair traded products in Maryland. The Maryland Act only applies to advertis- 
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ing in Maryland that commodities covered by a fair trade contract with a Maryland vendor 
can be purchased in Maryland at less than the price fixed under the Maryland contract. 
The Act has no extraterritorial application. Advertising originating in the District of 
Columbia and directed to residents of Maryland, but offering the products for sale only 
in the District of Columbia, is not a violation of the Maryland Act. Furthermore, the 
application of the Maryland Act to such advertising is not authorized by the Federal 
McGuire Act. 


See Fair Trade, Vol. 1, 3258.22, 3262. 


Fair Trade—Advertising Below Fair Trade Prices—Noncontracting Dealer—Sales 
from Non-Fair Trade Jurisdiction to Fair Trade Jurisdiction—Applicability of McGuire 
Act.—The federal McGuire Act does not authorize the application of the Maryland 
Fair Trade Act to a District of Columbia mail order company, a nonsigner of a 
fair trade contract, which offers for sale in the District of Columbia products 
below their established Maryland fair trade contract prices, to residents of Mary- 
land. The advertising of such sales, by newspaper or direct mail, was directed to 
Maryland residents, but the company made no sales of fair traded products in Maryland. 
The McGuire Act removes from the application of the antitrust laws, so far as the 
Maryland Fair Trade Act is concerned, only contracts prescribing minimum prices on 
resales or sales in Maryland. In the instant case, sales were made from the District of 
Columbia, not in Maryland, and the advertising and offers related only to such District 
of Columbia transactions. An effort to apply the Maryland Act to such advertising and 
offers would not be authorized by the McGuire Act. Although the court was of the 
opinion that the legislative history of the McGuire Act seems to support the view that the 
Act does not purport to apply to such transactions, the court based its decision on the 
construction of the Act since the meaning of the legislative history of the Act was doubtful. 


See Fair Trade, Vol. 1, f 3258.80, 3262.80. 


For the plaintiff: J. Cookman Boyd, Jr., Baltimore, Md., and Gilbert H. Weil, 
New York, N. Y. 


For the defendant: J. R. Miller and H. R. Miller, Silver Spring, Md., and K. Norman 
Diamond, Bethesda, Md. 


[Fair Trade Violations Alleged] 


R. Dorsey WarkINs, District Judge [Jn 
full text]: Plaintiff, Bissell Carpet Sweeper 
Company (Bissell), a Michigan corporation, 
sued Masters Mail Order Company (Mast- 
ers), a Maryland corporation, defendant, for 
violation of the Maryland Fair Trade Act, 
Annotated Code of Maryland, 1951 Edition, 
Article 83, Sections 102-110, and for viola- 
tion of “the similar fair trade laws of other 
States.” The complaint contained the requi- 
site allegations for suits based upon di- 
versity of citizenship, and the customary 
allegations that plaintiff was engaged in 
manufacturing, selling and distributing car- 
pet sweepers throughout the United States, 
bearing plaintiff's trade-marks, name and 


brand; that plaintiff had expended large 
sums of money in advertising such trade- 
marks, name and brands and had estab- 
lished therefor a valuable name, reputation 
and good will, and that such products are in 
free, fair and open competition in Maryland 
and in “all other States” with products of 
the same general class. The complaint fur- 
ther alleged the execution of written agree- 
ments with dealers and distributors in all 
States having fair trade laws, under which 
the signers “agreed not to resell? certain 
of the carpet sweepers manufactured by 
plaintiff bearing its trade-marks, name and 
brands at prices less than those expressly 
set forth” in such agreements. 


1 The agreement filed as an Exhibit with the 
complaint is a ‘“‘Direct Retailer’s Purchasing 
Agreement’’ and the prices are set forth in a 
“Direct Retailer’s Price List.’’ 

A ‘‘direct retailer’’ agrees that: 

“We will not sell sweepers bearing your 
name or trademark at less than your Fair 
Trade minimum retail prices at the time of 
such sales. (See other side for present price 
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list.) (This paragraph does not apply any 
place where price agreements are not permitted 
by law.)”’ 

It will be noted that the undertaking of the 
“direct retailer’’ does not, as is usually the 
case, contain an express prohibition against 
“advertising’’ or ‘“‘offering for sale’’ at less 
than the fair-trade minimum. 
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It is then alleged on information and be- 
lief that defendant has been “and is con- 
tinuing wilfully and knowingly to advertise 
and offer for sale’? plaintiff’s fair traded 
products “at prices substantially lower than 
those established by plaintiff pursuant to” 
the laws of Maryland and the similar fair 
trade laws of other States; and that unless 
enjoined, defendant “will continue to adver- 
tise and offer for sale’ such commodities 
at less than fair-trade prices. 

An injunction is prayed restraining de- 
fendant “from advertising, offering for sale 
or selling” any of plaintiff’s fair-traded com- 
modities “at prices less than those stipu- 
lated in plaintiff’s fair trade contracts and 
price lists supplemental thereto in force and 
effect with retailers in the State of Mary- 
land and all other States having similar 
statutes.” 

[Answer] 


Defendant’s answer directly denied the 
allegations of certain paragraphs of the 
complaint, and denied “sufficient knowledge 
or information to form a belief as to” the 
remaining paragraphs. The answer also 
asserted five separate defenses which need 
not be here summarized or considered. 


[Summary Judgment Motion] 


The defendant filed a motion for sum- 
mary judgment under F. R. C. P. 56. The 
motion, in addition to facts and grounds 
stated in an affidavit filed in support of 
the motion, set forth the additional grounds 
for relief (1) that the case is controlled by 
the decision in Revere Camera Company v. 
Masters Mail Order Company of Washington, 
D. C., Inc., D. Md. 1955 [1955 TRADE CASES 
7 67,981], 128 F. Supp. 457, which would 
require judgment for the defendant; (2) 
that state law and the McGuire Act, 15 
U. S. C. Sec. 45(a) could not be applied 
to defendant’s over-the-counter or mail order 
transactions, which occur only in the Dis- 
trict of Columbia; (3) that to attempt to 
apply State law or the McGuire Act to the 
District of Columbia would conflict with the 
exclusive jurisdiction over the District of 
Columbia vested in Congress by Article 1, 
Section 8, of the Constitution of the United 
States, and that Congress has five times re- 
fused to pass fair trade legislation in the 
District of Columbia; and (4) that defend- 
ant has been dissolved since the filing of 


2Note that the complaint does not allege 
sales by defendant at less than fair-trade prices, 
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the complaint and has been succeeded by a 
District of Columbia corporation. 


[Defendant's Business] 


The affidavit in support of the motion 
averred that defendant has only one busi- 
ness establishment, which is located in the 
District of Columbia, in which a stock of 
merchandise is maintained which is offered 
for sale both over-the-counter and by mail, 
more than two-thirds of the sales being 
over-the-counter; that all sales by mail have 
been made pursuant to orders received di- 
rectly from purchasers at the Washington, 
D. C. place of business; and that all mail 
orders have been filled by direct shipments, 
in factory cartons, originating from the Dis- 
trict of Columbia, either by mail or by other 
carriers. 


The affidavit also alleged on information 
and belief that “such products have been 
exclusively purchased by consumers for 
their own use and have not been held for 
resale in Maryland or any other fair trade 
jurisdiction” and ‘no mail order customer 
or any other customer of the Company has 
ever purchased any goods from it for resale.” 


The affidavit further averred that the 
only salesmen employed by the defendant 
are those who serve behind the counter in 
its store in the District of Columbia, and 
that defendant “has not advertised or off- 
ered plaintiff’s products for sale except by 
mail from, or over the counter in, its place 
of business in the District of Columbia.” 
The affidavit concluded with the allegation 
that as of October 18, 1954 the defendant 
was dissolved and the defendant’s business 
has since been carried on by a corporation 
bearing the same name but organized under 
the “modern corporation law” of the Dis- 
trict of Columbia. 


[Issue] 


No opposing affidavit was filed. At the 
hearing on the motion, counsel for plaintiff 
conceded, for purposes of the motion, the 
facts averred in the affidavit in support of 
the motion. Both sides agreed “that there 
is no genuine issue as to any material fact” 
(F. R. C. P. 56(c)), and that the pleadings 
had been intentionally framed to present 
the question of law as to whether or not 
advertising originating in the District of 
Columbia, a non-fair-trade jurisdiction, di- 


anywhere. As will be later seen, this omission 
is advertent. 
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rected to residents of Maryland and other 
fair trade States, either by newspaper ad- 
vertising or direct mail advertising, but 
“offering” the goods “for sale” only in the 
District of Columbia,® is a violation of the 
Maryland Fair Trade Act; and if so, whether 
the application of the Maryland Act to such 
advertising is authorized by the McGuire 


Act, (15 -Us-S-C. 6en345(a) C1) swe 


STATUTES INVOLVED 
[Maryland Act] 


The purpose of the Maryland Fair Trade 
Act, as enacted by Laws of 1937, ch. 239, 
\-as stated to be: 


“ee 


é to protect trade-mark owners, 
producers, distributors and the general 
public against injurious and uneconomic 
practices in the distribution of competitive 
commodities bearing a distinguishing trade- 
mark, brand or name, through the use of 
voluntary contracts establishing minimum 
resale prices and providing for refusal 
to sell unless such minimum resale prices 
are maintained.” 


The applicable portions of the Maryland 
Fair Trade Act, Annotated Code of Mary- 
land, 1951 Edition, Article 83, are Sections 
102(D), 103 and 107, reading as follows: 


“Sec. 102(D) ‘Retailer’ means any person 
selling a commodity to consumers for use. 

“Sec. 103. No contract relating to the 
sale or resale of a commodity which bears, 
or the label or container of which bears, 
or the vending equipment from which a 
commodity is sold to consumer bears the 
trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity 
and which commodity is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others shall be deemed in violation of any 
law of the State of Maryland by reason 
of any of the following provisions which 
may be contained in such contract: 

“(A) That the buyer will not resell 
such commodity at less than the mini- 
mum price stipulated by the seller. 

“(B) That the buyer will require of 
any dealer to whom he may resell such 
commodity an agreement that he will not, 
in turn, resell at less than the minimum 
price stipulated by the seller. 


“(C) That the seller will not sell such 
commodity: 
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“(1) to any wholesaler, unless such 
wholesaler will agree not to resell the 
same to any retailer unless the retailer 
will in turn agree not to resell the same 
except to consumers for use and at not 
less than the stipulated minimum price, 
and such wholesaler will likewise agree 
not to resell the same to any other whole- 
saler unless such other wholesaler will 
make the same agreement with any whole- 
saler or retailer to whom he may resell; or 


“(2) to any retailer, unless the retailer 
will agree not to resell the same except 
to consumers for use at not less than the 
stipulated minimum price. 


“Sec. 107. Wilfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pursu- 
ant to the provisions of Sections 102-110, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any per- 
son damaged thereby.” 


[McGuire Act] 
The stated purpose of the McGuire Act, 
amending section 45(a) of 15 U.S. C. is: 


“That it is the purpose of this Act 
to protect the rights of States under the 
United States Constitution to regulate 
their internal affairs and more particu- 
larly to enact statutes and laws, and to 
adopt policies, which authorize contracts 
and agreements prescribing minimum or 
stipulated prices for the resale of com- 
modities and to extend the minimum or 
stipulated prices prescribed to such con- 
tracts and agreements to persons who 
are not parties thereto. It is the further 
purpose of this Act to permit such stat- 
utes, laws, and public policies to apply 
to commodities, contracts, agreements, and 
activities in or affecting interstate or for- 
cign commerce. 


As so amended, 15 U. S. C., Sec. 45(a) 
(1)-(5) reads as follows: 


“Sec. 45. Unfair methods of competi- 
tion unlawful; prevention by Commission 


“(a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts 
or practices in commerce, are declared 
unlawful. 


“(2) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful any contracts or agree- 
ments prescribing minimum or stipulated 
prices, or requiring a vendee to enter into 


’ That is, the advertising advises the reader 
that the goods in question can be purchased 
from defendant’s District of Columbia store. 
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contracts or agreements prescribing mini- 
mum or stipulated prices, for the resale 
of a commodity which bears, or the label 
or container of which bears, the trade- 
mark, brand, or name of the producer or 
distributor of such commodity and which 
is in free and open competition with 
commodities of the same general class 
produced or distributed by others, when 
contracts or agreements of that descrip- 
tion are lawful as applied to intrastate 
transactions under any statute, law, or 
public policy now or hereafter in effect 
in any State, Territory, or the District 
of Columbia in which such resale is to be 
made, or in which the commodity is to be 
transported for such resale. 


“(3) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
policy now or hereafter in effect in any 
State, Territory, or the District of Colum- 
bia, which in substance provides that will- 
fully and knowingly advertising, offering 
for sale, or selling any commodity at less 
than the price or prices prescribed in such 
contracts or agreements whether the per- 
son so advertising, offering for sale, or 
selling is or is not a party to such a con- 
tract or agreement, is unfair competition 
and is actionable at the suit of any person 
ilamaged thereby. 

“(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise or 
enforcement of any right or right of 
action as described in paragraph (3) of 
this subsection shall constitute an unlaw- 
ful burden or restraint upon, or interfer- 
ence with, commerce. 

“(5) Nothing contained in paragraph 
(2) of this subsection shall make unlawful 
contracts or agreements providing for the 
establishment or maintenance of mini- 
mum or stipulated resale prices on any 
commodity referred to in paragraph (2) 
of this subsection, between manufacturers, 
or between producers, or between whole- 
salers, or between brokers, or between 
factors, or between retailers, or between 
persons, firms, or corporations in compe- 
tition with each other.” 


REVERE v. MASTERS 


There is real substance in defendant’s con- 
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128 F. Supp. 457. The first part of the opin- 
ion is devoted to a discussion of the impact 
of the McGuire Act, 15 U. S. C. Sec. 45(a), 
upon the sale and delivery of merchandise 
from the District of Columbia into Mary- 
land. However, the court then discussed, 
and expressed its views upon, the applica- 
tion of the McGuire Act and Section 107 of 
Article 83 of the Maryland Code of Public 
General Laws, as follows, 128 F. Supp. at 
pp. 461-462: 


“The contention of the defendant here in 
support of the motion to dismiss the com- 
plaint is that, by the language of the Mc- 
Guire Act, Congress did not intend it to 
apply to sales made by a vendor in one 
State or Territory having no fair trade 
law with shipments of goods into another 
jurisdiction; and further that to find such 
an intention in the McGuire Act would be 
contrary to the constitutional principles of 
freedom of interstate commerce. To the 
contrary the plaintiff here contends that 
the McGuire Act was intended to subject 
goods shipped from a non fair trade juris- 
diction into a fair trade State to the laws 
of the State into which they were shipped. 
And more particularly it is contended by 
the plaintiff that offers by mail, advertise- 
ment or circular by a vendor in a non 
fair trade jurisdiction to sell goods at 
cut prices in a fair trade State is contrary 
to the effect of the McGuire Act; and 
more particularly is a violation of section 
107 of Article 83 of the Maryland Act 
which provides: 

‘Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of Sections 102-110, whether the 
person so advertising, offering for sale or 
selling is or is not a party to such contract, 
is unfair competition and is actionable at 
the suit of any person damaged thereby.’ 


“Tn the MacMillan case [Sunbeam Corp. 
v. MacMillan, D. Md. 1953, 110 F. Supp. 
836] the Maryland fair trade law in gen- 
eral and its validity and enforcement in 
several cases in the Maryland Court of 
Appeals was considered and reviewed. 
There was no occasion in that case to con- 
sider the applicability of section 107 to the 
factual situation presented in the instant 
case with respect to the sale of goods 
from Washington into Maryland. And I 
know of no Maryland judicial decision 


tention that the question here involved was 
decided by Judge Chesnut in his opinion 
in Revere Camera Company v. Masters Mail 
Order Company of Washington, D. C., Inc., 
D. Md. 1955 [1955 Trape Cases { 67,981], 
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which deals with such a situation. In the 
absence of any expression by the Mary- 
land Court of Appeals upon the subject, 
it at least would be a very doubtful con- 
clusion that section 107 should be here 
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applied to the instant situation as con- 
tended for by the plaintiff. Nor is it clear 
to me that the language of the McGuire 
Act does fairly support the plaintiff’s con- 
tention in this respect. 

“The plaintiff seeks to apply the lan- 
guage of section 107 of the Maryland Act 
which forbids willfully and knowingly ad- 
vertising, offering for sale or selling at 
cut prices, to the defendant’s mail order 
business conducted from the District of 
Columbia into Maryland and other fair 
trade States. While the averments of 
the complaint do in very general language 
allege a violation of the Maryland law, 
I have failed to note any specific aver- 
ment that defendant’s goods sold into 
Maryland have been there held for re-sale 
either in Maryland or to other jurisdic- 
tions. In my view the prohibition of sec- 
tion 107 of the Maryland Act has, by 
virtue of the necessary nature of the sub- 
ject matter, relation only to advertising 
or offering for sale or selling commodities 
which are to be re-sold after they have 
come into the State, whether re-sold in 
the State or out of the State. The validity 
of the whole of the Maryland Act is nec- 
essarily dependent upon the Miller-Tydings 
Act of 1937 as fortified and amplified by 
the McGuire Act of 1952; and it will be 
noted that the title of the McGuire Act 
is to amend the Federal Trade Commis- 
sion Act with respect to re-sale prices 
when in accordance with the law of a 
particular State; and para. 2 of the Mc- 
Guire Act states the exemption of fair 
trade agreements in terms of limitation as 
to the re-sale prices under particular State 
laws. In my opinion at this stage of the 
case and as now presented on the papers 
submitted on the motion before the court, 
the McGuire Act does not of itself relate 
to the subject matter of the sale of goods 
from a non fair trade jurisdiction into 
another jurisdiction either with or with- 
out sales consummated by mail order ad- 
vertising from one jurisdiction to the 
other. Historically considered, the im- 
pact of the Miller-Tydings Act and the 
McGuire Act on the Sherman Act had 
the effect of removing from the operation 
of the Sherman Act re-sale price main- 
tenance agreements when authorized by 


4 Sunbeam Corp. v. Missouri Petroleum Prod- 
ucts Company, Inc., Civil Action No. 9887, E. D. 
Missouri. 

5In its discussion in this case of the Masters 
decision, plaintiff, as did the Court in the 
decision therein, refers to resales. Elsewhere 
in its brief and argument, plaintiff refers to 
“‘sales.”’ 

SIt is at least doubtful that plaintiff ‘‘has 
expended large sums of money in advertising,”’ 
as alleged in the complaint, on any theory 
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the law of a particular State. Or, in other 
words, Congress restored to the several 
States their power to regulate commerce 
within the State exempt from the prohi- 
bition of the Sherman Act, and Con- 
gress also exempted from the Sherman 
Act interstate commerce with respect to 
transactions either permitted or prohibited 
by the laws of the fair trade States re- 
spectively. The result is that the Sher- 
man Act does not apply to interstate 
commerce as to shipments into or out of 
fair trade States in the carrying out of 
fair trade agreements. It is the law of 
the particular State which is to control 
in those situations.” (Court’s italics.) 


The Court then reviewed the Cole amend- 
ment which would have specifically covered 
and excluded mail order sales from non- 
fair-trade States into States having fair- 
trade laws; the position of the Department 
of Justice* that the McGuire Act did not 
prohibit advertising in fair-trade States of 
sales at cut prices in a non-fair-trade State; 
the possible contrary construction of legis- 
lative history (128 F. Supp. at p. 463); and 
then expressed the conclusion that “if the 
only issue tendered by the averments of the 
complaint were the effect of the McGuire 
Act,” a dismissal would be in order (128 
F. Supp., p. 464). As, however, various 
factual issues were also raised, the motion 
to dismiss was overruled without prejudice. 


Plaintiff contends that Section 107 of 
Article 83 of the Maryland Code covers 
three separate and different offenses; (a) 
advertising; (b) offering for sale; or (c) 
selling ° at less than fair-trade prices. Plain- 
tiff also contends that advertising may be 
more disruptive of resale price maintenance 
than actual sales.° Both of these conten- 
tions were pressed in argument’ in the 
Masters case, so that Judge Chesnut’s hold- 
ing that section 107 of Article 83 has “rela- 
tion only to advertising or offering for sale 
or selling commodities which are to be 
re-sold after they have come into the State,” 
far from being dictum,’ was essential to the 
decision of the case. 
other than that advertising would produce sales. 

7In the course of oral argument in the Mas- 
ters case, counsel attacked, not less than fifteen 
times, Masters’ practice of advertising and 
selling; and the subject of advertising was 


separately mentioned on not less than twenty 
other occasions. 

8 As contended in oral argument on the mo- 
tion in this case. Contra, see Note: 54 Mich. 
L. Rev. 431 (1956). 
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Moreover, in plaintiff's memorandum in 
Opposition to Motion to Transfer in the 
Masters case, counsel stated: 


“Thus the act of advertising, independ- 
ently of any consummated sales, is all 
that the plaintiff need show to establish a 
cause of action. The law obviously rec- 
ognizes the deleterious consequences of 
such advertising, which presumably would 
not be done unless the advertiser con- 
templated eventual sales.” 


Counsel for plaintiff herein participated in 
the argument in the Masters case. 


This Court could therefore properly grant 
defendant’s motion to dismiss on the basis 
of the opinion in Revere Camera Company v. 
Masters Mail Order Company of Washington, 
D. C., Inc., D. Md. 1955, [1955 TrapE Cases 
7 67,981], 128 F. Supp. 457. If the Maryland 
Act relates only to advertising, offering 
for sale or selling commodities which are 
to be re-sold after they come into Maryland, 
a fortiori it would appear inapplicable merely 
to advertising or offers disassociated from 
sales. Nevertheless, plaintiff has requested, 
and the pleadings require, a decision on this 
limited question under the Maryland Fair 
Trade Act. 


Several approaches suggest themselves. 


TECHNICAL ASPECTS OF PLAINTIFF'S 
AGREEMENTS 


1. Plaintiff's Maryland retail price main- 
tenance agreement is designated a “Direct 
Retailer’s Purchasing Agreement.” Under 
it plaintiff agrees to recognize the signer as 
a “direct retailer’ and to extend to the 
signer plaintiff’s “unit prices to direct re- 
tailers.” The signer agrees to place orders 
in minimum quantities of 36 regular sweep- 
ers for shipment at one time: “TERMS 
will be 2% 10 days, net 30 days, EOM. 
SHIPMENTS will be FOB Grand Rapids, 
Michigan. Title shall pass upon delivery of 
goods to carrier-and thereafter risk of loss 
shall be upon” the signer. 

Presumably a “direct dealer” is one who 
deals “directly” with the plaintiff. There 
is no allegation in the complaint that de- 


9E.g., the agreements filed as exhibits in 
Revere Camera Company v. Masters Mail Order 
Company of Washington, D. C., Inc., U. S. D. C. 
Md., C. A. 7710; Hastman Kodak Company . 
Home Utilities Company, Inc., U. S. D. C. Md., 
CAGE S379: 


19 See Note 9. 
The possible defects in the form of plain- 


tiff’s Direct Retailer’s Purchasing Agreement 
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fendant is a “direct dealer,” or as to what 
may be defendant’s trade classification other 
than that of a vendor. The “price stipulated” 
(Art. 83, Sec. 107) in plaintiff's Maryland 
agreement relates to a certain class of dealer 
only; one who buys directly from plaintiff, 
in certain minimum quantities, and on cer- 
tain terms as to freight and passage of 
title. Such agreement is not similar to the 
usual ones* which purport to cover all 
“retailers” regardless of their source of 
supply or amount of purchase or sales. 


Since the Maryland agreement was pre- 
pared by plaintiff, and is limited in its 
application, the complaint to state a cause 
of action must allege that defendant was 
engaged in a transaction covered by such 
resale agreement. This it fails to do. 


2. Plaintiff's Maryland retail price main- 
tenance agreement, again in contrast with 
the customary form,” does not contain an 
express undertaking against advertising or 
offering for sale at less than the price 
stipulated in such agreement. Plaintiff con- 
tends that it is unnecessary expressly to 
contract with respect to such matters, since 
they are automatically covered by Sec- 
tion 107 of Article 83; that is, if there is 
an agreement with respect to resale price 
maintenance, the law itself makes adver- 
tising or offering to sell below such price 
“unfair competition.” Whether the doctrine 
of expressio unius, or voluntary waiver by 
the omission of provisions customarily found 
in such agreements, could be invoked is 
not sufficiently clear to justify summary 
judgment.” 


APPLICABILITY OF THE MARYLAND ACT 
[Nonsigner | 


Defendant has not signed a price main- 
tenance agreement with plaintiff. Indeed, 
as the District of Columbia has no fair trade 
statute, an agreement between plaintiff and 
defendant as to retail price maintenance 
within the District of Columbia would be 
illegal. For the purpose of the decision 
herein, sales are not made in Maryland by 
defendant.” 


could of course be met by appropriate amend- 
ments, and while a possible ground for disposi- 
tion of this motion, would not be dispositive of 
the more important legal question. 

122 More than two-thirds of defendant’s sales 
are made over-the-counter at its store in the 
District of Columbia. It would appear to be 
in the nature of a concessum that such sales 
could not be reached by the Maryland Fair 
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[Advertising] 


There is no contention that defendant 
advertises in Maryland that it will make 
sales of commodities (either for consump- 
tion or resale) in Maryland at less than the 
prices fixed in Maryland fair-trade agree- 
ments; nor that it offers to sell in Maryland 
(either for consumption or resale) com- 
modities at less than the prices fixed in 
Maryland fair-trade agreements. Accord- 
ingly, “offering for sale,” for the purpose 
of this case, would seem to be equivalent 
to “advertising that prospective buyers may 
submit offers for acceptance.” * 


Now to advertise is “to give notice to: 
to inform: to make known to.” It appears 
that this is nothing more than “to tell.” 
Therefore, reduced as nearly as possible to 
words of one syllable,” plaintiff contends 
that Maryland forbids any one to be told, 
within the territorial limits of the State, 
the following truthful facts: 


“In the District of Columbia an agree- 
ment between maker or distributor of a 
commodity and the seller thereof, fixing 
the price at which a commodity may be 
sold in the District of Columbia, would 
be unlawful. In Maryland such price- 
fixing agreements are legal. The price 
fixed by such Maryland agreements is 
higher than the price at which we sell 
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like goods in the District of Columbia. 
lf you come to our store in the District 
of Columbia, or if you order by mail 
from our District of Columbia store, en- 
closing the price, and if your order is 
accepted, you will be shipped such goods 
at our over-the-counter price. You can- 
not buy these goods from us in Maryland.” 


Does the Maryland law purport to make 
it actionably unfair competition for its citi- 
zens to be told such facts? * 


[Scope of Maryland Act] 


The Maryland Fair Trade Act is in 
derogation of the common law, and to be 
strictly construed. Venable v. J. Engel & Co. 
Inc., 1947 [1948-1949 TrapE Cases { 62,523], 
193 Md. 544, 549, 69 A. 2d 493: 


“. . The Fair Trade Act is in deroga- 
tion of the general rule of the common 
law that any person has the right to sell 
his property at any price that he and 
the purchaser may agree upon, and the 
courts should accordingly construe the 
Act strictly * and should not infer that 
the Legislature intended to change any 
common-law principle beyond what the 
Act expressly provides .. .” 


The Maryland Fair Trade Act was an 
enactment of the Maryland Legislature pro- 
viding that a contract relating to the sale 


Trade Act. General Electric Co. v. Masters 
Mail Order Co. of Washington, D. C., Inc., 
S. D. N. Y. 1954 [1954 TRADE CASES { 67,827], 
122 F. Supp. 797, 799, fn. 2. Sales by mail 
are made from the District of Columbia store 
pursuant to orders received directly from pur- 
chasers at defendant’s Washington, D. C., place 
of business, and are filled by direct ship- 
ments, in factory cartons, originating from 
the District of Columbia, either by mail or 
other carrier. Passage of title is dependent 
upon the intention of the parties. Agri Mfg. 
Co. v. Atlantic Fertilizer Co,, 1916, 129 Md. 42, 
48, 98 A. 365. 

13 See, 1 Corbin, Contracts, Sec. 88, p. 275 
(1950) : 

“When one party solicits and receives an 
order or other expression of agreement from 
another, clearly specifying that there is to be 
no contract until ratification or assent by some 
officer or representative of the solicitor, the 
solicitation is not itself an offer; it is a request 
for an offer.’’ 


Ibid., Sec. 24. that advertising may be a 
request for an offer. 


See, also, Enforcement of Fair-Trade Laws 
in Non-Fair-Trade Jurisdictions, 22 U. of Chi- 
cago L. Rev. 525, 526-7 (1955); The McGuire 
Act and Discount House Sales into Fair- 
Trade States, 43 Georgetown L. J. 258, 268 n. 
45 (1955); The McGuire Act and the Mail Order 
Vendor—Commerce Clause Limitations on Anti- 
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Fair Trade State Policies, 30 Indiana L. J. 502, 
508-509 (1955). 

14 Webster’s New International Dictionary, 
Unabridged, 2d Edition. 

1% A practical illustration of the difficulty of 
achieving this end, since ‘‘syllable’’ is itself a 
word of three syllables. 

%JTs it unfair competition to tell potential 
employees of Maryland industry that wages for 
similar jobs with the United States Government 
in the District of Columbia are higher? Does 
the claimed legislative mandate of compulsory 
ignorance make it unlawful truthfully to tell a 
Maryland resident that the legal rate of inter- 
est on small loans is lower; the statute of limi- 
tations on promissory notes is shorter; the 
exemption from attachment is greater; the 
water is purer; the girls aré slimmer; and the 
period of (bona fide) residence for divorce is 
shorter, in some other state—or foreign coun- 
try—than in Maryland? Within the rationale of 
the Act—‘‘to protects. the general public 
against injurious and uneconomic practices’’— 
what is the limit on ‘‘protection’’ of the public 
against its own concept of its own economic 
interests ? 

What is the converse of ‘‘strict’’? Is it 
“loose’’ or is it ‘‘liberal’’? Presumably a 
court would insist, whatever characterization 
was applied, that the result of such applica- 
tion should be ‘“‘fair and reasonable.’’ See 
McKenzie v. Peoples Baking Co., 1944, 205 
S. C. 149, 31S. E. 2d 154. ‘ 
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or resale of a commodity (under specified 
conditions precedent) should not be “deemed 
in violation of any law of the State of 
Maryland by reason” of minimum resale 
price provisions. It is wilfully and know- 
ingly “advertising for sale* any 
commodity at less than the price stipulated 
in any contract entered into pursuant to the 
provisions of Sections 102-110” of Article 83 
of the Maryland Code of Public General 
Laws that “is unfair competition and is 
actionable at the suit of any person damaged 
thereby.” 


A “fair and reasonable construction 
would seem to be that the Maryland law 
was intended to apply but to apply only, to 
advertising in Maryland that commodities 
covered by a fair-trade contract with a 
Maryland vendor (“entered into pursuant 
to the provisions of Sections 102-110” of 
Article 83) could be purchased in Maryland 
at less than the price fixed under such 
Maryland contract. The converse would 
be that the Maryland Act purported to 
cover a case where the only contract was 
entered into in New York, the only adver- 
tising was in Wisconsin, and the advertise- 
ment offered the commodity for sale only 
in California; or, the only contract was 
entered into in New York, the only adver- 
tising was in Cairo, Egypt (in the native 
tongue) and the advertisement offered the 
commodity for sale only in Gussage Cow 
Down, Dorsetshire.” 

The reductio ad absurdum of the reading 
of an extraterritorial application into the 
Maryland law would appear to be illustrated 
by at least the following potential results: 

(1) The coverage of transactions, none 
of which occurs in Maryland, suggested in 
the immediately preceding paragraph. 

(2) The dilemma as to which price Mary- 
land would enforce, if the producer or 
distributor has by contracts established 
different fair trade prices in different locali- 
ties or in the same locality. If in fact 
the “commodity is in free and open com- 
petition with commodities of the same gen- 


9 19 
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eral class produced or distributed by others” 
(Art. 83, Sec. 103) variations in price might 
be expected. Indeed, plaintiff has at least 
two different fair trade prices on its fair- 
traded carpet sweepers. On the “Direct 
Retailer's Purchasing Agreement” filed as 
an exhibit with the complaint herein is a 
“Direct Retailer’s Price List”. This lists 
the “Fair Trade Minimum Retail Price” of 
a number of items, with the note “Fair 
Trade minimum retail prices slightly higher 
in Western States, Details on request.” 


(3) If the Maryland Act did and could 
cover advertising, offering for sale and sell- 
ing in the District of Columbia, and if de- 
fendant could be enjoined” from advertising, 
offering for sale, or selling in the District 
of Columbia except in accordance with 
prices fixed in contracts with Maryland (or 
any other fair-trade state) retailers, defend- 
ant under penalty of contempt would be 
required to conduct its business under com- 
pulsion, and by virtue of contracts to which 
it is not and could not legally be a party, 
in a manner it could not voluntarily and 
directly contract to do. Plaintiff itself 
would seem to admit this cannot be done, 
as the retail price maintenance paragraph 
in its “Direct Retailer’s Purchasing Agree- 
ment” expressly provides that “This para- 
graph does not apply any place where price 
agreements are not permitted by law.” 


The Court therefore concludes that the 
Maryland Fair Trade Act does not apply 
to defendant’s advertising under the case 
made by the complaint, motion for sum- 
mary judgment, and supporting affidavit. 
However, even if the Maryland Act did 
undertake to cover such advertising, its 
validity is dependent upon the finding of 
an authorization therefor in the McGuire 
Act. 7 


Tue McGurre Act 
[Revere v. Masters] 


Here again the temptation is strong to 
rest decision upon the analysis of the legis- 
lative history of the McGuire Act given in 


18 Tt could scarcely be contended that adver- 
tising as such, in the abstract, without an indi- 
eation that the commodity could be bought, 
would be covered. 

19 See note 17, supra. ; 

2 The Maryland Act nowhere says in so 
many words that its application is limited to 
events occurring, or to occur, in Maryland 
only. Certainly, however, if Maryland intended 
to give extraterritorial effect to its laws it 
would be expected that, apart from any ques- 
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tion of power, such unusual intent would be 
clearly disclosed. It is therefore submitted 
that if the attempt is made to read an extra- 
territorial application to either advertising, or 
offering for sale, or selling, it could with equal 
justification, or lack thereof, be read as to any 
two, or all three thereof. 

21 Fair Trade and the McGuire Act, 16 U. of 
Pitt. L. Rev. 50, 59-60 (1954). 

2 At the time the complaint was filed, de- 
fendant was a Maryland corporation. 
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Revere Camera Company v. Masters Mail 
Order Company of Washington, D. C., Inc., 
D. Md. 1955 [1955 TravE Cases { 67,981], 128 
F. Supp. 457, 461-462, and the conclusion 
therein that the Act “does not of itself 
relate to the subject matter of the sale of 
goods from a non fair trade jurisdiction 
into another jurisdiction either with or with- 
out sales consummated by mail order ad- 
vertising from one jurisdiction to the other.” 
The wish is not weakened by the fact that 
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support for diametrically opposite views 
can be drawn from the legislative history 
of the Act. However, some supplementa- 
tion may be justified. 


[Enabling Measure] 


The McGuire Act was characterized by 
its namesake as “an enabling measure” ™ 
and it was similarly denominated in its 
course through the Congress by Congress- 
man Patman,” Congressman Rogers,” Con- 


23 An excellent review of the legislative his- 
tory is detailed in The McGuire Act and Dis- 
count House Sales into Fair-Trade States, 43 
Geo. L. J. 258 (1955). The author states (p. 
264) : 

“Congressional intent appears more clearly 
and certainly in the legislative history of the 
McGuire Act than in the history of the passage 
of most other Acts. It is abundantly clear that 
the McGuire Act was not intended to cover an 
interstate transaction between a free-trade and 
a fair-trade state.’’ 


In a very thorough note, The McGuire Act 
and the Mail Order Vendor—Commerce Clause 
Limitations on Anti-Fair Trade State Policies, 
30 Indiana L. J. 502 (1955), the opposite con- 
clusion is reached, although the author admits 
(p. 520), that 


“A scintilla of doubt may be raised by the 
fact that the McGuire Act, its preamble, the 
committee reports, and the congressional de- 
bates all are set in terms providing for state 
freedom of choice in resale price maintenance 
policy.’’ 

See also, Fair Trade and the McGuire Act, 
16 U. of Pitt. L. Rev. 50 (1954); The Continu- 
ing Fair Trade Battle, 29 St. John’s L. Rev. 66 
(1954); Enforcement of Fair-Trade Laws in 
Non-Fair-Trade Jurisdictions, 22 U. of Chi. L. 
Rev. 525 (1955); Regulation of Business-Fair 
Trade Laws—Application of the McGuire Act to 
Mail Order Sales Emanating in a Non-Fair 
Trade Jurisdiction, 54 Mich. L. Rev. 431 (1956) 
and The McGuire Act and the Mail Order 
Vendor—Commerce Clause Limitations on Anti- 
Fair Trade State Policies, 30 Indiana L. J. 502 
(1956) stating (at p. 504): 


“In the McGuire Act of 1952, Congress at- 
tempted once again to establish effective fair 
trade for those states desiring it, while at the 
same time preserving for other states freedom 
to choose free trade. In stipulating that neither 
the making of fair trade contracts nor the 
enforcement of rights of action under fair 
trade laws is an ‘unlawful burden or restraint 
upon, or interference with commerce,’ the 
legislative body did not, however, specifically 
mention that the sales of non-signing, mail 
order vendors located in the non-fair trade 
jurisdictions could be enjoined.’’ 


2g tt. The bill is merely an enabling 
measure It is not coercive. The States 
are not forced to do anything . 


“If a State does not believe in price mainte 
nance, it is not forced to tolerate the practice. 
In the absence of state legislation authorizing 
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price maintenance, the Federal law remains 
unchanged. No State need fear any encroach- 
ment on its internal affairs by neighboring 
States pursuing a different policy.’’ 97 Cong. 
Rec. 13404 (1951). 


2 Congressman Patman, Hearings on H. R. 
5767, Subcommittee on the Committee on Inter- 
state and Foreign Commerce, House of Repre- 
sentatives, 82d Cong., 2d Sess. p. 7: 


“The way I construe this bill is that it is an 
enabling act, enabling States to do business 
across State lines where the state laws are 
similar. In other words, if Maryland and 
Pennsylvania have similar laws concerning 
fair trade, this bill permits business to extend 
across the State line and the contracts made in 
compliance with the laws of these two States to 
be enforced in interstate commerce. 


“Tt occurs to me it is a very simple question. 
I do not see why anyone should oppose the 
Congress permitting two States to do business 
across the State line where they have similar 
laws unless, of course, it is something immoral 
or on questions like that which should be 
raised, which is not raised in this particular 
issue.”’ 


This was again stated by him (98 Cong. Rec. 
4939 (1952)): 


“Tt merely says what the Constitution says is 
the duty of Congress to regulate commerce 
among the States, and if two States have simi- 
lar laws it is the duty of Congress to allow the 
people in those two States to cross State lines 
with their transactions in interstate commerce 
where it is legal in the two States. That is 
exactly what we are doing here, except 45 
States are involved instead of two States. ... 
So this is just an enabling act, just to enable 
ee 45 States to do business across State 
ines.’”’ 


26 “Mr. Chairman, this is a very important 
Bill. I wish every one of you had had the 
time to read the hearings. This is a simple bill, 
and it merely does this: It is the enabling act, 
which enables the State to do business across 
State lines. Remember that. In its simplicity, 
it just permits a State to do business with an 
adjoining State, if they have similar laws. In 
other words, if New York and Fennsylvania 
have similar laws concerning fair trade, this 
bill permits business to extend across the State 
line and permits the contracts made in com- 
pliance with the laws of those two States to 
be enforced in interstate commerce. That is all 
it does.’’ (8 Cong. Rec. 4906 (1952). 
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gressman Wolverton,” Congressman Harris * 
and Congressman Beamer.” 


[Keogh Bill] 


Also pending was the Keogh Bill,” which 
would have created a Federal cause of ac- 
tion for “unfair competition,” but would 
expressly have excluded from its provisions 
“advertisements for sale, offers for sale, or 
sales which originate from or are directed 
to or are completed within any State, Ter- 
ritory, or the District of Columbia, where 
such contracts or agreements as are described 
herein are not lawful by statute... .” 


Whether the defeat of the Keogh bill 
was because of the creation of a Federal 
cause of action; because it specifically ex- 
empted transactions originating in free trade 
jurisdictions; or because it pleased neither 
free trade, fair trade, nor states’ rights advo- 
cates, is a matter for argument rather than 
demonstration.™ 


[Cole Amendment] 


That there was at least a very strong 
doubt that the McGuire Act applied to 
transactions between fair-trade and free- 
trade jurisdictions is strongly evidenced by 
the so-called Cole amendment offered by 
Congressman Cole to the McGuire Act, de- 
signed to prevent “raids on the part of mail 
order houses and cut rate retailers and 
wholesalers in non-fair-trade states.”*” So 
far as pertinent, the proposed amendment 
enale 


“Whenever by contract or agreement 
described in subsection (2) a stipulated 
or minimum resale price may be estab- 
lished for a commodity in any State, 
Territory, or the District of Columbia, 
where such a contract or agreement 1s 
lawful, it shall be an act of unfair com- 
petition, actionable at the suit of any 
person damaged thereby, to wilfully and 
knowingly, in interstate commerce (1) 
sell or (2) have transported for sale or 
resale or (3) deliver pursuant to a sale, or 
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Una recognition of these [fair trade] 
State laws in interstate transactions between 
each other.’’ 98 Cong. Rec. 4905. 

2898 Cong. Rec. 4916 (1952). 

29 *‘Al] the proponents of H. R. 5767 propose 
is to enable the fair-trade laws of these 45 
States to function in interstate commerce ac- 
cording to the expressed policies of the re- 
spective States, and to accomplish only that, 
without in any way affecting or interfering 
with any sales of any products within any 
State not having a fair-trade act. At the pres- 
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otherwise deliver, such commodity in any 
such State, Territory, or the District of 
Columbia, where such a contract or 
agreement is lawful, at less than the price 
or prices so established in such contract 
or agreement” (emphasis supplied). 


The Cole amendment was vigorously op- 
posed by Congressman Patman, in the follow- 
ing language (98 Cong. Rec. 4953 (1952)): 


“Mr. Chairman, I rise in opposition to 
the amendment offered by the gentleman 
from Kansas [Mr. Cole]. 


“Mr. Chairman, in practice let us see 
what this amendment will do. It applies 
to the non-fair-trade States in particular 
—Texas, Missouri, Vermont, and the Dis- 
trict of Columbia. It means in the case 
of a merchant in Texarkana, Tex., who 
advertises a certain product for sale and 
delivers anywhere in that territory, if 
some of his orders should come by tele- 
phone, mail, or otherwise from the State 
of Arkansas, where they have a fair-trade 
law, the merchant would have to stop his 
shipment at the State line. He could not 
go over into Arkansas at all. In other 
words, he would be prevented from sell- 
ing to his Arkansas customers at the 
same price he sells to his Texas custo- 
mers. That same example could be used 
for Kansas City, Mo., and Kansas City, 
Kans. It could be used in the case of 
other States and State lines. 


* * * 


“The fact is that Texas does not have 
it, Missouri does not have it, Vermont 
does not have it, and the District of 
Columbia does not have it, because 
Congress has never legislated a fair-trade 
law for the District of Columbia. This 
is an attempt to compel fair-trade prices 
in States that have never adopted the law 
at all. It is entirely contrary to the con- 
cept we have in advocating the McGuire 
bill. In advocating the McGuire bill we 
say it is a States’ right bill. We just 
permit the States to carry out the con- 
tracts that the States have said that 
they want carried out, and because there 
is a State line between them, why we will 
permit it in interstate commerce under the 


ent time, Missouri, Texas, Vermont, and the 
District of Columbia.’’ 98 Cong. Rec. 4917 
(952). 


[Since the above quoted statements, success- 
ful attacks have been made upon the fair-trade 
laws of Florida, Georgia, Michigan, Nebraska, 
Arkansas and Utah.] 

30H. R. 6925; 98 Cong. Rec. 4934 (1952). 

81 See 43 Georgetown L. J., at p. 266; 54 Mich. 
L. Rev. 431. 

32.98 Cong. Rec. 4952 (1952). 

33 Tbid. 
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McGuire bill. But here you are placing 

a burden upon the merchants in those 

States where they have no fair-trade law. 

You restrict his efficiency, you restrict 

the value of his advertising. You take in 

cities like Kansas City, half of the benefit 
of advertising goes over into Kansas, and 
vice versa. But here you could not de- 
liver the goods in one of these States; 
you would be absolutely stopped at the 

State line. It would be a violation of the 

law to deliver the goods.” 

In view of the controversial aspect of 
paragraph (4)* of the McGuire Act, the 
rejection of the Cole amendment, in view 
of the clear recognition of its meaning and 
purpose, is highly significant. 


[Passage of McGuire Act] 


The House rejected amendments and sub- 
stitutions, and passed the McGuire Act on 
May 8, 1952." On May 9, 1952, it was sent 
to the Senate, and was referred to the Senate 
Committee on Interstate and Foreign Com- 
merce in the form in which it was subse- 
quently enacted into law. Senators Hunt” 
and Humphrey™ indicated their opinions 
to be that mail order houses would have 
to comply with the fair-trade laws of the 
various states. This view was certainly not 
unanimously shared. At Committee Hear- 
ings on H. R. 5767, the President of the 
American Fair Trade Council advocated 
the adoption of a “home-town amendment”, 
identical with the Cole amendment, on the 
grounds that paragraph (4) was vitally de- 
fective, and did not with any certainty 
cover the exposures to raids by mail order 
houses.” Similar demands for such an 
amendment were made by representatives 
of the National Federation of Independent 
Business,* American National Retail Jewelers 
Association ® and the National Retail Fur- 
niture Association.” On the other hand, the 
representative of the National Association 
of Retail Druggists considered paragraph 
(4) to be adequate.* 

The Committee reported out the McGuire 
Bill without amendment or recommenda- 
tion, and it was passed by the Senate in 
the form received from the House. 
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[No District of Columbia Law] 


Of some possible significance in inter- 
preting the application of the McGuire Act 
is the fact that Congress has repeatedly 
refused to pass a fair-trade law for the 
District of Columbia, despite the arguments 
that mail order houses were using the Dis- 
trict of Columbia as a haven of refuge from 
which to invade the fair-trade states. 


[Construction of Act] 


Although to this Court the legislative 
history seems to support the view that the 
McGuire Act does not purport to apply 
to transactions such as are involved in the 
instant case, that history does afford some 
support for the contrary conclusion. Since 
the meaning of this legislative history is 
“doubtful,” it may be well to apply the 
canon of construction of Mr. Justice Frank- 
furter’s wag, and “go to the statute.” ? 


Paragraph (4) of Section 45(a), Title 15 
U.S. C., provides that: 


“Neither the making of contracts or 
agreements as described in paragraph (2) 
of this subsection, nor the exercise or en- 
forcement of any right or right of action 
as described in paragraph (3) of this sub- 
section shall constitute an unlawful bur- 
den or restraint upon, or interference 
with, commerce.” 


Paragraph (3) exempts from the anti- 
trust laws the exercise or enforcement of 
any right or right of action “created by any 
statute, law, or public policy now or here- 
after in effect in any State ... which in 
substance provides that wilfully and krow- 
ingly advertising, offering for sale, or sell- 
ing any commodity at less than the price 
or prices prescribed in such contracts or 
agreements’ whether on the part of a signer 
or nonsigner, is unfair competition and ac- 
tionable. (Emphasis supplied). 


“Such contracts and agreements” are those 
mentioned in paragraph (2), which exempts 
from the anti-trust laws, contracts or agree- 
ments prescribing “minimum or stipulated 
prices, for the resale of a commodity” trade- 
marked or branded, and in free and open 
competition with similar commodities pro- 


SC fiomite phaerep. INOmd437,0s2dieCongs, aod 
Sess. 2 (1952) with footnote 4, supra. 

35 98 Cong. Rec. 4956 (1952). 

38 98 Cong. Rec. 8865 (1952). 

31 Hearings before Committee on Interstate 
and Foreign Commerce on H. R. 5767, 82d 
Cong., 2d Sess. 85, 86, 89, 107, 316. 
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*8 Td. at 256. 

3° Td. at 264. 

Id. at 274. 

“Id. at 421, 

“ Greenwood v. United States, 1956, 350 U. S. 
—, 76S. Ct. 410, — L, Ed. —, (March 5, 1956). 
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duced or distributed by others, “when con- 
tracts or agreements of that description are 
lawful as applied to intrastate transactions 
under any statute, law, or public policy 
now or hereafter in effect in any State, 
Territory, or the District of Columbia in 
which such resale is to be made, or to which 
the commodity is to be transported for such 
resale.’* (Emphasis supplied.) 


The stated purpose of the McGuire Act, 
amending Section 45(a) of 15 U. S. C., was 
“to protect the rights of States under the 
United States Constitution to regulate their 
internal affairs and ... to enact statutes 
and laws, and to adopt policies, which au- 
thorize contracts and agreements” prescribing 
minimum prices, and binding upon non- 
signers. It would appear to this Court, 
with or apart from a consideration of such 
stated purpose, that the McGuire Act in- 
tended only to permit any State that so 
desired to authorize the making of con- 
tracts fixing minimum resale prices with 
respect to goods resold in that State, or 
transported into such State for resale.” 
Certainly any construction that would pur- 
port to authorize contracts relating to “re- 
sales” in Maryland to apply to sales in 
another State, would far transcend the 
“internal affairs” of Maryland, and directly 
impinge upon the “internal affairs” of some 
other State, Territory, or the District of 
Columbia. Such a construction would mean 
that the price fixed by a contract between 
a producer and a single retailer in Mary- 
land would not only bind all nonsigners in 
Maryland, but all retailers throughout the 
United States. This would include retailers 
in free-trade states and the District of 
Columbia. It would also purport to estab- 
lish a uniform nation-wide minimum price, 
regardless of prices voluntarily attempted 
to be fixed by the producer and other re- 
tailers, whether as the result of “free and 
open competition,” or superior bargaining. 

This Court accordingly holds that the 


McGuire Act removes from the applica- 
tion of the anti-trust laws, so far as the 
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Bissell Carpet Sweeper Co. v. Masters Mail Order Co. 


43 Note the emphasis upon, and limitation to, 
“resale’’, both in paragraph (2), and in the 
stated purpose of the amendatory Act—‘‘prices 
for the resale of commodities’’—stressed in the 
Masters case [1955 TRADE CASES {f 67,981], 
128 F. Supp. 457, 462. Note also that Maryland 
has attempted in other connections to reach 
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Maryland Fair Trade Act is concerned, 
only contracts and agreements prescribing 
minimum prices on “resales” (or sales) in 
Maryland, and advertising and offers with 
respect thereto. As in the instant case, 
sales are made from the District of Colum- 
bia, not in Maryland, and as the advertising 
and offers relate only to such District of 
Columbia transactions, this Court is of the 
opinion that an effort to apply the Mary- 
land law thereto would not be authorized 
by the McGuire Act. 


[Decisions Distinguished] 

The Court has considered, but found to 
be factually different, authorities cited by 
plaintiff as bearing upon the question of 
statutory construction; e. g. General Elec- 
tric Co. v. Masters Mail Order Co. of Wash- 
ington, D. C., Inc., S. D. N. Y. 1954 [1954 
TRADE CASES { 67,827], 122 F. Supp. 797; 
Sunbeam Corp. v. Masters, Inc., S. D. N. Y. 
1954 [1954 Trape Cases { 67,841], 124 F. 
Supp. 155; Sunbeam Corp. v. Payless Drug 
Stores, N. D. Cal. 1953 [1953 Trane Cases 
7 67,492], 113 F. Supp. 31; Schwegmann 
Bros. Giant Super Markets v. Eli Lilly & 
Como) Ginga LOSS.) OSSeeinAnE GASES 
7 67,516], 205 F. 2d 788, cert. den. 1953, 
346 U. S. 856, 74 S. Ct. 71, 98 L. Ed. 369; 
General Electric Co. v. Masters, Inc., 1954, 
202 -App. Dive 10245126 IN] YS; 2d" 887 
[1954 Trapre Cases § 67,776], 307 N. Y. 229, 
120 N. E. 2d 802; Lionel Corporation v. S. 
Klein-on-the-Square, 1954 [1954 Trape CAsEs 
1 67,776], 282 App. Div. 856, 124 N. Y. S. 
2d Aer 307 NY 229 ZO ENG Es 2d! 8022 
Rasxor Corp. v. Goody, 1954, 121 N. Y. S. 2d 
882, 282 App. Div. 921, 125 N. Y. S. 2d 643 
{1954 Trape Casxs § 67,776], 307 N. Y. S. 
2d 229, 120 N. E. 2d 802, appeal dismissed, 
1954 [1954 TrapE Cases { 67,907], 348 U. S. 
892, 75 S. Ct. 215, 99 L. Ed. 701; Talge Co. 
v, Rival Drug Co., Inc., 1940, 104 N. Y. L. J. 
91 col. 6; Eastman Kodak Co. v. Siegel, 1955 
[1955 TrapE Cases § 68,010], 140 N. Y. S. 
2d 260; and General Electric Co. v. Packard 
Bamberger & Co., 1953 [1954 TrapE Cases 
{ 67,643], 14 N. J. 209, 102 A. 2d 18. 


deliveries, as in the Use Tax, Maryland Code 
of Public General Laws, Art. 81, sec. 373; 
Miller Bros. v. Maryland, 1954, 347 U. S. 340, 
74S. Ct. 535, 98 L. Ed. 744. 

44 Since the typical signer is a retailer, his 
sale, from the viewpoint of a producer or dis- 
tributor, may be referred to as a ‘‘resale’’. 
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[Motion Granted] 


For the various reasons above set forth,* 
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457), the Court is of the opinion that de- 
fendant’s motion for summary judgment 


including the opinion in the Masters case should be granted. 


[1955 Trape Cases { 67,981] (128 F. Supp. 


[] 68,327] Matter of Simon (Sun Ar Wet Wash Laundry, Inc.). 


In the New York Supreme Court, New York County, Special Term, Part I. 
N. Y. L. J., No. 74, page 7. Dated April 17, 1956. 


135 


Donnelly Antitrust Act 


Combinations and Conspiracies Under State Antitrust Laws—Labor Unions—Validity 
of Rule Prohibiting Transfer of Work.—Union rules, promulgated pursuant to an agree- 
ment between the union and employers, prohibiting the transfer of hand laundry work 
from one processing plant under contractual relations with the union to another processing 
plant without the prior consent of the union were not illegal under the New York anti- 
trust laws. It was not denied that the rules affected hours, wages, working conditions, 
seniority, job security, and kindred labor matters, and it was not contended that there 
was any combination or concert of action between the union and any non-labor group in 
the promulgation of the rules. A bona fide labor union and the labor of human beings are 
specifically exempted from the application of the Act. Arrangements made by a bona fide 
labor union in a bona fide effort in the regulation of matters affecting the general interest 


and welfare of labor are unassailable. 


See Combinations and Conspiracies, Vol. 1, f 2449.34. 


[Validity of Union Rule] 


AuRELIO, Justice [In full text]: The peti- 
tioner moves for an order confirming the 
arbitrator’s award. Respondent requests its 
vacatur. The dispute arose under a collec- 
tive bargaining agreement. The arbitrator 
found that in pursuance of a provision con- 
tained in the agreement between the union 
and the employers, the union properly pro- 
mulgated a set of rules. They prohibited a 
transfer of hand laundry work from one 
processing plant under contractual relations 
with the union to another processing plant 
without the prior consent of the union to 
such transfer. 


The rules are attacked for invalidity. It is 
charged that they are contrary to public 


policy and in restraint of trade. It is not, 
however, denied, that the rules affect hours, 
wages, working conditions, seniority and 
job security and kindred labor concerns. 
The procedures by which the rules were 
reached and set are not attacked. Nor is it 
contended that there was or is any com- 
bination or concert of action between the 
union and any non-labor group in or about 
the promulgation of such rules. Neverthe- 
less, the result, it is said, is condemned by 
law. 


On the contrary, our basic law immu- 
nizes the contract and the award from the 
attack here made (General Business Law, 
Sec. 340, subdivisions 3 and 4). A bona fide 
labor union and the labor of human beings 


# As, in addition to the authority of the 
Masters case, this decision turns primarily 
upon the conclusion that neither the Maryland 
Fair Trade Act nor the McGuire Act purports 
to cover the instant case, it is unnecessary to 
discuss in any detail the further arguments of 
plaintiff, although all of them were considered. 
One most strongly urged was that the ‘‘impact’’ 
of an act initiated in state A may give rise to 
legal consequences and legal liability in state 
B; Young v. Masci, 1932, 289 U. S. 253, 53 S. Ct. 
599, 77 L. Ed. 1158; Restatement, Conflict of 
Laws, Sec. 65; Hunter v. Darby Foods, Inc., 
2 Cir. 1940, 110 F. 2d 970; and Hauser v. Pear- 
son, D. C. D. C. 1951, 95 F. Supp. 936. Granted 
the premise, the principle is applicable only 
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if that which takes effect in state B 
““wrong’’ committed in that state. Here the 
finding of the court is that advertising in 
Maryland that goods may be purchased from 
the District of Columbia is not a violation of 
Maryland law. Likewise, it is unnecessary to 
consider any implications that plaintiff urges 
should be drawn from the Frohibition Acts 
(Wilson Act, 26 Stat. 213, or the Webb-Kenyon 
Act, 37 Stat. 699; note following 27 U. S. C. 
Sec. 1), or the recent cases dealing with local 
jurisdiction over foreign insurance companies; 
Travelers Health Association v, Virginia, 1950, 
339 U. S. 643, 70 S. Ct. 927, 94 L. Ea. 1154; 
ey v. Gibbs Corporation, 2 Cir. 1951, 189 F. 


LSiavel 
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are specifically exempted from the applica- 
tion of that act, and such exemption is well 
established by judicial decision. A contract 
provision similar in substance and effect to 
the rules under attack here was presented in 
In re General Dry Cleaners (75 N. Y. S. 2d 
615), where the provision read: 


“Seventeenth: (b) In the event that any 
commissioner intends to cease having his 
work done by any Employer herein, and 
to transfer said work to another, for any 
reason whatsoever, he shall not be per- 
mitted to do so unless and until he shall 
have communicated his intentions to the 
Union and shall have obtained the con- 
sent of both Union and the Employer or 
in the alternative, the approval of the 
Impartial Chairman.” 


That provision was under like attack. The 
Court there stated: 


“The respondent contends that the con- 
tract under consideration is invalid because 
it is in restraint of trade and because it 
violates the Sherman Anti-Trust Act 15 
U.S. C. A. SS 1-7, 15 note, and the Don- 
nelly Act of New York: Section 340 of 
the General Business Law. There is no 
merit to this contention. Similar contracts 
in which arbitration awards between an 
individual employer and employee, based 
upon contracts between a union and an 
employer’s association, have been sus- 
tained. Application of Devery, 266 App. 
Diviawatos 4 Nim YeeS 2de293 and lcases 
therein cited; Sperling v. Newtown Laun- 
dry Service, Inc., 264 App. Div. 878, 35 N. Y. 
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S. 2d 588; Sandford Laundry v. Simon, 285 
N. Y. 488, 35 N. E. 2d 182.” 


That case was cited with approval in Mat- 
ter of Rose & Company Dye Works, Inc., 
(N. Y. L. J., November 30, 1955, Kleinfeld, 
J.) and Matter of B. & M. Cleaners & Dyers, 
Inc. (N. Y. L. J., March 12, 1956, Brenner, 
J.). The subject was considered in United 
States v. Hutcheson [1940-1943 TrapE CASES 
7 56,091] (312 U. S., 219), where the court 
stated: 


“So long as a union acts in its self-interest 
and does not combine with non-labor 
groups, the licit and the illicit under 
Section 20 are not to be distinguished by 
any judgment regarding the wisdom, or 
unwisdom, the rightness or wrongness, 
the selfishness or unselfishness of the end 
of which the particular union activities 
are the means.” 


Nothing is more clearly established than 
the proposition that the arrangements made 
by a bona fide labor union in a bona fide 
effort in the regulation of matters affecting 
the general interest and welfare of labor 
are unassailable. In addition, there is no 
claim here of fraud, corruption or other mis- 
conduct and in the absence thereof the 
award is likewise unassailable (Matter of 
Delma Eng. Corp’n, 267 App. Div. 410, aff'd 
293 N. Y. 653). 


It is clear, therefore, that the objection to 
the award is wholly without merit. The 
motion must be and it is granted. The ap- 
plication to vacate is denied. Settle order. 


[ 68,328] In re Murray Mellman, on Habeas Corpus. 
In the California District Court of Appeal, Second District, Division Three. Criminal 


No. 5563. Dated March 20, 1956. 


Proceeding in habeas corpus to secure release from custody. 


Writ denied. 


California Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Fair Trade Consent 
Decree—Jail Sentence—Defenses.—Where a corporate officer was imprisoned for violating 
a consent judgment prohibiting the sale of fair traded products at less than their estab- 
lished prices, the officer’s petition for a writ of habeas corpus to secure his release from 
custody was denied. The officer’s contention that the purchases upon which the violations 
of the judgment were based, although below the fair trade prices, were not violative of 
the injunction because the purchasers were acting on behalf of the fair trader was rejected. 
The purchases allegedly were made by an investigating bureau employed and paid by 
the fair trader for the purpose of ascertaining whether the injunction was being violated. 
The fact that the fair trader’s agents made the purchases is not a valid defense to the 
contempt action. Also rejected were the officer’s contentions that the fair trade contract 
permitted the sales alleged to be in violation of the injunction, and that there was no 
showing that the products were in fair and open competition with commodities of the 
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same general class produced by others. 
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The officer’s duties are measured by the injunc- 


tion and not by the contract, and the injunction stands as an adjudication that the fair 
trader’s products were proper subjects of a fair trade contract. 


See Fair Trade, Vol. 1, J 3380.05. 
For the petitioner: Ward Sullivan. 


For the respondent: 


Harold W. Kennedy, County Counsel (Los Angeles), and 


William E. Lamoreaux, Deputy County Counsel. 
For the real party in interest: Landels & Weigel, Stanley A. Weigel and Harry A. 


Keithly. 


[Violation of Fair Trade Decree] 


SHINN, Presiding Justice [Jn full text]: 
Habeas corpus. A writ was heretofore is- 
sued, return filed and hearing has been had 
at which it was stipulated that the petition 
should be considered as a traverse to the 
return. 


Petitioner Murray Mellman was impris- 
oned by virtue of a judgment and commit- 
ment for contempt issued by the Superior 
Court of Los Angeles County. The pro- 
ceeding in the superior court was initiated 
by affidavits from which it appeared that 
on November 1, 1950, in an action of Sun- 
beam Corp. v. Mart, also known as Masters 
Mart, Inc., the defendant corporation, its 
officers, directors, agents and employees, 
were restrained by a judgment entered by 
consent from selling, offering for sale or 
advertising for sale any Sunbeam com- 
modity at prices below those stipulated in 
plaintiff's fair trade contract entered into 
between plaintiff and its retailers pursuant 
to sections 16900 to 16905 of the Business 
and Professions Code, as set out in a price 
supplement which was made a part of the 
decree by reference.’ 


[Fine and Jail Sentence] 


The corporation and Mellman, its presi- 
dent, were accused of having made 21 sep- 
arate sales of Sunbeam products in violation 


1“Tt Is Hereby Ordered that the said defend- 
ant and its officers, directors, agents, servants, 
representatives, clerks and employees Should 
Be, and They Are, and Each of Them Is, Here- 
by Restrained and Enjoined from attempting 
to do or causing to be done, either directly or 
indirectly, by any means or method or device, 
any of the following acts: 

“1. Selling, offering for sale or advertising 
for sale any Sunbeam commodity at prices less 
than the prices now stipulated in plaintiff’s 
Fair Trade Contract, said contract entered into 
between plaintiff and its retailers pursuant to 
Sections 16900 to 16905, inclusive, of the Busi- 
ness and Professions Code of the State of Cali- 
fornia, also known as the Fair Trade Act, plus 
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of the injunction. Upon the hearing in re- 
sponse to an order to show cause why they 
should not be punished for contempt, a stip- 
ulation was entered into between plaintiff 
and the cities with the approval of the 
court. The following material facts were 
established for the purposes of the hearing, 
namely, that the sales described in the 
affidavit were made as alleged therein; that 
the persons making said sales and affidavits 
were acting as employees of Western States 
Bureau of Investigation which was to pay 
said persons for their services pursuant to 
Sunbeam’s having engaged the bureau to 
have said purchases made and witnessed; 
that Mellman as president of the corpora- 
tion had full knowledge of the provisions of 
the injunction; that all prior records and 
files in the action might be considered by 
the court and that the right to present oral 
testimony was waived. The court made find- 
ings that the corporation and Mellman sepa- 
rately, wilfully, deliberately and contemptuously 
violated said injunction on 21 separate occa- 
sions between December 7, 1954, and May 
2, 1955, by knowingly selling and permitting 
to be sold a fair-traded Sunbeam com- 
modity, an appliance bearing Sunbeam’s 
trademark, brand or name, at less than the 
fair trade price as required therefor by said 
injunction and that said sales were not 
within any exception provided in said in- 


the State Sales Tax, as set out in the current 
Fair Trade Contract Price Supplement No. 29, 
attached to the stipulation, which is made a 
part of this decree by reference as though set 
out fully herein, or any amendment of said 
fair trade prices as shall be made by plaintiff 
from time to time of which the defendant shall 
have notice. 

“This decree shall not apply to any sale of 
plaintiff's commodities made in closing out the 
owner’s stock for the purpose of discontinuing 
delivering any such commodity, or when the 
goods are damaged or deteriorated in quality, 
if notice is given to the public thereof, or by 
pale acting under the orders of any 
court.”’ : 
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junction, The corporation was fined $200 
for each of 21 contempts and Mellman was 
fined $100 for each thereof with a proviso 
that if said fine be not paid by Mellman he 
serve one day in the Los Angeles County 
jail for each $2.00 of said fine until the same 
should be fully paid or served and in addi- 
tion thereto, Mellman was sentenced to 
serve five days in the county jail. 


[Sales to Fair Trader’s Agents] 


Petitioner’s principal contention is that 
the purchases, although below the stipu- 
lated prices, were not violative of the in- 
junction because the purchasers were acting 
on behalf of Sunbeam, being operatives of 
an investigating bureau employed and paid 
by Sunbeam for the purpose of ascertaining 
whether the injunction was being violated. 
It is argued that the purpose of the fair 
trade laws is to protect the property rights 
in a trade name or trademark by permitting 
the producer to control by contract the price 
of the article to the ultimate consumer, and 
that when the producer, himself, buys the 
article at less than the agreed retail price 
he is not harmed and has no right to complain. 


Petitioner says 
“Where, however, the producer, either 
directly or indirectly purchases his own 
product from the retailer not for the pur- 
pose of resale and not as the ultimate con- 
sumer of such product such purchases do 
not come within the scope and purpose 
of the Fair Trade Act and cannot consti- 
tute a contempt of the injunction issued 
against petitioner.” 

Petitioner has cited no authority which 
lends support to his contention. Sunbeam 
calls attention to a number of cases in which 
courts have had an opportunity to consider 
the significance of purchases made by a 
producer in the course of his investigations 
of suspected violations of injunctions by 
retailers or as affecting the producer’s right 
to an injunction. Among them are Revere 
Copper & Brass, Inc. v. Stern (N. Y. Sup. 
Ct., 1954), 1954 Trape Cases {[ 67,636; Gen- 
eral Elec, Co. v. Automobile Assn. of New 
Jersey (1955), —N. J. Super. —, 1955 TRADE 
Cases § 68,199; Lionel Corp. v. Klein (1955), 
— Del. Ch. —, 1955 Trape Cases { 68,085; 
Seagram Distillers Corp. v. New Cut Rate 
Liquors, Inc. (C. A. 7, 1955) [1955 TRADE 
Cases § 68,004], 221 F. 2d 815. In these and 
other cases the employment of “shoppers” 
by the producer has been regarded as some- 
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what of a routine procedure in the enforce- 
ment of fair trade contracts and sometimes 
as essential, when other evidence of viola- 
tions is unavailable, for protection of the 
producer against the claim that he had lost 
his rights under his contracts by failing to 
assert them. (See General Elec. Co. v. Home 
Utilities Co., Inc., (D.C. Md., 1955) [1955 
TRADE CASES f 68,148] 131 F. Supp. 838, affd. 
(C. A. 4, 1955) [1955 TrapE Cases { 68,209] 
227 F. 2d 384.) 


It may be that a court might in some cir- 
cumstances discharge a citee upon an accu- 
sation for contempt if the conduct of his 
adversary had intentionally led him into a 
technical violation of an injunction, but even 
in such a case the question would not go 
to the jurisdiction of the court. However, 
there is no such situation here. All Sun- 
beam did was furnish an opportunity for 
the corporation and its agents to sell Sun- 
beam’s products at prices fixed by them and 
they were fixed without any connivance on the 
part of the purchasers. It was the conduct of 
the sellers that was under review and their acts 
were none the less wilful and intentional 
because, unknown to them, the purchasers 
of the articles were acting on behalf of 
Sunbeam. 


The injunction made no exception of 
sales made to Sunbeam or its agents nor 
did it incorporate all or any part of the 
contract by reference or otherwise. The 21 
sales were made in violation of express and 
clear provisions of the injunction. They did 
not fall within the exception which related 
to closing out sales. If other exceptions had 
been deemed desirable the time to request 
or demand them was at the time of trial 
and before entry of judgment. To read 
into the injunction other exceptions would 
be modification, not interpretation. The 
judgment as it stands is final and conclu- 
sive. It does not permit sales to Sunbeam 
or its agents at less than the stipulated 
prices; it prohibits them. 


It is immaterial whether Sunbeam’s rights 
in its trade-marks and trade brands were 
affected by the 21 sales in question, Sun- 
beam had rights under the contract, as they 
were declared in the injunction, the princi- 
pal one being that the contract be not 
breached by the retailer. Every sale made 
at prices below those stipulated in the in- 
junction was by force of the injunction a 
breach of the agreement and of Sunbeam’s 
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right to hold the retailer to its terms, When 
the injunction was issued the court became 
an interested party. It had a duty to see 
that the injunction was obeyed. The sole 
question was whether it had been violated 
by the citees. The fact that Sunbeam’s 
agents made the purchases was not a valid 
defense to the accusation. 


[Fair Trade Contract] 


Petitioner again endeavors to go behind 
the injunction to the contract, contending 
for an interpretation that would permit him 
to make sales such as the ones in question. 
He says in his petition: 


“The exceptions in the said Retail Sales 
Contract authorize ‘sales of such com- 
modities to persons who have agreed not 
to resell the same except at the retail 
price stipulated in accordance with said 
Agreement,’ and the sales to the afore- 
said affiants fall within such exception 
and said sales are therefore not violative 
of the order of Court and do not consti- 
tute a Contempt of said Court.” 


And in a letter memorandum submitted to 
the court he says: 


“We earnestly and sincerely contend that 
Paragraph 3 of the Retail Sales Agree- 
ment between Sunbeam Corp. and Masters 
Mart (Exhibit B) was intended to exempt 
from the provisions thereof sales of the 
producers commodities to persons, firms 
or corporations who had agreed that they 
would not in turn resell the same except 
at retail price stipulated in accordance 
with that agreement. Such sales 
were, therefore, excepted from the provi- 
sions of petitioner's Fair Trade Agree- 
ment and could not constitute a contempt 
of the Decree of the Superior Court.” 


The provision he relies upon is paragraph 
3, to wit: 


“3. Retailer will not resell said com- 
modities or any of them to any person, 
firm or corporation, (excepting only bona 
fide consumers) who shall not have agreed 
that such purchasers will not in turn re- 
sell the same except at the retail price 
stipulated in accordance with this Agree- 
ment at the time of such resale, nor will 
the Retailer assist any third person, firm 
or corporation in obtaining any of said 
commodities for purposes of resale.” 
It will be noted that in each instance there 
is an omission of the words “excepting only 
bona fide consumers,” but the phrase is not 
material to the questions that are presented. 
The entire paragraph is irrelevant. 
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The parties discuss at length the meaning 
of certain provisions of the contract. As we 
have said before, petitioner’s duties were 
measured by the injunction. It would avail 
petitioner nothing to show that certain 
transactions that are forbidden by the in- 
junction are permitted by the contract. All 
his discussion is irrelevant. No one ques- 
tions the meaning of the injunction, which, 
of course, stands alone, independent of the 
contract. In the present view it supersedes 
the contract. We may add, however, that 
we find nothing whatever in paragraph 3 
of the contract which even remotely tends 
to permit the retailer to make individual 
sales at cut-rate prices. The paragraph not 
only fails to support petitioner’s argument 
but may not even be considered, The sales 
were violations of the injunction. The trial 
court in the contempt proceeding was gov- 
erned by the clear provisions of the injunc- 
tion, even if it proscribed acts which were 
permitted by the contract. 


[Fair and Open Competition] 


The further contention that there was no 
showing by the accusatory affidavits that 
the articles sold were “in fair and open com- 
petition with commodities of the same gen- 
eral class produced by others” (see Bus. & 
Prof. Code, § 16902) is answered by the in- 
junction itself. It lists the articles and 
stands as an adjudication that they were 
proper subjects of a fair trade contract. A 
later contract of the parties which was in 
force at the time of the sales was before the 
court as an exhibit to the affidavit of one 
Cervenko and it recited that the articles 
listed, including the subjects of the 21 sales, 
were in “free, fair and open competition 
with commodities of the same general class 
produced by others.” Petitioner signed the 
contract as president of the corporation and 
it constituted evidence of the facts recited 
therein. 


Petitioner, on behalf of his corporation, 
entered into the contract with Sunbeam hay- 
ing full knowledge of its consequences. He 
consented to terms of the injunction and 
disobeyed them without just cause or ex- 
cuse. However rebellious he may feel over 
being obliged to exact from his customers, 
regardless of their necessities, prices dic- 
tated by producers, supposedly in fair com- 
petition with each other, the courts can 
afford him only such solace as he may de- 
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rive from reflecting upon the contribution grounds urged upon his application and 
he is making to the general welfare of the have found them untenable. 


state. The writ is discharged and the petitioner 


[Writ Discharged] is remanded. 
The evidence of petitioner’s guilt was Woop (ParKER), J., concurred. 
conclusive. We have considered all the VALLEE, J., concurred in the judgment. 


[] 68,329] United States v. The Ohio Crankshaft Company and Muskegon Motor 
Specialties Company. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 28299. Filed April 18, 1956. 


Case No. 1100 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Crankshafts——A manufacturer of crankshafts was prohibited by a consent decree from 
entering into any understanding to fix or maintain prices or conditions for manufacturing 
or for sale of induction hardened crankshafts to or for third persons. 


See Combinations and Conspiracies, Vol. 1, { 2011.181; Monopolies, Vol. 1, { 2610.600. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exchange of 
Customer Names or Lists——A manufacturer of crankshafts was prohibited by a consent 
decree from entering into any understanding to exchange names or lists or otherwise 
disclose the identity of customers or potential customers for induction hardened crank- 
shafts or for manufacturing such crankshafts. 


See Combinations and Conspiracies, Vol. 1, { 2005.730; Monopolies, Vol. 1, § 2610. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets.—A manufacturer of crankshafts was prohibited by a consent decree from enter- 
ing into any understanding to allocate or divide fields or markets for the manufacture or 
sale of induction hardened crankshafts. 


See Combinations and Conspiracies, Vol. 1, { 2005.468; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal to 
Deal—A manufacturer of crankshafts was prohibited by a consent decree from entering 
into any understanding to refrain from manufacturing or selling any induction hardened 
crankshafts. 


See Combinations and Conspiracies, Vol. 1, § 2005.785; Monopolies, Vol. 1, { 2610.720. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Tie-in Sales. 
—A manufacturer of induction hardened crankshafts was prohibited by a consent decree 
from conditioning the sale of induction hardening services upon the understanding that 
the manufacturer shall provide some or all of the machining service in connection with 
manufacturing such crankshafts. 


See Combinations and Conspiracies, Vol. 1, § 2005.848; Monopolies, Vol. 1, J 2610.850. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Production 
and Sale Control.—A manufacturer of crankshafts was prohibited by a consent decree 
from limiting or restricting (1) any person in the use which may be made of any induc- 
tion hardened crankshaft or of machines or equipment for induction hardening of crank- 
shafts, or (2) the sale, lease, or other disposition of machines or equipment for induction 
hardening of crankshafts, except pursuant to any valid and lawful patent right. 


Combinations and Conspiracies, Vol. 1, { 2005.760; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Patents—Con- 
trol of Licensing—A manufacturer of crankshafts was prohibited by a consent decree 
from granting or receiving (1) any non-exclusive patent rights under any license, con- 
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tract, agreement, or understanding which gives any licensee control over the number or 
scope of licenses issued or to be issued, or (2) any exclusive patent license which gives 
any licensee control over the granting of rights not possessed by the licensee, where any 
such patent rights or licenses relate to induction hardening of crankshafts or related 
machines or equipment. 


See Combinations and Conspiracies, Vol. 1, {2013.430; Monopolies, Vol. 1, { 2610.550. 


Combinations and Conspiracies — Consent Decree — Practices Enjoined — Discrimi- 
natory Charges.-A manufacturer of crankshafts was prohibited by a consent decree from 
discriminating in charges for the induction hardening service on crankshafts as between 
customers for induction hardening only and customers for finished induction hardened 
crankshafts. 


See Combinations and Conspiracies, Vol. 1, f 2005.630; Monopolies, Vol. 1, { 2610.280. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Manufacturing and Hardening of Crankshafts Ordered—A manufacturer of crankshafts 
was ordered by a consent decree (1) to harden for any person crankshafts by inductive 
heat treatment which in the regular course of business it is capable of hardening, on a 
per piece, term, or fixed quantity basis, and (2) to manufacture for any person finished 
induction hardened crankshafts within the capability of its plant facilities and personnel, 
without discrimination as to the filling of orders and at such prices and terms as it may 
from time to time lawfully establish. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.50, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Limitations 
on Acceptance by the Government.—A consent decree provided that neither the entry nor 
the terms of the decree should in any manner be deemed to approve of a license agreement 
entered into between the defendants in the action, or to estop the Government from 
asserting disapproval of the license agreement or from initiating any action or seeking 
relief in connection with the agreement. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8241.55. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Marcus A. Hollabaugh, Robert B. Hummel, Frank B. Moore, Jr., and Lewis Bernstein. 


For the defendant: Warren Daane for Muskegon Motor Specialties Co. 


Final Judgment 


James C. Connett, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 
22, 1951; defendant Muskegon Motor Spe- 
cialties Company, having appeared and filed 
its answer denying the substantive allega- 
tions hereof and plaintiff and defendant 
Muskegon Motor Specialties Company, by 
their attorneys, having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without this Final Judgment 
constituting evidence or an admission by 
defendant Muskegon Motor Specialties Com- 
pany of any wrongful act; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties here- 
to, it is hereby 


Ordered, adjudged and decreed as follows: 
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I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states a claim against 
the defendant Muskegon Motor Specialties 
Company under Sections 1 and 2 of the Act 
of Congress dated July 2, 1890, entitled “An 
act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act. 


idl 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant” shall mean Muskegon 
Motor Specialties Company, a corporation 
organized and existing under the laws of 
the State of Delaware with its principal 
place of business at Jackson, Michigan; 
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(B) “Crankshafts” shall mean steel shafts 
used in engines to convert the power of the 
piston strokes to a rotary motion and to 
transfer this motion and power to the 
transmissions; 


(C) “Induction hardened crankshafts” 
shall mean Crankshafts manufactured by 
rough machining, hardening by inductive 
heat treatment and precision machining; 


(D) “Manufacturing” shall mean the 
rough machining, hardening or precision 
machining of Crankshafts; 


(E) “Person” shall mean any individual, 
partnership, corporation, association, firm or 
any other business or legal entity. 


III 
[Applicability of Decree] 


The provisions of this Final Judgment 
shall apply to the defendant and to each 
of its subsidiaries, successors, assigns, offi- 
cers, agents, servants, employees and attor- 
neys, and upon those Persons in action 
concert or participation with said defendant 
who receive actual notice of this Final Judg- 
ment by personal service or otherwise. 


IV 
[Practices Prohibited] 


Defendant is enjoined and restrained from 
entering into, adhering to, maintaining or 
furthering, or claiming any rights under, 
any combination, conspiracy, contract, agree- 
ment, understanding, plan or program with 
any other Person to: 

(A) Refrain from Manufacturing or sell- 
ing any Induction Hardened Crankshafts; 

(B) Determine, fix, maintain or adhere 
to the prices or other terms or conditions 
for Manufacturing, or for sale of Induction 
Hardened Crankshafts to or for third persons; 

(C) Exchange names or lists or other- 
wise disclose the identity of customers or 
potential customers for Induction Hardened 
Crankshafts or for Manufacturing thereof; 

(D) Allocate or divide fields, customers 
or markets for the sale of Induction Hard- 
ened Crankshafts or Manufacturing. 


V 


Defendant is enjoined and restrained from: 


(A) Conditioning the sale of induction 
hardening services upon the agreement or 
understanding that the defendant shall pro- 
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vide some or all of the machining service in 
connection with Manufacturing; 


(B) Limiting, hindering or restricting: 
(1) any Person in the use which may be 
made of any Induction Hardened Crank- 


shaft or of machines or equipment for in- 
duction hardening of Crankshafts, or 


(2) the sale, lease or other disposition of 
machines or equipment for induction hard- 
ening of Crankshafts, 


except pursuant to any valid and lawful 
patent right; 

(C) Granting or receiving: 

(1) any non-exclusive patent rights under 
any license, contract, agreement or under- 
standing which gives any licensee control 
over the number or scope of licenses issued 
or to be issued, or 

(2) any exclusive patent license which 
gives any licensee control over the granting 
of rights not possessed by the licensee, 
where any such patent rights or licenses 
relate to induction hardening of Crankshafts 
or machines or equipment therefor. 


VI 
[Hardening of Crankshafts Ordered] 


(A) Defendant is ordered and directed: 


(1) To harden for any Person Crank- 
shafts by inductive heat treatment which in 
the regular course of business it is capable 
of hardening, on a per piece, term or fixed 
quantity basis, and without discrimination 
as to the filling of orders and at such prices, 
terms and conditions as it may from time 
to time lawfully establish; 

(2) To manufacture for any Person fin- 
ished Induction Hardened Crankshafts 
within the capability of its plant facilities 
and personnel, and without discrimination 
as to the filling of orders and at such prices, 
terms and conditions as it may from time 
to time lawfully establish; 

(B) Defendant is enjoined and restrained 
from discriminating in charges for the in- 
duction hardening service on Crankshafts 
as between customers for induction harden- 
ing only and customers for finished Induc- 
tion Hardened Crankshafts. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
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purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to the defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(A) Access, during the office hours of 
the defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any matters contained in this Final 
Judgment; 

(B) Subject to the reasonable, conveni- 
ence of the defendant and without restraint 
or interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such reports in writing 
with respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
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the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


IX 


[Disapproval of License Agreement 
Not Barred| 


Neither the entry nor the terms of this 
Final Judgment shall in any manner be 
deemed: 


(A) To approve of the license agreement 
dated January 16, 1956 entered into between 
the defendant and the Ohio Crankshaft 
Company; 

(B) To estop the plaintiff from hereafter 
asserting disapproval of said agreement or 
from initiating any action or seeking relief 
in connection therewith. 


[] 68,330] United States v. American Association of Advertising Agencies, Inc.; The 
American Newspaper Publishers Association, Incorporated; Publishers Association of 
New York City; Associated Business Publications, Inc.; Periodical Publishers Associa- 
tion of America; and Agricultural Publishers Association. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 100-309. Dated April 26, 1956. 


Case No. 1233 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


, Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 

ciations—Fixing Commissions and Regulating Credit—Trade Association of Newspaper 
Publishers.—An association of newspaper publishers was prohibited by a consent decree 
from entering into any understanding (1) establishing or stabilizing advertising agency 
commissions, (2) requiring or requesting any advertising agency to refrain from rebating 
or splitting agency commissions, (3) requiring or requesting any advertising media to 
deny or limit credit or agency commission due or available to any advertising agency, 
(4) establishing or stabilizing advertising rates to be charged advertisers not employing 
an advertising agency, or (5) requiring or requesting any advertising media to adhere to 
published advertising rates or rate cards. “ 


See Combinations and Conspiracies, Vol. 1, J 2017. 
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Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciations—Rules of Conduct.—An association of newspaper publishers was prohibited by 
a consent decree from entering into any understanding (1) establishing or formulating 
any standards of conduct or other qualifications to be used by any advertising media or 
any association of such media to determine whether the media should or should not do 
business with or recognize any advertising agency, or (2) requiring or requesting any 
media not to do business with or not to recognize any advertising agency. 

See Combinations and Conspiracies, Vol. 1, J 2017. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Trade Association’s By-Laws.—An association of newspaper publishers 
was required to conform its rules, regulations, forms, policies, and practices to the terms 
of a consent decree entered against it; to mail to each of its members a copy of the 
decree and copies of documents which have been modified as required above; and to 
supply a copy of the consent decree to each new member of the association. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Trade Association Activities—A consent decree entered against an associa- 
tion of newspaper publishers provided that nothing contained in the decree should be 
construed to prohibit the association from (1) acquainting its members and others with 
the nature, background, functions, and activities of advertising media, advertisers, or 
advertising agencies so long as such activity is not contrary to any of the provisions of 
the decree, (2) participating, where necessary or appropriate in proceedings conducted 
by Federal, State or local governments, or any court, in such proceedings in any manner, 
or (3) furnishing credit ratings to its members. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Edward A. Foote, 
W. D. Kilgore, Jr., Victor H. Kramer, Henry M. Stuckey, and Paul A. Owens. 


For the defendant: E. Douglas Hamilton, Elisha Hanson, Arthur B. Hanson, Bruce 
Bromley, Harold R. Madina, Jr., and John D. Calhoun, for The American Newspaper 
Publishers Assn., Inc. 


For a prior consent decree entered in the U. S. District Court, Southern District of 
New York, see 1956 Trade Cases {| 68,252. 


It is hereby ordered, adjudged and de- 
creed as follows: 


Final Judgment 
Joun M. Casuin, District Judge [Jn full 


text]: Plaintiff, United States of America, 
having filed its complaint herein on May 
12, 1955; defendant, The American News- 
paper Publishers Association, Incorporated 
(hereinafter referred to as consenting de- 
fendant) having appeared herein and having 
filed its answer in which it denies the 
offenses charged in such complaint and 
having asserted the truth of its answer 
and its innocence of any violation of law; and 
no testimony having been taken and the 
plaintiff and said defendant by their re- 
spective attorneys having consented to the 
making and entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein and without any findings 
of fact, and the Court having considered 
the matter and being duly advised, 


Now, therefore, upon the consent as 
aforesaid of the parties hereto, 


Trade Regulation Reports 


i! 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendant. The complaint states a 
claim against said defendant under Section 1 
of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopoly,” as amended, commonly known as 
the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising in newspapers. 
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(B) “National advertising” shall mean the 
advertising of products or services through 
newspapers on a national or broad sectional 
basis. 

(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising including but not restricted to 
newspapers, magazines, radio and television. 

(D) “Agency commission” shall mean 
the amount allowed by newspapers to ad- 
vertising agencies when placing national 
advertising for advertisers in newspapers. 

(E) “Credit rating” means a rating based 
upon relevant information as to the moral 
responsibility and financial status of the 
rated advertising agency, without reference 
to whether the rated agency rebates or 
splits agency commissions. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its officers, agents, servants and em- 
ployees and to any committee or groups 
of consenting defendant’s membership when 
organized and functioning as committees or 
groups of consenting defendant, and to all 
other persons in active concert or partici- 
pation with it who receive actual notice of 
this Final Judgment by personal service or 
otherwise. 


IV 


[Agreements Prohibited—Permissive 
Provisions] 


(A) Consenting defendant is enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
duct, practice or policy, or any agreement 
or understanding: 

(1) Establishing or stabilizing agency 
commissions, or attempting so to do; 

(2) Requiring, urging or requesting any 
advertising agency to refrain from rebating 
or splitting agency commissions; 

(3) Requiring, urging or requesting any 
media to deny or limit credit or agency 
commission due or available to any adver- 
tising agency; 

(4) Establishing or formulating, or at- 
tempting to establish or formulate, any 
standards of conduct or other qualifications 
to be used by any media or any association 
of media to determine whether media should 
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or should not do business with or recognize 
any advertising agency; 

(5) Requiring, urging or requesting any 
media not to do business with or not to 
recognize any advertising agency; 

(6) Establishing or stabilizing advertising 
rates to be charged advertisers not employ- 
ing an advertising agency, or attempting so 
to do; 

(7) Requiring, urging or requesting any 
media to adhere to published advertising 
rates or rate cards. 

(B) Consenting defendant is enjoined 
and restrained from requiring, urging or 
requesting any of its members to engage 
in any activities covered by Paragraphs (1) 
through (7) of subsection (A) of this Sec- 
tion IV. 

(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit members 
of consenting defendant from severally taking 
any action denied to consenting defendant 
by virtue of this Final Judgment; nor shall 
this Final Judgment be construed to pro- 
hibit consenting defendant from: 


(1) Acquainting its members and others 
with the nature, background, functions and 
activities, or proposed functions and activi- 
ties, of media, advertisers or advertising 
agencies so long as such activity is not 
contrary to any of the provisions of sub- 
sections (A) or (B) of this Section IV; 


(2) Where necessary or appropriate in 
proceedings conducted by Federal, State or 
Local Governments or any Court, partici- 
pating in such proceedings in any manner; 


(3) Furnishing credit ratings to its mem- 
bers, provided that so long as consenting 
defendant assigns a credit rating to any 
advertising agency, consenting defendant is 
enjoined and restrained from refusing to 
rate any advertising agency which applies 
in writing for a rating and in connection 
therewith submits verified information re- 
quested by consenting defendant appro- 
priate to determine the rating for such an 
applicant and which applicant, as demon- 
strated to consenting defendant: (i) itself 
assumes sole liability for the full perform- 
ance of its contracts with newspapers; (ii) 
makes prompt payments; (iii) is morally 
responsible; (iv) is engaged in the business 
of developing, servicing and placing national 
advertising in newspapers; and (v) main- 
tains a minimum of 25 per cent of its aver- 
age monthly billing in liquid capital and 
surplus. 
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V 
[Modification of Rules] 


Consenting defendant is ordered and di- 
rected to: 


(A) Within ninety days of the entry of 
this Final Judgment take such action as 
may be necessary to make its rules, regu- 
lations, forms, policies and practices con- 
form to the terms of this Final Judgment; 


(B) Within ninety days after the entry 
of this Final Judgment mail to each of its 
members a copy thereof and copies of such 
other documents of consenting defendant 
which have been modified in compliance 
with the provisions thereof; 
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(C) Supply a copy of this Final Judg- 
ment to each new member of consenting 
defendant at the time he becomes a member. 


VI 
[Jurisdiction Retained] 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying out 
of this Final Judgment, for the amendment 
or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


[f 68,331] United States v. Fish Smokers Trade Council, Inc.; Fish, Sea Food, 
Smoked Fish and Canning Workers Union of Greater New York, Local 635, American 
Federation of Labor; Vita Food Products, Incorporated; Banner Smoked Fish Corp.; 
Rosola Food Products, Inc.; American Smoked Fish Corp.; Nova Scotia Food Products 
Corp.; Ten Eyck Smoked Fish Corp.; Solomon Pruzan; Meyer Salzman; and Irving 
Masour. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 103-358. Filed March 28, 1956. 


Case No. 1257 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Trade Association’s By-Laws—Self-Policing Provision.—An association 
of smoked fish processors was required by a consent decree (1) to serve upon each of its 
present members a conformed copy of the decree, (2) to amend its charter or by-laws so 
as to incorporate therein the prohibitions contained in the decree and require as a condi- 
tion of membership or retention of membership that all members be bound thereby, (3) to 
furnish to all its members a copy of its charter and by-laws as amended, (4) to expel 
promptly from membership any member who shall violate the provisions of its charter or 
by-laws incorporating the prohibitions of the decree, and (5) to notify promptly the Gov- 
ernment of the action taken with respect to any complaint received by the association of a 
violation by any of its members of the provisions of its charter or by-laws incorporating 
the prohibitions of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60, 8401.21, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciations—Labor Union Membership—Refusal to Deal.—An association of smoked fish 
processors and certain of its members were prohibited by a consent decree from entering 
into any understanding (1) to induce or compel any jobber to become a member of any 
labor union or association, (2) to induce or compel any jobber to refrain from competing 
for other jobbers’ customers, or (3) to refuse to deal with or boycott any jobber. 


See Combinations and Conspiracies, Vol. 1, § 2017.121, 2017.300, 2017.318. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, We Dekalsores ir; 
Richard B. O’Donnell, John D. Swartz, Walter K. Bennett, and Francis E. Dugan. 


For the defendants: Rubinton & Coleman, by Noel Rubinton, for Vita Food Products, 
Incorporated; Leonard W. Gendler for Banner Smoked Fish Corp.; Abraham L. Levenson 
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for Rosola Food Products, Inc.; Leonard S, Leventhal for Nova Scotia Food Products 
Corp.; Michael Weiner for Ten Eyck Smoked Fish Corp.; Abraham L. Levenson, Leonard 
W. Gendler, Michael Weiner, Leonard S. Leventhal, and Rubinton & Coleman, by Noel 
Rubinton, for Fish Smokers Trade Council, Inc.; and Wm. M. Waldman, for Assignee 
for Creditors of American Smoked Fish Corp. 


The following members of the Fish Smokers Trade Council, Inc. agreed that this Final 
Judgment should apply to them: Vita Food Products, Incorporated; Banner Smoked Fish 
Corp.; Rego Smoked Fish Co., Inc.; Horowitz Brothers Smoked Fish Products, Inc. ; Ten 
Eyck Smoked Fish Corp.; Nova Scotia Food Products Corp.; Metro Smoked Fish, Inc.; 
Rosola Food Products, Inc.; Jerome Suttenberg, a General Partner of the firm doing busi- 
ness as Montrose Smoked Fish Co.; Leon Thomajan, a General Partner of the firm doing 
business as Blue Ribbon Smoked Fish Company; Herman M. Fertel, doing business as 
East River Trading Company; and Mortimer Korchin, a General Partner of the firm doing 


business as Marshal Smoked Fish Co. 


Fish, Sea Food, Smoked Fish and Canning Workers Union of Greater New York, 
Local 635, American Federation of Labor, by counsel, Ashe & Rifkin, New York, N. Y., 
appeared and opposed the signing by the Court of this decree on March 28, 1956. 


Final Judgment 


Grecory F, Noonan, District Judge [Jn 
full text]: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
September 28, 1955, and the defendants 
Fish Smokers Trade Council, Inc., Vita 
Food Products, Incorporated, Banner Smoked 
Fish Corp., Rosola Food Products, Inc., 
American Smoked Fish Corp., Nova Scotia 
Food Products Corp., and Ten Eyck Smoked 
Fish Corp., having appeared herein, and the 
plaintiff and said defendants, by their re- 
spective attorneys, having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without this Final Judgment 
constituting evidence or admission by said 
defendants in respect of any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon the consent of the 
plaintiff and consenting defendants hereto, 
it is hereby 


Ordered, adjudged and decreed as follows: 


I, 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the consenting defend- 
ants. The complaint herein states a claim 
upon which relief may be granted against 
the said consenting defendants under Sec- 
tion 1 of the Act of Congress of July 2, 1890, 
entitled “An act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,” commonly known as the Sherman 
Act, as amended. 
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10, 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, corporation, association, or other 
business or legal entity; 

(B) “Jobber” means any person engaged 
in the business of purchasing smoked fish 
from smokehouses for resale to retailers 
and purveyors; 


(C) “Smokehouse” means any person en- 
gaged in the business of processing and smok- 
ing fish to be sold for human consumption; 


(D) “Smoked fish” means fresh-water fish 
and salt-water fish which has been processed 
and smoked for human consumption; 

(E) “Council” means the defendant Fish 
Smokers Trade Council, Inc.; 


(F) “Member” means any present or future 
member of the Council; 


(G) “Consenting Defendant” means any 
person who has been served with a copy 
of the complaint herein and/or who has 
signed at the foot of this Final Judgment 
agreeing to be bound by its terms. 


TT 
[Applicability of Judgment] 


(A) It appearing to this Court, pursuant 
to Section 5 of the Sherman Act, that the 
ends of justice require that all members of 
the Council be brought before this Court, 
the non-defendant members of the Council, 
as consenting defendants hereby appear as 
additional parties waiving the necessity of 
being summoned and agree to be bound by 
the provisions of this Final Judgment; 
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(B) The provisions of this Final Judg- 
ment applicable to any consenting defendant 
shall apply to such defendant and to each 
of its members, officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and to all other persons in active 
concert or participation with such defendant 
who shall have received actual notice of this 
Final Judgment by personal service or other- 
wise or who have signed this Final Judgment. 


IV. 
[Charter to Be Amended] 


The defendant Council 
directed: 

(A) Within thirty days after the entry 
hereof to serve by mail upon each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the plaintiff proof by affidavit of 
service upon each such members; 

(B) Within three months after entry of 
this Final Judgment to amend its charter or 
by-laws so as to incorporate therein Sec- 
tion V of this Final Judgment and require 
as a condition of membership or retention 
of membership therein that all members be 
bound thereby; 

(C) To furnish to all its members a copy 
of its charter and by-laws as amended in 
accordance with subsection (B) of this 
Section IV; 

(D) To expel promptly from member- 
ship any member who shall violate the 
provisions of its charter or by-laws incor- 
porating Section V of this Final Judgment; 

(E) To notify promptly the plaintiff of 
the action taken with respect to any com- 
plaint received by the defendant Council of 
a violation by any of its members of the 
provisions of its charter or by-laws incor- 
porating Section V of this Final Judgment. 


We 
[Prohibited Agreements] 


Consenting defendants and members are 
jointly and severally enjoined and restrained 
from entering into, adhering to, renewing, 
maintaining or furthering, directly or indi- 
rectly, or claiming any rights under, any 
contract, combination, agreement, under- 
standing, plan, program, or course of action 
with any other person to: 

(A) Persuade, induce or compel any jobber 
to 


is ordered and 
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(1) become a member of any labor union 
or association; 


(2) refrain from competing for other 
jobbers’ customers; 


(B) Refuse to deal with or boycott any 
jobber. 


VI. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
upon reasonable notice to a consenting de- 
fendant at its principal office, subject to any 
legally recognized privilege, be permitted: 

(A) Access during office hours of such 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession of or under 
the control of such consenting defendant, 
who may have counsel present, relating to 
any of the matters contained in this Final 
Judgment; and 


(B) Subject to the reasonable convenience 
of such consenting defendant, and without 
restraint or interference, to interview the 
officers and employees of such defendant, 
who may have counsel present, regarding 
any such matters. 

For the purpose of securing compliance 
with this Final Judgment, any consenting 
defendant, upon the written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
made to its principal office, shall submit such 
written reports with respect to any of the mat- 
ters contained in this Final Judgment as 
from time to time may be necessary for the 
enforcement of this Final Judgment. 

No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the Depart- 
ment, except in the course of legal proceed- 
ings for the purpose of securing compliance 
with this Final Judgment in which the 
United States is a party or as otherwise 
required by law. 

VII. 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any parties to this Final Judgment 
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to apply to this Court at any time for such of the provisions thereof, for the enforce- 
further orders and directions as may be nec- ment of compliance therewith, and for the 
essary for the construction or carrying out punishment of violations thereof. 

of this Final Judgment, for the modification 


[] 68,332] Standard Oil Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1955, 
April Session, 1956. No. 11409. Dated May 3, 1956. 


Petition for review of order of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Defenses—Meeting Competition—Sufficiency of Evidence. 
—A Federal Trade Commission ruling that an oil company failed to establish that its 
lower prices to four jobbers of gasoline were made in “good faith” to meet the equally 
low prices of a competitor was set aside on the ground that the company’s “good faith” 
defense was firmly established, and the Commission’s reasoning by which it reached a 
contrary conclusion was untenable. The reviewing court classified the Commission’s 
ruling as a conclusion of law. The company’s “good faith’ had been either recognized 
or assumed in prior proceedings. It was confronted with the problem of reducing its 
prices to meet competitive offers or of forfeiting the business of the jobbers. The fact 
that the company did not change its pricing policy after the enactment of the Robinson- 
Patman Act was said to be of little consequence. The Commission’s contention that the 
company adhered to an illegal pricing system in reducing its prices, and, therefore, the 
“good faith’ defense could not prevail, was rejected. Although the “good faith” defense 
is not available to a seller who meets an unlawful price, the Commission made no finding 
that the competing prices which the company met were unlawful. The evidence was 
inconsistent with the contention that prices were reduced pursuant to a system. Further- 
more, there was nothing sinister in the fact that the company granted tank car prices 
only if the buyer maintained a bulk plant, had a business in excess of one million gallons 
annually, had distribution equipment, and had adequate credit standing. A seller must 
be permitted in the exercise of a sound judgment to determine when and under what 
circumstances it will reduce its price in order to meet the price of a competitor, and a right to 
require that a purchaser be possessed of the facilities for storing, handling, and distributing the 
product. The law does not require the company to reduce its prices in any instance, it only 
authorizes the company to do so under the limitation imposed. The “good faith” defense 
would be meaningless if the seller was required to reduce its price alike to all customers 
regardless of the quantity in which they buy, their facilities for handling the product, and 
their ability to pay. Also rejected was the Commission’s contention that the “good faith” 
defense is not available to the company because its competitors, including those against 
whom similar charges of price discrimination are pending, might also defend their similar 
price differences on the ground of meeting the company’s equally low prices or the 
equally low prices of other competitors. 


See Price Discrimination, Vol. 1, $ 3508.246, 3515.01, 3515.30. 


For the petitioner: Weymouth Kirkland, Howard Ellis, Hammond E. Chaffetz, 
W. H. Van Oosterhout, and Frederick M. Rowe, Chicago, III. 


For the respondent: Robert B. Dawkins and James E. Corkey, Washington, D. C. 


Vacating and setting aside findings, conclusions, and order of the Federal Trade 
Commission in FTC Dkt. 4389. For prior opinions of the U. S. Supreme Court, see 1950- 
1951 Trade Cases {[ 62,746, reversing U. S. Court of Appeals, Seventh Circuit, 1948-1949 


Trade Cases {| 62,382; and of the U. S. Court of Appeals, Seventh Circuit, see 1954 Trade 
Cases { 67,727. 


Before Durry, Chief Judge, Mayor and Linptey, Circuit Judges. 
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[“Good Faith” Defense] 


Major, Circuit Judge [In full text]: This 
proceeding originated in a complaint filed 
by respondent against petitioner on Novem- 
ber 29, 1940, charging a violation of Section 
2 of the Clayton Act as amended by the 
Robinson-Patman Act (49 Stat. 1526; 15 
U.S. C. A. Sec. 13, as amended). The case 
is now here on petition by Standard to re- 
view a modified order to cease and desist, 
issued by the Commission against Standard 
January 16, 1953. The proceeding has long 
been before the Commission and the courts, 
and a number of the original contested 
issues have been adjudicated. In fact, on 
the present review there are only two con- 
tested issues which, as stated by the Com- 
mission, are: (1) whether the Commission 
correctly concluded that petitioner failed to 
establish that its lower price was made in 
“good faith” to meet the equally low price 
of a competitor within the meaning of 
Section 2(b) of the Robinson-Patman Act, 
and (2) whether the revised order to cease 
and desist is warranted by the findings and 
properly issued. As subsequently shown, 
we conclude that the first issue must be 
decided adversely to the Commission, which 
renders the second issue of no consequence. 


[Prior Proceedings] 


The Commission’s original cease and 
desist order was before this court for re- 
view, wherein its enforcement, with some 
modification, was allowed with judgment 
accordingly. Standard Oil Co. v. Federal 
Trade Commission [1948-1949 TrapE CASES 
q 62,382], 173 F. 2d 210. On appeal, the 
Supreme Court reversed, with instructions 
to this court to remand the case to the 
Commission to make findings in conformity 
with its opinion. Standard Oil Co. v. Federal 
Trade Commission [1950-1951 TrapE CASES 
{ 62,746], 340 U. S. 231. A history of the 
proceeding has previously been set forth in 
detail both by this and the Supreme Court 
and need not be repeated here except inso- 
far as it relates to the question now for 
decision. Also, except for the same pur- 
pose, we need not be concerned with issues 
previously raised and decided by the Su- 
preme Court. 

Petitioner’s sales of gasoline about which 
the “good faith” defense revolves were made 
to four customers, classified by petitioner 


1 Two Commissioners, based upon the findings 
of the Trial Examiner, dissented and expressed 
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as jobbers, namely, Ned’s Auto Supply 
Company, Stikeman Oil Company, Citrin- 
Kolb Oil Company and Wayne Company. 
The Commission took the position origi- 
nally that the “good faith” defense was not 
available to petitioner and, therefore, made 
no findings relative thereto. This court 
agreed with the Commissioner’s position on 
that issue and affirmed. It was on this 
issue, however, that the Supreme Court 
reversed and remanded. 


[Finding of Fact or Conclusion of Law] 


In response to the remandment the Com- 
mission from the original record made its 
modified findings, which conclude with the 
statement: 


“For the reasons stated, the Commis- 
sion is of the opinion that the respondent 
has not shown that the discriminatory 
prices allowed [naming the four custom- 
ers involved] were lower prices granted 
in good faith to meet equally low prices 
of competitors. The Commission, there- 
fore, finds that the burden imposed upon 
the respondent by Section 2(b) of the 
Clayton Act, as amended by the Robin- 
son-Patman Act, has not been sustained 
and that the price discriminations re- 
ferred to in these findings have not been 
justified.” ? 


Whether the decision of the Commission 
under the attending circumstances repre- 
sents a finding of fact or a conclusion of 
law is of importance. We are of the view 
that it falls within the latter category, and 
this notwithstanding the statement in Fed- 
eral Trade Commission v. A. E. Staley Manu- 
facturing Co. et al, [1944-1945 TrapE CASES 
7 57,364], 324 U. S. 746, 758: 


“Congress has left to the Commission 
the determination of fact in each case 
whether the person, charged with making 
discriminatory prices, acted in good faith 
to meet a competitor’s equally low prices. 
The determination of this fact from the 
evidence is for the Commission.” 


The Commission in its brief appears to 
recognize that its decision on this critical 
issue is a conclusion of law (for example, 
see Commission’s statement of contested 
issues, supra). Certainly there is no dispute 
as to the evidentiary facts as found by the 
Examiner in the original proceeding. Re- 
ferring thereto, the Commission in its brief 
states, “Here the facts as such are not in 


the view that the complaint against petitioner 


should be dismissed. 
68,332 
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dispute, it is simply a matter of applying 
the law to the facts.” Moreover, the Com- 
mission’s decision on the “good faith” issue 


is the result of its process of reasoning, ° 


legal in nature, a portion of which, as we 
shall subsequently show, has been repudi- 
ated by the Supreme Court. Such being 
the case, the weight to be attached to its 
decision is dependent upon the reasoning 
by which it is reached. 


[Good Faith Established] 


Prior to a discussion of the Commission’s 
findings now under review, we think it 
pertinent to observe that petitioner’s good 
faith has been either recognized or assumed 
at all levels during the course of this pro- 
tracted proceeding. Certainly the Examiner 
so found. (See footnote 7, page 238 of the 
Supreme Court opinion.) The Commission 
in its original findings took no issue with 
its Examiner on this score but concluded 
as a matter of law that the “good faith” 
defense was not available “in the face of 
affirmative proof that the effect of the dis- 
crimination was to injure, destroy and prevent 
competition with the retail stations operated 
by the said named dealers and with stations 
operated by their retailer-customers.” In 
fact, there is good reason to think that the 
Commission at that time acquiesced in 
petitioner’s contention that the sales in 
controversy were made in good faith. This 
court in reviewing that record (173 F. 2d 
210, 216) stated: 


“The showing made here by the peti- 
tioner that it made the lower price in 
good faith to meet competition, we as- 
sume, as the Commission apparently did, 
was made out. The effect of it was to 
rebut the prima facie case made by the 
Commission’s proof of the petitioner’s 
discriminatory prices. If nothing further 
appeared in this record, the case might 
well have ended there.” 


This court also stated (page 213): 


“There is substantial evidence in this 
record, and we think it may be assumed 
to be conclusive, to the effect that the 
petitioner made its low price to Ned’s, 
Citrin, Wayne, and Stikeman in good 
faith to meet the lower price of a com- 
petitor.” 


The Supreme Court stated (page 238): 
“Petitioner presented evidence tending 
to prove that its tank-car price was made 


to each ‘jobber’ in order to retain that 
‘jobber’ as a customer and in good faith 
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to meet a lawful and equally low price of 
a competitor.” 


After quoting from the findings of the Trial 
Examiner (footnote on same page), the 
same court on the following page, referring 
to the evidence, stated that it “if accepted, 
would have established a complete defense 
to the charge of unlawful discrimination.” 


Moreover, in the findings now under re- 
view the Commission does not expressly 
repudiate the findings of the Examiner in 
the original proceeding that petitioner’s re- 
duction in price was granted to meet the 
equally low prices offered by competitors. 
The Commission, after a detailed discussion 
relative to the situation existing between 
petitioner and each of the four jobbers in 
controversy, states: 


“Tt may well be that respondent was 
convinced that if it ceased granting tank- 
car prices to Citrin-Kolb, Wayne, and 
Stikeman and continued to refuse the 
tank-car price to Ned’s Auto Supply Com- 
pany it would lose these accounts. It had 
substantial reasons for believing this to 
be the case, for all of these concerns, 
except Ned’s Auto Supply Company, had 
already been recognized as entitled to the 
tank-car price under the commonly ac- 
cepted standards of the industry, and 
Ned’s had achieved a volume of distri- 
bution which brought it within the range 
where it was likely to be so recognized 
by a major oil company at any time.” 


It thus appears evident even under this 
revised version of petitioner’s situation that 
it was confronted with the problem of re- 
ducing its price to meet competitive offers 
or of forfeiting the business of the four 
jobbers. 


[FTC Reasoning] 


An attempt to enter into a discussion 
of all of the ramifications contained in the 
Commission’s reasoning and argument in 
support of its decision against the “good 
faith” defense would unduly prolong this 
opinion. We shall, therefore, limit our dis- 
cussion to a few of the more salient points 
as contained in the modified findings. The 
Commission found: 


“At all relevant times, respondent knew 
or had the means of knowing and should 
have known that the manner in which it 
priced and sold its gasoline continually 
created the probability of injury to compe- 
tition between retail dealers who bought 
such gasoline at different prices and re- 
sold it in competition with one another.” 
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This is the same theory upon which the 
Commission’s previous order was bottomed 
and which was expressly repudiated by the 
Supreme Court (pages 249-250). 


The Commission found: 


“It [petitioner] also knew or should have 
known that the price differences which 
it granted could not be justified on the 
basis of differences in the cost of manu- 
facture, sale and delivery resulting from 
differing methods or quantities in which 
its gasoline was sold or delivered.” 


We think this statement is irrelevant to the 
instant issue. A cost justification defense 
is available under Section 2(a), but it is 
separate and distinct from the “good faith” 
defense provided in 2(b). Both defenses 
were originally invoked by petitioner but the 
cost justification defense was abandoned 
(see footnote 2, Supreme Court opinion, 
page 234). 

The Commission found that the Robin- 
son-Patman amendment to the Clayton Act 
imposed upon petitioner “the duty and obli- 
gation of reviewing its pricing policy and 
taking such action as might be necessary 
to bring that policy into conformity with 
the new statute.” This reasoning also ap- 
pears to have been dispelled by the Su- 
preme Court, which discusses the changes 
produced by the amendment and concludes 
with the statement, ‘““None of these changes, 
however, cut into the actual core of the 
defense.” It would thus appear that a “good 
faith” defense available under the Clayton 
Act would still be available under the 
amended Act. If petitioner’s pricing policy 
was lawful prior to the amendment the 
same policy was lawful afterward. Such 
being the case, the mere fact that it did 
not change its policy is of little, if any, 
consequence. 


[Adherence To Pricing Method] 


The sole contention of the Commission 
which has any semblance of merit, in fact 
the only contention which it is entitled 
to make in view of the Supreme Court 
decision, is that petitioner adhered to a 
pricing system in reducing its prices to the 
four jobbers and that as a result the “good 
faith” defense cannot prevail. We suspect, 
as petitioner asserts, that this contention 
was an afterthought on the part of the 
Commission, advanced in an attempt to 
bring the case within the rule of such cases 
as Federal Trade Commission v. A. E. Staley 
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Manufacturing Co. et al. [1944-1945 Trapr 
Cases { 57,364], 324 U. S. 746, Corn Prod- 
ucts Refining Co. et al. v. Federal Trade Com- 
mission [1944-1945 Trane Cases § 57,363], 
324 U.S. 726, and Federal Trade Commission 
v. Cement Institute et al. [1948-1949 TrapE 
CASES {| 62,237], 333 U. S. 683. Apropos to 
this contention the Commission found that 
with one exception 


“all of the discriminations in price in- 
volved in this proceeding were made pur- 
suant to respondent’s established method 
of pricing. They were not the result of 
departures from a non-discriminatory price 
scale which were made to meet lower 
prices of competitors, but represented 
only the continued application of the 
pricing standard previously adopted by 
respondent and followed by it since long 
before 1936.” 


We are not persuaded as to the accuracy 
of the statement contained in this quotation. 
The Commission, after finding that peti- 
tioner had a “method” of pricing, proceeds 
in its brief to a “policy” and from that to 
a “system.” In its brief it states that peti- 
tioner had a “pricing system,” irrespective 
of the words used to describe it. Obviously 
this characterization by the Commission is 
designed to bring the case within the scope 
of the system condemned by the Supreme 
Court in Staley and kindred cases. This 
effort must fail. The system described and 
condemned in Corn Products, later in Staley, 
and still later in Cement, bears not the 
slightest resemblance to the pricing system 
which the Commission purports to detect 
in the instant situation. The basing point 
system under scrutiny in those cases was 
labeled by the Supreme Court as unlawful 
and was employed by many and in some 
instances all members of the same indus- 
try. The system involved freight absorp- 
tion and the collection of phantom freight. 
The system was utilized to stabilize or 
increase but never to lower prices. The 
system as pointed out in the Cement case 
eliminated all price competition and resulted 
in the sale of the product by all dealers at 
any given point at identical prices and 
terms. The gist of the reasoning of the 
Supreme Court in those cases was that the 
pricing system being illegal all prices de- 
termined thereby were illegal. It follows, 
according to such reasoning, that the meet- 
ing by the seller of a competitor’s unlawful 
price precludes the seller from reliance upon 
a “good faith” defense. 
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It is interesting and highly significant 
that the statute employs the language, “made 
in good faith to meet an equally low price 
of a competitor,’ but that the Supreme 
Court in the instant case adds the word 
“lawful,” so that it reads, “made in good 
faith to meet a lawful and equally low price 
of a competitor” (pages 238 and 246). We 
do not know, of course, why the Supreme 
Court added the word “lawful,” but we 
strongly suspect that it was for the pur- 
pose of giving emphasis to its previous 
decisions that a “good faith” defense was 
not available to a seller who had met an 
unlawful price. In this connection, it is also 
pertinent to note that in the instant situ- 
ation there is no finding, no contention and 
not even a suspicion but that the competing 
prices which petitioner met were lawful. 
Moreover, we are unable to discern any 
basis for the conclusion that petitioner’s 
prices “were not the result of departures 
from a non-discriminatory price scale.” The 
record affirmatively demonstrates to the 
contrary. Petitioner sold invariably at its 
uniform tank-wagon price, except when at 
different times it reduced its price to meet 
competitive offers in order to retain a cus- 
tomer. Petitioner had 362 Detroit custom- 
ers, only four of which purchased at prices 
reduced from its uniform tank-wagon price. 

The bargaining and haggling which took 
place between petitioner and the four in- 
volved “wholesalers” prior to a reduction 
in prices to them is hardly consistent with 
the Commission’s theory that prices were 
reduced pursuant to a system. For instance, 
petitioner over many years refused to give 
Ned’s its “most valuable tank-wagon cus- 
tomer,” any reduction at all despite persist- 
ent demands based upon competitive offers. 
Its reluctant grant of a %¢ reduction in 
1936, increased to 1¥%¢ in 1938 in response 
to an “ultimatum” by Ned’s would appear 
to dispel completely any idea that such re- 
duction in price was systematic, as urged 
by the Commission. The Commission ap- 
pears to discern something sinister in the fact 
that a reseller might obtain the tank car 
price only if it maintained a bulk plant with 
facilities for accepting delivery of gasoline 
in tank car quantities; had a business in 
excess of one million gallons of gasoline 
annually; had distribution equipment and 
adequate credit standing. Relative to mak- 
ing a reduced price to a large customer, 
the Supreme Court in this case stated (page 
249): 
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“For example, if a large customer re- 
quests his seller to meet a temptingly 
lower price offered to him by one of his 
seller’s competitors, the seller may well 
find it essential, as a matter of business 
survival, to meet that price rather than 
to lose the customer.” 


We think that a seller must be permitted 
in the exercise of a sound judgment to 
determine when and under what circum- 
stances it will reduce its price in order to 
meet that of a competitor, and a right to 
require that a purchaser be possessed of 
the facilities for storing, handling and 
distributing the product. The law did not 
require petitioner to reduce prices in any 
instance, it only authorized it to do so 
under the limitation imposed. Petitioner 
had the same right to reduce its price in 
order to retain a customer as it did to 
refuse to reduce with the risk of losing a 
customer. The “good faith” defense would 
be meaningless if the seller was required, 
as the Commission appears to indicate, to 
reduce its price alike to all customers re- 
gardless of the quantity in which they buy, 
their facilities for handling the product and 
their ability to pay. 


[Defense in Other Proceedings] 


Finally, the Commission finds that the 
“good faith” defense is not available to 
petitioner because its “competitors, includ- 
ing the three against whom similar charges 
of price discriminations are pending, might 
also defend their similar price differences 
on the ground of meeting respondent’s equally 
low prices or the equally low prices of other 
competitors. The Commission does not con- 
strue the words ‘in good faith’ in Section 2(b) 
as permitting that result.” We are not able 
to discern any logic in such reasoning. 
Evidently from the quoted statement the 
Commission does not know whether three 
of petitioner’s competitors, against whom 
are pending charges of price discrimination, 
will invoke the “good faith’ defense. If 
they should, it will be time enough to cross 
that bridge when it is reached. Moreover, 
we know of no reason why a competitor 
of petitioner should not have the right to 
meet petitioner’s price or that of any other 
competitor providing, of course, it did so 
in good faith. It is strange reasoning that 
one seller should be deprived of the defense 
provided in 2(b) because some other seller 
might also invoke its protection. 
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[Defense Established] 


In our judgment and we so hold, peti- 
tioner’s “good faith” defense was firmly 
established, and the Commission’s reason- 
ing by which it reached a contrary con- 


clusion is untenable and must be rejected. 
A decree will be entered vacating and set- 
ting aside its findings, conclusions and or- 
der issued January 16, 1953. 


[f 68,333] General Electric Company v. Wahle. 


In the Supreme Court of the State of Oregon. 
submitted February 23, 1956. Dated April 18, 1956. 


Appeal from Circuit Court, Multnomah County. E. K. OppenHEIMER, Judge. Affirmed. 


In Banc. No. 5644. Argued and 


Oregon Fair Trade Act 


Fair Trade—Constitutionality of Oregon Fair Trade Act—Nonsigner Provision—State 
Constitution—The Oregon Fair Trade Act, as it applies to nonsigners of fair trade con- 
tracts entered into pursuant to its provisions, is unconstitutional and void because it vio- 
lates Sections 20 and 21, Article I, of the Oregon Constitution. Article I, Section 20, 
provides that no law shall be passed granting to any citizen or class of citizens privileges 
or immunities which, upon the same terms, shall not equally belong to all citizens; and 
Section 21 provides that no law impairing the obligations of contracts shall ever be passed, 
nor shall any law be passed, the taking effect of which shall be made to depend upon 
any authority, except as provided in the Constitution. The Act is a price fixing statute 
designed principally to destroy competition at the retail level, and the Act, as applied to 
nonsigners, constitutes statutory price fixing by compulsion. The right of an owner of 
property to fix the price at which he will sell it and the right to contract are property 
rights protected by the Constitution. The enactment of the Act cannot be justified upon 
the theory that it constitutes a reasonable and proper exercise of the state’s police power. The 
Act does not have a well-recognized and direct bearing upon the health, happiness, and 
well-being of the public as a whole. The Fair Trade Act, as it applies to nonsigners, con- 
stitutes an unnecessary and unreasonable interference with an individual’s constitutional 
right of contract and of property in violation of Article I, Section 20, of the Oregon Con- 
stitution and of the due process clause of the United States Constitution. Assuming that 
the legislature itself might fix minimum prices, the Act contains an attempted unconstitu- 
tional delegation of legislative power in violation of Article I, Section 21, of the Oregon 
Constitution. 

See Fair Trade, Vol. 1, J 3085.39, 3258.39. 

For the appellant: Clarence J. Young, Portland, Ore., argued the cause, and Koerner, 
Young, McColloch & Dezendorf, and John P. Bledsoe, Portland, Ore., were on the briefs. 

For the respondent: Eric R. Haessler, Portland, Ore., argued the cause, and Keane 
and Haessler, Portland, Ore., were on the brief. 

Affirming a decree of the Oregon Circuit Court, Multnomah County, 1955 Trade Cases 
{| 68,039. 


Plaintiff is a New York corporation au- 


[Fair Trade Suit] 
thorized to transact business in Oregon. It 


Tooze, Justice [/n full text]: This is a 
suit for an injunction and for damages, 
brought by General Electric Company, a 
corporation, as plaintiff, against Rolla H. 
Wabhle, d.b.a R. H. Wahle Co., as defendant. 
Defendant’s general demurrer to plaintiff's 
amended complaint was sustained. Plaintiff 
refused to plead further, and a decree was 
entered dismissing the suit. Plaintiff appeals. 


Trade Regulation Reports 


is engaged in the manufacture and sale of 
electric appliances, clocks, automatic blankets, 
fans, vacuum cleaners, heating pads, and 
other electrically operated devices. All said 
products bear plaintiff's trademark “General 
(GE) Electric,” and are sold in this state 
in free and open competition with appli- 
ances of the same general class produced 
by others. Plaintiff carries on a nation- 
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wide program of advertising respecting its 
trademarked products through the medium 
of newspapers, dealer and distributor co- 
operative advertising, magazines of national 
circulation, radio and television, and has 
established a valuable reputation and good 
will for the said appliances and for the 
trademark under which they are produced 
and sold. 


Defendant, as alleged in plaintiff’s com- 
plaint and as admitted by the demurrer, is 
engaged in the sale at retail of electrical 
appliances at 131 N. W. Fourth avenue in 
the city of Portland, Multnomah county, 
Oregon. 


Acting pursuant to the Fair Trade Act 
of thig state (ORS 646.310 to 646.470), 
plaintiff has entered into agreements with 
more than 200 retail dealers in the state of 
Oregon, all in the same form, under which 
plaintiff stipulated the minimum retail re- 
sale prices at which said products should 
be sold. The defendant was not a party to 
any of such contracts, but he had express 
notice of their existence and of the mini- 
mum prices thereby established. 


On or about November 25, 1953, and 
thereafter, the defendant, with knowledge 
of said contracts and the minimum prices 
thereby fixed, willfully advertised, offered 
for sale and sold at retail, one or more of 
said appliances manufactured and sold by 
plaintiff and bearing its trademark at prices 
which were lower than those stipulated by 
plaintiff in said agreements. The sales made 
by defendant were in the ordinary course 
of business as a retailer and did not come 
within any of the exceptions provided for 
in the Fair Trade Act. 


All the facts heretofore stated are to be 
found alleged in plaintiff’s complaint, and 
for the purposes of the general demurrer 
are admitted to be true. In support of his 
demurrer, defendant contended: 


1. That the written contract entered into 
between plaintiff and some retailers was 
not the type of contract contemplated by 
the Fair Trade Act, lacked consideration, 
and was unenforceable; 


2. That the Fair Trade Act constituted 
an unconstitutional delegation of legis- 
lative power to a private person to fix 
prices in violation of the provisions of the 
Oregon Constitution; and 


3. That the operation of the Fair Trade 
Act as to nonsigners of a contract to fix 
minimum prices for retailers amounts to 
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a denial of due process under the state 
constitution. 


[Constitutionality—N onsigners] 


The trial judge (the distinguished, capable, 
and much-beloved Lowell Mundorff, since 
deceased), in a memorandum opinion, when 
denying plaintiff's motion for a preliminary 
injunction upon the ground that the Fair 
Trade Act was unconstitutional as it applied 
to nonsignors, erroneously held that the 
contract involved here was not a contract 
coming within the terms of the Act and was 
“nudum pactum and invalid and unenforce- 
able for want of consideration.” The con- 
stitutionality of the Fair Trade Act as it 
applies to nonsigners of the so-called Fair 
Trade agreements is squarely presented in 
this litigation, and we will consider the 
matter from that standpoint. 


By virtue of the provisions of the Miller- 
Tydings Act (50 Stat. 693, 15 USCA §1), 
and the later McGuire Act (66 Stat. 632, 
15 USCA §45), no question can be raised 
as to the constitutionality of Oregon’s Fair 
Trade Act as it applies to the actual parties 
to a contract entered into pursuant to its 
terms. 


[Oregon Fair Trade Act] 


Oregon’s Fair Trade Act is in language 
substantially the same as that appearing 
in the Fair Trade Acts of some 44 other 
states of the Union. Our statute uses the 
phrase “free and open competition,” where- 
as, some other state statutes read “fair and 
open competition,” but insofar as our deci- 
sion in this case is concerned we deem that 
difference wholly immaterial. 


The provisions of the Oregon Fair Trade 
Act material to our discussion are the 
following: 


“A contract relating to the sale or re- 
sale of a commodity which bears, or 
the label or container of which bears or 
the vending equipment through which the 
commodity is sold bears, the trade-mark, 
brand or name of the producer or dis- 
tributor of the commodity and which 
commodity is in free and open competi- 
tion with commodities of the same gen- 
eral class produced or distributed by 
others is not in violation of any law of 
Oregon by reason of any of the following 
provisions which may be contained in the 
contract: 


= (cls) That the buyer will not resell 
the commodity at less than the minimum 
price stipulated by the seller. 
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“(2) That the buyer will require of any 
dealer to whom he may resell the com- 
modity an agreement that he will not, 
in turn, resell at less than the minimum 
price stipulated by the seller. 


“(3) That the seller will not sell the 
commodity: 


“(a) To any wholesaler, unless the 
wholesaler will agree not to resell the 
commodity to any retailer unless the re- 
tailer will in turn agree not to resell the 
commodity except to consumers for use 
and at not less than the stipulated mini- 
mum price, and unless the wholesaler will 
likewise agree not to resell the commodity 
to any other wholesaler unless the other 
wholesaler will make the same agreement 
with any wholesaler or retailer to whom 
he may resell; or 


“(b) To any retailer, unless the retailer 
will agree not to resell the commodity 
except to consumers for use and at not 
less than the stipulated minimum price.” 


ORS 646.340 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of ORS 646.330 to 646.360, whether 
the person so advertising, offering for sale 
or selling is or is not a party to the con- 
tract, is unfair competition and is actionable 
at the suit of any person damaged thereby.” 
(Italics ours.) ORS 646.370 


[Oregon Constitution] 


Article I, §21, Oregon Constitution, pro- 
vides in part: 


“No ex post facto law, or law impair- 
ing the obligations of contracts, shall 
ever be passed, nor shall any law be passed, 
the taking effect of which shall be made to 
depend upon any authority, except as pro- 
vided in this constitution; * * *.” ( Italics 
ours.) 


Article I, § 20, Oregon Constitution, pro- 


vides: 


“No law shall be passed granting to 
any citizen or class of citizens, privileges 
or immunities which, upon the same terms, 
shall not equally belong to all citizens.” 


At the outset we take note of the follow- 
ing contention made by plaintiff on this 
appeal. It states in its brief: 


“The Supreme Court of this state has 
twice held that the Fair Trade Act of 
Oregon is constitutional; such holdings 
are binding upon the trial court.” 
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[Prior Oregon Ruling] 


The first case cited by plaintiff in support 
of the foregoing proposition is: The Borden 
Co. v. Schreder, [1946-1947 TrapeE CAsEs 
{97,04 9132 O13 40037. 1e5e PZ dmosi. 
That case was decided in 1947. 


In that case we said: 


“In the Circuit Court defendant chal- 
lenged the constitutionality of the Fair 
Trade Act on various grounds, but on 
appeal has abandoned such contentions. 
Ever since the decision of the Supreme 
Court of the United States in Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
decided in 1936, 299 U. S. 183, 81 L. ed. 
109M Sips Ct 1397 106 AS Ce R476, 
sustaining the constitutionality of the 
Fair Trade Act of Illinois, the validity 
of such legislation has not been consid- 
ered an open question.” (Italics ours.) 


From the foregoing statement, upon which 
plaintiff relies, it is manifest that the con- 
stitutionality of the Fair Trade Act was 
not before this court for decision in the 
Schreder case. The statement that since 
the decision in the Old Dearborn case “the 
validity of such legislation has not been 
considered an open question,” could hardly 
be deemed a holding that the Fair Trade 
Act met the demands of the Oregon Con- 
stitution as respects nonsigners to Fair 
Trade contracts. The Old Dearborn decision 
dealt with constitutional questions arising 
under the federal constitution. Only the 
courts of this state have the jurisdiction 
or power to interpret and apply the provi- 
sions of the Oregon Constitution as to state 
statutes. 


It is elementary that the decisions of the 
Supreme Court of the United States in- 
terpreting and applying the provisions of 
the federal constitution are, until overruled 
by that court, final and binding upon all 
courts, state and federal. Constitutional 
questions so determined cease to be open 
questions, particularly insofar as state and 
lower federal courts are concerned. That is 
all we said in the Schreder case. Even to 
say that was unnecessary to our decision. 
It is manifest from what is first quoted 
above that the statement respecting the 
constitutionality of the Act was pure dictum. 


The second case cited by plaintiff in 
support of its claim is Federal Cartridge 
Corp. v. Helstrom [1955 TRADE CASES 
J 67,923], 202 Or. 557, 276 P. 2d 720, decided 
in 1954. In that case Federal Cartridge 
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Corp. was attempting to enforce the pro- 
visions of Oregon’s Fair Trade Act against 
the defendant Helstrom as to merchandise 
purchased by defendant when no valid Fair 
Trade Act was in effect in this state. An 
examination of the opinion in that case will 
disclose that we expressly refused to pass 
upon the constitutionality of the Fair Trade 
Act. We based our decision denying relief 
to Federal Cartridge Corp. upon other 
grounds. Unfortunately, in the opinion in 
that case we did, without further explana- 
tion, make the statement that, based upon 
the decision of the United States Supreme 
Court in the Old Dearborn case, we had, in 
the Borden Co. v. Schreder case, supra, “held 
the Fair Trade Law of this state to be con- 
stitutional.” Unexplained, we confess that 
that statement might be somewhat mislead- 
ing and misunderstood. By it we had no 
intention of holding the Act constitutional 
as applied to nonsigners, nor to in any way 
enlarge upon the holding in the Schreder 
case. What was said by way of dictum 
in the Schreder case was based upon the 
Old Dearborn decision and as of the time 
the Schreder decision was handed down was 
correct as to the federal questions involved. 
In the Federal Cartridge Corp, case we had 
no intention of saying more. Even as to 
the federal questions involved, what we said 
in the Schreder case must be viewed from 
the standpoint of the situation existing at 
the time the decision was rendered, and not 
in the light of the later decision of the 
Supreme Court of the United States in 
Schwegmann Bros. v. Calvert Corp. [1950- 
1951 TrapE CAsEs J 62,823], 341 U. S. 384, 
OS a leased se LOSS lesan Cte 745 asl Om Amen eek 
2d 1119. 


In our discussion of the issues in the 
Federal Cartridge Corp. case we referred to 
the Old Dearborn case for the purpose of 
showing that even under its holding, trade- 
marked articles acquired when no valid 
Fair Trade Act was in force could not be 
affected by the provisions of the Act when 
later it did become effective. We used the 
Old Dearborn case decision in this connec- 
tion simply because most state courts up- 
holding the constitutionality of their Fair 
Trade Acts have based their conclusions on 
that decision. Without that decision to rely 
upon, the courts would no doubt have been 
compelled to declare the Acts unconstitu- 
tional (Dr. Miles Medical Co. v. Parks & 
SOLS CO}, CVA Wiss Bai Ser Ike eal, SO, gil 
S. Ct. 376); that is, in violation of the fed- 
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eral constitution. In the Federal Cartridge 
Corp. case we also assumed the constitu- 
tionality of the Fair Trade Act for the 
purposes of the decision, but by so doing 
we did not thereby place our stamp of 
approval upon its constitutionality. 


In 1951 the validity of Oregon’s Fair 
Trade Law, as applied to nonsigners, came 
directly before this court for decision. In 
Lambert Pharmacal Co. v. Roberts Bros. 
[1950-1951 Trape Cases { 62,897], 192 Or. 
23, 233 P. 2d 258, we held, on authority of 
the Schwegmann Bros. v. Calvert Corp. case, 
supra, that plaintiff's resale price mainte- 
nance activities were illegal per se, as being 
in violation of the provisions of the Sherman 
Antitrust Act. As applied to nonsigners, 
the Act was held to be invalid and void. 
Referring to the decision in Schwegmann 
Bros. v. Calvert Corp., Mr. Justice Lusk, 
in speaking for this court said: 


“On May 21, 1951, * * * the Supreme 
Court of the United States * * * held 
* * * that the Miller-Tydings Amend- 
ment only removed the taint of illegality 
from contracts or agreements prescribing 
minimum resale prices, not from efforts 


to force nonsigners to observe such prices; 
* Wx Hoe? 


[Schwegmann Decision] 


That is the only decision by this court 
in which the constitutionality of the Fair 
Trade Act as applied to nonsigners was 
squarely presented and decided. However, 
subsequently Congress enacted the McGuire 
Act, supra. The expressed purpose of the 
McGuire Act was to overcome the objec- 
tions to the Fair Trade laws as they ap- 
plied to nonsigners and as determined in 
the Schwegmann case. Whether Congress 
in the Act accomplished its purpose is 
open to serious question, if what was said 
in the Schwegmann case is to be accepted 
at face value. Mr. Justice Douglas, in 
speaking for the court, compared the 
Louisiana Fair Trade Act provisions with 
those of the Miller-Tydings Act, saying in 
part: 

“Ke * * We start then with a federal 
act which does not * * * turn over to 
the states the handling of the whole 
problem of resale price maintenance on 
this type of commodity. What is granted 
is a limited immunity—a limitation that 
is further emphasized by the inclusion in 
the state law and the exclusion from the 
federal law of the nonsigner provision. 
The omission of the nonsigner provision 
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from the federal law is fatal to respond- 
ent’s position unless we are to perform 
a distinct legislative function by reading 
into the Act a provision that was meticu- 
lously omitted from it. 

_“A refusal to read the nonsigner pro- 
vision into the Miller-Tydings Act makes 
sense if we are to take the words cf the 
statute in their normal and customary 
meaning. The Act sanctions only ‘con- 
tracts or agreements.’ If a distributor 
and one or more retailers agree, com- 
bine, or conspire to fix a minimum price, 
they can do so if state law permits. 
Their contract, combination, or conspiracy 
—hitherto illegal—is made lawful. They 
can fix minimum prices pursuant to their 
contract or agreement with impunity. 
When they seek, however, to impose price 
fixing on persons who have not contracted 
or agreed to the scheme, the situation is 
vastly different. That is not price fixing 
by contract or agreement; that is price 
fixing by compulsion. That is not follow- 
ing the path of consensual agreement; 
that is resort to coercion.” (Italics ours.) 


Further discussing the Miller-Tydings 
Amendment, the court said: 


“ck « > Had Congress desired to eliminate 
the consensual element from the arrange- 
ment and to permit blanketing a state 
with resale price fixing if only one re- 
tailer wanted it, we feel that different 
measures would have been adopted— 
either a nonsigner provision would have 
been included or resale price fixing would 
have been authorized without more.” 


[McGuire Act] 


Unquestionably it was to comply with the 
foregoing suggestion that the McGuire Act 
was enacted. Subdivision (3) of § 45, Title 
15, USCA, as amended by the McGuire 
Act, provides: 


“(3) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of ac- 
tion created by any statute * * * now or 
hereafter in effect in any State * * * 
which in substance provides that willfully 
and knowingly advertising, offering for 
sale, or selling any commodity at less 
than the price or prices prescribed in 
such contracts or agreements whether the 
person so advertising, offering for sale, or 
selling is or 1s not a party to such a con 
tract or agreement, is unfair competition 
and is actionable at the suit of any person 
damaged thereby.” (Italics ours.) 


Had Congress stopped there, but little 
question could be raised as to the effect of 
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the Act as an enabling Act; the ban of the 
Sherman Antitrust Act against nonsigner 
liability as fixed in the state statutes and 
as discussed in the Schwegmann case would 
have been removed. However, in subd. (5), 
it is provided in the McGuire Act: 


“(5) Nothing contained in paragraph 
(2) of this subsection shall make lawful 
contracts or agreements providing for the 
establishment or maintenance of mini- 
mum or stipulated resale prices on any 
commodity * * * between manufacturers, 
or between producers, or between whole- 
salers, or between brokers, or between 
factors, or between retailers, or between 
persons, firms, or corporation in competi- 
tion with each other.” 


This same provision was contained in the 
Miller-Tydings Act. Mr. Justice Douglas, 
in discussing that provision in the Schweg- 
mann case, said: 


“It should be noted in this connection 
that the Miller-Tydings Act expressly 
continues the prohibitions of the Sher- 
man Act against ‘horizontal’ price fixing 
by those in competition with each other 
at the same functional level. [That is 
true of the McGuire Act.] Therefore, 
when a state compels retailers to follow 
a parallel price policy [That is what is 
done by the nonsigner provision.], tt de- 
mands private conduct which the Sherman 
Act forbids. See Parker v. Brown, 317 
WatSi341 93507 6382S -Ct1307,0313)_ 875s 
ed. 315. Elimination of price competition 
at the retail level may, of course, law- 
fully result if a distributor successfully 
negotiates individual ‘vertical’ agreements 
with all his retailers. But when retailers 
are forced to abandon price competition, 
they are driven into a compact in violation 
of the spirit of the proviso which forbids 
‘horizontal’ price fixing. A real sanction 
can be given the prohibitions of the pro- 
viso only if the price maintenance power 
granted a distributor is limited to volun- 
tary engagements. Otherwise, the excep- 
tion swallows the proviso and destroys 
its practical effectiveness.” (Italics ours.) 


[Nonsigners] 


Under the nonsigner provision of our 
Fair Trade Act all retailers in this state of 
the same trademarked commodity are com- 
pelled to follow a parallel price policy; the 
Act still “demands private conduct which 
the Sherman Act forbids,” subd. (3) of the 
McGuire Act notwithstanding. By virtue 
of the provisions of the statute, “retailers 
are forced to abandon price competition” 
and “are driven into a compact in violation 
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of the spirit of the proviso which forbids 
‘horizontal’ price-fixing’ (subd. (5) of the 
McGuire Act, supra). Schwegmann Bros. v. 
Calvert Corp., supra. 


In the Old Dearborn case the Supreme 
Court based its conclusion that a nonsigner 
was subject to the price-fixing provisions of 
the Fair Trade Act upon the theory that 
such person, by purchasing the trade- 
marked goods with knowledge of the Fair 
Trade contract and the statute applicable 
thereto, impliedly assented to the contract 
and, by such implied assent, ratified and 
became a party to and was bound by the 
contract. At page 193 of 299 U. S., the 
court in the Old Dearborn case said: 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then-existing restriction in respect 
of price which the producer and whole- 
saler had imposed, and, of course, with 
presumptive if not actual knowledge of 
the law which authorized the restriction. 
Appellants were not obliged to buy; and 
their voluntary acquisition of the property 
with such knowledge carried with it, * * * 
assent to the protective restriction, with 
consequent liability under §2 of the law 
by which such acquisition was condi- 
tioned.” (Italics ours.) 


Under this theory nonsigners are forced 
into a compact to fix prices on the retail 
level—horizontal price-fixing—although ex- 
pressly prohibited by the Sherman Anti- 
trust Act, together with the Miller-Tydings 
Amendment and the McGuire Act, from 
voluntarily entering into any such agree- 
ment. This no doubt is what Justice Douglas 
had in mind when he made the statements 
hereinabove quoted. The result reached by 
the operation of the Fair Trade Act is 
“horizontal price-fixing” by compulsion, but 
the fact that the compact is reached by 
coercion in no way changes its essential 
character. 


However, we frankly concede that the 
final interpretation of the McGuire Act as 
it applies to state Fair Trade Acts is ex- 
clusively a matter for determination by 
the Supreme Court of the United States. 
It is not for this court to say whether or 
not the McGuire Act met the objections 
to nonsigner liability so ably stated in 
Schwegmann Bros. v. Calvert Corp., supra. 
Until the Supreme Court decides the matter, 
it remains an open question, but it is not 
for us to speculate upon what it may or 
may not say when it is called upon to 
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decide the issue. We attach no importance 
to the fact that in one or two cases in 
which the question might have been de- 
cided, the Supreme Court denied certiorari. 


[State Constitution ] 


Because of the uncertainty engendered 
by the passage of the McGuire Act after 
the decision in the Schwegmann case and 
doubt as to what the Supreme Court of the 
United States may ultimately decide as to 
its effect upon Fair Trade Acts, we propose 
to discuss and decide the issue now before 
us solely in the light of the provisions of 
our own state constitution. 


[Purpose of Act] 


The announced purpose of the Fair Trade 
Act is to protect the trademark and good 
will attached thereto of manufacturers and 
producers of trademarked commodities. 
The Supreme Court of the United States 
in the Old Dearborn case adopted that 
theory. It is claimed that resale price 
maintenance is necessary for the purpose. 
It is contended that sales below the price 
fixed by the manufacturer or producer con- 
stitutes an assault upon and is injurious to 
that good will; the Fair Trade Acts call it 
unfair competition. That guise has been 
adopted to hide the true purposes and 
effects of the law. 

This is a suit in equity, and equity al- 
ways regards the substance rather than the 
form. In substance, what is the real pur- 
pose of the Fair Trade Act? Regardless 
of how its true nature may be camouflaged 
by high-sounding terms such as “free and 
open competition,” “unfair competition,” 
“protection of good will,” etc., it is a mat- 
ter of common knowledge that it is a 
price-fixing statute designed principally to 
destroy competition at the retail level. Pro- 
tection of the “good will” of the trademark 
owner is simply an excuse and not a rea- 
son for the law. According to eminent 
writers in law reviews, pressure for the 
passage of these Acts came not from manu- 
facturers or other trademark owners but 
from distributors—first and foremost the 
retail druggists associations and then other 
retail and wholesale distributors. 21 Chicago 
L, Rev. 175; 46 Ill. L. Rev. 349; 63 Harvard L. 
Rev. 546; 61 Yale L. J. 381; 49 Yale L. J. 607. 
Binding nonsigners to a contract stipulat- 
ing prices is the backbone of the Act. With- 
out that the law can accomplish little in 
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the way of resale price maintenance on 
trademarked articles. As between the par- 
ties to a contract—the manufacturer and 
the retailer, the manufacturer and the whole- 
saler, the wholesaler and the retailer—the 
agreement might fairly be described as one 
for price maintenance, but as to a non- 
Signer it is an agreement that fixes the 
prices at which he may sell; it is statutory 
price-fixing by compulsion. In the Schweg- 
mann case Mr. Justice Douglas correctly 
referred to the effects of the statute as ap- 
plied to nonsigners as price-fixing, although 
in the Old Dearborn case the court had 
spoken otherwise (299 U. S. 191, 192, 193). 
Whatever the form of the Fair Trade Act, 
price-fixing at the retail level is its substance. 


[Economic Depression] 


It is a matter of common knowledge that 
most of these price-fixing laws were adopted 
in the midst of a severe economic depres- 
sion. Where the business affected by such 
laws was found to be one intimately asso- 
ciated with the public health and welfare, 
such as the milk industry, the statutes were 
generally, but not universally, upheld as a 
reasonable exercise of the police power. 
Savage v. Martin, 161 Or 660, 679, 91 P 2d 
73.. But as we said in Christian et al. v. 
La Forge, 194 Or 450, 471, 242 P2d 797: 


“x %* %* Towever, with an end to the 
depression, the justification for many of 
these laws ceased to exist. What was 
deemed a reasonable exercise of the police 
power yesterday might not be so consid- 
ered today.” 


The Fair Trade Acts were adopted in an 
effort to salvage some of the wreckage of 
the ill-fated N. I. R. A., commonly spoken of 
as NRA. When the Supreme Court of the 
United States struck down that attempt by 
the national government to completely con- 
trol and dominate business, labor and in- 
dustry (Schecter Poultry Corp. et al. v. 
United States, 295 U. S. 495, 79 L ed 1570, 
Borer, 857. -97. ALR °2d 947)” dis- 
tributors who had been organized in Code 
Authorities under the NRA and had dealt 
with the problems of loss leaders, price- 
cutting, and so-called predatory or cut- 
throat price competition, turned to the Fair 
Trade Acts as a partial substitute. 49 Yale 
L. J. 616. Like NRA, the Fair Trade Act is an 
offspring of a planned economy, spawned 
in the depression years. The NRA and all 
its successors constituted assaults upon our 
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competitive system. Under the emergency 
conditions existing at the time of their en- 
actment, there may have been justification 
for some of the statutes as being necessary 
to the protection of the public health and 
welfare, but that could hardly be true of all 
of them. 


[Property Rights] 


The right to pursue any legitimate trade, 
occupation or business is a natural, essen- 
tial, and inalienable right, and is protected 
by our constitution. Constitution of Ore- 
gon, Art. I, § 20; 16 CJS 625, Constitutional 
Law §212. The right of an owner of prop- 
erty to fix the price at which he will sell 
it is an inherent attribute of the property 
itself and is within the protection of the 
state and federal constitutions. Ex parte 
Northrup, 41 Or 489, 492, 69 P 445; New 
State Ice Co. v. Liebmann, 285 U. S. 262, 76 
L ed 747, 52 S. Ct. 371; Tyson & Brother 
v. Banton, 273 U. S. 418, 429, 71 L ed 718, 
47 S. Ct. 426, 58 ALR 1236. The right to 
contract is also a property right protected 
by Art. I, § 20, Oregon Constitution. Crouch 
v. Central Labor Council, 134 Or 612, 293 P 
729, 83 ALR 193. 


Under the Fair Trade Act the minimum 
price at which defendant, a nonsigner, may 
sell the trademarked commodity owned by 
him is fixed, not by any agreement into 
which he has voluntarily entered, but by 
legislative fiat. The legislature has delegated 
to private parties the authority to fix a 
minimum resale price initially, and to change 
it at will. When the price is so fixed as 
between the parties to the contract, then 
the legislature has said that the nonsigner 
must not sell at any price lower than that. 
As between the parties to the contract, 
therefore, the price stipulated in the agree- 
ment is the fixed price; as to the nonsigner 
the legislature has declared that price to be 
the fixed price for the nonsigner. That sit- 
uation results in a combination of private 
and legislative price-fixing. 


[State’s Police Power] 


The enactment of the Fair Trade Act 
can be justified only upon the theory that 
it constitutes a reasonable and proper exer- 
cise of the inherent police power residing 
in the state. The police power is broad 
and far-reaching, and it is difficult, if not 
impossible, definitely to fix its bounds. Yet 
an exercise of the police power can never be 
justified unless it is reasonably necessary 


1 68,333 


71,466 


in the interests of the public order, health, 
safety, and welfare. The legislature is not 
the final judge of the limitations of the 
police power, and, because the legislative 
action must be reasonably necessary for the 
public benefit, the validity of all police reg- 
ulations depends upon whether they can 
ultimately pass the judicial test of reason- 
ableness. Union Fishermen's Co. v. Shoe- 
maker, 98 Or. 659, 673, 675, 193 P. 476, 194 
P. 854. 

It is a firmly established principle of 
constitutional law in this state that the 
legislature is without power to enact a stat- 
ute fixing minimum prices for the sale of 
commodities or the performance of personal 
services unless the business involved in 
such price regulations is one affected with a 
public interest or devoted to a public pur- 
pose. To be a valid exercise of the police 
power, the statute and the regulations there- 
under must have a well-recognized and 
direct bearing upon the health, happiness, 
and well-being of the public as a whole. 
Christian et al. v. La Forge, supra. 


Viewed from a realistic standpoint, it is 
difficult to find any justification for the Fair 
Trade Act based upon considerations of the 
public health, safety, morals, and welfare. 
We can see no real and substantial con- 
nection between the nebulous theory that 
fixed minimum resale prices are necessary 
to protect the good will of the trademark 
owner and the welfare of the public. We 
agree with what the Supreme Court of 
Michigan said in Shakespeare Co. v. Lipp- 
man’s Tool Shop Sporting G. Co. [1952 TRADE 
Cases J 67,303], 334 Mich. 109, 54 NW 2d 
268, respecting the good will attached to the 
trademarked commodity: 


“But is plaintiff’s good will, trademark 
or brand name wrongfully appropriated 
or stolen by defendant by means of its 
cut-rate retail sales? It may be that they 
are adversely affected thereby as, indeed, 
they would by a competitor’s placing a 
better product on the market for less 
money. Does such adverse effect in and 
of itself constitute a violation of plaintiff's 
rights or a wrongful appropriation of its 
good will? We think not. Trademarks 
and brand names, together with the good 
will attendant thereon, are protected in 
certain respects by act of congress. 15 
USCA §1051, et seg. The function of a 
trademark is simply to designate the goods 
as the product of a particular manufacturer 
or trader and to protect his good will against 
the sale of another’s product as his; to 
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prevent confusion of the public regarding 
the origin of goods of competing vendors. 
It was for that purpose that the law cre- 
ated a protective shield around trade- 
marks, brand names and the good will 
connected therewith. [Citing authorities. ] 
Defendant’s cut-rate sales have breached 
no such trademark rights of plaintiff. 
Plaintiff’s trademark rights do not go as 
far as urged by it. * * * They do not 
enable it to sell its cake and have it, too.” 


The Michigan court held the Fair Trade 
Act provision respecting sale by nonsigner 
retailers of articles below the minimum price 
fixed in the contract between the manufac- 
turer and others to be a deprivation of prop- 
erty without due process of law as to such 
nonsigner in violation of the Michigan con- 
stitution, and also that it constituted legisla- 
tion beyond the scope of the police power 
in that it bore no reasonable relation to 
public morals, health, safety, or the gen- 
eral welfare. 


In 49 Vale L. J. 607 and in 21 Chicago L. 
Rev. 175, are to be found exhaustive and well- 
written articles concerning the Fair Trade 
statutes by two eminent scholars, viz., Harry 
Shulman, Sterling Prof. of Law, Yale Law 
School, and Carl H. Fulda, Prof. of Law, 
Rutgers University, respectively. From the 
facts and statistics given, the accuracy of 
which seem beyond question, it is plainly 
apparent that the consumer is not benefited, 
but on the contrary is harmed by the opera- 
tion of the Fair Trade Act. The consumer 
is the public. He is compelled to pay a 
higher price for a given commodity in order 
that the retailer may be guaranteed a higher 
fixed, and often unreasonable, profit. If 
Professors Shulman and Fulda are correct 
in their observations, and we have no reason 
to believe otherwise, it is obvious that the 
whole scheme of the Fair Trade Acts is one 
for private, rather than public, gain, a 
scheme fathered by highly organized groups 
of distributors and retailers, interested not 
in the public weal, but only in their own 
selfish ends. Manifestly, such a scheme 
bears no relation whatever to the public 
morals, health, safety, or general welfare. 


[Rulings in Other States] 


In McGraw Electric Co. v. Lewis & Smith 
Drug Co., Inc. [1955 Trape Cases { 67,954], 
159 Neb. 703, 68 NW 2d 608, decided in 
1955, the Nebraska Supreme Court in a 
well-reasoned opinion, held the Fair Trade 
Act of that state, as it applied to nonsigners, 
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unconstitutional and void, as being in viola- 
tion of the special privilege and immunity 
and due process clauses of the Nebraska 
Constitution. i 


In Cox v. General Electric Co. [1955 TRADE 
Cases { 67,934], 211 Ga. 286, 85 SE 2d 514, 
519, the Georgia Supreme Court struck 
down the Fair Trade Act of that state as it 
applied to nonsigners, principally upon the 
ground that the statute violated the due 
process clause of the Georgia Constitution. 
The Georgia court said: 


“We are also familiar with the modern 
trend to allow the government to en- 
croach more and more upon the indi- 
vidual liberties and freedoms. So far as 
we are concerned, we will not strike 
down the Constitution of our State for 
this purpose; neither will we follow the 
crowd. The scheme described in the peti- 
tion now under consideration permits a 
manufacturer, under the guise of protect- 
ing his property rights in a trade name 
and trademark, to control the price of his 
product down through the channels of 
trade into the hands of the ultimate con- 
sumer, and into the hands of persons with 
whom he has no contractual relation what- 
ever. This statute clearly violates the pro- 
visions of the due process clause of the 
Constitution of the State of Georgia.” 


See also Grayson-Robinson Stories, Inc. v. 
Oneida Ltd. [1953 TRapE Cases {] 67,442], 209 
Ga. 613, 75 SE 2d 161, 165; Harris v. Dun- 
can, 208 Ga. 561, 67 SE 2d 692. 


In Harris v. Duncan, supra, at page 693 
of 67 SE 2d, the Georgia court quoted with 
approval from the dissenting opinion in 
Holcombe v. Georgia Milk Producers Confed- 
eration, 188 Ga. 358, 3 SE 2d 705, as follows: 


‘fe  *2-*) The right to contract _is~ a 
property right which is protected by the 
due-process clauses of our State and Fed- 
eral Constitutions, which can not be 
abridged by mere legislative act..* * * 
To allow abridgment * * * by taking 
from them the right to agree upon the 
price, would be to put legislation, whether 
enacted in exercise of claimed general or 
police power of the legislature, above the 
constitution. In this view so much of the 
act in question [Milk Control Act] as at- 
tempts to fix the price * * * is void as 
violative of the due-process clauses of 
the State and Federal constitutions.” 


In Liquor Store v. Continental Distilling 
Corp. [1948-1949 Trape Cases { 62,396], 40 
So. 2d 371, the Florida Supreme Court in an 
exhaustive and well-reasoned opinion held 
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the Fair Trade Act unconstitutional as it 
applied to nonsigners. We might well adopt 
the entire opinion of the Florida court as our 
opinion in this case. Among other things, the 
Florida court, at page 375 of 40 So. 2d, said: 


“Our conclusion is that the act is arbi- 
trary and unreasonable and violates the 
right to own and enjoy property; one 
economic group may not have the sover- 
eign power of the state extended to it 
and use it to the detriment of other 
citizens. In that case the legislation 
serves a private rather than a public pur- 
pose. The sovereign power must not be 
delegated to a private citizen to be used 
for a private purpose and especially where 
there is no state supervision.” 


In the following words, the Florida court 
also subscribed to the same principles we 
adhered to in Christian et al. v. La Forge, 
supra: 


“This statute is, in fact, a price fixing 
statute. The power to fix the price is 
vested in an interested person who is not 
an official. There is no review of his act. 
He is required to consult with no one 
and in no sense is required to take into con- 
sideration the cost of the article or the rea- 
sonableness thereof. * * * Throughout 
all our holdings we have recognized as 
basic that for a statute such as this to be 
upheld there must be some semblance of a 
public necessity for the act and it must 
have some relation to the public health, 
morals or safety.” (Italic ours.) 


Also see Miles Laboratories, Inc. v. Eckerd 
et al. [1954 Trape Cases § 67,700], 73 So. 2d 
680 (Fla.), decided in March, 1954. 


In 1955 the Supreme Court of Arkansas 
had occasion to pass upon the validity of 
the Fair Trade Act as it applied to non- 
signers. Union Carbide and Carbon Corp. v. 
White River Distributors, Inc. [1955 Trape 
CASES" J 67,953], — Ark. —, 275°S; W: 2d 


455. The court held the act unconstitu- 
tional. We quote from that decision the 
following: 


“The right of appellee [nonsigner] to 
sell its own property at a price agree- 
able to it is a right guaranteed by the 
Constitution since it is a valuable property 
right. That such right to sell is a valu- 
able property right cannot be denied. 
aos ae 


“Since the ‘valuable property right’ 
belonging to appellee is guaranteed by 
the constitution and has not been con- 
tracted away, it is axiomatic, or it is at 
least not questioned by appellant, that 
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the legislature has no right by an enact- 
ment to take it away unless it has the 
right by virtue of its inherent police 
power, and then only to protect the public 
welfare. This principle is so well estab- 
lished by our courts that citations would 
appear useless * * *. 

“Considering the Act in relation to this 
particular case, it virtually gives appel- 
lant the absolute right to fix the price at 
which Prestone must be sold to the con- 
suming public in Arkansas without regard 
to the cost of manufacture or distribution. 
We are not forgetting that it must first 
contract with one retailer in the state and 
appellee must have knowledge of contract 
and the fixed price, but these provisions 
consist more of form than substance and 
merely indicate a desperate attempt to 
hedge against the charge of unconsti- 
tutionality. Nobody doubts the feasibility 
of appellant acquiring one contract dealer 
out of the hundreds of retail dealers in the 
state, or the feasibility of bringing this 
information to all other dealers. If secur- 
ing a contract with one dealer binds all 
others, then the corollary would be that, 
absent such contract, the others are not 
bound. It is frightful to think a device 
so easily concocted could destroy the 
constitutional bulwark protecting our per- 
sonal liberties and the public welfare. 

EE PD SE rats 

“Full and free competition is the long 
recognized basis of our economy. Trade- 
marked articles comprise a large number 
of the commodities in common use today 
and it is common knowledge that the 
number is increasing. There is nothing 
in the Act to limit the extent of increase. 
We can think of no way in which the 
public welfare was being jeopardized 
under the system of free competition 
prior to 1937 which suggested the neces- 
sity or advisability of imposing the re- 
strictions contained in Act 92, and we 
can think of none that exists today. To 
the contrary, we believe it is generally 
recognized that the interest of the public 
is best served by the opportunity to buy 
commodities in a freely competitive 
market. We recognize that competition 
is preserved to a degree under the provi- 
sions of the Act, but it must be admitted 
that it is also restricted to a degree. The 
Act can be sustained only if it enhances 
the general welfare and not if it restricts 
it to only a small extent. 

“We are not unmindful of the fact that 
a trademark has value which is entitled 
to protection, as is recognized in many 
cases cited by appellant. The answer to 
this contention is that appellant’s trade- 
mark had ample protection prior to the 


1 68,333 


Court Decisions 
General Electric Co. v. Wahle 


Number 48—168 
5-17-56 


enactment of any Fair Trade Act, and 
Act 92 gives it additional protection [by 
contract] even though Section 6 be de- 
leted. Appellant has no right to expect 
additional protection if it is at the ex- 
pense of the general welfare.” 


[Nonsigner Provision Unconstitutional] 


We are convinced that the Fair Trade 
Act as it applies to nonsigners constitutes 
an unnecessary and unreasonable interfer- 
ence with an individual’s constitutional right 
of contract and of property in violation of 
Art. I, §20, of the Oregon Constitution, 
and of the due process clause of the federal 
constitution. Christian et al. v. La Forge, 
supra. However, assuming but in no sense 
deciding that the legislature itself might 
fix the minimum prices, we are of the opin- 
ion that the Act also contains an attempted 
unconstitutional delegation of legislative 
power in violation of Art. I, §21, Oregon 
Constitution, supra. 


In Van Winkle v.. Fred Meyer, Inc., 151 
Or. 455, 460, 463, 49 P>.2d 1140, we held 
unconstitutional, as an attempt, to make an 
unlawful delegation of legislative authority, 
a statute which empowered the governor to 
approve marketing agreements entered, into 
by persons representing.a substantial ma- 
jority of the volume, measured in dollars ‘or 
unit of output, of the intrastate business 
within this state of a particular industry or. 
subdivision thereof, and declaring that the 
provisions of any agreement so approved 
should constitute the legal standards of 
fair competition and fair trade practices for 
the industry covered by the agreement. In 
discussing the statute, Mr. Justice Rand, in 
speaking for the court, said: 


“Tt will thus be seen that, with the 
exception of persons engaged in manual 
labor and selling the products of their 
labor, the purpose of the act is to subject 
all persons engaged in the business or 
industry covered by the act to marketing 
agreements having the force and effect of 
law, whether they have assented thereto 
or not, for a violation of which their 
goods may be forfeited and they them- 
selves become subject to criminal prose- 
cution, against which, if the law is valid, 
they can make no defense. * * * Under 
these provisions, a preponderent majority 
engaged in any particular line or branch 
of industry or business covered by the 
act may, with or without the assent of 
the others likewise engaged, fix the price 
of any commodity covered by the agree- 
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ment and limit and restrict the amount 
which may be produced or sold. In 
granting these coercive and unrestrained 
powers to an indefinite and indeterminate 
group of persons the act contains no limi- 
tation or restriction upon the exercise by 
them of the powers so conferred, nor 
does it prescribe any definite or intelligible 
rule, standard or guide by which their 
exercise of such powers is to be governed 
or their discretion controlled, and leaves 
wholly to such majority the determination 
of whether there shall be a law at all and, 
if there is to be a law, what the terms 
thereof shall be.” 


At page 463 of 151 Or., we find a state- 
ment which we believe to be determinative 
of the issue now under consideration. We 
said: 


“Under the very terms of the act in 
question, there is to be no law fixing the 
price of any commodity unless a pre- 
ponderent majority [unless a manufac- 
turer formulates an agreement with a 
retailer, etc.] engaged in its production 
or sale formulate an agreement and se- 
cure its approval by the governor. [Under 
the Fair Trade Act an agreement only is 
necessary.] Under the specific directions 
of the act, when this has been done, the 
prices so fixed and the regulations so 
adopted are to become the law of the state, 
but, if no agreement is entered into, then 
there 1s to be no law. [It takes an agree- 
ment between private persons to make 
the Fair Trade Act operative.] This 
leaves wholly to persons outside of the 
legislature the power to determine 
whether there shall be a law at all and, if 
there is to be a law, what the terms of 
that law shall be. Jt is impossible to 
conceive of a more complete delegation of 
legislative power and, since the act con- 
travenes the plain provisions of our con- 
stitution in that it attempts to make an 
unlawful and unauthorized delegation of 
legislative power, the act is unconstitu- 
tional and void.” (Italics ours.) 


In La Forge v. Ellis, 175 Or. 545, 154 P. 
2d 844, we had before us for consideration 
a statute fixing minimum prices for barber 
services. Mr. Justice Lusk, in speaking for 
the court, held the law unconstitutional and 
void as constituting an unlawful and unau- 
thorized delegation of legislative power. He 
based the decision upon Van Winkle v. Fred 
Meyer, Inc., supra, quoting therefrom the 
above, saying: “The case is governed by 
Van Winkle v. Fred Meyer, Inc., 151 Or. 455, 
49 P. 2d 1140.” The question raised as to 
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due process was not decided in La Forge 
v. Ellis. 

Following this decision, the legislature 
amended the barber price-fixing Act in an 
attempt to meet the constitutional objec- 
tions as to an unlawful delegation of legis- 
lative power. Oregon Laws 1945, ch. 198. 
In 1952 this amended Act came before this 
court for consideration. Christian et al. v. 
La Forge, supra. We held the Act uncon- 
stitutional and void. In concluding our 
Opinion, we said: 


“However, we are of the opinion that 
preservation of the individual’s constitu- 
tional right of contract and of property 
without unnecessary and unreasonable in- 
terference is of the utmost importance to 
the public welfare in general. The act 
under consideration in this case unreason- 
ably and unnecessarily interferes with and 
restricts defendant’s constitutional right 
to carry on his business and to render 
his services at prices suitable to himself, 
and is, therefore, unconstitutional and void.” 


[Delegation of Power] 


On the question of delegation of power 
we see no substantial difference between 
the Fair Trade Act and the statutes under 
consideration in both the Van Winkle v. 
Meyer, Inc., and La Forge v. Ellis cases. 
Under the Fair Trade Act authority is dele- 
gated to the owner of a trademarked com- 
modity to determine whether the provisions of 
the law shall be put into effect and operation 
as to such commodity, just as authority 
was delegated to a majority of producers to 
fix prices under the statute involved in the 
Van Winkle v. Meyer, Inc., case and to 70 
per cent of the barbers to fix prices under 
the statute discussed in La Forge v. Ellis, 
supra. By his own act in entering into a 
contract with a single retailer, the trade- 
mark owner may fix the price for all re- 
tailers. Without regard to the interests or 
welfare of the nonsigners, and without their 
consent, he may change the price at will, 
or even terminate the contract ending the 
operation of the statute as to his com- 
modity. It is solely up to him to say 
whether or not there shall be a law con- 
trolling the price at which his article of 
trade shall be sold. Could there possibly 
be a more flagrant violation of the consti- 
tutional provision respecting the delegation 
of legislative power than is attempted by 
the Fair Trade Act? We think not. See 
Demers v. Peterson, 197 Or. 466, 254 P. 2d 
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213. Under no circumstances is the legis- 
lature empowered to delegate to a private 
person for private benefit the power to fix 
minimum resale prices binding upon parties 
with whom he has no direct contractual 
relationship; in some cases where the public 
health, safety, and welfare demands, it 
might perhaps lawfully delegate such power 
to a public administrative body, provided 
proper standards to guide and control the 
actions of such agency are provided in the 
law, but not otherwise. 


[Decisions Upholding Validity of Acts] 

We are aware of the fact that several 
state courts of last resort have held the 
Fair Trade Act constitutional as applied 
to nonsigners. Most of them based their 
conclusions upon the holding of the United 
States Supreme Court in the Old Dearborn 
case. A few dealt with the question of due 
process and an unlawful delegation of legis- 
lative power under their own state con- 
stitutions. We cite as examples of those 
decisions: General Electric Co. v. Klein [1954 
TRADE Cases { 67,774], — Del. —, 106 A. 2d 
205; Goldsmith v. Meade-Johnson & Co., 176 
Md. 474, 7 A. 2d 176; Hulzler Bros. Co. v. 
Remington-Putnam Book Co. [1946-1947 
Trave Cases 957,452], — Md. —, 46 A. 2d 
102; General Electric Co. v. Masters, Inc. 
[1954 Trape Cases { 67,776], 307 N. Y. 229, 
120 N. E. 2d 802; General Electric Co. v. 
Klein [1953 Trape Cases § 67,443], 121 N. Y. 
S. 2d 37; Miles Laboratories v. Owl Drug Co. 
[1940-1943 TrapE Cases § 56,078], 67 S. D. 
523, 295 N. W. 292; Weco Products Co. v. 
Reed Drug Co., 225 Wis. 474, 274 N. W. 426. 
Most of those cases were decided prior to 
the decision of the United States Supreme 
Court in the Schwegmann case, but not all 
of them. 


In General Electric Co. v. Klein, supra, the 
New York Supreme Court discussed delega- 
tion of power. It said: 


‘ck * %* As pointed out in Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
POD AGS Se dhs OA SV Se MC UG Bibi ekGb 
109, the statute does not attempt to fix 
prices, nor does it delegate such power 
to private persons. It permits designated 
private persons to contract with respect 
thereto, but contains no element of com- 
pulsion and leaves the parties free to 
enter into such contracts or not as they 
may see fit.” 


The court apparently paid little heed to 
the forceful language employed by Mr. 
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Justice Douglas in the Schwegmann case 
about price-fixing as concerned nonsigners; 
it simply repeated what was said in the Old 
Dearborn case. The New York court con- 
tinued thus: 


“True, of course, the statute then goes 
on and, in effect, makes the contract, 
when made, obligatory upon non-signing, 
non-agreeing retailers; but it does that by 
the direct command of the legislature 
itself that wilfully and knowingly selling 
at less than the prices stipulated in such 
contract is unfair competition, actionable 
by anyone damaged thereby. There cer- 
tainly is no delegation of legislative power 
in that. It is the legislature itself which 
lays down the policy, the rule, and the 
standard of conduct it intends shall pre- 
vail. Jt does not delegate anything to 
anyone.” (Italics ours.) 


The Wisconsin Supreme Court in Weco 
Products Co. v. Reed Drug Co., supra, de- 
cided in 1937, followed somewhat the same 
line of reasoning as that quoted from the 
New York case, supra. We are of the opin- 
ion that both the New York and Wisconsin 
courts take an unrealistic view of the stat- 
ute and its operation. ‘This also is true of 
the United States Supreme Court in its 
decision in the Old Dearborn case. To say 
that the statute does not attempt to fix 
prices insofar as nonsigners are concerned 
is to deny the obvious. What does the 
statute operate upon when it seeks to de- 
clare nonsigning vendors guilty of unfair 
competition? Manifestly, it is a fixed price 
established by a private person, below 
which the nonsigner must not sell if he is 
to be free from the charge and consequences 
of unfair competition. The private person 
must first fix the price by which the non- 
signer is to be bound; when that price is 
set it becomes the fixed price as to him. 
The legislature then adopts that fixed price 
as the basis for judging the conduct of a 
nonsigner from the standpoint of unfair 
competition. There can be no unfair compe- 
tition under the Act unless and until a mini- 
mum resale price is fixed in the manner 
provided by the law. If the power of the 
owner of a trademarked commodity to set 
the price at which a nonsigner must sell 
if he is to avoid violating the statute is not 
the power to fix prices, then what is it? 
It would seem unnecessary to elucidate the 
obvious, but it is manifest that the Supreme 
Court of the United States in the Old 
Dearborn case, together with the New York 
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and Wisconsin courts, and other courts fol- 
lowing their reasoning, have overlooked the 
substance of the statute; they have adhered 
to its form. 


Fully recognizing the fact that the several 
courts are not in complete accord upon the 
questions involved and discussed in this 
opinion, nevertheless, we are of the opinion 
that the better reasoning and logic are to 
be found in those decisions which have 
declared the Fair Trade Act unconstitu- 
tional and void as being in violation of state 
constitutional provisions similar to those 
of this state. 


[Ruling | 


We hold that the Fair Trade Act (ORS 
646.310 to 646.470 [646.370]) of this state, 
as it applies to nonsigners of Fair Trade 
contracts entered into pursuant to its pro- 
visions, is unconstitutional and void, being 
in violation of Art. I, § 20, and Art. I, § 21, 
of the constitution of this state. 


[A firmed] 


The decree of the trial court is affirmed. 
Defendant shall recover costs. 


[Concurring Opinion] 

Lusk, J. (specially concurring). 

I concur in the result of the court’s opin- 
ion, and will briefly state my views as to 
the ground upon which I think the decision 
should be based. 


Since the case of Nebbia v. New York, 291 
Wess 502578 tee eda940545Si Cts 505.5 89 
ALR 1469, it has not been open to question 
that legislative price fixing is not a violation 
of the Due Process Clause of the Federal 
Constitution unless it is unreasonable or ar- 
bitrary. That case established the consti- 
tutionality of the Milk Control Law of the 
state of New York under which a board 

governed by appropriate standards was 
authorized to fix minimum and maximum 
prices for milk. It was contended that a 
law which attempted to control prices in a 
private business was a violation of due 
process. The court, in an elaborate opinion 
by Mr. Justice Roberts, rejected the con- 
tention and specifically refused to yield to 
the argument that such legislation could 
be sustained only with relation to “busi- 
nesses affected with a public interest,” that 
is to say, “such as is commonly called a 
public utility; or a business in its nature 


Trade Regulation Reports 


Cited 1956 Trade Cases 
General Electric Co. v. Wahle 


71,471 


” 


a monopoly.” The court concluded its dis- 
cussion of the question by saying: 


“« * * The Constitution does not secure 
to anyone liberty to conduct his business 
in such fashion as to inflict injury upon 
the public at large, or upon any substan- 
tial group of the people. Price control, 
like any other form of regulation, is 
unconstitutional only if arbitrary, discri- 
minatory, or demonstrably irrelevant to 
the policy the legislature is free to adopt, 
and hence an unnecessary and unwar- 
ranted interference with individual liberty.” 
291 U.S. at pp. 538, 539. 


In Savage v. Martin, 161 Or 660, 91 
P. 2d 273, this court followed the decision in 
the Nebbia case. 


If, therefore, the only objection to the 
Fair Trade Act were that it is a price-fixing 
measure, I should be inclined to hold, if it 
were necessary to reach the question, that 
the court could not say that “it is demon- 
strably irrelevant to the policy the legisla- 
ture is free to adopt,” and, therefore, that 
it does not violate due process. 


I have no doubt whatever that the Ma- 
Guire Act, 15 USCA (’55 PP) § 45, supplied 
the defect in the Miller-Tydings Act (15 
USCA §1) with respect to nonsigners 
pointed out in Schwegmann Brothers v. Cal- 
vert Distillers Corp. [1950-1951 TrapE CASES 
J 62,823], 341 U. S. 384, 95 L. ed. 1035, 71 
S. Ct. 745, 19 ALR 2d 1119, and, therefore, 
that the provisions of the Oregon Fair 
Trade Act are no longer in conflict with 
the Sherman Act so far as nonsigners are 
concerned. But the question remains 
whether the Act, as applied to nonsigners, 
constitutes an unlawful delegation of legis- 
lative authority to private individuals. I 
agree with the conclusion in the opinion 
of Mr. Justice Tooze that it does and that 
in that respect the law is unconstitutional. 


This view, it would seem, is in conflict 
with what was decided by the Supreme 
Court of the United States in Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
299 U. S. 183, 81 L. ed. 109, 57 S. Ct. 139, 
in which the Fair Trade Act of Illinois was 
sustained. The objection of unlawful dele- 
gation of legislative authority to private 
individuals was considered in that case and 
disposed of by stating that voluntary ac- 
quisition of the property by nonsigners 
“carried with it, upon every principle of fair 
dealing, assent to the protective restriction.” 
299 U. S. at pp. 193, 194. But the Schweg- 
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mann case, although it dealt with the con- 
struction of the Miller-Tydings Act, not its 
constitutionality, nevertheless has cut the 
ground from under the Old Dearborn case 
by holding that when a distributor and one 
or more retailers seek to impose price fix- 
ing on persons who have not contracted or 
agreed to the scheme, “that is price fixing 
by compulsion” (341 U. S. at p. 388), and 
by characterizing legislation authorizing 
such conduct as “blanketing a state with 
resale price fixing if only one retailer 
wanted it” (341 U. S. at p. 390), and “a 
program whereby recalcitrants are dragged 
in by the heels and compelled to submit to 
price fixing.” Jd. See, also, Lambert Phar- 
macal Co. v. Roberts Bros. [1950-1951 TRrabE 
Cases { 62,897], 192 Or. 23, 233 P. 2d 258. 


The vigorous language of Mr. Justice 
Douglas which we have quoted from the 
Schwegmann opinion was used for the pur- 
pose of demonstrating that the provisions 
of State Fair Trade Acts, which attempted 
to bring nonsigners within the sweep of 
the law, had not been sanctioned by the 
Miller-Tydings Act. This language accu- 
rately described such provisions as com- 
pulsory price fixing and discarded the 
implied-assent theory of the Old Dearborn 
case without mentioning that case by name. 
At the same time it undermined the au- 
thority of Old Dearborn upon the question 
of unlawful delegation of legislative authority. 


It is, of course, obvious that the provi- 
sions in question do not mean something 
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different now from what they meant when 
the Schwegmann case was decided. The 
McGuire Act has not changed their mean- 
ing, but has only given them congressional 
sanction with respect to the Sherman Act. 
They were compulsory price-fixing provi- 
sions when the Schwegmann opinion was 
written, and they are still compulsory price- 
fixing provisions. 

It, therefore, appears that the Oregon 
Fair Trade Act has attempted to vest in a 
distributor in combination with one or more 
retailers the authortiy to fix the resale price 
of certain commodities. The fact that the 
commodities are identified by a trade-mark, 
brand, or the name of the owner or dis- 
tributor, is irrelevant to the present question. 
It is none the less price fixing, determined 
not by the legislature itself, nor ‘by a 
board or commission acting under legis- 
lative authority, but by private individuals. 
Such a provision is as fully obnoxious to 
the Oregon Constitution (Art. I, § 21; Art. 
III, §1; Art. IV, §1) as the law establish- 
ing minimum prices for barber services 
which we struck down in La Forge v. Ellis, 
175 Or. 545, 174 P. 2d 844, and the law 
authorizing private individuals to fix the 
price of agricultural products held uncon- 
stitutional in Van Winkle v. Fred Meyer, Inc., 
151 Or. 455, 49 P. 2d 1140. 


It is on this ground alone that I concur 
in the opinion of the court. 

The Chief Justice and Mr. Justice BRAND 
join in the foregoing opinion. 


[ 68,334] Economy Food and Liquor Co. v. Frankfort Distillers Corporation. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term 1955, 


April Session 1956. No. 11637. Dated April 30, 1956. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Perry, District Judge. 


Illinois Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Permanent Injunction—Collateral 
Attack.—Where a consent judgment restraining a retailer from selling fair traded alco- 
holic beverages below their established prices had been entered in a fair trade enforcement 
action, the retailer brought a suit against the fair trader for punitive damages and for 
injunctive relief restraining the fair trader from enforcing the Illinois Fair Trade Act 
on the ground that the fair trader had subsequently abandoned its fair trade prices and 
discriminated against the retailer. The dismissal of the suit on the ground that the 
matters set forth in the suit should properly be brought in an appropriate proceeding 
relating to the judgment entered in the fair trade enforcement action was affirmed. Since 
the consent judgment had never been modified, vacated, or set aside, it was binding upon 
the parties. As long as the judgment remained in effect against the retailer, it could 
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not maintain an action which could not be legally effective unless and until the prior 
judgment has been removed by direct appeal or modified in a direct proceeding. The 
instant suit constitutes an indirect attack upon an earlier unreversed judgment. 


See Fair Trade, Vol. 1, { 3440.15. 


For the plaintiff-appellant: Bernard Yedor, Chicago, IIl. 
For the defendant-appellee: Louis A. Kahn and Patrick W. O’Brien, Chicago, III. 


Before Durry, Chief Judge, Major and Linotey, Circuit Judges. 


[Fair Trade Decree] 


LINDLEY, Circuit Judge [Jn full text]: On 
February 2, 1953, the defendant, Frankfort 
Distillers Corporation, filed suit in the dis- 
trict court against the plaintiff, Economy 
Food and Liquor Co., averring that it, 
Frankfort, was the only person authorized 
to sell in Illinois alcoholic beverages known 
as “Frankfort” products; that all such sales 
were subject to the terms of contracts 
executed pursuant to the Illinois Fair Trade 
Act, 1953 Illinois Revised Statutes, Chap. 
12174, § 188, providing that defendant’s wares 
were not to be sold in Illinois at less than 
the minimum prices established by defend- 
ant, and that plaintiff had willfully made 
sales of certain products below the estab- 
lished minimum fair trade prices. Defend- 
ant, plaintiff there, prayed an injunction to 
prohibit future violations. 

On March 30, 1953, by consent of the 
parties, an order was entered granting 
Frankfort a permanent injunction restrain- 
ing Economy from advertising, offering for 
sale or selling Frankfort liquors at less 
than the prices stipulated. Later, Economy 
was found guilty of contempt of court be- 
cause of violation of the injunction, and 
fined, and thereafter discontinued selling 
Frankfort products. The decree of March 
30, 1953 has never been vacated, modified, 
reversed or set aside. 


[Suit to Enjoin Enforcement of 
Fair Trade Act] 


Following these events, in July 1955, the 
present plaintiff, Economy, filed in the Su- 
perior Court of Cook County, the instant 
suit, which was later removed to the Dis- 
trict Court of the United States. It averred 
that it was a member of an association of 
liquor dealers, other members of which had, 
when informed of plaintiff’s conviction for 
contempt, threatened to discontinue selling 
defendant’s products; that, thereupon, a 
representative of defendant informed other 
members they might disregard Frankfort’s 
Fair Trade prices; that defendant sent one 
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of the association members to plaintiff to 
say to it that the fine and costs of the prior 
litigation would be repaid to Economy if 
it would resume sale of Frankfort products, 
and that Economy refused so to agree. 


Plaintiff’s prayer for relief was that, inas- 
much as the foregoing facts evinced an inten- 
tion upon the part of Frankfort to abandon 
the benefit of the Fair Trade Act and to 
discriminate against plaintiff, defendant should 
be enjoined from enforcement of the act 
and plaintiff awarded $250,000 punitive dam- 
ages. The district court allowed defendant’s 
motion to dismiss because, as it said, it 
appeared “that the matters set forth in the 
complaint should properly be brought in an 
appropriate proceeding relating to an in- 
junction heretofore entered in a previous case.” 
Consequently, the court held that plaintiff 
had not stated a claim. From the judgment 
of dismissal this appeal is prosecuted. 


[Prior Decree Bars Suit] 


It is apparent that the sole question pre- 
sented is whether the decree of March 30, 
1953 bars plaintiff’s asserted cause of action. 
If the averments of plaintiff's complaint 
were true, in the absence of any prior judg- 
ment to the contrary, defendant could not 
invoke the Fair Trade Act of Illinois, and 
could not succeed in a suit to restrain plain- 
tiff from selling Frankfort’s products below 
the fair trade prices. But the undisputed 
fact is that in the prior litigation an injunc- 
tion has been entered prohibiting plaintiff 
from advertising or selling Frankfort’s prod- 
ucts. And, inasmuch as that injunction has 
never been modified, vacated or set aside or 
reversed, it is binding upon the parties 
thereto. Thus, in Rector v. Suncrest Lumber 
Co., 52 F. 2d 946 (CA-4), the court said at 
947-948: 


“The effect of the judgment was to 
put an end to all litigation between the 
parties upon the questions determined in 
the earlier case, and these included the 
very essence of the present controversy. 
* * * Such a judgment precluded fur- 
ther litigation of the issue, for a judgment 
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entered by consent is as conclusive and 
final as to any matter determined as one 

. . . , ” 
rendered in invitum after contest and trial. 


In Curry v. Curry, et al., 79 F. 2d 172, 174, 
the Court of Appeals for the District of 
Columbia reached the same _ conclusion, 
quoting the Supreme Court: 


“A fortiori, neither party can deny its 
effect as a bar of a subsequent suit on 
any claim included in the decree. Nash- 
ville, etc. Railway Company v. United 
States, 113 U. S. 261, 266, 5 S. Ct. 460, 462, 
Zone de 97152 


And in Western Union Tel. Co. v. Interna- 
tional Brotherhood, Etc., 133 F. 2d 955, this 
court had occasion to comment at page 957, 
that: 


“An injunction protects civil rights from 
irreparable injury, either by commanding 
acts to be done, or preventing their com- 
mission, and the decree in such an action 
is an adjudication of the facts and the 
law applicable thereto. The decree, how- 
ever, is executory and continuing as to 
the purpose or object to be obtained, and 
operates until vacated, modified, or dis- 
solved,” citing Ladner v. Siegel, 298 Pa. 
487, 148 A. 699, 68 A. L. R. 1172. 


In Fleming v. Warshawsky & Co., 123 F. 2d 
622 (CA-7), we again announced that a 
judgment of any court having jurisdiction 
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over the subject matter and the parties may 
not be challenged or set aside in collateral 
proceedings, citing Swift & Co. v. United 
States, 276 U. S. 311. See also Bigelow vw. 
Balaban & Katz Corp. [1952 Trapre CasEs 
{ 67,363], 199 F. 2d 794 (CA-7). 


As long as the injunction remains in full 
force and effect against plaintiff it cannot 
maintain a complaint which cannot be legally 
effective unless and until the existing in- 
junction shall have been removed by direct 
appeal, or modified in some direct proceed- 
ing. In other words, the present complaint 
constitutes an indirect attack upon an ear- 
lier unreversed judgment. The district court 
rightfully dismissed the complaint. 


[Effect of Motion To Dismiss] 


Plaintiff argues that defendant’s motion 
to dismiss was tantamount to an admission 
that defendant is liable as charged. Ob- 
viously, any motion to dismiss admits the 
well pleaded facts but only to the extent 
of applying the tests of the legal sufficiency 
of the complaint. United States v. Geisler, 
174 F. 2d 992, cert. denied 338 U. S. 861 
(CA-7). Such a motion does not admit 
that the facts averred can be litigated in 
collateral proceedings in the face of a judg- 
ment cutting off all plaintiff’s rights in the 
premises. The judgment is affirmed. 


[7 68,335] United States v. The Procter & Gamble Company, Colgate-Palmolive 
Company, Lever Brothers Company, and The Association of American Soap and Glycer- 


ine Producers, Inc. 


In the United States District Court for the District of New Jersey. Civil Action No. 


1196-52. Filed April 17, 1956. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Dis- 
covery and Production of Evidence—Grand Jury Testimony.—The Government in a civil 
antitrust action was ordered, under Rule 34 of the Federal Rules of Civil Procedure, to 
permit the defendants in the action to inspect and copy the transcripts of the testimony of 
all witnesses who appeared before a grand jury investigating possible violations of the 
antitrust laws in the soap and synthetic detergent industry. The firms under investigation 
by the grand jury included the defendants in the instant action. No indictment was re- 
turned by the grand jury. The court ruled that since the Government was using the 
transcripts, which contained relevant information, the ends of justice require that the de- 
fendants be permitted to inspect and copy the transcripts; that equal use of the transcripts 
by the defendants would give them the fullest possible knowledge of the facts before trial: 
and that none of the reasons for the rule of secrecy of grand jury testimony applied in fe 
instant action. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225. 
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U. S. v. Procter & Gamble Co. 


For the plaintiff: Raymond Del Tufo, Jr., United States Attorney, by George J. Rossi, 
Assistant United States Attorney, and Joseph E. McDowell, Raymond M. Carlson, and 
Daniel H, Margolis, Attorneys, Department of Justice. 


For the defendants: Toner, Crowley, Woelper & Vanderbilt, by John A. Ackerman, 
for Procter & Gamble Company (Dwight, Royall, Harris, Koegel & Caskey, by Kenneth 
C. Royall, H. Allen Lochner, and Eugene Rossides; and Dinsmore, Shohl, Sawyer & Dins- 
more, by Richard W. Barrett, of counsel). O’Mara, Schumann, Davis & Lynch, by Edward 
J. O'Mara, for Colgate-Palmolive Company (Cahill, Gordon, Reindel & Ohl, by Mathias F. 
Correa and James B. Henry, of counsel). Bailey, Schenck & Bennett, by Alexander T. 
Schenck, for Lever Brothers Company (Arnold, Fortas & Porter, by Abe Fortas and 
William L. McGovern; and Martin J. Pendergast, General Counsel of Lever Brothers 
Company, of counsel). McCarter, English & Studer, by Augustus C. Studer, Jr., for The 
Association of American Soap and Glycerine Producers, Inc. (Davies, Richberg, Tydings, 


Beebe & Landa, by Adrien F, Busick, of counsel). 


For prior opinions of the U. S. District Court, District of New Jersey, see 1955 Trade 
Cases {| 68,228, 1954 Trade Cases {| 67,677, and 1953 Trade Cases {| 67,497. 


Opinion 
On Defendants’ Motion to Compe] Plaintiff 
to Produce Grand Jury Transcripts. 


[Grand Jury Investigation] 


Moparetit, District Judge [In full text]: 
A grand jury sitting in this district from 
May, 1951, until November 25, 1952, investi- 
gated possible violations of the anti-trust 
laws in the soap and synthetic detergent 
industry. The firms under investigation 
included the four defendants in this civil 
action: The Procter & Gamble Company, 
Colgate-Palmolive Company, Lever Brothers 
Company, and The Association of American 
Soap and Glycerine Producers, Inc. No in- 
dictment was returned. On December 11, 
1952, the United States filed its complaint 
in this action.* 


[Inspection of Grand Jury Transcripts] 


Now before the court are defendants’ mo- 
tions for an order compelling plaintiff to 
produce and permit the inspection and copy- 


ing by the defendants of the transcripts of 
the testimony of all witnesses who appeared 
before the grand jury.” There are two issues: 


(1) Whether the ends of justice require 
the court to exercise its discretion under 
Rule 34 to order plaintiff to produce and 
permit the inspection and copying by the 
defendants of the transcripts of the testi- 
mony of all witnesses who appeared before 
the grand jury.* (2) If the ends of justice 
require production, whether there is any 
reason for maintaining the secrecy of the 
transcripts. 


[Purpose of Discovery] 


The Supreme Court has stated the lofty 
purpose of discovery which this court has 
followed * and will continue to follow in ap- 
proaching its consideration of the first issue: 

“« * * Mutual knowledge of all the 
relevant facts gathered by both parties is 
essential to proper litigation. To that 
end, either party may compel the other 
to disgorge whatever facts he has in his 
possession. The deposition-discovery proce- 


1 The action was commenced under § 4 of the 
Sherman Act, Act of July 2, 1890, c. 647, 26 Stat. 
209, as amended, 15 U. S. C. A. §1 et seq., for 
alleged violations of § 1 (conspiracy in restraint 
of trade), and §2 (conspiracy to monopolize 
any part of trade) of the Act. In general, the 
offenses charged are that since 1926 defendants 
have been engaged in a conspiracy in unreason- 
able restraint of and to monopolize trade in the 
production and sale of soap and synthetic deter- 
gents, and the three manufacturing defendants 
have continuously monopolized that trade. 
Plaintiff asks that defendants be enjoined from 
continuing their alleged offenses and that each 
of the manufacturing defendants be dissolved 
into independent organizations. 

2 Alternative motions are for an order com- 
pelling plaintiff to produce the transcripts of 
those witnesses who consent thereto. 
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3 In United States v. Socony-Vacuum Oil Co., 
Inc. [1940-1943 TRADE CASES [56,031], 310 
U. S. 150, 238, 234 (1940), the Court stated: 
‘“e  *  * Grand jury testimony is ordinarily 
confidential. See Wigmore, swpra, § 2362. But 
after the grand jury’s functions are ended, dis- 
closure is wholly proper where the ends of 
justice require it. * * *.’’ Rule 34 requires a 
showing of ‘‘good cause’’ for the production of 
documents. Surely, if the ends of justice re- 
quire disclosure of the grand jury testimony, 
that is good cause for the production of the 
transcripts. 

4See the description in the Appendix [not re- 
produced] of the unusual procedure used in this 
case. 
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dure simply advances the stage at which the 
disclosure can be compelled from the time 
of trial to the period preceding it, thus 
reducing the possibility of surprise. * * *.” 
Hickman v. Taylor, 329 U. S. 495, 507 
(1947). A 
[Government’s Position] 


The very substantial contention of de- 
fendants is that plaintiff has used the facts 
contained in the transcripts to gain an un- 
fair advantage over defendants who have 
been unable to use these facts in preparing 
for trial. They argue that justice, as im- 
plemented by the broad discovery rules,’ 
entitles them to use these transcripts. As 
a result of that persuasive contention and 
because this is a “Big Case’® involving 
serious, complex, and unique procedural prob- 
lems, during the oral argument of these mo- 
tions the court asked Mr. McDowell, plain- 
tiff’s attorney, the following questions: 

“Mr. McDowell, do you object to sub- 
mitting a detailed affidavit stating exactly 

(a) what use, if any, plaintiff has made 

in the past of the grand jury transcripts 

while preparing for the trial of this case; 

(b) what use, if any, plaintiff intends to 

make of the transcripts during its future 

preparation for the trial; (c) what use, if 
any, plaintiff intends to make of the tran- 
scripts during the trial.” (Transcript, 

December 12, 1955, pp. 6-7.) 


5 See Rules 26 to 37. And Rule 1 requires this 
court to construe the Rules ‘‘* * * to secure 
the just, speedy, and inexpensive determination 
of every action.”’ 


6 The label now is synonymous with Sherman 
Act cases commenced by the United States 
against multiple defendants. See ‘‘The Big 
Case,’’ 64 Harv. L. Rev. 27 (1950). The magni- 
tude of this case is described in the Appendix 
[not reproduced]. 


7See discussion at pp. 3-4 of the appendix 
[not reproduced]. Additional evidence of the 
Department’s interpretation of the law is a 
statement by the Assistant Attorney General in 
charge of the Antitrust Division of the Depart- 
ment: On May 12, 1955, he appeared before the 
Special Antitrust Subcommittee of the Judiciary 
Committee of the House of Representatives; he 
stated: 

“Finally, I suggest you may wish to consider 
means available to the Department for com- 
pelling production of data before a complaint 
has been filed in a civil procedure. At the 
present time in the investigation of civil 
matters, the Department must 

“(a) depend upon the voluntary cooperation 
of those under investigation; 

““(b) file a civil complaint and make use of 
discovery processes under the Federal Rules of 
Civil Procedure; or 

““(c) make use of the grand jury. 

“Those are alternatives. 
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He wished to confer with his superiors in 
the Department of Justice before deciding if 
he would answer the questions. The court 
awaited candid answers—but in vain. For 
Mr. McDowell wrote: 

“The questions which you put to me at 
the hearing on December 12th relating to 
the use by the government of transcripts 
of grand jury testimony have been given 
serious consideration within the Depart- 
ment of Justice. I am instructed respect- 
fully to inform you that we do not wish 
to add to the statement which I made at 
the hearing.” 

His “statement” at the hearing did not an- 
swer the questions. Because the plaintiff 
arbitrarily has refused to answer the court’s 
questions relating to any use of these tran- 
scripts, the court has been denied helpful 
information and as a result has been forced 
to seek its answers elsewhere. 


The Department of Justice, plaintiff’s repre- 
sentative in the courts, believes that under 
the law it has the right and duty to use the 
grand jury to enforce the anti-trust laws 
through criminal proceedings, civil actions, 
or both.” This is plaintiff's policy, and al- 
though its legality is not now in issue, was 
it followed during the grand jury investiga- 
tion of these deefndants?* On the day the 
complaint was filed, the Department issued 


“From this it seems clear that the sole means 
for compelling pre-complaint data in civil cases 
is the grand jury. Some—and I refer to 
lawyers there primarily—have urged that such 
use of the grand jury constitutes an abuse of 
its processes. 

“Mr. Maletz. 
tion, Judge? 

“Mr. Barnes. I do not. 
ne es Chairman. I am glad to hear you say 
that. 


Do you agree with that posi- 


* * * 


“Mr. Harkins. In that connection, under the 
Sherman Act, you can use a grand jury to get 
evidence solely for a Section 4 injunction pro- 
ceeding, can you not? There is no abuse of 
using the court’s process to convene a grand 
jury to secure evidence for you solely in a 
Section 4 proceeding? 

“Mr. Barnes. No, I do not think there is 
any abuse of it.’’ (The colloquy appears in 
Colgate’s Brief, pp. 13-14; its source is the 
transcript published by the Bureau of National 
Affairs, Inc., at p. 350.) 

SIf the policy was followed, it is reasonable 
to conclude that plaintiff has used and will 
continue to use the transcripts during its prep- 
aration for trial; the only other conclusion 
would be that plaintiff has adopted a useless 
policy. Furthermore, would plaintiff so vigor- 
ously have argued the legality of its multiple 
use of the grand jury unless in this case it had 
used the transcripts? 
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its usual press release, which included the 
news that “The filing of the complaint re- 
sults from a careful and thorough investiga- 
tion of the industry, including extensive grand 
jury proceedings.” There was a basis for 
that statement. An affidavit filed by Mr. 
McDowell in support of certain omnibus 
motions under Rule 34° indicates that the 
plaintiff considered its motions as requests 
for supplementary discovery to add to in- 
formation previously obtained both from 
documents and testimony during the grand 
jury proceedings. Additionally, a previous 
Opinion in this case is pertinent: 

“k * * Government’s counsel stated in 
affidavit form that the purposes of the in- 
vestigation were, first, determination whether 
there were violations of Sections 1, 2 and 
3 of the Sherman Act or any of them, or 
of any other Federal anti-trust laws, and, 
second, determination as to what action 
should be taken to enforce those laws 
through criminal proceedings, civil pro- 
ceedings or both. He further stated that 
the investigation and all proceedings in- 
cident to it, including the grand jury 
proceeding, were begun and carried on 
pursuant to and within instructions to 
accomplish those purposes. * * *.” United 
States uv. Procter & Gamble, et al. [1953 
TRADE CASES J 67,497], 14 F. R. D. 230, 
233mg Ce Ne 1953). 


The evidence before the grand jury, of course, 
consisted both of documents and testimony, 
whereas the motions now before the court 
relate only to the testimony. But none of 
the evidence as to plaintiff’s policy and use 
of the transcripts indicates that plaintiff is 
disregarding grand jury testimony. 


[Use of Transcripts by Government] 


The court is not completely informed 
about plaintiff’s use of the transcripts, how- 
ever, because plaintiff's silence as to the 
extent of its use is not overcome by any 
evidence similar to that which has enabled 
the court to decide that plaintiff has used 
and will continue to use the transcripts dur- 
ing its preparation for trial. As to what 
use plaintiff plans for the transcripts during 
the trial itselfi—subject to the law of evi- 
dence—although the court once again is 


9See discussion in the Appendix [not re- 
produced] beginning at p. 7. 

10 During the trial of United States v. Grun- 
stein & Sons Company, 137 F. Supp. 197, 203 
(D. C., N. J., 1955), a civil action, an opinion 
was filed ordering plaintiff to produce the 
transcripts of the grand jury testimony of 
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confronted by the lack of answers to its 
questions, since the case only is in its dis- 
covery Stage the issues involved are not now 
before the court.” 


The fact that plaintiff has used and will 
continue to use the transcripts while pre- 
paring for trial is perhaps sufficient reason 
why the ends of justice require production 
of the transcripts for defendants’ use. But 
equally important is the extent to which de- 
fendants will be aided by such production. 
The testimony contained in the transcripts 
is unknown to the court. But plaintiff has 
never contended it is irrelevant to the issues 
in this case. Indeed, such a contention would 
be disingenuous in view of the fact of plain- 
tiffs use of the transcripts. Any relevant 
information, not privileged, which is the 
scope of the pretrial discovery mechanism 
established by Rules 26 to 37, has “* * * 
a vital role in the preparation for trial. The 
various instruments of discovery now serve 
(1) as a device, along with the pre-trial 
hearing under Rule 16, to narrow and clarify 
the basic issues between the parties, and (2) 
as a device for ascertaining the facts, or 
information as to the existence or where- 
abouts of facts, relative to those issues. Thus 
civil trials in the federal courts no longer 
need be carried on in the dark. The way is 
now clear, consistent with recognized privi- 
leges, for the parties to obtain the fullest 
possible knowledge of the issues and facts 
before trial.” Hickman v. Taylor, 329 U. S. 
495, 501 (1947). Thus, the transcripts would 
be ‘useful to defendants during their pre- 
paration for trial. 


[Secrecy of Grand Jury Transcripts] 


Clearly, the ends of justice will be attained 
by plaintiff’s disclosure of the grand jury 
testimony, and defendants have shown good 
cause for the production of the transcripts. 
But, plaintiff argues, if defendants inspect 
and copy the transcripts, it would violate 
their traditional secrecy. 


Any discussion relating to the secrecy of 
grand jury transcripts begins with United 
States v. Rose, 215 F. 2d 617 (CA 3, 1954). 


‘“* * * (1) the defendants, who represent that 
they will take the stand in their own defense, 
and of (2) any other witnesses before such 
Grand Jury, who will definitely take the stand 
at this trial, as soon as such fact definitely 


appears.’’ 
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There the court summarized, at page 628, 
the reasons generally given for the rule of 
secrecy: 


“x * * (1) To prevent the escape of 
those whose indictment may be contem- 
plated; (2) to insure the utmost freedom 
to the grand jury in its deliberations, and 
to prevent persons subject to indictment 
or their friends from importuning the 
grand jurors; (3) to prevent subornation 
of perjury or tampering with the wit- 
nesses who may testify before grand jury 
and later appear at the trial of those in- 
dicted by it; (4) to encourage free and 
untrammeled disclosures by persons who 
have information with respect to the com- 
mission of crimes; (5) to protect innocent 
accused who is exonerated from disclo- 
sure of the fact that he has been under 
investigation, and from the expense of 
standing trial where there was no proba- 
bility of guilt.” 

Do any of those reasons apply in this 
case? The grand jury having been dis- 
charged without returning an indictment, 
(1) and (2) clearly do not apply; (5) also 
is not applicable for the very corporations 
who were being investigated have moved 
for production of the transcripts. As to (3), 
the court agrees with Judge Hartshorne’s 
opinion in United States v. Grunstein, supra, 
at p. 201: 


i Soe wuais sLeasonmapplicg stomevcny 


possible witness known to one party ina 
civil proceeding, whose name is desired 
by the other, a form of discovery clearly 
requisite. For the Federal Rules of Civil 
Procedure are based on the conclusion, 
that this possibility is not as great a 
danger as is the danger of surprise, which 
habitually resulted previously, when such 
discovery was generally refused. That 
this conclusion is sound, is fortified by the 
fact that the party who already knows of 
this witness can, by these very same dis- 
covery rules, see that this witness’ story 
is not tampered with, by having his de- 
positions taken and sworn to, before he 
is subjected to any such possible pressure 
from the other side.” 
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As to (4), United States v. Socony-Vacuum 
Oil Co., supra, United States v. Grunstein, 
supra, and 8 Wigmore, Evidence, § 2362 (3d 
ed. 1940) are persuasive authorities that after 
the grand jury has ben discharged, the tem- 
porary guarantee of secrecy ends and dis- 
closure is proper. If the rule were otherwise, 
it would create an opportunity for abuse by 
a corrupt witness who could testify falsely 
without fear of his lies being revealed to 
public scrutiny and reaction. 


Thus, none of the reasons for secrecy of 
the transcripts applies in this case. 


The court indicated during the oral argu- 
ment that the many criminal cases cited by 
plaintiff which involved special circumstances 
for maintaining secrecy properly were dis- 
tinguishable from this case. Subsequently. 
United States v. Grunstein, supra, was decided, 
wherein the court also distinguished the 
cases where the defendants sought produc- 
tion of the transcripts in order to attack the 
validity of the indictment.* The defendants 
in this civil action seek the transcripts for 
discovery purposes. 


Judge Learned Hand’s remark in United 
States v. Garsson, 291 Fed. 646, 649 (S. D. 
N. Y. 1923), is often quoted: 

(AS FS NOM Ud Ze OF etsy COUT tankias 
granted it [motion for inspection of the 


grand jury minutes] and I hope none 
ever will. ay Sie 


It was a criminal case in which defendants 
moved to quash the indictment and at the 
same time they moved to inspect the grand 
jury minutes. In his opinion, Judge Hand 
first denied the motion to quash, then he 
denied the motion to inspect. The full text 
of the portion of the opinion relating to the 
motion to inspect clearly shows that his re- 
mark cannot be applied in this case.” United 
States v. Henry S. Morgan, et al., Civil Action 
No. 43-757, S:D. N. Y., also is not per- 
suasive authority for there was no opinion 
setting forth the court’s reasons for denying 
the defendants’ motion for production of the 


1 Shushan v. United States, 117 F. 2d 110 
(CA-5, 1941); United States v. Papaioanu, 10 
F. R. D. 517 (D. C., Del., 1950); United States 
v Oley, 2t Ee Supp. 2st (Che Deen 193 0r 
United States v. Herzig, 26 F. 2d 487 (S. D., 
N. Y., 1928); United States v. Morse, 292 Fed. 
273 (S. D., N. Y., 1922); United States v. Silver- 
thorne, 265 Fed. 853 (W. D., N. Y., 1920); 
United States v. Gouled, 253 Fed. 242 (S. D., 
N. Y., 1918); United States v. Rubin, 214 Fed. 
507 (D. C., Conn., 1914); United States v. 
Violon, 173. Fed. 501 (C. C., S. D., N. Y., 1909). 
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é a “Finally, the defendants, recognizing that 
it is difficult to make a case for quashal by the 
scraps of evidence accessible, move for inspec- 
tion of the grand jury’s minutes. I am no more 
disposed to grant it than I was in 1909. U. 8. 
v. Violon (C. C.) 173 Fed. 501. It is said to lie 
in discretion, and perhaps it does, but no judge 
of this court has granted it, and I hope none 
ever will. Under our criminal procedure the 
accused has every advantage. While the prose- 
cution is held rigidly to the charge, he need not 
disclose the barest outline of his defense. He 
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grand jury transcripts; moreover, the court 
in that case orally admitted that perhaps 
“* * * JT have been unduly affected by that 
statement of Judge Learned Hand. * * *,” 


In United States v. General Motors Corp., 
15 F. R. D. 486, 487, 488 (D. C. Del. 1954), 
the court denied the defendant’s motion 
under Rule 34 for production of the grand 
jury transcripts. The court having found no 
reported case in which a defendant requested 
in a civil action production of the tran- 
scripts under Rule 34, it decided the ques- 
tion “* * * on general principles of long 
standing, designed to protect and preserve 
the efficacy of our Grand Jury system.” 
One of the general principles which the 
court relied upon was that although dis- 
covery under the Rules is of extensive scope, 
it “* * * must be halted when it attempts 
to invade ground reserved for loftier rea- 
sons than thoroughness of preparing one’s 
case on the civil side of the court. * * *.” 
The court decided that protection of the 
grand jury process was a loftier reason: 
“ck * = The effect of subsequent proceed- 
ings, On jurors, on witnesses, on the privacy 
ef the system itself, is of greater moment 
* * *” This court will not follow that de- 
cision, and for two reasons, viz., the opinion 
does not indicate that the court considered 
whether plaintiff used the grand jury tran- 
scripts in connection with the civil action; 
and that court mainly relied upon criminal 
cases wherein the refusal to order produc- 
tion of the transcripts was for reasons not 
present in this case. 


[ Considerations | 


The question to be resolved here by the 
four motions presents an unprecedented vex- 
ing problem, since practically all cases deal- 
ing with the subject matter concern cases 
decided under Rule 6(e) of the Federal 
Rules of Criminal Procedure. Here, the ap- 
_ plications to inspect and copy the grand 
jury transcripts are brought under the dis- 
covery provisions of the Federal Rules of 
Civil Procedure. I realize there is a strong 
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caveat against the needless intrusion upon 
the indispensable secrecy of grand jury 
proceedings. The reasons therefor were in- 
delibly impressed upon me when I served 
as Assistant Prosecutor of my home county 
for ten years where I spent the greater part 
of the time presenting cases to the grand 
jury. I realize further that a strong and 
positive showing should be required of per- 
sons seeking to break the seal of secrecy, 
which never should be done except in ex- 
treme instances to prevent clear injustice or 
an abuse of judicial processes. Which policy 
should be served here to bring about justice 
—the policy requiring secrecy, or the policy 
permitting disclosure for discovery purposes 
only in the interest of justice? I believe the 
requirement of secrecy in this case can be 
safely waived and the minutes of the grand 
jury divulged within the limits prescribed 
by the law, and that the failure to do so 
would be an abuse of discretion and not in 
the furtherance of justice. Under Rule 6(e) 
of the Federal Rules of Criminal Procedure 
our courts have, by way of interpretation, 
extended their jurisdiction so as to remove 
“the veil of secrecy” around grand jury 
proceedings where, in the court’s discretion, 
the furtherance of justice requires it. If it 
can be done on the criminal side, I can see 
no compelling reason why it cannot be 
safely done on the civil side in this case. 
I would not grant these motions if I thought 
they were prejudicial to the public interest, 
useless or unnecessary, would not reveal the 
information sought, or defendants already 
possessed all the necessary information or 
could obtain it by pursuing a different remedy. 
These motions were considered by me ob- 
jectively and honestly by setting aside all 
my preconceived ideas on the subject. 


The court concludes that since plaintiff 
is using the transcripts containing relevant 
information, the ends of justice require the 
court to order plaintiff to produce and per- 
mit the inspection and copying by defendants 
of the transcripts; equal use of the tran- 
scripts by defendants will give them the 


is immune from question or comment on his 
silence; he cannot be convicted when there is 
the least fair doubt in the minds of any one of 
the twelve. Why in addition he should in ad- 
vance have the whole evidence against him to 
pick over at his leisure, and make his defense, 
fairly or foully, I have never been able to see. 
No doubt grand juries err and indictments are 
calamities to honest men, but we must work 
with human beings and we can correct such 
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errors only at too large a price. Our dangers 
do not lie in too little tenderness to the ac- 
cused. Our procedure has been always haunted 
by the ghost of the innocent man convicted. It 
is an unreal dream. What we need to fear is 
the archaic formalism and the watery sentiment 
that obstructs, delays, and defeats the prosecu- 
tion of crime.’”’ 

18 Transcript of Hearing filed December 31, 
1948, p. 192. 
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fullest possible knowledge of the facts before An order may be submitted in conformity 
trial; none of the reasons for the rule of with the opinion herein expressed. 
secrecy applies. ° 


[68,336] Milwaukee Towne Corporation v. Loew’s Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 C 1038. Dated March 29, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Injunctive Relief—Violation of In- 
junction—Sufficiency of Evidence—Successors of Defendants.—Distributors of motion 
pictures did not employ competitive bidding in a manner violative of a private antitrust 
decree prohibiting the distributors from preventing a motion picture exhibitor from 
contracting for or from securing, at a fair and reasonable film rental, any motion picture 
suitable for first run exhibition by refusing to offer such pictures to the exhibitor at a 
fair and reasonable film rental. The court ruled that a prior ruling in the case precluded 
it from condemning competitive bidding. In effect, the principal contention of the ex- 
hibitor was that film rentals were not being determined in an atmosphere of free and 
open competition. However, the exhibitor’s evidence failed to establish a specific design 
on the part of each of the distributors individually or a joint plan of action to utilize 
competitive bidding to increase the cost of film rentals to destroy the exhibitor’s business. 
Also, the exhibitor’s evidence failed to establish that the distributors conspired to employ 
competitive bidding for such purpose. Taking into consideration all of the evidence, 
the court concluded that it would not be justified in holding that the distributors utilized 
competitive bidding in a manner violative of the decree. As to a successor to one of the 
defendants to the original decree, the court refused to make a finding that the successor 
was not a party to the decree. 


See Combinations and Conspiracies, Vol. 1, § 2005.503; Private Enforcement and 
Procedure, Vol. 2, { 9028.20. 


For the plaintiff: Thomas C. McConnell, Chicago, IIl. 


For the defendants: Miles G. Seeley, Bryson P. Burnham, and Richard F. Hart for 
Loew’s Incorporated, RKO Radio Pictures, Inc., Columbia Pictures Corporation, and 
Warner Bros, Pictures Distributing Corporation. Edward R. Johnston, Samuel W. 
Block, and Leon Fieldman for Paramount Pictures, Inc. Francis E. Matthews, Robert 
W. Bergstrom, and John F. Caskey for Twentieth Century-Fox Film Corporation. 
Vincent O’Brien and Stuart H. Aarons for Warner Theatres, Inc., and Stanley Warner 
Management Corporation. All of Chicago, III. 


For prior opinions of the U. S. Court of Appeals, Seventh Circuit, see 1952 Trade 
Cases {[ 67,392, 67,359, and 1950-1951 Trade Cases {[ 62,891, reversing U. S. District 
Court, Northern District of Illinois, Eastern Division, 1950-1951 Trade Cases {| 62,566. 


Memorandum of Decision on Objections {[ 62,891], 190 F. 2d 561, on January 25, 


to Special Master’s Report 


[Violation of Decree Charged] 

Jutius J. Horrman, District Judge [Jn 
full text]: The original injunctive decree 
in this private antitrust action was entered 
on April 14, 1950. The decree was modi- 
fied in accordance with the opinion of the 
Court of Appeals [1950-1951 Trapr Cases 
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1952. An order interpreting the original 
decree was entered on June 10, 1953, in 
accordance with the opinion of the Court 
of Appeals [1952 Trape Cases J 67,392], 
201 F. 2d 19. The decree was further modi- 
fied on December 21, 1953, on agreement of 
all the parties. On June 8, 1954, the plain- 
tiff (petitioner here) filed this petition for 
a rule to show cause why the defendants 
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(respondents)? should not be held in (civil) 
contempt for violation of the original de- 
cree as modified. The period covered by 
the record in this case is the years 1952-54. 


Pursuant to Rule 53(b) of the Federal 
Rules of Civil Procedure, the matter was 
referred to Special Master James P. Carey, 
Jr., who took the evidence and prepared a 
report incorporating his findings of fact and 
conclusions of law. The Master found the 
issues in the defendants’ favor. The peti- 
tioner filed objections to the Master’s re- 
port, and a full hearing was had before 
this court. All of the evidence before the 
Master was documentary; no testimony was 
taken. The parties do not dispute the 
validity of the facts in evidence, but they 
draw sharply different conclusions from 
them. 

[Major Issue] 


While the petition for a rule to show 
cause, the Master’s findings and the objec- 
tions thereto cover several different issues, 
there is, as the court interprets this record, 
only one major (and one minor) ground 
upon which the alleged contempt is predi- 
cated—and that is the employment by the 
defendants of competitive bidding in a man- 
ner violative of Section V(b) of the decree. 
All of the more detailed findings and ob- 
jections are simply particularized aspects 
of this central problem. 


[“Staggered” Release of Films] 


Brief reference may be had to the one 
activity complained of which is distinct 
from the problems raised by competitive 
bidding. The petitioner alleged that the 
distributors “staggered” the release of their 
films in such a way that they did not com- 
pete with one another in licensing pictures 
for first-run exhibition. The Master found 
no evidence to support the charge, and the 
court must agree. The exhibits which are 
said to reveal “staggering” are Pl. Ex. 1-6, 
which list all of the release data on pictures 
distributed by each of the six distributors, 
and Loew’s Ex. 2, which is a composite list 
in chronological order of the films released 
by all six of the distributors. Hundreds of 
films were offered for exhibition during the 
1952-54 period, and six (sometimes seven) 


1As a matter of convenience, the court has 
used the term ‘‘defendants’’ in referring to the 
six film distributing companies and the Warner 
exhibiting companies, all of whom were parties 
to the original suit. The Fox company which 
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theatres were playing first run in the down- 
town area. In the natural course of events 
films of the several distributors would be- 
come ready for release at different times, 
and of course playing dates would have to 
be adjusted to the availability of the theatre 
or theatres interested in showing the film. 
A considerable amount of “staggering” both 
in offering dates and in play dates seems 
inevitable. The petitioner has not pointed 
out a pattern of release which would dem- 
onstrate deliberate non-competition on the 
part of the distributors. If there is such a 
pattern, it eludes the court. 


[Decree] 


Section V(b) of the decree provides that 
the defendant distributors and exhibitors 
are perpetually enjoined from: 


“preventing plaintiff, in the operation of 
the Towne Theatre in the City of Mil- 
waukee, Wisconsin, from contracting for 
or from securing in the course of inter- 
state trade and commerce, at fair and 
reasonable film rental, any motion picture 
film or films suitable for first-run exhibi- 
tion in the City of Milwaukee, Wisconsin, 
by refusing to offer such picture to plain- 
tiff at such fair and reasonable film rental.” 


This provision has previously been a sub- 
ject of dispute between the parties. In 1952 
the defendants sought a judicial interpre- 
tation of the provision. Specifically, defend- 
ants asked for an order saying that Towne 
was not entitled to a competitive position 
superior to that of any other exhibitor, but, 
in effect, they also sought approval of com- 
petitive bidding. In interpreting Section 
V(b), the Court of Appeals said that it was 
its belief that “competition would be the 
yardstick for determining a fair and reason- 
ableerentaly4 201. 2deat. py. 25) elt con 
tinued: 

“In summary, we reiterate our previous 
holding that plaintiff is entitled to the 
same competitive position which it would 
have occupied absent a conspiracy and 
that it has no right to the award of a 
position superior to that of its competi- 
tors. Thus, we interpret a ‘fair and reason- 
able film rental’ as provided for in Section 
V(b) of the decree to mean a rental deter- 
minable by competition. The decree is silent 
as to the system or method to be em- 


directly operated the ‘‘Fox’’ theatres in Mil- 
waukee was not a party to the decree, but was 
a wholly-owned subsidiary (through an inter- 
mediate subsidiary) of the defendant Twentieth 
Century-Fox Film Corporation. 
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ployed in making such determination. To 
now specify a system or method would 
require a modification of the decree, which 
neither the District Court nor this court 
is called upon to make. It devolves upon 
the defendants, whatever system or method 
is utilized, to make certain that plaintiff 
in the procurement of pictures is afforded 
every opportunity, right and privilege ac- 
corded a competitor, that and no more.” 201 
F. 2d at p. 25; emphasis added. 


This court, on June 10, 1953, entered a 
judgment order interpreting the decree in 
substantially the same language used by the 
Court of Appeals. 


[Competitive Bidding] 


From time to time during this proceeding 
petitioner has directed a broadside attack 
at competitive bidding, arguing that it is 
not productive of fair and reasonable film 
rentals and that the system itself constitutes 
a violation of Section V(b) of the decree. 
While not always expressed, the theory be- 
hind this position is that the Towne, as a 
bulwark of independence in Milwaukee 
first-run exhibition, was to be guaranteed 
the right to stay in business—that is, to 
obtain films at a price which it could afford 
to pay. In other words, the competitive 
picture in Milwaukee and the nature of the 
alliance between the defendant distributors 
and exhibitors requires the presence of a 
healthy independent in order to avoid the 
realization of the original objective of the 
conspiracy—monopolizing first-run exhibi- 
tion for the Fox and Warner theatres (which 
were then affiliated theatres). Competitive 
bidding is unlikely to preserve the inde- 
pendent as, it is claimed, has been demon- 
strated by this record, because Fox and 
Warner, as part of a nationwide chain, can 
afford to bid prices which the independent 
cannot meet, thus forcing it out of business. 
There is considerable evidence that Judge 
Barnes, who presided at all of the earlier 
proceedings in this litigation, held this view 
and for that reason would not approve com- 
petitive bidding. But however much merit 
there may be to the petitioner’s general 
opposition to competitive bidding, we be- 
lieve that the Court of Appeals has pre- 
cluded this court from condemning the system 
as a whole, even on this record. The peti- 
tioner emphasizes a statement from the 
Bigelow opinion (Bigelow v. Loew’s, Inc. 
[1952 Trapve Cases { 67,393] 201 F. 2d 25, a 
decision rendered on the same day as Towne 
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and involving interpretation of an identical 

provision) in which the Court of Appeals 

said: 
“It can be said, however, that there is 
nothing in the decree, either in the Towne 
or the instant case, which either requires 
or prohibits the distributors from utiliz- 
ing a system of bidding as a means of 
determining a ‘fair and reasonable film 
rental.’ In any event, it is the end result 
and not the system employed which 1s im- 
portant.” 201 F. 2d at p. 28; emphasis added. 


But to focus attention on the language of 
“fair and reasonable film rental” is to ig- 
nore the underlying principle of the Towne 
and Bigelow decisions. The crucial holding was 
the manner in which a fair and reasonable 
film rental was to be established (and judged 
by the courts)—that is, by the operation of 
competition. It seems to the court that the 
only limitation on the defendant distribu- 
tors, as a result of these decisions, is that 
they offer films to all exhibitors without 
discrimination in an atmosphere of free and 
open competition. If this is done, the re- 
sulting film rentals are the fair and reason- 
able rental required by the decree. Thus, 
operating losses of the Towne and the in- 
creased film rentals it pays—standing alone 
—do not show that films are being offered 
at unfair or unreasonable rentals. To state 
it bluntly, the Court of Appeals would per- 
mit the Towne to be forced out of business 
if this resulted only from natural competi- 
tive forces. So far as this record shows, 
the Towne has been offered the same right 
and opportunity to bid as its competitors. 


[Film Rentals] 


The petitioner’s contentions in this pro- 
ceeding, however, go beyond a general con- 
demnation of competitive bidding. What it 
is saying, if we may rephrase it in the 
language used here, is that the prices are 
not being determined in an atmosphere of 
free and open competition. Rather, the de- 
fendants—distributors and exhibitors—are 
manipulating the system to force up the 
cost of film rentals to an artificial level at 
which petitioner’s losses will force it out 
of business. This would, in petitioner’s view, 
achieve the goal of the original conspiracy 
—to confine first-run exhibition to the Fox 
and Warner theatres—and it is possible be- 
cause the much greater resources of the 
Fox and Warner chains enable them to op- 
erate at a loss until the goal is realized. The 
court agrees that if the petitioner’s evidence 
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supported this charge, a violation of the 
decree would be shown. 


There are two ways in which petitioner 
could sustain this charge. The first would 
be to produce direct evidence of either a 
specific design on the part of each of the 
defendants individually or a joint plan of 
action to utilize competitive bidding in the 
manner charged. The former would con- 
stitute a violation because the decree oper- 
ates against the defendants or any one of 
them. Not surprisingly, however, there is 
no direct evidence of individual or group 
design. The petitioner could also sustain 
its charge by pointing to facts so striking 
that they can lead only to the inference that 
the defendants cooperated (that is, con- 
spired) to employ competitive bidding in 
the manner and for the purpose charged. 
This is what the petitioner has attempted to 
do. It requires an analysis of the facts on 
which petitioner relies and of the inferences 
which they support. 


[Evidence] 


The principal facts on which petitioner 
relies are that all of the first-run downtown 
theatres in Milwaukee’ operated at a loss 
during the period when competitive bidding 
was in effect and that film rentals (which 
are given as a percentage of total box office 
receipts) increased substantially under com- 
petitive bidding. The petitioner also claims 
as evidence of its charges the requirement 
of minimum percentage terms or guarantees 
by the distributors on some films, the re- 
jection of all bids offered on some films and 
subsequent negotiation of the license at a 
higher rental and the occasional adjustment 
of a film rental in favor of a Fox or Warner 
theatre after the picture had played. 


It is not entirely clear from the record 
when the system of competitive bidding was 
first put into effect by the defendant dis- 
tributors. The petitioner contends that it 
was initiated in the summer of 1948 and 
continued thereafter except for one period 
in 1952. It is conceded, however, that dur- 
ing a period from May or June 1952 to 
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the Riverside (which was during the period 
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Strand (Fox), operated part of this period on 
first run but is generally not included in the 
analysis. 
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approximately January 1953 (the exact dates 
varied from distributor to distributor), the 
Towne was on a “first refusal” basis—that 
is, the distributors offered films to Towne 
first without a bid, and only after Towne 
had expressed no interest did they offer the 
films for bidding to the other theatres. After 
the Court of Appeals decision interpreting 
Section V(b) of the decree, the distributors 
included Towne in competitive bidding. Thus, 
the competitive bidding at issue in this case 
continued from January or February 1953 
to the end of 1954, which is as far as the 
record goes.* 

The petitioner claims that this seven to 
eight month period was the only time dur- 
ing which the distributors were licensing 
films to Towne at a fair and reasonable 
rental, and it relies heavily on a comparison 
of this period with the one that followed. 
The evidence shows that in the six month 
period from June 27 through December 31, 
1952, the petitioner’s operation showed a 
profit. Thereafter (coinciding more or less 
with its subjection to competitive bidding) 
the petitioner operated at a loss. It is also 
pointed out that the Towne’s film rentals 
averaged about 29% of gross box office ad- 
missions between June 25, 1952, and Febru- 
ary 3, 1953. Thereafter, beginning with 
competitive bidding, its film rental jumped 
to an average of 44.1%. All of this is said 
to show the difference between fair and 
reasonable film rentals and artificially in- 
flated rentals. There are at least two rea- 
sons why this comparison is not persuasive. 
Loew’s Ex. 4 shows that in the period June 
27 through December 31, 1952, the Towne’s 
total box office receipts ran considerably 
higher than during any other six month 
period from 1952 through 1954. In terms of 
weekly averages, the average for this period 
was almost $1200 per week higher than that 
of the second highest six month period. 
Since the amount taken in at the box office 
is the central fact in a theatre’s profit pic- 
ture, it is not surprising that the Towne 
showed a good operation during this period. 
As for the Towne’s percentage of film rental 
during this period, the court does not see 


3 Actually the damage period runs from Feb- 
ruary 1, 1954, to the end of the year. This 
is apparently due to the fact that petitioner 
executed covenants not to sue (which are not 
in the record) covering the period prior to 
February 1954. It is necessary to consider evi- 
dence predating February 1954, however, in 
order to get a complete picture of how compe- 
titive bidding was operating. 
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how it can be considered conclusive as to 
what constitutes a fair and reasonable rental. 
It must be remembered that the Court of 
Appeals said that a fair and reasonable 
rental must be determined by competition. 
But the Towne was not competing then. 
It was being given the first choice on films 
without reference to what other competi- 
tors might pay and before any of them had 
expressed themselves. This figure of 29% 
exists in a competitive vacuum and, taken 
alone, does not tell us much. 

The petitioner also relies on the overall 
operation of the first-run theatres under 
competitive bidding. By and large, all of 
the first-run theatres in Milwaukee operated 
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at a loss from 1952 through 1954. Film 
rentals paid by the theatres from February 
1953 on averaged from 40 to 43% (44.1% 
for the Towne). It is petitioner’s conten- 
tion that this shows that the Fox and Warner 
theatres were bidding—and being compelled 
by the distributors to bid—exhorbitant film 
rentals, which the Towne had to meet, in 
order to eliminate the Towne as a compe- 
titor. The defendants maintain that the 
profitless operation was due largely to a 
slump in the exhibition business. The evi- 
dence clearly shows a business decline. A 
comparison of average weekly box-office 
receipts for four of the first-run theatres 
(Loew’s Ex. 3 and 4) shows the following: 


Theatre 12-26-46 7-20-48 1952-54 
to 7-19-48 to 4-27-49 
SC Owit@anic.: 2A ares oR Oere: $ 7,245.46 $ 8,945.67 $ 7,488.56 
\Wisconsinus) stien serene 12,658.35 11,087.99 8,877.77 
Palacetoiyih ibs atid. Ieee 11,826.51 10,827.85 5,901.02 
Warntiert sc... 19s ea ee 11,077.75 11,873.43 8,473.46 
Totalies.at aloe $42,808.07 $42,734.94 $30,740.81 


In examining the Towne figures, it is im- 
portant to keep in mind that because of the 
operation of the conspiracy Towne was not 
able to obtain first-run films from any of 
the defendant distributors from 1947 to 
July 1948; and from July 1948 to May 1949 
it obtained films from only two of them. 
The difference of $12,000 per week in total 
receipts is particularly relevant in showing 
the drop in theatre attendance between 1949 
and 1952. The Towne’s receipts also showed 
a decline within the 1952-54 period. It took 
in approximately $51,000 less in the year 
May 1953 to May 1954 than in the previous 
yearly period. 


The analysis of Towne’s operations dur- 
ing 1952-54 (see pp. 22-23 of Master’s Re- 
port) is also illuminating. It shows that in 
more than 50% of the playing weeks the 
Towne did not gross enough to meet its 
“break-even point” even at a 25% film rental. 
Despite the overall pattern of losses, how- 
ever, the film by film analysis of profits and 
losses for the theatres (Pl. Ex. 7-12, 14) 
shows that each of them was able to real- 
ize a profit on certain individual films, which 
apparently were the outstanding ones shown 
during the period and were capable of at- 
tracting enough patrons to more than meet 
expenses. 


4It is not explained why the 29% price is any 
more fair than the 33% paid by the defendant 
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The petitioner says that if there was in 
fact a business slump during 1952-54, it 
makes no sense that film rentals increased 
during the same period, thereby further 
augmenting the losses of the exhibitors. 
Exhibits which were a part of the record 
on the original trial of this case showed 
that film rentals averaged about 33% dur- 
ing the period from 1946 to the summer of 
1948 (when there was no competitive bid- 
ding). The petitioner’s calculations for the 
period beginning February 1953 show aver- 
ages of 40 to 44%. The petitioner has also 
figured a rental average of approximately 
29% for the Fox Wisconsin and the Fox 
Palace during the period from June 1952 to 
February 1953 when the Towne was not 
included in competitive bidding. It is said 
that this figure illustrates what was thought 
to be a fair and reasonable rental when the 
defendants were not concerned with inflat- 
ing rentals to injure the Towne.* But the 
comparison loses some force when it is seen 
that the Warner Theatre during the same 
period (June 1952 to February 1953) paid 
rentals of 45%, a figure higher than that 
paid when it was bidding against the Towne. 


[Reason for Higher Film Rentals] 


While it is not easy to understand the 
reasons for higher film rentals during the 


exhibitors during another period when they 
were not bidding against the Towne. 
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period when all the exhibitors participated 
in competitive bidding, especially in view of 
the losses incurred by all, one factor stands 
out and is clearly a partial explanation. 
That is the competition created by the Riv- 
erside Theatre which, like the Towne, is an 
independent. The record fairly supports the 
conclusion that the Riverside was setting 
the competitive pace in 1952-54. Time after 
time it bid higher flat guarantees than the 
other theatres (a majority of its bids in- 
cluded a guarantee) and was usually suc- 
cessful in obtaining the picture. The policy 
apparently paid off because of the 42 high- 
est grossing pictures during 1952-54 the 
Riverside played over 50%, and it appears 
that it obtained most of them by bidding a 
higher guarantee. Moreover, these were the 
pictures which, with a few exceptions, real- 
ized a profit for the exhibitor. There were 
of course many other films for which high 
bids were made which did not realize a 
profit. It seems to the court that a good 
deal of the high bidding—which often proved 
to be overbidding—was attributable to an 
attempt to obtain the more desirable films 
which might attract enough patrons to earn 
a profit and help overcome the deficit on 
less attractive pictures which would not 
earn a profit no matter how low the rental 
was. Not infrequently the exhibitor found 
himself with a high rental commitment and 
a film that did not live up to expectations. 
On one apparently outstanding film the 
Towne bid a guarantee of $20,000 which 
turned out to be 81% of gross box-office 
receipts. A few incidents like this would do 
a great deal toward raising the theatre’s 
average film rentals under competitive bid- 
ding. It is probable that in some cases the 
exhibitors bid more for a picture than their 
sound business judgment dictated; in others, 
they badly misjudged the film’s potential. 
The competition was rugged, perhaps un- 
necessarily destructive, but it does not ap- 
pear contrived. A persuasive indication of 
this was that the Riverside, an independent, 
came out on top. Its weekly average ad- 
missions of $11,036 were considerably high- 
er than those of any other theatre, and 
despite high bids it was the only theatre to 
operate at a profit (including the income 
from vending operations; excluding that in- 
come it showed a fairly small loss). 

The petitioner also attributes high film 
rentals to specific activities of the distribu- 
tors in pursuance of their general plan. It 
alleges that in many cases the distributors, 
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when submitting bids, required a stated 
guarantee or minimum percentage terms. 
No evidence was introduced to support this 
allegation. Petitioner also points to the 
practice of rejecting all bids on some films 
and thereafter licensing the film on nego- 
tiated terms as another method of inflating 
prices. The court has not analyzed each 
such incident to see whether the negotiated 
price was much higher than the bid price. 
In some instances the two do not appear to 
differ much; in others, unquestionably the 
negotiated price was higher. But it is not 
surprising to find the sellers (the distribu- 
tors in this case) occasionally complaining 
that they are not being paid what the prod- 
uct is worth and attempting to obtain a 
higher price. Without more, there is nothing 
in the decree to forbid this. The petitioner 
does not claim that the rejection of bids 
was used as a method of discrimination 
against the Towne. And it is difficult to 
conclude that the practice was deliberately 
employed to force the Towne into uneco- 
nomic bids because some of the incidents 
occurred prior to February 1953 (when the 
Towne was being given first refusal and 
was not bidding for its pictures), and in 
a few of the cases after that date the only 
bidders were the Fox and Warner theatres. 
If the only purpose of rejecting bids and 
negotiating a license was to coerce exces- 
sive bids from the Towne, or both inde- 
pendents, it would be pointless to do it 
when the Fox and Warner theatres were 
only bidding against themselves. 


It seems to the court that the most 
troublesome aspect of this case is the real- 
ization that if the defendants were still 
possessed of the monopolistic aim which 
they were found to have on the trial of this 
case, an effective, if temporarily costly, 
means of achieving it would be by bidding 
the Towne out of business. The petitioner 
sees that under competitive bidding it is 
paying unusually high film rentals and is 
operating at a continuous loss. It believes 
that it cannot long survive at this level. 
The petitioner has concluded that the situ- 
ation disclosed by this record cannot be 
explained in any terms other than a de- 
liberate scheme on the part of the defend- 
ants, and to some extent the petitioner 
relies upon the defendants’ often adjudicated 
“proclivity for unlawful conduct”. What the 
Master concluded, and what the court has 
attempted to demonstrate in somewhat dif- 
ferent terms, is that the facts of record 
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logically, and often clearly, support infer- 
ences and explanations entirely consistent 
with lawful conduct. Even if we were more 
in doubt, two important changes in the pat- 
tern of first-run exhibition in Milwaukee 
would require a cautious approach. The 
first, to which the court has already al- 
luded, is the emergence of the Riverside, 
an independent, as a vigorous competitor 
for good films and for theatre patronage. 
Significantly, the Riverside has suffered less 
under competitive bidding than any of the 
other theatres. Secondly—and this cannot 
be ignored—the Fox and Warner theatres 
are no longer affiliated with the parent dis- 
tributors who were the dominant personali- 
ties in the original conspiracy. There may 
be a tendency to bestow favors on old 
friends—and the distributors must be scrupu- 
lously careful to avoid this—but there is no 
evidence that the divorcement ordered by 
the Supreme Court has not been real. This 
has eliminated a principal motive for the 
original conspiracy. The distributors no 
longer stand to gain directly by the success 
of the Fox and Warner theatres, and those 
theatres no longer have a protected market 
and source of supply. This is a very sub- 
stantial change. 


Taking into account all of the factors 
enumerated here, the court does not believe 
that it would be justified in holding that the 
defendants have utilized competitive bid- 
ding in a manner violative of the decree. 


[Status of Defendants] 


Up to this point the court has not ad- 
verted to the change in status of certain 
of the original defendants against whom the 
decree was entered. In view of the finding 
that no one has violated the decree, an ex- 
tended discussion of this issue is unnecessary. 


Briefly summarized, the changes are these. 
Twentieth Century-Fox Film Corporation 
(a New York corporation), a defendant, 
was dissolved in 1952. Its distribution busi- 
ness was transferred to a new corporation, 
Twentieth Century-Fox Film Corporation 
(a Delaware corporation), and its exhibi- 
tion business was transferred to National 
Theatres, Inc., a new corporation, which 
through subsidiaries now operates the “Fox” 
theatres in Milwaukee. Paramount Pictures, 
Inc., a defendant, was dissolved and _ its 
distribution business was transferred to 
Paramount Pictures Corporation, a new 
corporation, which through subsidiaries dis- 
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tributes Paramount films in Milwaukee. In 
addition, two of the original Warner de- 
fendants have changed their names and re- 
arranged their parentage, but apparently 
they do not claim that they are no longer 
the same companies and thus not subject 
to the decree. The Warner exhibition busi- 
ness, however, is now divorced from the 
Warner distribution business, which is rep- 
resented in this case by Warner Bros. Pic- 
tures Distributing Corporation, a defendant. 


With respect to the dissolved corpora- 
tions, there is no real problem. If they are 
in fact not transacting business, clearly 
they would not be found to have violated 
this decree in their own name now or at 
any time in the future. 


[“Successor’ Companies] 


The Fox (Delaware) corporation, which 
acquired the distribution assets of Fox (New 
York), the defendant in this case, earnestly 
urges that the court include in its order a 
finding that it, Fox (Delaware), is not sub- 
ject to the decree and that the use of the 
term “successor companies” in the decree 
does not extend the operation of the decree 
to it. These findings will not be entered, 
and insofar as they were included in the 
Master’s report, they should be eliminated. 
Such findings are not necessary in view of 
the holding that no violation of the decree 
has been established, and they might be 
subject to misinterpretation in subsequent 
or related proceedings. 


It is evident that the word “successors” 
was included in the original decree for the 
specific purpose of encompassing these new 
corporations. The decree was entered in 
1950 after the Paramount decision, in direct- 
ing divorcement of exhibition from produc- 
tion and distribution, had made clear that 
there would be considerable changes in 
corporate organization. See United States 
v. Paramount Pictures, Inc. [1948-1949 TrapE 
Cases { 62,244], 334 U. S. 131 (1948), and 
[1948-1949 Trape Cases { 62,473] 85 F. Supp. 
881 (S. D. N. Y. 1949). The decree was 
framed to attempt to meet the situation 
created by these imminent changes. From 
the legal authorities cited by Fox (Dela- 
ware), however, it appears that a successor 
company cannot be bound by an injunctive 
decree solely by reason of the fact that the 
decree purports to extend to successors. It 
is conceded that if Fox (Delaware) aided 
or abetted any of the defendants—and not 
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just the original Fox defendant—in violat- 
ing the decree, it could be held in contempt 
under the general equitable principles ex- 
pressed in Rule 65(d) of the Federal Rules 
of Civil Procedure. Fox (Delaware) says 
that it is nonetheless important to it to 
have a finding that it is not a party to the 
decree because its obligation to comply 
would be different. As a non-party it can 
be held in contempt only if it aids another 
defendant in an act of that defendant, but it 
cannot be held in contempt for its own 
independent acts. 


In the first place, it seems to the court 
that the question is largely academic under 
a decree of this kind. The principal force 
of the decree is directed against coopera- 
tive or conspiratorial action on the part of 
the defendants. The decree does forbid 
certain acts by any of the defendants indi- 
vidually. But, as this proceeding shows, 
almost any activity of which the plaintiff 
might complain will be group activity, 
whether the conspiratorial element is shown by 
direct evidence or is to be implied. It is 
difficult for the court to conceive of any 
circumstance in which an act of Fox (Dela- 
ware) could not be shown to have aided 
party-defendants in a violation of the de- 
cree. If the petitioner’s evidence in this 
proceeding had supported the charge, we 
would have no difficulty in holding Fox 
(Delaware) in contempt—assuming that it 
had been properly named a _ respondent. 
Thus, for all practical purposes, a finding 
that Fox (Delaware) is not a party would 
not appreciably lessen its obligations to 
respect the decree. 


Moreover, it is not entirely clear that Fox 
(Delaware) might not be liable for its own 
acts. If it were true that a corporation 
(or person) could never be held unless it 
aided a party-defendant to the original de- 
cree in an act of that defendant, it would 
not be possible to enforce compliance in 
~ cases where the party-defendant had been 
dissolved even though its business was still 
being conducted by a “successor”. That 
this may be done in some circumstances is 
the clear import of Southport Petroleum Co. v. 
Neti wie. slo 51007, (1942).., The later 
case of Regal Knitwear Co. v. N. L. R. B., 
324 U. S. 9 (1945) did not modify Southport 
in this respect. As the Court said in the 
Regal case, the liability of a successor in a 
contempt depends on an appraisal of its 
relations and behavior. Judge Hand de- 
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scribed it in terms of the legal identifica- 
tion of the non-party with the defendant. 
Alemite Mfg. Corp. v. Staff, 42 F. 2d 832, 
833 (2d Cir. 1930). And see United States 
v. Dean Rubber Mfg. Co., 71 F. Supp. 96 
(W. D. Mo. 1946). The question of whether 
there is such identification between the two 
Fox companies is better left to a concrete 
set of facts on which Fox (Delaware) has 
been found to have committed acts in vio- 
lation of the decree. 


[Master's Findings Modified] 


Applying the court’s conclusions to the 
findings of fact and conclusions of law 
entered by the Master in the light of the 
objections made thereto, the following modi- 
fications should be made: 

Paragraph 4 of the findings of fact should 
be eliminated. The court believes that this 
finding—that respondents do not control 
the distribution of first-run films in Mil- 
waukee—results from a special use of the 
word “control” and is not an accurate re- 
flection of the record in this case. 

In paragraphs 7, 8, 10 and 11 in the 
phrase “petitioner has not produced any 
evidence” should be modified to read, “the 
evidence of record does not support the 
charge”. 

Paragraph 12, relating to the role ot Fox 
(Delaware) should be eliminated as un- 
necessary. 

Of the conclusions of law, paragraphs 5, 
6 and 7, all of which refer to the two Fox 
companies, should be eliminated. 

Except as indicated, the findings and 
conclusions of the Special Master will be 
adopted and the objections of the petitioner 


overruled. 
[Master's Fee] 


Mr. James P. Carey, Jr., Special Master, 
has filed his motion for the allowance of 
fees for services rendered in this proceed- 
ing, and in his motion suggests that the 
sum of $15,000 represents fair and reason- 
able compensation for such services. Coun- 
sel for the respondents have agreed that 
the amount requested by the Special Master 
is fair and reasonable; on the other hand, 
counsel for the petitioner has taken the 
position that the amount requested is ex- 
cessive. After a consideration of the motion 
and the views of counsel, the court has 
concluded that the sum of $12,500 should 
be allowed as the total amount of fees to 
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be paid to the Special Master, to be as- Counsel for respondents will please sub- 
sessed as follows: two-thirds to be paid mit a judgment order in accordance with 
by the petitioner and one-third by the re- the views of the court within one week 
spondents. from March 29, 1956. 


[7 68,337] United States v. American Linen Supply Company, Frank G. Steiner, 
and Jonas H. Mayer. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 55 C 1481. Dated April 11, 1956. 


Case No. 1234 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


Exclusive Dealing—Restrictive Trade Practices—Tying Arrangements—Patents— 
Justification—Test of Legality—Sufficiency of Complaint—A Government complaint 
charging that a linen supply company and two of its officers violated Section 3 of the 
Clayton Act by requiring jobbers, as a condition to obtaining paper towel cabinets con- 
taining patented mechanisms, to purchase their total requirements of paper towels from 
the company, and by requiring jobbers’ customers to purchase their requirements of 
paper towels from the jobber who installed the cabinet, sufficiently stated a claim upon 
which relief could be granted. Section 3 of the Clayton Act strongly implies the illegality 
of the alleged practices, and, under the express provisions of the section, the fact that the 
tying product is patented does not justify the use of the tying device. The company’s 
contention that the complaint was insufficient because the tying arrangements were 
justified as a protection of good will was rejected. Whether the company’s paper towels— 
enjoy a good will that can be preserved only if they are dispensed exclusively through the 
company’s cabinets must be decided upon evidence and not upon the pleadings. In ruling 
that the complaint sufficiently alleged the requisite effect of the tying arrangements upon 
interstate commerce, the court held that prima facie or per se, a patent covering the tying 
product supplies the monopolistic position in the market which subjects the arrangements 
to the prohibitions of the Clayton Act. 


See Exclusive Dealing, Vol. 1, J 4005.210, 4007.125, 4009.580. 


Combinations and Conspiracies—Tying Arrangements—Test of Legality—Clayton 
and Sherman Acts Compared—Sufficiency of Complaint—A Government complaint charg- 
ing that a linen supply company and two of its officers violated Section 1 of the Sherman 
Act by requiring jobbers, as a condition to obtaining paper towel cabinets containing 
patented mechanisms, to purchase their total requirements of paper towels from the com- 
pany, and by requiring jobbers’ customers to purchase their requirements of paper towels 
from the jobber who installed the cabinet, adequately stated an offense under the Sherman 
Act. Because it is unreasonable to restrain trade by foreclosing competitors from any 
substantial market, contracts tying the sales of a patented product to the sales of an 
unpatented product are condemned by the Sherman Act as well as the Clayton Act. The 
difference in the elements necessary to establish an offense under the two acts lies primarily 
in the effect upon commerce to be proved. The Clayton Act is infringed whenever the 
supplier enjoys a monopolistic position in the market for the tying product, or if a sub- 
stantial volume of commerce in the tied product is restrained. A tying arrangement is 
banned by the Sherman Act whenever both conditions are met. The company’s patents 
supply the requisite monopolistic position for the tying product, that is, the towel cabinets. 
The Sherman Act is violated if, in addition, a substantial volume of commerce in the tied 
product, paper towels, is restrained. The court ruled that it could not be said that sales 
of paper towels in the amount of two million dollars per year would not constitute a 
substantial volume of commerce in paper towels. 


See Combinations and Conspiracies, Vol. 1, { 2013.500; Exclusive Dealing, Vol. 1, § 4007 
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Combinations and Conspiracies — Patents — Restraining Competition Between Li- 
censees—Sufficiency of Complaint—A Government complaint charging that a company 
selling cloth and paper towels and selling or licensing patented towel dispensing cabinets 
violated Section 1 of the Sherman Act by requiring jobbers handling either cloth or paper 
towel cabinets to agree (1) not to solicit any customer being served by another jobber 
and (2) not to replace cloth or paper towel cabinets which have been installed in any 
place of business by another jobber sufficiently alleged a cause of action. The company’s 
contention that the complaint was insufficient because the above requirements constitute 
a reasonable exercise of patent rights was rejected. Patents confer no immunity when 
they are used as an instrument of monopoly power beyond their strict confines, and the 
patent monopoly must be carefully limited to the subject matter of the patent. Even if 
the transactions with the jobbers are regarded not as sales but as licenses under the 
patents, the complaint sufficiently stated a claim under Section 1 of the Sherman Act. 
Competition between licensees may not be limited except in the interests of the patentee. 
The question whether the requirements serve a legitimate interest of the patentee must 
be resolved upon a trial. 


See Combinations and Conspiracies, Vol. 1, { 2013.330. 


Combinations and Conspiracies—Legality of Agreements—Defense—Single Trader.— 
A Government complaint charging that a linen supply company violated Section 1 of the 
Sherman Act by engaging in a conspiracy pursuant to which jobbers were required not 
to solicit any customer being served by another jobber will not be dismissed where the 
company contended that the conduct charged in the complaint is the activity of a single 
trader and that no conspiracy has been set forth in the complaint. According to the 
company, the restrictions were imposed upon the jobbers as passive parties, without their 
concurrence or participation. Section 1 of the Act condemns restraints of trade whether 
effected by means of contracts or by means of a conspiracy. Contractual arrangements 
of a seller with his customers may constitute an offense without the element of conspiracy. 
Furthermore, assuming, as the complaint alleges, that the company also acts as a jobber, 
the restrictions prohibiting one jobber from taking the customers of another jobber are 
horizontal combinations in restraint of trade. Also, it is not essential to the existence of 
a conspiracy that there be an actual agreement directly between the competing 
jobbers. The arrangement charged in the complaint is the functional equivalent of a 
horizontal agreement to allocate customers. 


See Combinations and Conspiracies, Vol. 1, J 2005.828. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defendants—Corporate Officers.—Two officers of a corporation were not entitled to have 
a Government antitrust action dismissed as to them where they contended that no relief 
could be granted against them for their conduct in the capacity of officers of the corpora- 
tion. The complaint alleged that certain acts done by the corporation were authorized, 
ordered, or done by the officers of the corporation. According to the complaint, their 
participation in the acts complained of was limited to activity in behalf of the corporation. 
Even assuming that nothing could be offered at a trial to show any misconduct on their 
part beyond the scope of their efforts in the corporation’s behalf, it does not follow that 
they are not proper parties to the litigation. The complaint set forth a claim upon which 
some form of relief could be granted against the officers. The officers would not be 
unduly prejudiced by being retained as formal parties to the record. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.625. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Motion to Require Separate Statement of Clayton and Sherman Act Claims.—Defendants’ 
motion for an order requiring the Government to state its claim under the Clayton Act 
in a separate count from its claim under the Sherman Act was denied where the alleged 
violations of the Clayton Act and the Sherman Act were based upon the same course of 
dealing. Modern federal practice does not require a pleader to repeat a statement of a 
single factual transaction as many times as he has legal theories to support his claims. 


Trade Regulation Reports 1 68,337 


Number 48—190 
5-17-56 


Court Decisions 
U.S. uv. American Linen Supply Co. 


71,490 


If a single transaction or occurrence gives rise to several claims, they may properly be 
pleaded in a single count. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8229. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Mo- 
tion for More Definite Statement—Decfendants’ motion for a more definite statement of 
certain allegations of a Government complaint was denied on the ground that the com- 
plaint was not so vague and ambiguous that the defendants could not frame a responsive 


pleading. 
defendant in an action to plead. 


The motion is confined to the limited function of making it possible for the 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8229.125. 
For the plaintiff: Earl A. Jinkinson, Bertram M. Long, and Raymond C. Nordhaus, 


Chicago, Ill. 


For the defendants: 


Leo F. Tierney, Roger W. Barrett, Charles L. Stewart, Jr., 


and Mayer, Friedlich, Spiess, Tierney, Brown & Platt, Chicago, III. 


For a prior opinion of the U. S. District Court, Eastern District of Wisconsin, see 
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Memorandum 
[Motions] 


Jutius J. Horrman, District Judge [Jn 
full text]: This is a civil action brought 
by the United States under the provisions 
of Section 4 of the Sherman Act and Sec- 
tion 15 of the Clayton Act, 15 U. S. C. §§4 
and 25, for equitable relief against alleged 
violations of Section 1 of the Sherman Act 
and Section 3 of the Clayton Act, 15 U.S.C. 
§§1 and 14. The defendants are American 
Linen Supply Company, a Nevada corpora- 
tion with principal offices in Chicago, here- 
after referred to as ALSCO, Frank G. 
Steiner, ALSCO’s president, and Jonas H. 
Mayer, ALSCO’s vice-president. The action 
was originally commenced in the Eastern 
District of Wisconsin and was transferred, 
upon the defendants’ motion, to this Dis- 
trict for further proceedings. 


In this Court the defendants have filed 
four motions now to be considered: First, 
a motion to dismiss the complaint for fail- 
ure to state a claim upon which relief can 
be granted; second, a motion to dismiss 
the individual defendants from the action; 
third, a motion to require the statement of 
separate claims in separate counts; and 
fourth, a motion for a more definite state- 
ment. No answer has yet been filed by the 
defendants. 


1. Motion to Dismiss for Failure to State 
ay Claim: 
[Complaint] 
The defendants’ first motion is made 


under the provisions of Rule 12(b)(6) of 
the Federal Rules of Civil Procedure, ques- 
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tioning the legal sufficiency of the allega- 
tions of the complaint. Broadly stated, 
these allegations charge the defendants 
with combining and conspiring, with ap- 
proximately three hundred distributors not 
named as parties, to restrain trade and 
commerce in cloth and paper towel cabinets 
and paper towels in violation of Section 1 
of the Sherman Act, and with entering into 
unlawful contracts, agreements and under- 
standings with these distributors which sub- 
stantially limit competition and tend to 
create a monopoly in paper towel cabinets 
and paper towels in violation of Section 3 
of the Clayton Act. 

More particularly, the complaint alleges 
that ALSCO is engaged in the business of 
manufacturing dispensing cabinets for cloth 
and paper towels, used in restaurants, stores, 
industrial concerns, institutions, and govern- 
ment agencies throughout the United States. 
More than 500,000 cabinets for dispensing 
cloth towels have been sold by ALSCO 
and are now in use, it is recited, and more 
than 275,000 of its cabinets for dispensing 
paper towels are alleged to have been sold 
and to be in use. ALSCO also distributes 
paper towels, manufactured both by ALSCO 
and by others, and its total annual sales 
are stated to be in excess of two million 
dollars. All of these operations are alleged 
to involve interstate commerce. 

The defendant ALSCO, according to the 
complaint, is the owner of patents covering 
certain mechanisms in both its cloth and 
paper towel cabinets. The pattern of dis- 
tribution described by the government de- 
pends upon the type of cabinet. The cloth 
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cabinets produced by ALSCO are sold to a 
number of linen supply companies through- 
out the United States, and the purchaser 
receives what is referred to as a user li- 
cense authorizing use of the patented mechan- 
ism and obliging him to pay a $1 annual 
royalty for the use of each cabinet pur- 
chased. Paper towel cabinets, on the other 
hand, are sold to linen supply companies and 
paper jobbers throughout the United States 
with separate leases of their patented mechan- 
isms. The purchasers-lessees then install 
these paper towel cabinets in the stores, 
restaurants, institutions, and factories of 
their customers without cost to the custo- 
mer, upon the condition that the consumer 
must purchase his total requirements of 
paper towels from the jobber installing the 
cabinet. These jobbers, in turn, are re- 
quired to purchase their requirements of 
paper towels from ALSCO. Finally, it is 
alleged that ALSCO also operates its own 
linen supply companies, through which it 
supplies and services towel cabinets in di- 
rect dealing with consumers. 


[Offenses Charged] 


The offenses charged in the complaint 
fall into two classes. First, it is averred 
that the defendants require the jobbers 
through which it distributes its paper towel 
cabinets to purchase their total require- 
ments of paper towels from ALSCO as a 
condition to their obtaining paper towel 
cabinets, and, in addition, require the job- 
bers’ customers to purchase their total re- 
quirements of paper towels from the jobber 
making the paper towel cabinet installation. 
The second class of offenses charged con- 
sists of a continuing agreement, understand- 
ing, and concert of action among the 
defendants and the three hundred linen 
supply companies and paper jobbers in- 
cluded as co-conspirators, by the terms of 
-which the defendants require their jobbers 
in both cloth and paper towel cabinets and 
in paper towels not to solicit any customer 
being served by another jobber nor to re- 
place any cloth or paper towel cabinet in- 
stalled by another jobber. 

The complaint also charges that the 
defendants, in effectuating and carrying out 
these offenses, have investigated violations 
of the agreements, have enforced compli- 
ance, and have penalized noncompliance by 
compelling offending jobbers to make restitu- 
tion for business taken from other jobbers, and 
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by threatening to cancel and by cancelling 
ALSCO’s selling, lease, or license agreements 
with offending jobbers. The government also 
complains that, by way of enforcement of the 
offending agreements, the defendants have 
compelled the paper jobbers to buy their total 
requirements of paper towels from ALSCO, 
and the jobbers’ customers to buy their require- 
ments of paper towels from the jobber 
who installed their cabinets. 


The effect of these agreements and prac- 
tices is charged to be the elimination of 
competition between jobbers in the lease 
and sale of cloth and paper towel cabinets 
and the sale of paper towels, and the fore- 
closure of other suppliers from competing 
for the sale of paper towels to jobbers and 
customers, both to the restraint of the free 
flow of cloth and paper towel cabinets and 
paper towels in interstate trade and com- 
merce. 


[Motion to Dismiss] 


By their motion to dismiss the complaint, 
the defendants have challenged the legal 
sufficiency of these allegations. A few 
general observations regarding the nature 
of this motion may be offered before the 
detailed contentions are considered. Under 
the provisions of Rule 12(b)(6), Federal 
Rules of Civil Procedure, the complaint 
must be upheld so long as it states a claim 
upon which relief can be granted. Since the 
promulgation of those Rules, pleadings are 
no longer tested against the demanding 
standards of the common law. No longer 
must the allegations be cast in prescribed 
verbal formulas. A measure of clarity and 
precision has been sacrificed in quest of 
decisions rendered without delay and upon 
grounds closer to the merits of the contro- 
versy. It is enough that the complaint con- 
tains a short and plain statement of the 
claim showing that the plaintiff is entitled 
to relief. Rule 8, Fed. R. Civ. Pro. If the 
defendant is fairly informed of a genuine 
and triable claim against him, he is compel- 
led to answer and to proceed to trial. The 
accepted test appears to be whether the 
plaintiff would be entitled to recover upon 
any state of facts which might be proved 
in support of the allegations. See Mullen 
v. Fitz Simons & Connell Dredge & Dock 
Co., 172 F. 2d 601 (7 Cir. 1949), cert. denied, 
337 U. S. 959 (1949). If a liberal reading 
discloses that, at least by general statement, 
the plaintiff has charged every element 
necessary to a recovery, summary dismissal 
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is not justified. United States v. Employing 
Plasterers Association of Chicago [1954 TRADE 
Cases § 67,692], 347 U. S. 186 (1954). 


[Clayton Act] 


The Tying Arrangements. We turn first 
to the charge that the defendants have re- 
quired their jobbers, as a condition to ob- 
taining paper towel cabinets containing 
patented mechanisms, to purchase their total 
requirements of paper towels from ALSCO, 
and that the jobbers’ customers are required 
to purchase their requirements of paper towels 
from the jobber who installed the cabinet. 
The government takes the position that by 
tying the sale or lease of towel cabinets to 
the sale of paper towels, the defendants have 
offended the prohibitions of Section 3 of the 
Clayton Act, 15 U. S. C. § 14, 38 Stat. 731, 
as amended. That section provides in part: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, . on the condition, agree- 
ment, or understanding that the lessee 
or purchaser therof shall not use or deal 
in the goods, wares, merchandise, ma- 
chinery, supplies, or other commodities 
of a competitor or competitors of the 
lessor or seller, where the effect of such 
lease, sale or contract for sale or such 
condition, agreement, or understanding 
may be to substantially lessen competi- 
tion or tend to create a monopoly in any 
line of commerce.” 

The plain meaning of these words strongly 
implies the illegality of the practices charged 
against the defendants. The section re- 
flects a legislative judgment that clauses 
tying the sale of one product to the sale 
of another seldom serve any legitimate 
business purpose; they can usually be ex- 
plained only as attempts to exert the lever- 
age of a monopolistic market position in one 
product, and to extend it to another product 
by excluding competitors. See Standard 
Oil Company of California v. United States 
[1948-1949 TrapE Cases {[ 62,432] 337 U. S. 
293, 305-306 (1949). Under the express pro- 
visions of the statute, the fact that the tying 
product is patented does not justify use of the 
tying device. The inherent tendency toward 
actual restraint of trade and monopolization 
which tying clauses import was thought to 
justify specific prohibition of their use with- 
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out resort to the tests of reasonableness. 
Assuming for the moment that the requisite 
effect upon interstate commerce is averred, 
the allegations that the defendants have 
tied the sales of paper towels to the sale 
or lease of patented paper towel cabinets 
are sufficient to charge a violation of the 
antitrust laws and to sustain the complaint 
against the motion to dismiss. 


[Protection of Goodwill] 


The defendants rest their attack upon the 
legal sufficiency of this charge wholly upon 
the decision of the Supreme Court in Federal 
Trade Commission v. Sinclair Refining Com- 
pany, 261 U. S. 463 (1923). There the alleged 
restriction consisted of the requirement that 
pumps for dispensing gasoline leased by the 
defendant should be used only to dispense 
the defendant’s gasoline, to the exclusion 
of competing brands. But the lessee of the 
pump remained free, under the facts stated 
in the opinion, to install other pumps to 
dispense other brands, and no promise was 
exacted from the ultimate customer to limit 
his choice. In the Court’s view, the arrange- 
ment merely protected the goodwill of the 
lessor’s brand from debasement of its consu- 
mer appeal by the sale of inferior gasoline. 
Upon consideration of the full record, the 
Supreme Court affirmed the judgment of 
the Court of Appeals which in turn had 
set aside an order of the Federal Trade 
Commission prohibiting the use of such 
leasing arrangements. 


The Sinclair decision has been repeatedly 
distinguised by the Supreme Court in sub- 
sequent cases, and it is readily distinguish- 
able here. The Sinclair case was decided upon 
a completed record after a full hearing; it 
is not authority for dismissing the naked 
complaint at the pleading stage. The factual 
setting of the restraint there involved also 
serves to differentiate this restriction in 
its effect upon the ultimate consumer. It 
is one thing to limit the customer to Sinclair 
gasoline if he chooses to pull up to a 
Sinclair pump, and to oblige him to select 
another pump if he desires another brand; 
it is quite another thing to extract from the 
customer his promise that he will buy only 
ALSCO towels if an ALSCO towel cabinet 
is installed in his establishment. Finally, 
the considerations of preserving goodwill 
that justified the Sinclair leasing arrange- 
ments are not universally applicable. The 
goodwill justification has been expresssly 
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rejected by the Supreme Court in two sub- 
sequent decisions in analogous circumstances. 
In International Business Machines Corp. v. 
United States, 298 U. S. 131 (1936), the Su- 
preme Court struck down a leasing arrange- 
ment which obliged the lessees of I.B.M. 
machines to use. only I.B.M. punch cards. 
The Court rejected the argument that pro- 
tection of the lessor’s goodwill required exclu- 
sive use of I.B.M. punch cards for accurate op- 
eration of the machines’ delicate mechanisms, 
since adequate safeguards could be found in 
reasonable specifications for the cards to be 
used. Similarly, in International Salt Co. v. 
United States [1946-1947 rape Cases 
1 57,635], 332 U. S. 392 (1947), the Court in- 
validated contractual agreements which re- 
quired the lessee of certain patented machines 
for dissolving rock salt in brine solutions and 
for injecting salt tablets into foods being can- 
ned to use only the lessor’s unpatented salt. 
The defendant’s attempts to justify the re- 
striction as a reasonable protection of good- 
will were unsuccessful. Whether the paper 
towels supplied by ALSCO enjoy a good- 
will that can be preserved only if they are 
dispensed exclusively through ALSCO cabi- 
nets, or whether, as the government con- 
tends, paper towels are regarded by the consu- 
mer as fungible, are questions to be decided 
upon evidence and not upon pleadings. 


[Effect of Arrangements] 


The question remains whether the com- 
plaint sufficiently sets forth the requisite 
effect of these tying arrangements upon 
interstate commerce, that is, whether their 
effect ‘““may be to substantially lessen com- 
petition or tend to create a monopoly in 
any line of commerce” within the meaning 
of Section 3 of the Clayton Act. In its most 
recent pronouncement on the subject, the 
Supreme Court summarized the test in this 
way: 

“xk * * Erom the ‘tying’ cases a per- 
ceptible pattern of illegality emerges: 
When the seller enjoys a monopolistic 
position in the market for the ‘tying’ 
product, or if a substantial volume of 
commerce in the ‘tied’ product is re- 
strained, a tying arrangement violates the 
narrower standards expressed in §3 of 
the Clayton Act because from either factor 
the requisite potential lessening of com- 
petition is inferred.” Times-Picayune Pub- 
lishing Co. v. United States [1953 TRADE 
Cases § 67,494], 345 U. S. 594, at 608-09 
(1953). 
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Measured against this standard, the alle- 
gations of the complaint are sufficient to 
withstand the motion to dismiss. The ‘tying’ 
products, that is, the paper towel cabinets, 
are subject to patents covering their mech- 
anisms. In the Times-Picayune case, supra, 
the Court observed, regarding the Interna- 
tional Salt decision, that “The patents on 
their face conferred monopolistic, albeit law- 
ful, market control, ...” 345 U.S. at 608. 
And in Standard Oil of California v. United 
States [1948-1949 Trape Cases § 62,432], 337 
U. S. 293 (1949), the Court remarked, “A 
patent, moreover, although in fact there may 
be many competing substitutes for the 
patented article, is at least prima facie evi- 
dence of such [market] control.” 337 U. S., 
at 307. Prima facie or per se, a patent cover- 
ing the tying product supplies the monop- 
olistic position in the market which subjects 
the arrangement to the prohibitions of the 
Clayton Act. It is unnecessary to decide 
upon this motion whether the presumption 
of market control may be rebutted by a 
showing that in fact the patent is so narrow 
that it carries no substantial monopolistic 
power. It is enough to support the com- 
plaint that a patented tying product raises 
a presumption of dominance. 


[Sherman Act] 


Although the government relies princi- 
pally upon Section 3 of the Clayton Act 
to establish the illegality of the defendants’ 
tying arrangements, it may be added that 
the complaint also adequately states an 
offense under Section 1 of the Sherman Act. 
Because it is unreasonable to restrain trade 
by foreclosing competitors from any sub- 
stantial market, contracts tying the sales of 
a patented product to the sales of an un- 
patented product are condemned by the 
Sherman Act as wel] as by the Clayton 
Act. The difference in the elements neces- 
sary to establish an offense under the two 
provisions lies primarily in the effect upon 
commerce to be proved. In Times-Picayune 
Publishing Co. v. United States, [1953 TRADE 
Cases J 67,494], 345 U. S. 594 (1953), the 
Supreme Court stated that the Clayton Act 
is infringed whenever the supplier “enjoys 
a monopolistic position in the market for 
the ‘tying’ product, or if a substantial vol- 
ume of commerce in the ‘tied’ product is 
restrained ... [while] a tying arrangement 
is banned by §1 of the Sherman Act when- 
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at 608-09. As previously noted, ALSCO’s 
patents supply the requisite monopolistic 
position for the tying product, that is, the 
towel cabinets; the Sherman Act is violated 
if in addition a substantial volume of com- 
merce in the tied product, paper towels, is 
restrained. The complaint offers no figures 
showing the relative share of the paper 
towel market occupied by ALSCO. But it 
does state that at the time the complaint 
was filed the defendants had approximately 
275,000 of their paper towel cabinets in- 
stalled and in use, and were selling paper 
towels at the rate of approximately 340,000 
cases per year at a price of $7 per case. For 
purposes of a pleading motion, it cannot be 
said that sales in the amount of two million 
dollars per year could not constitute a ‘“‘sub- 


stantial volume of commerce” in paper 
towels. 
[Patent Monopoly] 
The Raiding Prohibitions. The govern- 


ment also objects to the provision of ALSCO’s 
agreements with its jobbers by which the 
jobbers handling either cloth or paper towel 
cabinets are allegedly required to agree: 
(1) not to solicit any customer being served 
by another jobber; and (2) not to replace 
cloth or paper towel cabinets which have 
been installed in any place of business by 
another jobber. The defendants support 
these provisions as a reasonable exercise of 
the patent rights. 


The grant of a patent confers a limited 
monopoly, and within those limits creates 
an exception to the antitrust laws. But the 
patentee can claim nothing beyond the 
rights granted; he must observe the boundaries 
of the monopoly awarded him. The patent 
confers no immunity when it is used as an 
instrument of monopoly power beyond its 
strict confines. Thus it is well settled “that 
where a patentee makes the patented article, 
and sells it, he can exercise no future control 
over what the purchaser may wish to do 
with the article after his purchase.” United 
States v. General Electric Co., 272 U. S. 476, 
at 489 (1926). After the patentee has re- 
linquished his interest in the patented article 
by selling it, the purchaser is free to resell 
it without regard to any restrictions on the 
resale price or on the territory of resale 
which the patentee has sought to impose. 
See Boston Store of Chicago v. American 
Graphophone Co., 246 U. S. 8 (1918); Keeler 
v. Standard Folding Bed Co., 157 U. S. 659 
(1895). Similarly, the monopoly must be 
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carefully limited to the subject of the patent. 
A combination of components may not be 
subjected to monopolistic restrictions be- 
cause some one of the components is 
patented if the remaining parts are not. 
United States v. United States Gypsum Co. 
[1948-1949 Trane Cases § 62,226], 333 U. S. 
364, 384-85 (1948). 


Upon these general principles the gov- 
ernment’s complaint is sufficient to justify 
a trial on the merits of the claim relating 
to the prohibition upon jobbers’ raiding 
each other for customers. Both types of 
towel cabinets are sold by ALSCO to the 
jobbers, with the patent mechanisms cov- 
ered by a user license for cloth towel cabi- 
nets and by a lease in the case of paper 
towel cabinets. Whether these transactions 
are so far equivalent to outright sale as to 
put the subsequent use of the cabinets be- 
yond ALSCO’s control is a question ap- 
propriate for decision after a full trial, and 
not for resolution upon the allegations of 
the complaint. In the same vein, it is al- 
leged that only certain mechanisms in 
ALSCO’s cabinets are patented, and it is 
impossible to say upon the pleading alone 
whether these mechanisms are so significant 
as to justify ALSCO’s restrictions upon 
the use of the cabinets as a whole, or 
whether any such restrictions must fall as 
an attempt to extend the monopoly beyond 
the scope of the patent. Either upon the 
ground that the cabinets have been sold so 
as to put them beyond ALSCO’s power, 
or upon the ground that the patent cover- 
ing mechanical parts cannot support re- 
strictions on the use of the whole cabinet, 
the government is entitled to go to trial 
on this branch of the case. 


[Competition Among Licensees] 


Apart from these grounds, and even if 
the transactions are regarded not as sales 
but as licenses under the patents, it appears 
that the complaint sufficiently states a claim 
under Section 1 of the Sherman Act. The 
defendants rely principally upon United States 
v. General Electric Co., 272 U. S. 476 (1926), 
as authority for the legality of the clauses 
preventing competition among the jobbers. 
There it was held that the patentee, to 
secure the reward granted to him, might 
properly fix the price at which a licensee 
should sell the patented articles manufac- 
tured under the license, in order to protect 
the patentee’s profits derived from his con- 
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tinued manufacture of the same articles. To 
the same effect is General Talking Pictures 
Corp. v. Western Electric Co., 305 U. S. 
124 (1938), where a provision of a license 
for manufacture of the patented article limi- 
ted the sales of the licensee to a specified 
field of use. The licensee’s sale in a pro- 
hibited field, and in competition in the 
area reserved by the patentee, was held to 
constitute an infringement of the patent. 
These cases go no further than to establish 
that in granting licenses, a patentee may 
impose reasonable restrictions to obtain the 
benefit of his patent. As stated in the 
General Electric case, supra, “the patentee may 
grant a license to make, use, and vend 
articles under the specifications of his pat- 
ent for any royalty, or upon any condition 
the performance of which is reasonably 
within the reward which the patentee by 
the grant of the patent is entitled to secure.” 
272 U.S., at 489. 


But the permissible scope of the restric- 
tions which may be imposed is co-extensive 
with the legitimate interest of the patentee. 
Restraints upon competition imposed for the 
benefit of the licensee, and not for the 
protection of the patentee, must be meas- 
ured by a different standard. If competition 
is foreclosed among licensees operating at 
a different market level from the patentee, it 
is not the patentee who is protected from 
competition, and the antitrust laws, not the 
patent laws, control. In Ethyl Gasoline Corp. 
v. United States [1940-1943 TRrapE CASES 
7 56,013], 309 U. S. 436 (1940), the defend- 
ant was the owner of a patent for ethyl 
fluid and of a separate patent covering the 
process of mixing the fluid with petroleum 
products to make motor fuel. Defendant 
sold its fluid to certain refiners and li- 
censed them under the process patent, with- 
out royalty, to produce the motor fuel 
mixture. As an incident of these licenses, 

-the defendant required the licensee-refiners 
to sell only to other licensed refiners and 
jobbers. The jobbers in turn were bound to 
re-sell only at fixed prices and were sub- 
jected to limitations upon their competition 
with each other. The Court held these 
arrangements unlawful under Section 1 of 
the Sherman Act. The patent covering the 
ethyl fluid, it was held, was exhausted when 
the fluid was sold to the refiners and could 
not thereafter justify any restraints upon 
commerce. The patent covering the mixing 
process did not support the restrictions upon 
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the jobbers because the restrictions bene- 
fited the licensees and not the patentee. 
On this point the Court remarked: 


“* * * Such benefits as result from 
control over the marketing of the treated 
fuel by the jobbers accrue primarily to 
the refiners and indirectly to appellant 
[defendant], only in the enjoyment of its 
monopoly of the fluid secured under an- 
other patent. The licensing conditions are 
thus not used as a means of stimulating 
the commercial development and financial 
returns of the patented invention which 
is licensed, but for the commercial devel- 
opment of the business of the refiners 
and the exploitation of a second patent 
monopoly not embraced in the first. * * *” 
309 U. S. 436, at 459. 


The principle that competition between 
licensees may not be limited except in the 
interests of the patentee also finds support 
in United States v. Besser Mfg. Co. [1950- 
1951 Trape Cases § 62,773], 96 F. Supp. 304 
(E. D. Mich. 1951), aff'd [1952 Trape Cases 
1 67,280], 343 U. S. 444 (1952), where the 
Court struck down an attempt to protect a 
licensee from competition with other li- 
censees by giving him a veto power in the 
selection of other licensees. The decisions 
invalidating attempts to fix the prices at 
which patented articles may be re-sold by 
the purchaser rest upon the same principle: 
that the patent monopoly does not authorize 
any restraint upon competition not calcu- 
lated to secure for the patentee the reward 
for his invention. See, for example, United 
States v. Univis Lens Co. [1940-1943 Trane 
Cases J 56,208], 316 U. S. 241 (1942) ; Boston 
Store of Chicago v. American Graphophone 
Co., 246 U.S. 8 (1918). 


Here the defendants, as an incident of 
the user licenses for patented parts of cloth 
towel cabinets and of the lease of patented 
parts of the paper towel cabinets, have 
prohibited their jobbers from competing 
with each other by seeking the custom of 
consumers being served by other jobbers. 
Under these arrangements, no jobber may 
replace a cabinet installed by another job- 
ber. The government argues that these limi- 
tations serve no legitimate interest of 
ALSCO and serve only to provide mutual 
protection from competition for the jobbers. 
Since ALSCO’s rents and royalties will 
continue to be paid whether the customer is 
served by one jobber or another, the goy- 
ernment submits that no justification from 
the patentee’s viewpoint can be offered. The 
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defendants, on the other hand, argue that 
what will serve ALSCO’s interests is a 
matter of business judgment, to be left to 
ALSCO’s decision. This controversy can 
be resolved only through a trial. 


[Single Trader] 


The defendants also argue in support of 
their motion to dismiss the complaint that 
the conduct charged by the government is 
the activity of a single trader, and that no 
conspiracy has been set forth to support 
the claim that the Sherman Act has been 
violated. In the defendants’ view, the re- 
strictions contained in ADLSCO’s agree- 
ments with its jobbers, forbidding raiding 
for customers between the jobbers, were 
imposed upon the jobbers as passive par- 
ties, without their concurrence or participa- 
tion. The argument lacks merit. In the first 
place, it should be noted that Section 1 of 
the Sherman Act condemns restraints of 
trade whether effected by means of contracts 
or by means of a conspiracy. The contrac- 
tual arrangements of a seller with his cus- 
tomers may constitute an offense under 
Section 1 without the element of conspir- 
acy. See, for example, International Salt 
Co. v. United States [1946-1947 Trapr CAsEs 
7 57,635], 332 U. S. 392 (1947). Moreover, 
the complaint clearly charges that ALSCO 
operates as a jobber in its operation of 
linen supply companies. To whatever ex- 
tent this may prove to be true, the agree- 
ments prohibiting one jobber from taking 
the customers of another are horizontal 
combinations in restraint of trade, made 
between units competing at the same market 
level. Finally, it is not essential to the 
existence of a conspiracy that there be 
actual agreement directly between the com- 
peting jobbers. The arrangement charged 
in the complaint, viewed as a whole, is the 
functional equivalent of a horizontal agree- 
ment to allocate customers, condemned as a 
violation, per se, of the Sherman Act in cases 
such as United States v. Addyston Pipe and 
Steel Co., 85 Fed. 271 (6 Cir. 1898), and 
Las Vegas Merchant Plumbers Association v. 
United States [1954 Trappe Cases { 67,673], 
240.6. 2d 732, (9) Cir, 1954). Phat the ar- 
rangement here involved has been effectu- 
ated through the instrumentality of ALSCO 
as the common seller and not by direct 
agreement is unimportant so long as the 
jobbers have acted in concert in pursuance 
of the same objective. If, as the government 
argues, the restrictions are unrelated to any 
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legitimate interest of ALSCO in the exer- 
cise of its patent rights, the total scheme 
could be found to constitute an over-all 
conspiracy under Section 1 of the Sherman 
Act. Ethyl Gasoline Corp. v. United States 
[1940-1943 Trape Cases § 56,013], 309 U. S. 
436 (1940); Dr. Miles Medical Co. v. John 
D. Park & Sons Co., 220 U. S. 373 (1911). 


[Complaint Sufficient] 


It follows from what has been said that 
the defendants’ motion to dismiss the com- 
plaint for failure to state a claim upon which 
relief can be granted must be denied. In 
the ordinary case such a ruling can ap- 
propriately be made by summary order, 
without a detailed discussion of reasons. 
A fuller consideration has seemed to the 
court to be warranted in this case, to assist 
in clarifying the points in controversy and 
to facilitate a speedier final disposition. 


2. Motion the Individual 
Defendants. 

Frank G. Steiner and Jonas H. Mayer, 
ALSCO’s president and vice-president re- 
spectively, have been joined as defendants 
in this action. The complaint charges gen- 
erally that the acts alleged to have been 
done by the corporate defendant ALSCO 
were authorized, ordered, or done by these 
defendants and other corporate officers and 
agents. The offenses charged are alleged 
to have been committed by the “defend- 
ants” without differentiation between the 
corporation and the individuals. But no 
acts are specifically charged to have been 
done by the individual defendants in their 
individual capacities. So far as appears 
from the complaint, their participation in the 
wrongs complained of was limited to ac- 
tivity in behalf of the corporation. 


Upon this basis, the defendants Steiner 
and Mayer have moved for the dismissal 
of the action as to them, upon the ground 
that no relief can be granted against them 
for their conduct in the capacity of ALSCO’s 
officers and agents. Assuming that nothing 
could be offered at a trial to show any mis- 
conduct on their part beyond the scope of 
their efforts in ALSCO’s behalf, it does not 
follow that they are not proper parties to 
the litigation. Under the provisions of Rule 
65(d), Fed. R. Civ. Pro., the individuals 
as corporate officers would properly be 
bound by any injunction that might be 
entered. In addition to an injunction, the 
complaint also requests declaratory relief, 
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establishing the illegality of the practices 
described. In either aspect, the complaint 
sets forth a claim upon which some form 
of relief could be granted against the indi- 
vidual defendants. 


The defendants rely upon Hartford-Em- 
pire Co, v. United States [1944-1945 Trape 
Cases 57,319], 323 U. S. 386 (1945), as 
supporting their motion. There the Supreme 
Court, in the exercise of its equity powers, 
deleted the names of the individual defend- 
ants from the terms of an antitrust decree. 
The Court observed that the individuals had 
participated in the violations only in their 
capacities as officers and agents of the cor- 
porate defendants. Noting that under the 
provisions of Rule 65, Fed. R. Civ. Pro., 
the individuals would be bound by an in- 
junction naming only the corporations in all 
their activities on behalf of these corpora- 
tions, the Court saw no reason to subject 
these individuals to the risks and harass- 
ment of an injunction if they should sub- 
sequently sever their relations with the 
corporate defendants and engage in a dif- 
ferent line of activity. The decision, and 
the lower court cases that have followed it, 
establish that relief against individual de- 
fendants who have committed violations 
only in their capacities as corporate agents 
or officers should be enjoined only in that 
capacity; there is no suggestion that no 
relief can be given against individuals so 
situated. 


As the government points out, in the 
Hartford-Empire case the Court held that the 
action should be dismissed only as against 
the individual defendants who had not par- 
ticipated in any capacity in the wrongdoing. 
Those defendants who had participated as 
corporate officers or agents in the violations 
were not held to be entitled to dismissal of 
the action against them. The holding is 
only that the relief to be granted against 
them must be limited. The fact that the 
scope of possible relief against ALSCO 
may be broader than the relief which could 
be granted against its officers does not avail 
the plaintiffs. Rule 20, Fed. R. Civ. Pro., 
provides in part, “A plaintiff or defendant 
need not be interested in obtaining or de- 
fending against all the relief demanded. 
Judgment may be given against one 
or more defendants according to their re- 
spective liabilities.” 


It does not appear that the individual 
defendant will be unduly prejudiced by 
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being retained as formal parties to the 
record. Whether joined or not, they will 
be subject to any decree which may be 
entered against ALSCO for so long as they 
maintain their connections with it. The 
deposition and discovery provisions of the 
Federal Rules apply equally to parties and 
to officers and agents of corporate parties. 
See, for example, Rules 33, 37(b), and 37 
(d), Fed. R. Civ. Pro. Similarly, the gov- 
ernment may call the officer or agent of a 
corporate defendant to the stand for ex- 
amination as an adverse witness, under 
Rule 43(b), whether or not the officer or 
agent is joined as a party to the action. 


The motion to dismiss the action as to 
the defendants Steiner and Mayer is accord- 
ingly denied. 

3. Motion to Require Separate Statement 
of Claims. 


The defendants have moved for an order 
requiring the plaintiff to state its claim 
made under Section 3 of the Clayton Act in 
a separate count from its claim under Sec- 
tion 1 of the Sherman Act. In so moving, 
they invoke the second sentence of Rule 
10(b), Fed. R. Civ. Pro., which reads: 


“x * * Each claim founded upon a 
separate transaction or occurrence and 
each defense other than denials shall be 
stated in a separate count or defense 
whenever a separation facilitates the clear 
presentation of the matters set forth.” 


No motion for the enforcement of this 
admonition is provided by the Federal Rules 
unless it is the motion for a more definite 
statement under Rule 12(e), which would 
serve in those cases where the failure to 
separate claims into separate counts renders 
the complaint so vague and ambiguous that 
the defendant cannot reasonably be com- 
pelled to frame an answer. Nevertheless, 
for purposes of disposing of the motion, it 
will be assumed that the motion is sanc- 
tioned by the implications of the quoted 
portions of Rule 10(b). 


Modern federal practice does not oblige 
a pleader to repeat a statement of a single 
factual transaction as many times as he has 
legal theories to support his claims. If a 
single transaction or occurrence gives rise 
to several claims, they may properly be 
pleaded in a single count. Here the alleged 
violations of the Clayton Act and the 
Sherman Act are based upon the same 
course of dealing. Indeed, the claims re- 
garding tying contracts are legally sufficient 
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under both the Sherman and Clayton Acts, 
upon precisely the same facts. It does not 
appear that separate statements in two 
sounts would promote clarity or “facilitate 
the clear presentation of the matters set 
forth” as required by Rule 10(b). The able 
brief submitted in support of the defendants’ 
motion to dismiss indicates that it is possible 
to divine the nature of the plaintiff's claims 
upon the complaint as it stands. To require 
the plaintiff to recast the allegations in 
another form would serve only to delay the 
final disposition of the dispute. 


The motion is denied. 
4. Motion for More Definite Statement. 


The defendants have moved under Rule 
12(e), Fed. R. Civ. Pro., for a more definite 
statement of certain of the allegations of 
the complaint. Under that Rule, the motion 
is to be granted only if the complaint is 
“so vague or ambiguous that a party cannot 
reasonably be required to frame a respon- 
sive pleading.” The Rule as originally pro- 
mulgated also countenanced a motion for a 
bill of particulars where necessary to the 
defendant’s preparation for trial. But the 
bill of particulars was abolished in the 1946 
revision of the Rules in the belief that its 
utility was outweighed by the delay and 
wasted effort that attended its use. Under 
the present practice, information necessary 
to preparation for trial is to be elicited 
through the use of the discovery techniques 
made available by the Rules. The motion 
for a more definite statement is confined to 
the limited function of making it possible 
for the defendant to plead. See Rudolph 
Wurlitzer Co, v. Atol, 12 F. R. D. 173 (D. 
Minn. 1952). 


The degree of particularity with which a 
pleader must state his claim varies, of 
course, with the nature of the cause of 
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action asserted and with the relevance 
of the allegations to the merits of the claim. 
Specificity in the degree required to the 
reception of testimony at the trial is neither 
desirable nor required at the pleading stage. 
So long as the defendant is reasonably in- 
formed of the plaintiff’s claim, so that he 
can frame an adequate answer, the com- 
plaint is sufficient against a motion for a 
more definite statement. 


The matters upon which the defendants 
seek more definite information by this 
motion all relate to questions of evidence 
which will be relevant at trial. But they 
do not rise to a level of significance at the 
pleading stage, nor do they affect the legal 
sufficiency of the complaint. It is of course 
no answer to the motion that the matters 
of fact to be disclosed are within the de- 
fendants’ knowledge, since the defendants 
are entitled to be informed about what 
the government contends the facts to be. 
But the appropriate means for learning these 
matters is the use of requests to admit under 
Rule 36 and of interrogatories under Rule 
33, and not the inclusion of detail in the 
complaint. The questions of the exact scope 
of participation of the individual defendants 
in the arrangements complained of, of the 
details of the unlawful agreements alleged, 
and of the precise nature of the conspiracy 
charged need not be answered by the com- 
plaint. to enable the defendants to prepare 
a responsive pleading. 

The motion for a more definite statement 
will be denied. 

Minute orders have been entered in con- 
formity with the views herein expressed 
and an order has also been entered directing 
the several defendants to file their respective 


answers to the complaint on or before May 
1, 1956. 


[f 68,338] Noerr Motor Freight, Inc., et al. v. Eastern Railroad Presidents Confer- 
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In the United States District Court for the Eastern District of Pennsylvania, Civil 
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court agreed with the truckers’ contentions that an allegation that they were engaged in an 
illegal conspiracy would not be a defense to an unlawful conspiracy by the railroads or 
immunize the railroads against liability to those injured by the conspiracy alleged by the 
trucking companies. The court was of the opinion that the interests of justice would be 
better served by allowing the motion to file the counterclaim and disposing of the matter 
in one proceeding, rather than by two separate, independent, and long-drawn-out pro- 
ceedings. The court ruled that the truckers’ valid objection to the apparent delay of the 
railroads in asserting the counterclaim was far outweighed by the practical consideration 
of effective disposition of the litigation. 


See Private Enforcement and Procedure, Vol. 2, § 9042.350, 9046.80. 


For the plaintiffs: Robert McCay Green, and Dilworth, Paxson, Kalish & Green, 


Philadelphia, Pa. 


For the defendants: Philip Price, and Barnes, Dechert, Price, Myers & Rhoads for 
Pennsylvania RR. Co. Charles J. Biddle, and Drinker, Biddle & Reath for The Central 
RR. Co. of N. J., The Central RR. Co. of Pa., Norfolk & Western Ry. Co., and Western 
Maryland Railway. Howard F. Burtt, and Guckes, Shrader & Burtt for The Baltimore & 
Ohio RR. Co. C. Brewster Rhoads, and Montgomery, McCracken, Walker & Rhoads for 
Eastern RR. Pres. Conference. Arthur Littleton, and Morgan, Lewis & Bockius for Erie 
RR. Co., and The Reading Co. Francis J. Myers, and Myers & O’Brien for The New York 
Central RR. Co. Saul, Ewing, Remick & Saul (Harry E. Sprogell) for Lehigh Valley RR. 
Co. Daniel Mungall, Jr., and Stradley, Ronon, Stevens & Young for Boston & Maine RR., 
Maine Central RR. Co., and N. Y., New Haven & Hartford RR. Co. John Lewis Evans, 
and White, Williams & Scott for N. Y., Ontario & Western Ry. Harold B. Bornemann for 


Lehigh & New England RR. Co. 


For prior opinions of the U. S. District Court, Eastern District of Pennsylvania, see 


1953 Trade Cases { 67,544, 67,538. 
[Motion to File Counterclaim] 


Tuomas J. Crary, District Judge [Jn full 
text]: There is presently before the Court 
for disposition the motion of certain defend- 
ants for leave to amend answers and to file 
counterclaim against all of the plaintiffs. 
This action, a proceeding under the Sher- 
man and Clayton Anti-Trust Acts, 15 U. S. C. 
§ 1, et seg., was filed January 17, 1953. Gen- 
erally, the complaint alleges a conspiracy 
on the part of the Eastern Railroad Presi- 
dents Conference, all of the railroads repre- 
sented in the Conference, several present 
and past presidents of the said railroads 
individually, and Carl Byoir & Associates, 
Inc., a publicity agent employed by the 
Conference, to monopolize the business of 
the long haul freight industry in the north- 
eastern part of the United States. After 
disposition of preliminary motions, the de- 
fendants answered but did not counterclaim. 
Extensive pre-trial discovery proceedings 
were had and many conferences in the na- 
ture of pre-trial proceedings were held. Dur- 
ing the year 1955 discovery proceedings 
were not pressed vigorously by either plain- 
tiffs’ or defendants’ counsel, undoubtedly, 
because of rumors and newspaper articles 
that the higher echelons of each industry 
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were engaged ina series of discussions look- 
ing toward an amicable adjustment of the 
matter. However, it is clear to the Court 
that no attorney of record in this Court had 
any personal knowledge of any such settle- 
ment discussions. Part of the discovery 
proceedings involved the examination of the 
files of the Pennsylvania Motor Truck As- 
sociation, inaugurated in the Summer of 
1955 and which had not yet been concluded 
by the end of 1955. At about the latter date 
the attorneys for plaintiffs notified the 
Court and opposing counsel (contrary to 
previous statements of the then trial counsel 
for plaintiffs that the case was not to be 
pressed) that the plaintiffs desired to pro- 
ceed to trial at the earliest possible date. 
During the course of pretrial proceedings 
held in December, 1955, and January, 1956, 
counsel for the defendants notified the 
Court and opposing counsel that because of 
the discovery of documents in the files of 
PMTA, which counsel alleges indicated the 
same sort of conspiracy against the rail- 
roads as that alleged by the truckers in 
their complaint on the part of the railroad, 
they desired to file a petition to amend the 
answers and to file a counterclaim against 
the truckers upon the charge of conspiracy 
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of an identical kind and character alleged 
by the truckers, to wit: an attempt to 
monopolize and unduly restrain the defend- 
ants in their efforts to secure long haul 
freight business. Plaintiffs filed an answer 
and the Court heard argument thereon, 


[Counterclaim as Defense] 


Without elaborating too greatly upon the 
reasons therefor, the Court will grant the mo- 
tion to amend the answers to include the 
counterclaim as prayed for in the petition 
filed by certain defendants, (Docket paper 
No. 435). I agree with the contention of 
the plaintiffs that under the decision of the 
Supreme Court of the United States in the 
case of Kiefer-Stewart v. Seagram [1950- 
1951 Trave Cases {§ 62,737], 340 U. S. 211 
(1951), an allegation that the plaintiffs 
themselves were engaged in an illegal con- 
spiracy would not be a defense to an un- 
lawful combination by defendants or immunize 
them against liability to those they injured 
in an illegal conspiracy. I likewise agree 
with the contention of plaintiffs that the 
allegation in the counterclaim that the suit 
was an abuse of judicial process which had 
been injustly and unfairly brought, not in 
good faith, should not be an impelling rea- 
son in granting defendants’ motion. 


[Equities] 


On the other hand, I do see many equities 
which run in favor of the defendants’ posi- 
tion. First, it was the acquisition by the 
plaintiffs of copies of certain documents 
taken from the Byoir files which sparked 
the instant suit on the part of plaintiffs. It 
has been stated scores of times in the course 
of these proceedings on behalf of the plain- 
tiffs that it was the discovery of these 
papers which afforded them the opportunity 
to prove what they had long suspected, that 
there was a conspiracy among the defend- 
ants to do the very things which they have 
alleged in their complaint. It should not, 
therefore, come as a surprise to anyone 
that if the plaintiffs themselves were en- 
gaged in a like conspiracy, the defendants 
would find the documentary proof necessary 
to establish it in the files of the PMTA and 
its publicity counsel. This documentary 
survey had not been completed at the time 
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the defendants asked the Court to set a 
date to argue this present motion and so far 
as the Court presently knows has not yet 
been completed. Secondly, the counterclaim 
is in many respects a reiteration of defenses 
raised in the several answers which attempt 
to justify the actions of the defendants in 
competition with the actions of the truckers 
and which has been throughout the course 
of this case commonly referred to as “cli- 
mate of competition in the long haul freight 
industry”. The ordinarily valid objection 
to the plaintiffs to the apparent delay of 
the defendants in asserting the counterclaim 
is, I believe, far outweighed by the practical 
consideration of effective disposition of 
litigation. 


[Motion Granted] 


We are faced in this suit with serious 
cross-claims between two giants of Ameri- 
can industry. The lowest estimate of trial 
time yet made is two calendar months, For 
the Trial Judge to hear both actions will, 
in the opinion of the Court, not unduly pro- 
long such a trial. It is the further opinion 
of the Court that the allowance of this 
motion will not necessitate any postpone- 
ment of the trial of this action beyond the 
date set, viz. October 1, 1956. The only 
aspect of the case which might possibly 
cause delay would be discovery proceedings 
relating to possible damages on the part of 
the railroads, should they prevail in their 
claim. That situation can be handled very 
practically. The plaintiffs themselves are to 
establish in their case in chief damages only 
to a selected few persons. As to the counter- 
claim proof of damages, that could be lim- 
ited to only one railroad. The Court sees 
no reason why in a period of five months 
discovery as to that particular feature could 
not be completed. The time of the Court, 
counsel and litigants can be more effectively 
conserved if the matter is disposed of in 
one proceeding. I have carefully read and 
analyzed all of the citations submitted by 
the plaintiffs and do not feel that they 
govern this particular situation. It is the 
view of the Court that the interests of jus- 
tice will be better served by allowing the 
motion and disposing of the matter in one 
proceeding, rather than by two separate, 
independent and long-drawn-out proceedings. 
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[68,339] In the Matter of Ruth Freilich Laufer, also known as Ruth F. Laufer 
and also known as Ruth Freilich, doing business under the trade name of Midtown 
Shopping Service, Debtor-Appellee. General Electric Company, Appellant. 


In the United States Court of Appeals for the Second Circuit. No. 256—October 
Term, 1955. Docket 23928. Argued February 7, 1956. Decided March 14, 1956. 


Appeal from an order of the United States District Court for the Southern District 
of New York. Witit1AM B. HeErvanps, Judge. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Stay of 
Proceeding by Referee in Bankruptcy.—An order denying an application by a fair trader 
to modify a stay which enjoined the prosecution of a fair trade enforcement action against 
a debtor in a bankruptcy proceeding was reversed on the ground that there was no 
showing that the fair trade enforcement action would embarrass or delay the adminis- 


tration of the estate of the debtor. 
See Fair Trade, Vol. 1, J 3350.34. 


For the appellant: White & Case (Robert F. Little, of counsel), New York, N. Y. 
For the debtor-appellee: David N. Goldman, New York, N. Y. 
Reversing a decision of the U. S. District Court, Southern District of New York, 


1955 Trade Cases {] 68,225. 


Before: Mrprna, LuMBARD and WATERMAN, Circuit Judges. 


Petitioner appeals from an order denying 
an application to modify a stay which en- 
joined the prosecution of an action for a 
fair trade injunction against the debtor in 
proceedings under Chapter XI of the Bank- 
ruptcy Act. Opinion below reported [1955 
TRADE CASES { 68,225], — Fed. Supp. —. 
Reversed. 


[Bankruptcy Restraining Order] 


Meprina, Circuit Judge [Jn full text]: In 
an arrangement proceeding under Chapter 
XI of the Bankruptcy Act an order was 
made on July 20, 1955, restraining all per- 
sons from commencing or continuing any 
actions, suits or proceedings against the 
debtor, Ruth Freilich Laufer, doing busi- 
ness under the trade name of Midtown 
Shopping Service. Shortly before the filing 
of the petition for arrangement, General 
Electric Company, petitioner herein, had in- 
stituted an action against Ruth Freilich 
Laufer in the Supreme Court of the State of 
New York for an injunction against price- 
cutting in violation of the fair trade provi- 
sions of New York General Business Law 
Sections 369-a ff. The Referee in Bank- 
ruptcy refused to modify the restraining 
order of July 20, 1955, holding that it was 
sufficient to permit the commencement of a 
new action by petitioner against “the debtor 
in possession.” This appeal by petitioner is 
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taken from the order of Judge Herlands 
affirming the order of the Referee. 


In the meantime, petitioner brought a 
new action against the “debtor in posses- 
sion” and an injunction issued on January 
26, 1956, restraining further price-cutting in 
violation of the statute. 


[Power to Issue Order] 


In limine the contention is advanced on 
behalf of petitioner that there was no power 
to stay the prosecution of the original in- 
junction proceeding under 11 U.S. C. § 714, 
because petitioner is not a creditor. But 
there is no merit in this point, as the word- 
ing of the general provision contained in 11 
U. S. C. § 29, applicable to ordinary bank- 
ruptcies, provides for a stay only when the 
suit sought to be stayed is founded upon a 
claim from which a discharge in bank- 
ruptcy would be a release, whereas § 714, 
applicable to Chapter XI proceedings, con- 
tains no such limitation. Accordingly, the 
District Court properly held that the Referee 
had power to issue the restraining order 
despite the fact that petitioner, whose suit 
was stayed, was not a creditor. 


[Right to Continue Fair Trade Suit] 


The exercise of this power is, as the 
District Court recognized, a matter of 
sound discretion and must be sustained by 
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this court unless the Referee abused his 
discretion in refusing to permit petitioner 
to continue its original injunction action 
against the debtor. Foust v. Munson S. S. 
Lines, 299 U. S. 77, 83. If, as seems to have 
been the case, the Referee’s decision was 
based upon a rule of thumb to the effect 
that in Chapter XI proceedings, a restrain- 
ing order will be continued as of course so 
long as proceedings against the “debtor in 
possession” are allowed, then he clearly 
erred. But in any event, the facts here 
would not support a finding that granting 
petitioner such permission would have im- 
posed any undue disadvantage on the debtor 
or have hindered, burdened or been other- 
wise inconsistent with the arrangement pro- 
ceeding. Foust v. Munson S. S. Lines, supra; 
In re Adolf Gobel, Inc., 89 F. 2d 171. 


The only disadvantage even suggested by 
the debtor is that the harassment, annoy- 
ance, and embarrassment of having to de- 
fend against the suit would interfere with 
her concentration on matters affecting the 
arrangement proceeding. This argument 
would, however, preclude all suits against 
the debtor during the pendency of the 
Chapter XI proceeding. Moreover, this very 
consideration was properly brushed aside 
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by the Referee when he permitted petitioner 
to proceed against the “debtor in possession.” 


The disadvantage to the petitioner is, 
however, obvious. Its present injunction 
against price-cutting is effective only so 
long as the respondent remains “debtor in 
possession,” i.e., as long as the Chapter XI 
proceedings are pending. Once those are 
terminated, the original action may be con- 
tinued. But during the time that must in- 
evitably elapse before it can secure another 
injunction, petitioner will be powerless to 
prevent the debtor from selling at less than 
fair trade prices. 


That this fear may prove unfounded or 
that the disadvantage to the petitioner may 
not be very great does not disentitle it to 
have the injunction modified. Nor does its 
right turn on whether or not its suit in 
the state court is likely to succeed. Rather the 
question below should have been whether 
the state court proceeding would embarrass 
or delay the administration of the estate 
of the debtor; and since there was no 
showing whatever of any likelihood of such 
embarrassment or delay, the petitioner’s mo- 
tion to modify should have been granted. 


Reversed. 


[] 68,340] United States v. Crown Zellerbach Corporation, American Linen Supply 
Company, Frank G. Steiner, Jonas H. Mayer, and Wayne Brown. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 55 C 1480. Dated April 11, 1956. 
Case No. 1237 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Conspiracy to Eliminate Competition Be- 
tween Companies—Legality—Sufficiency of Complaint—A Government complaint charg- 
ing that two companies engaged in the manufacture and distribution of linen and paper 
towels and towel dispensing cabinets, containing patented mechanisms, conspired to elimi- 
nate competition between themselves and between their customers by entering into restric- 
tive arrangements sufficiently stated an offense under Section 1 of the Sherman Act. The 
arrangements alleged in the complaint indicated an assignment to each of the companies 
of an unmolested share of the national market in paper towel cabinets and paper towels 
and a situation where patent licenses had been utilized to support a system of pervasive 
control in the industry. The fact that patents were used to cover the alleged restraint 
would not justify the arrangements. The court held that regardless of the possible legality 
of each of the arrangements standing alone, their total effect, qualified by an alleged 
unlawful purpose to restrain trade, sufficed to support the complaint against a motion 
to dismiss. The arrangements included a patent licensee’s agreement not to manufacture 
competing goods, a territorial restriction on licenses, an allocation of markets tying 
arrangements, and a restriction on competition between licensees. 


See Combinations and Conspiracies, Vol. 1, J 2005.468, 2013.100. 
1 68,340 
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Combinations and Conspiracies—Patents—Licensee’s Agreement Not to Manufacture 
Competing Goods—Legality.—In determining the legality of the elements of an alleged 
conspiracy by two companies engaged in the manufacture and distribution of linen and 
paper towels and towel dispensing cabinets, containing patented mechanisms, to eliminate 
competition between themselves and between their customers, the court, on a motion to 
dismiss, held that an alleged agreement whereby one of the companies agreed not to 
manufacture, purchase, or lease paper towel cabinets other than those containing the other 
company’s patented mechanisms is condemned by the Sherman Act. A patent confers the 
right to exclude others from the use of the patented invention. However, it does not 
legalize the exclusion of competition from unpatented products. Any attempt to prohibit 
competition from unpatented goods carries the patentee beyond the immunity of the 
patent laws. A patentee who exacts a promise from his licensee not to engage in the manu- 
facture or sale of competing goods not covered by the patent forfeits his patent protection. 


See Combinations and Conspiracies, Vol. 1, J 2013.420. 


Combinations and Conspiracies—Patents—Territorial Limitations in License—Legal- 
ity—In determining the legality of the elements of an alleged conspiracy by two com- 
panies engaged in the manufacture and distribution of linen and paper towels and towel 
dispensing cabinets, containing patented mechanisms, to eliminate competition between 
themselves and between their customers, the court, on a motion to dismiss, held that the 
grant of a patent license to one of the companies to manufacture, purchase, and lease 
cabinets containing patented parts in that portion of the United States lying east of the 
Mississippi River, while reserving the western territory to the patentee, constituted a 
valid exercise of the patentee’s rights. However, the court ruled that the legality of an 
alleged agreement by the patentee to confer with the licensee before appointing any paper 
jobber as a distributor in the territory east of the Mississippi River must await the trial 
of the action. While the patentee remains free to protect himself, within the scope of 
the patent, by restricting the licensee, restrictions imposed upon the patentee by the 
licensing agreement are viewed in a different light. Restraints upon competition for the 
benefit of the licensee are not measured by the standards of the patent laws. 


See Combinations and Conspiracies, Vol. 1, J 2013.490. 


Combinations and Conspiracies—Patents—Licensing Agreements—Allocation of Cus- 
tomers—Legality—In determining the legality of the elements of an alleged conspiracy 
by two companies engaged in the manufacture and distribution of linen and paper towels 
and towel dispensing cabinets, containing patented mechanisms, to eliminate competition 
between themselves and their customers, the court, on a motion to dismiss, held that a 
patent licensing agreement which limited the licensee in the eastern part of the United 
States to dealings with paper jobbers, reserving the customers of linen supply companies 
to the patentee, and which excluded the patentee from selling or leasing to paper jobbers 
would constitute a violation, per se, of the Sherman Act. Such an allocation of customers 
would not be immunized by the patent laws. The court noted that the licensing agreement 
involved restrictions imposed upon the patentee and not restrictions imposed to protect 
the patentee. Also, the court noted that the question whether the claims and specifications 
of the patents were broad enough to support the restriction on the use of the entire cabinet, 
and the question whether the patented component of the unpatented combination was 
insufficient to justify the restraint, were not appropriate for decision upon an unanswered 
complaint. 


See Combinations and Conspiracies, Vol. 1, J 2013.330. 


Combinations and Conspiracies—Patents—Tying Arrangements—Legality.—In deter- 
mining the legality of the elements of an alleged conspiracy by two companies engaged 
in the manufacture and distribution of linen and paper towels and towel dispensing 
cabinets, containing patented mechanisms, to eliminate competition between themselves 
and between their customers, the court, on a motion to dismiss, held that charges that the 
companies compelled the use of their towels in their respective cabinets through the use 
of special attachments in their cabinets, viewed in conjunction with the charge that the 
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companies allocated customers, presented a triable claim of illegality under cases holding 
tying arrangements invalid under Section 1 of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, {| 2013.500. 


Combinations and Conspiracies—Patents—Restriction of Competition Between Licen- 
sees—Legality.—In determining the legality of the elements of an alleged conspiracy by 
two companies engaged in the manufacture and distribution of linen and paper towels and 
towel dispensing cabinets, containing patented mechanisms, to eliminate competition 
between themselves and between their customers, the court, on a motion to dismiss, held 
that allegations of a Government complaint that the companies entered into agreements 
preventing competition between their respective licensees were sufficient to withstand 
a motion to dismiss. Restrictions as between licensees, not involving the patentee, will 
seldom serve to protect the interests of the patentee within the limits of the patent. More 
usually, such restraints will benefit only the licensees and will, therefore, transcend the 
boundries of the patent monopoly. In such a case, the agreements must be judged as if 
no patented product were involved. On the basis of the complaint, it could not be said 
that the limitations were sufficiently related to protecting the rights of the patentee to 
justify their imposition and that they were not imposed in furtherance of an illegal plan 
to eliminate competition. 


See Combinations and Conspiracies, Vol. 1, { 2013.330. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Motion to Strike Allegations of Complaint—Defendants’ motions to strike certain allega- 
tions from a Government complaint upon the grounds of legal insufficiency, redundancy, 
immateriality, and impertinence were denied. The court noted that under the letter of 
the Federal Rules of Civil Procedure, a motion to strike is not properly used to test the 
legal sufficiency of the complaint and held that the legal sufficiency of the complaint had 
been determined on a motion to dismiss. The court refused to strike allegations contain- 
ing evidentiary matters which were relevant to the controversy and which provided a 
background for an understanding of the charges in the complaint. The defendants failed 
to show how they would be prejudiced by the presence of any irrelevant or immaterial 
allegation in the complaint in view of the fact that the case would be tried to the court 
without a jury. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8229.200. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Motion for More Definite Statement.—Defendants’ motions for an order requiring a more 
definite statement of the charges of a Government complaint were denied on the ground 
that the complaint was sufficiently clear to enable the defendants to plead. The motion 
is to be granted only if the complaint is so vague or ambiguous that a party cannot reason- 
ably be required to frame a responsive pleading. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8229.125. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defendants—Corporate Officers—Where certain officers of corporations were joined as 
defendants in a Government antitrust action and the complaint charged that the acts 
alleged to have been done by the corporate defendants were authorized or done by the 
officers, the officers’ motion for the dismissal of the action as to them on the ground that 
no relief could be granted against them for their conduct in the capacity as corporate 
officers was denied. Assuming that nothing could be offered at a trial to show any mis- 
conduct on their part beyond the scope of their efforts in behalf of their respective corpo- 
rations, it does not follow that they are not proper parties to the litigation. Under the 
provisions of Rule 65(d) of the Federal Rules of Civil Procedure, the individuals as cor- 
porate officers would properly be subject to any injunction that might be entered. The 
complaint set forth a claim upon which some form of relief could be granted against the 
officers. It did not appear that the officers would be prejudiced by being retained as 
formal parties to the litigation. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.625. 
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: For the plaintiff: Earl A. Jinkinson, Bertram M. Long, and Raymond C. Nordhaus, 
Chicago, IIl. 


_For the defendants: William J. Friedman, Joseph T. Zoline, Jack H. Oppenheim, 
Philip S. Ehrlich, and Philip S. Ehrlich, Jr., c/o Friedman, Zoline & Rosenfield, Chicago, 
Ill., for Crown Zellerbach Corporation and Wayne Brown. Leo F. Tierney, Roger W. 
Barrett, and Charles L. Stewart, Jr., c/o Mayer, Friedlich, Spiess, Tierney, Brown & Platt, 
Chicago, Ill, for American Linen Supply Company, Frank G. Steiner, and Jonas H. Mayer. 


For a prior opinion of the U. S. District Court, Eastern District of Wisconsin, see 


1955 Trade Cases { 68,149. 


Memorandum 
[Motions] 


Juttus J. HorrmMan, District Judge [In 
full text]: This proceeding in equity was 
brought by the United States under the 
provisions of Section 4 of the Sherman 
PaatttiisteAct, 15 Ui, SiG. $426 Stat6209 
as amended, to enjoin alleged offenses 
under Section 1 of the Sherman Act, 15 
U. S. C. §1, 26 Stat. 209 as amended. The 
suit was originally commenced in the Dis- 
trict Court for the Eastern District of Wis- 
consin, and was transferred to this court 
upon the defendants’ motion under the 
provisions of § 1404 of the Judicial Code. 


Named as defendants are two corpora- 
tions and three individuals. The defendant 
American Linen Supply»Company (here- 
after referred to as ALSCO) is a Nevada 
corporation with principal offices in Chicago. 
ALSCO’s president, Frank G. Steiner, and 
its vice-president, Jonas H. Mayer, are also 
joined. The other corporate defendant is 
Crown Zellerbach Corporation (hereafter 
referred to as Crown), also incorporated 
under the laws of Nevada, and maintaining 
its principal offices in San Francisco. The 
defendant Wayne Brown is presently assist- 
ant vice-president of Crown and was for- 
merly sales manager for Crown’s Eastern 
Division. All are charged in the complaint 
with a conspiracy to restrain trade and 
commerce in the sale of paper towel cabi- 
nets and paper towels in violation of Sec- 
tion 1 of the Sherman Act. 


The matter is now before the court upon 
a group of motions by the defendants di- 
rected against the complaint. ALSCO and 
Crown have moved for dismissal upon the 
ground that the complaint is legally insuff- 
cient. The three individual defendants seek 
dismissal of the action as to them upon the 
ground that the complaint fails to state a 
claim upon which relief can be granted 
against them. And all of the defendants 
have presented combined motions for an 
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order striking certain allegations of the 
complaint or, in the alternative, for an order 
directing the plaintiff to provide a more 
definite statement of these allegations. 


ALLEGATIONS OF THE COMPLAINT 
[Business Activity] 


The controversy arises, according to the 
plaintiff's complaint, out of an arrangement 
between ALSCO and Crown which had 
its beginnings in 1938. ALSCO was then 
engaged in the business of manufacturing 
and distributing cabinets for dispensing linen 
and paper towels, and of selling paper 
towels. It was the owner of certain patents 
covering the mechanisms of paper towel 
cabinets which control the rate of dispens- 
ing rolled towels. These cabinets, and the 
towels dispensed by them, were distributed 
to various industrial concerns, stores, restau- 
rants, Government agencies, and institutions, 
through independent distributors  classi- 
fied either as linen supply companies or as 
paper jobbers. Broadly speaking, the com- 
plaint defines linen supply companies as dis- 
tributors of paper towel cabinets and paper 
toweling who also supply cloth towels, 
tablecloths, napkins, uniforms, and other 
cloth products to their customers. Paper 
jobbers, on the other hand, supply only 
paper goods and cabinets for dispensing 
them. 


The method of distribution employed by 
ALSCO involved a sale of the paper towel 
cabinet, with an accompanying lease of the 
patented mechanism, to the distributing 
linen supply company or paper jobber. 
These distributors, in turn, installed the 
paper towel cabinets in the places of busi- 
ness of their customers without charge upon 
the condition that the customers would 
purchase their total requirements of paper 
towels from the distributor making the 
installation. ADLSCO also operates its own 
linen supply companies, dealing directly 
with the customers. 
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[Agreement] 


In 1938, ALSCO entered into a written 
agreement with Crown, a corporation simi- 
larly engaged in distributing paper towel 
cabinets and of producing and selling paper 
towels. Under the terms of this agreement, 
it is alleged, ALSCO licensed Crown to 
use and to distribute ALSCO’s patented 
paper towel cabinets in the continental 
limits of the United States east of the 
Mississippi River. ALSCO reserved to it- 
self the territory west of the Mississippi, 
and, in addition, agreed that Crown’s license 
to distribute the patented cabinets in the 
eastern territory should be exclusive except 
for the right to distribute to customers in 
the linen or cloth towel supply business, 
which ALSCO reserved exclusively to it- 
self. The effect of this alleged agreement 
was to give Crown the sole right to sell the 
cabinets to paper jobbers in the eastern 
United States, and to reserve to ALSCO 
the linen supply company customers in that 
area. All customers west of the Mississippi 
were reserved to ALSCO. 


Crown also agreed, the complaint con- 
tinues, that it would not sell but would 
only lease the patented cabinets to the dis- 
tributors, and that each such lease would 
require the cabinet to be used only to dis- 
pense paper towels purchased from Crown. 
Crown agreed in addition not to manu- 
facture, purchase, or lease any other paper 
towel cabinet in its territory, and not to 
contest ALSCO’s present or future patents 
on paper towel dispensing appliances. Com- 
petition between the respective distributors 
of Crown and ALSCO was foreclosed by 
Crown’s agreement that it would not sell 
or lease any cabinets to replace cloth or 
paper towel cabinets installed by any of 
ALSCO’s distributors, and by ALSCO’s 
agreement that any of its linen supply com- 
pany distributors who replaced cabinets in- 
stalled by one of Crown’s jobbers would 
lose the right to be protected from competi- 
tion from Crown’s paper jobbers. 


[Modifications of Agreement] 


This agreement was modified, according 
to the complaint, on May 29, 1942 and 
again on January 1, 1949. These modifica- 
tions consisted in the deletion of (1) any 
reference to the restriction on Crown’s 
manufacturing, purchasing, or leasing any 
other paper towel cabinets in its territory, 
(2) any reference to the agreement that 
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leases made by Crown should require the 
cabinet to be used to dispense towels pur- 
chased from Crown only, and (3) any refer- 
ence to the restriction upon the jobbers of 
ALSCO and Crown from competing with 
each other by raiding each other’s cus- 
tomers and replacing cabinets installed by 
the other. 


Subsequently, on February 1, 1952, 
ALSCO’s president, the defendant Frank G. 
Steiner, terminated the exclusive territorial 
rights of Crown in the territory east of 
the Mississippi, leaving ALSCO or some 
other licensee it might designate free, on 
the face of the written agreement, to sell 
and lease paper towel cabinets containing 
ALSCO’s patented parts in that area. 


[Activity After Modifications] 


Notwithstanding these modifications of 
the 1938 agreement, the government charges, 
the defendants have continued to carry out 
and to effectuate many of the terms of the 
original 1938 contract and the practices it 
provided. Thus although the exclusive 
nature of Crown’s license was withdrawn, 
ALSCO agreed to confer with Crown be- 
fore appointing as its distributor any paper 
jobber in the territory east of the Mississippi. 
ALSCO continues to prevent Crown from 
selling or leasing the paper towel cabinets 
covered by the license in the territory, re- 
served to ALSCO, west of the Mississippi. 
Crown is still prohibited from dealing with 
linen supply companies, in any part of the 
United States. And the defendants have 
agreed to prevent their jobbers and dis- 
tributors from competing for each other’s 
customers. 


Under the defendants’ arrangements, 
ALSCO has marketed the paper towel 
cabinets containing the patented mechanism 
under the trade name “American Automatic,” 
while Crown has distributed the same cabi- 
nets under its license as “Tymatic” towel 
dispensers. The government claims in its 
complaint that in order to prevent their 
respective distributors from competing for 
each other’s customers and to prevent other 
manufacturers of paper toweling from com- 
peting with the defendants, Crown and 
ALSCO have devised a scheme known as 
“bootleg control.” This consists of fitting 
each cabinet with attachments and special 
groovings so that only specially designed 
rolls of paper towels can be used, At the 
time of filing the complaint, it is said, 
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ALSCO’s “American Automatic” cabinets 
can thus accommodate only paper towels 
sold by ALSCO, and Crown’s ‘“Tymatic” 
cabinets require Crown’s paper towel rolls. 


Until sometime in 1952, the complaint 
continues, ALSCO purchased its total re- 
quirements of paper towels from Crown. 
Since that time it has produced and manu- 
factured a part of its needs, has purchased 
part from Crown, and has obtained the 
remainder of its needs from other paper 
producers. 


In enforcing the agreements and under- 
standings between them, the defendants, 
according to the government’s claim, have 
investigated compliance with their terms 
and have compelled observance, have re- 
quired their jobbers who have violated the 
agreements to make restitution for cus- 
tomers they have taken, and have threat- 
ened to cancel and have cancelled their 
jobber’s agreements with jobbers who fail 
to conform. 


[Commerce] 


On the question of the quantitative sub- 
stantiality of the commerce affected, the 
complaint sets forth that in 1949 ALSCO 
had approximately 125,000 of its paper towel 
cabinets installed and in use, and in that 
year sold an estimated 140,000 cases of 
paper towels. At the time of the filing of 
the complaint, ALSCO had roughly 275,000 
of its cabinets in use, and was selling paper 
towels at an annual rate of 340,000 cases at 
a price of approximately $7.00 per case. 
Crown, it is averred, had 57,519 of its 
cabinets containing the ALSCO mechanism 
installed and in use in 1949, and sold about 
97,782 cases of paper towels during that 
year. When the complaint was filed, Crown 
had installed and [put] in use an estimated 
184,821 paper towel cabinets, and sold paper 
towels in the amount of 314,196 cases per year 
at the approximate price of $8.00 per case. 
Crown allegedly buys its towel cabinets at 
cost from ALSCO for approximately $8.00 
per cabinet, including royalty. 


[Purpose of Arrangement] 


The government charges that this con- 
tinuing arrangement between the defendants 
was entered into “in order to eliminate 
competition between the defendants and 
protect linen supply companies from the 
competition of defendant Crown’s paper 
jobbers .”” It constitutes, it is claimed, 
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a combination and conspiracy to restrain 
trade and commerce in paper towel cabinets 
and paper towels outlawed by Section 1 
of the Sherman Act, and its effect has been 
to restrain the distribution of paper towel 
cabinets and paper towels, to eliminate 
competition among the defendants, to pre- 
vent linen supply companies and paper 
jobbers from selecting their own customers, 
and to prevent other manufacturers of paper 
towels from selling to the defendants’ dis- 
tributors. The complaint concludes with 
appropriate prayers for relief, requesting 
declarations and adjudications of a con- 
spiracy and combination in restraint of 
trade, of the invalidity of the various agree- 
ments and understandings alleged, and of 
ALSCO’s unlawful use of its patents, and 
seeking injunctive relief against continued 
violation. 


Motion To Dismiss THE COMPLAINT 


The defendants Crown and ALSCO have 
moved for an order dismissing the com- 
plaint upon the ground that it fails to state 
an offense under the antitrust laws, and is 
legally insufficient in that it does not state 
a claim upon which relief can be granted. 
The office of this motion, under the pro- 
visions of Rule 12(b)(6), Federal Rules of 
Civil Procedure, is limited. Pleadings are 
not held to the rigid standards of the 
common law, and neither absolute clarity 
nor absolute precision is required. It is 
enough to sustain a pleading against a 
motion to dismiss that the defendant is 
informed with reasonable particularity of a 
legally cognizable claim against him. No 
special form of allegation need be respected 
so long as the claim is stated briefly and 
plainly. If the plaintiff could recover on 
any state of facts which it might prove 
under the allegations as laid, the motion 
must be denied. See Mullen v. Fitz Simons 
& Connell Dredge & Dock Co., 172 F. 2d 
601 (7 Cir. 1949), cert. denied, 337 U. S. 959 
(1949). It is now regarded as more impor- 
tant to reach the merits of the claim upon 
the trial with reasonable dispatch than to 
delay disposition in an attempt to shape the 
pleadings to present fully crystallized and 
refined issues. In an antitrust case, a 
complaint that discloses, in one form of 
allegation or another, every element es- 
sential to recovery is not to be summarily 
dismissed. United States v. Employing Plas- 
terers Association of Chicago [1954 TRADE 
CASES { 67,692], 347 U. S. 186 (1954). 
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[Antitrust and Patent Laws] 


With these postulates in mind, we turn 
to a consideration of the matters alleged 
in the complaint. The case arises in that 
shadowy area where the complementary 
policies of the patent and antitrust laws 
meet, and where choice between the routes 
offered by the two laws is often difficult. 
See Oppenheim, Patents and Antitrust: 
Peaceful Coexistence?, 54 Mich. L. Rev. 199 
(1955). The patent serves the public inter- 
est by stimulating invention and, in the 
longer run, by enhancing competition; the 
antitrust laws, at the same time, seek to 
keep open the avenues of invention as well 
as of trade. Antitrust considerations are 
not to override the limited monopoly con- 
ferred by a patent, nor may a patent be 
employed beyond its scope for purposes 
condemned by the Sherman Act. 


Broadly restated, the complaint charges 
the defendants with having conspired and 
combined for the purpose of eliminating 
competition between themselves and be- 
tween their customers. The arrangements 
described in the complaint go far toward 
assigning to Crown and to ALSCO each 
an unmolested share of the national market 
in paper towel cabinets and paper towels. 
If this purpose is established, the fact that 
a patent is used to cover the restraint will 
not justify the arrangements. The limited 
monopoly granted to an inventor cannot be 
made to serve as the instrumentality of 
unlawful combination, or “as a peg upon 
which to attach contracts with former or 
prospective competitors, touching business 
relations other than the making and vend- 
ing of patented devices.” United States v. 
Line Material Co. [1948-1949 TrapeE CasEs 
J 62,225], 333 U. S. 287, 304 (1948). The 
value of the patent monopoly lies largely 
in its transferability, through licensing ar- 
rangements. But patent licenses cannot be 
used simply as a means for dividing a mar- 
ket among competitors, and of eliminating 
competition beyond the scope of the patent 
claims. United States v. United States Gyp- 
sum Co. [1948-1949 TrapE Cases J 62,226], 
333 U. S. 364 (1948); Hartford-Empire Co. 
v. United States [1944-1945 TrapE CASES 
7 57,319], 323 U. S. 386 (1945). The com- 
plaint sets up a situation where patent 
licenses have been utilized to support a 
system of pervasive control in the paper 
towel cabinet and paper towel industry. 
Regardless of the possible legality of each 
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of the agreements and practices standing 
alone, their total effect, qualified by the 
alleged unlawful purpose to restrain trade, 
will suffice to support the complaint against 
a motion to dismiss. 


[Elements of Conspiracy] 


Ordinarily it is enough to the denial of 
a motion to dismiss that there is some 
legally sufficient claim for relief, and other 
claims need not be considered. In the 
interests of clarifying the issues of this liti- 
gation and of facilitating its disposition on 
the merits, however, the legality of the 
particular elements of alleged conspiracy 
will be briefly surveyed. 


[Agreement Not To Manufacture 
Competing Goods] 


According to the complaint, Crown agreed 
with ALSCO in the original contract of 
1938 not to manufacture, purchase, or lease 
any paper towel cabinets other than those 
containing ALSCO’s patented mechanisms. 
The patent confers the right to exclude 
others from use of the patented invention. 
But it does not legalize the exclusion of 
competition from unpatented products, and 
any attempt to prohibit competition from 
unpatented goods carries the patentee be- 
yond the immunity of the patent law and 
into the area where general law, and more 
particularly the antitrust law, controls. Thus 
it is held that a patentee who exacts a 
promise from his licensee not to engage in 
the manufacture or sale of competing goods 
not covered by the patent forfeits his patent 
protections. McCullough v. Kammerer Corp. 
[1948-1949 TrapvE Cases § 62,231], 166 F. 
2d 759 (9 Cir. 1948); National Lockwasher 
Co. v. George K. Garrett Co., 137 F. 2d 255 
(3 Cir. 1943). As an attempt to restrain 
trade, therefore, this provision of the de- 
fendants’ agreement must fall under the 
condemnation of the Sherman Act. The 
fact that this agreement was deleted in 
the course of the modifications in 1942 and 
1949 does not deprive it of all significance. 
The combinations which the Sherman Act 
prohibits are not limited to enforcible con- 
tracts in writing. If the limitation has been 
wholly abandoned as an agreement or as 
an understanding, it still may serve to give 
color to the underlying general intention of 
the defendants in undertaking their mutual 
arrangement. 
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[Territorial License] 


The complaint also alleges that Crown 
received a license, exclusive for a desig- 
nated class of customers, to manufacture, 
purchase, and lease cabinets containing 
ALSCO’s patented parts in that portion 
of the United States lying east of the 
Mississippi River. The western territory 
was reserved by ALSCO. Viewed simply 
as a territorial limitation upon Crown’s 
license, this agreement is a valid exercise 
of ALSCO’s patent rights. The assignment 
statute, as carried over into the new Patent 
Code, 35 U. S. C. § 261, provides that: 

“|, . The applicant, patentee, or his 
assigns or legal representatives may... 
grant and convey an exclusive right... 
to the whole or any specified part of the 
United States.” 


Thus a license covering the exercise of 
rights under a patent limited to the United 
States and its territories and possessions 
does not offend the antitrust laws without 
a showing of additional facts and reasons. 
Brownell v. Ketcham Wire & Mfg. Co. [1954 
TRADE CASES { 67,686] 211 F. 2d 121 (9 Cir. 
1954). Territorial licenses, without more, 
are a reasonable means for the patentee to 
secure the reward granted to him. Like 
other restrictions upon the patentee, geo- 
graphical limits may be imposed to protect 
the patentee’s profits derived from his own 
exercise of the patent rights. See United 
States v. General Electric Co., 272 U. S. 476 
(1926); General Talking Pictures Corp. v. 
Western Electric Co., 305 U. S. 124 (1938). 
While the patentee remains free to protect 
himself, within the scope of the patent, by 
restricting the licensee, restrictions imposed 
upon the patentee by the licensing agree- 
ment must be viewed in a different light. 
Restraints upon competition for the benefit 
of the licensee are to be measured not by 
the standards of the patent laws, but by 
the general rules governing the validity of 
competitive restrictions attached to the 
conveyance of personal property. Here, 
although the patentee’s agreement not to 
compete with the licensee was ostensibly 
vitiated when the defendant Steiner termi- 
nated Crown’s exclusive rights in the east- 
ern United States, it is alleged that the 
patentee ALSCO had agreed to confer with 
Crown before appointing as a distributor 
any paper jobber in the territory east of 
the Mississippi. The understanding fairly 
implied is that Crown’s wishes will be given 
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consideration. By serving the interest of 
Crown and not of ALSCO, the agreement 
presents a genuine and triable issued under 
the Sherman Act. In analogous circum- 
stances, it has been held that an agreement 
by the patentee giving the licensee a veto 
power in the selection of additional licensees 
is invalid. United States v. Besser Mfg. Co. 
[1950-1951 TrapE Cases { 62,773], 96 F. 
Supp. 304 (E. D. Mich. 1951), affirmed 
[1952 TrapE CAsEs { 67,280], 343 U. S. 444 
(1952). To the same effect is McCullough 
v. Kammerer Corp. [1948-1949 TrapE CASES 
{ 62,231], 166 F. 2d 759 (9 Cir. 1948), where 
the patentee had agreed, for the benefit of 
his licensee, not to engage in the manu- 
facture or sale of unpatented products in 
competition with the licensed article. Whether 
upon the facts of this litigation these de- 
cisions will control, or whether other con- 
siderations may justify ALSCO’s agreement 
to confer before appointing a paper jobber 
as its distributor in the eastern territory, 
can be determined only after answer and 
trial. 
[Market Division] 


Similar considerations will determine the 
legality of the market division accomplished 
by limiting Crown’s license in the eastern 
United States to dealings with paper job- 
bers and reserving the custom [customers] 
of linen supply companies to ALSCO, and 
by excluding ALSCO from selling or leas- 
ing to paper jobbers under the original 
agreement, or, as modified, subjecting such 
dealings to a duty to confer with Crown. 
Such an allocation of customers, not im- 
munized by the patent laws, would consti- 
tute a violation, per se, of the Sherman Act. 
Addyston Pipe & Steel Co. v. Umted States, 
175 U. S. 211 (1899); Las Vegas Merchant 
Plumbers Associatton v. United States [1954 
TRADE CASES § 67,673], 210 F. 2d 732 (9 Cir. 
1954). In support of their argument that 
the patent justifies this allocation, the de- 
fendants rely primarily upon General Talk- 
ing Pictures Corp. v. Western Electric Co., 
305 U. S. 124 (1938), and its progeny in 
the lower courts. But the decision is not 
necessarily controlling. In General Talking 
Pictures, the licensee was restricted to manu- 
facturing products embodying the patent 
only for a specified field of use, and he 
was, correspondingly, excluded from manu- 
facturing patented products for use in other 
fields. The licensee’s sale in a prohibited 
field, and in competition in an area reserved 
by the patentee, was held to infringe the 
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patent, since in exceeding the bounds ot 
his license, the defendant put himself in 
the position of a stranger to the patent. 
The cases go no further than to establish 
that in granting a license, the patentee may 
impose restrictions reasonably calculated to 
preserve to him the benefits of the patent. 
The Court neither discussed nor decided 
the effect of restrictions imposed not to 
protect the patentee but for the benefit of 
the licensee. Moreover, the General Talking 
Pictures case involved separate identifiable 
fields of use of the patented device: the 
home radio market on the one hand, and 
the commercial sound recording and repro- 
ducing market on the other. From the 
complaint it appears that the paper towel 
cabinets containing ALSCO’s patented parts 
are used in precisely the same way by the 
paper jobbers allocated to Crown and by 
the linen supply companies reserved to 
ALSCO. Simple division of a list of po- 
tential customers in a single market pre- 
sents considerations not dealt with in the 
cited cases, considerations that can be 
weighed only upon a full record disclosing 
the extent of competition between paper 
jobbers and linen supply companies and 
the intention behind the allocation. 

The validity of the allocation is also 
affected by the allegations tending to show 
that the arrangement extends beyond the 
limited scope of the patent awarded to 
ALSCO. The patent creates a limited 
monopoly, and within its scope constitutes 
an exception to the antitrust laws. But 
the patentee can claim nothing beyond the 
rights granted, and he may not use the 
grant as an instrument to extend monopo- 
listic power to other products or devices. 
Here it appears that the patented invention 
relates only to certain mechanisms designed 
to control the rate of dispensing paper 
towels. Whether the claims and specifi- 
cations of the patent are broad enough to 
support the restriction on the use of the 
whole cabinet, or whether the patented 
component of the unpatented combination 
is insufficient to justify the restraint, are 
questions not appropriate for decision upon 
an unanswered complaint. See, for example, 
United States v. United States Gypsum Co. 
[1948-1949 TravE CASES { 62,226], 333 U. S. 
364, 384-85 (1948). 


[Tying Arrangement] 
It is also alleged that through the use of 
the attachments and groovings known as 
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bootleg control, the defendants have com- 
pelled the use of ALSCO towels in ALSCO 
cabinets and of Crown towels in Crown 
cabinets, and that, until the modifications 
of 1942 and 1949, Crown was obliged by its 
agreement with ALSCO to lease its cabi- 
nets only upon the condition that Crown 
towels would be used in them. In con- 
junction with the allocation of customers 
between ALSCO and Crown, this tying 
arrangement amounts to an allocation of 
the paper towel market in the territory 
east of the Mississippi. Since paper towels 
appear to be beyond the scope of ALSCO’s 
patent, this division of the trade must be 
governed by the general law. It was ob- 
served in Mercoid Corp. v. Mid-Continent Co. 
[1944-1945 TrapE Cases { 57,201], 320 U. S. 
661 (1944), that: 


“cr 


. . . When the patentee ties something 
else to his invention, he acts only by 
virtue of his right as the owner of prop- 
erty to make contracts concerning it and 
not otherwise. He then is subject to all 
the limitations upon that right which the 
general law imposes upon such contracts. 
The contract is not saved by anything in 
the patent laws because it relates to the 
invention. If it were, the mere act of the 
patentee could make the distinctive claim 
of the patent attach to something which 
does not possess the quality of invention. 
Then the patent would be diverted from 
its statutory purpose and become a ready 
instrument for economic control in do- 
mains where the anti-trust acts or other 
laws not the patent statutes define the 
public policy.” (320 U. S., at 666.) 


Apart from the effect of these arrange- 
ments in eliminating competition between 
Crown and ALSCO, the tying agreements 
devices also tend to exclude competition 
from other manufacturers of paper towels 
for the distributors’ business, and, because 
the towel cabinets are installed without 
charge by the distributors upon the con- 
dition that the customer will buy his total 
toweling requirements from the distributor 
making the installation, for the business of 
the ultimate customers as well. These alle- 
gations suffice to raise a triable claim of 
illegality under the cases holding tying ar- 
rangements invalid under Section 1 of the 
Sherman Act. International Salt Co. v. United 
States [1946-1947 Trapr Cases { 57,635]; 
332 U. S. 392 (1947); International Business 
Machines Corp: v. United States, 298 U. S. 
131 (1936). 
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[Competition Between Licensees] 


If the agreements eliminating competition 
between ALSCO and Crown, by assigning 
linen supply company customers to ALSCO 
and paper jobbers to Crown, should prove 
to be a violation of the Sherman Act, it 
would seem to follow that the provisions 
of the agreements preventing competition 
between their respective licensees must also 
fall within the ban. To prohibit paper job- 
bers served by Crown from replacing towel 
cabinets installed by ALSCO’s linen supply 
company distributors, and to deny the 
protection of this restriction to any linen 
supply company that replaces a cabinet in- 
stalled by a Crown paper jobber, can be 
supported only if ALSCO and Crown them- 
selves can legally agree not to compete. 
From what has been said regarding the de- 
fendants’ allocation of customers, it follows 
that the allegations regarding the distribu- 
tors’ restrictions can withstand a motion to 
dismiss. 


Furthermore, the restrictions upon compe- 
tition between linen supply companies and 
paper jobbers may run afoul of the anti- 
trust laws for additional reasons not in- 
volved in the restraints between ALSCO 
and Crown. Restrictions as between li- 
censees, not involving the patentee, will 
seldom serve to protect the interests of the 
patentee within the limits of the patent. 
More usually, such restraints will benefit 
only the licensees, and will therefore tran- 
scend the boundaries of the patent mo- 
nopoly. In such a case, the agreements 
must be judged as if no patented product 
were involved. Thus in Ethyl Gasoline Corp. 
v. United States [1940-1943 TrapE CASES 
7 56,013], 309 U. S. 436 (1940), the owner 
of a patented fluid and of a patent covering 
the process of making motor fuel with the 
fluid licensed refiners under the process 
patent to make the motor fuel. Under the 
license, the refiners were required to sell 
only to licensed jobbers, and the jobbers in 
turn were prevented in specified ways from 
competing with each other. The Court held 
the elimination of jobber competition to be 
in violation of the Sherman Act. The re- 
strictions upon the jobbers, it was said, 
were invalid because they benefited only 
other licensees, and had no relation to the 
protection of the patent rights of the owner. 
The only aspect in which the patentee’s 
interests were served was the increased sale 
of the patented fluid, but since that patent 
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was separate and distinct from the process 
patent under which the licenses were made, 
this benefit was beyond the scope of the 
process patent involved. The restrictions 
therefore constituted an attempt to extend 
the monopoly of the patent beyond the 
grant. Here the licensee’s jobbers are simi- 
larly limited in their competition. It may 
appear at trial that these limitations are 
sufficiently related to protecting the rights 
of ALSCO under its patents to justify their 
imposition, and that they were not imposed 
in furtherance of an illegal plan to elimi- 
nate competition. But it cannot be said 
upon the basis of the complaint alone that 
such a justification exists. 


[Effect Upon Commerce] 


The question remains of the effect of 
these restraints upon interstate trade and 
commerce. The complaint adequately sets 
up the interstate character of the defend- 
ants’ dealings in paper towel cabinets and 
paper towels. According to the complaint, 
the defendants’ total sales of paper towels 
gross approximately five million dollars per 
year. The total sales price of the patented 
cabinets in use at the time the complaint 
was filed exceeds two million dollars. The 
complaint alleges that the defendants’ ac- 
tivities have restrained trade and commerce 
within the meaning of the Sherman Act. 
This is enough to entitle the plaintiff to a 
trial of its claim. See United States v. 
Employing Plasterers Association of Chicago 
[1954 TrapE CAsEs § 67,692] 347 U. S. 186 
(1954). Whether the patents covering the 
timing mechanisms confer a dominant mar- 
ket position, whether they set the ALSCO 
cabinets apart so as to make them the 
subject of a separable economic market, 
whether the market should be defined so 
as to include other types of paper or cloth 
towel dispensers, and if so, whether a sub- 
stantial volume of the relevant commerce 
is affected—all these are questions appropri- 
ate for decision upon evidence and not 
upon a pleading. 

The defendants’ motion to dismiss for 
failure to state a claim upon which relief 
can be granted is, accordingly, denied. 


Morton To StRIKE OR FOR More 
DEFINITE STATEMENT 


[Motion To Strike] 


The defendants have also filed a motion 
to strike certain allegations from the com- 
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plaint or, in the alternative, for a more 
definite statement of those allegations. 


The motion to strike has a limited func- 
tion in the system of practice laid down by 
the Federal Rules of Civil Procedure. Fed- 
eral Rule 12(f) provides simply that upon 
motion duly made, “the court may order 
stricken from any pleading any insufficient 
defense or any redundant, immaterial, im- 
pertinent, or scandalous matter.” Under 
the letter of these provisions, the motion 
to strike is not properly used to test the 
legal sufficiency of the complaint or any 
part of it. Some courts have nevertheless 
held that it will lie to challenge the suf- 
ficiency of one of several claims included in 
a single count. See, for example, Smith v. 
Pennsylvania Central Airlines Corp., 76 F. 
Supp. 940 (D. D. C. 1948); Garcia v. Hilton 
Hotels International, 97 F. Supp. 5 (D. Puerto 
Rico 1951). It is unnecessary to decide 
whether we would follow that view of the 
office of a motion to strike, because in so 
far as the defendants’ motion is predicated 
upon the legal insufficiency of the allega- 
tions attacked, the points have been con- 
sidered in the disposition of the motion to 
dismiss, above. 


The remaining objections available under 
the motion are redundancy, immateriality, 
and impertinence. Motions to strike upon 
these grounds are not favored, and it is 
generally said that the motion will be 
denied if the allegations may have some 
bearing upon the subject matter of the 
litigation and are not clearly irrelevant. 
Kraus v. General Motors Corp., 27 F. Supp. 
537 (S. D. N. Y. 1939); Umited States v. 
Bize, 86 F. Supp. 939 (D. Neb. 1949). While 
the complaint contains somewhat more in 
the way of evidentiary detail than might be 
thought proper, the defendants’ alternative 
motion for a more definite statement sug- 
gests that this is not the basis of their 
motion. If it were, the disposition of it 
would be the same. In so far as the com- 
plaint sets forth evidentiary matters, they 
are relevant to the controversy and provide 
a background for an understanding of the 
charges. As such, they should not be 
stricken. Umited States v. Johns-Manville 
Corps 1b. Re D. 548! NewD SNEB1941 5 
Sinako Bros. Coal & Oil Co. v. Ethyl Gaso- 
ie (COAm, 2 li. 1; ID, SOs CS, IDL IN, We 
1942). 


The case will be tried to the court with- 
out a jury, and the defendants have failed 
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to show how they will be prejudiced by 
the presence of any irrelevant or immaterial 
allegation, or by any supposed lack of art 
in the pleading. The interests of literacy 
do not warrant delay in these proceedings 
while the complaint is redrawn to eliminate 
unnecessary but nonprejudicial allegations. 
For the vices of vagueness and ambiguity, 
another remedy, considered below, is offered. 
It would serve no useful purpose in this 
memorandum to recount in detail the sev- 
eral allegations attacked by the motion. 
It suffices to say that on the basis of these 
considerations the various branches of the 
motion to strike have been considered, and 
that the motion is denied. 


[Motion for More Definite Statement] 


The alternative motion for an order re- 
quiring a more definite statement of cer- 
tain of the complaint’s charges is governed 
by similar policies. The motion under 
existing federal practice has a narrower 
scope than the usual motion to make more 
definite and certain under the typical state 
code pleading system. Under Federal Rule 
12(e), the motion for a more definite state- 
ment is to be granted only if the complaint 
“fs so vague or ambiguous that a party 
cannot reasonably be required to frame a 
responsive pleading.” Before the 1946 re- 
vision of the Rules, an alternative motion 
for a bill of particulars was provided, as a 
means of obtaining information necessary 
to preparation for trial. The provision was 
deleted because experience had demon- 
strated that the liberal discovery and depo- 
sition procedures provided a more effective 
and less time-consuming method for pre- 
paring for trial. The motion for a more 
definite statement was thereby confined 
solely to the task of making the complaint 
sufficiently clear that the defendant can 
plead to it in the simple and nontechnical 
style contemplated by the Rules. 


While the complaint filed on the govern- 
ment’s behalf may not be a model of verbal 
precision and clarity, its import is plain 
enough. There is no doubt concerning the 
charge made against the defendants, and the 
matters upon which the defendants seek 
enlightenment are largely details of how 
the offenses were committed. Broadly sum- 
marized, the defendants’ fifteen objections 
fall into two general classes. One group 
of objections is aimed at requiring detailed 
information on how the alleged combina- 
tion, agreements, and understanding were 
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made, and on what their precise terms may 
be. It should be recalled, however, that 
a suit charging an unlawful agreement under 
the antitrust laws is not a suit for breach 
of contract. By the nature of the agree- 
ment it will often be entered into without 
usual legal formalities and with a degree 
of uncertainty. If it is reduced to writing, 
the written agreement does not fix the 
limits of legal inquiry. Oral or implied 
understandings, whether legally enforcible 
or not, may contradict or qualify the writ- 
ten word for purposes of the Sherman Act. 
Whether an agreement in restraint of trade 
was oral or written, and whether if written 
it was made by interlineation on a previous 
agreement or by a new writing are imma- 
terial at the pleading stage in an antitrust 
proceeding, and the defendants do not need 
such information in order to plead. If it 
should prove desirable to inquire into the 
government’s position on these matters in 
preparation for trial, the remedies of inter- 
rogatories under Rule 33, motions to pro- 
duce written documents under Rule 34, and 
requests to admit the genuineness of docu- 
ments or the existence of facts under Rule 
36 will be available. 


The defendants, in their second group of 
objections, have pointed out a patent ambi- 
guity in the complaint. In one paragraph, 
the phrase “paper towel cabinets” is defined 
to limit its use to describe the paper towel 
cabinets containing the time-stop mechan- 
isms upon which ALSCO holds patents. 
But in prior and subsequent paragraphs of 
the complaint, the phrase is used in con- 
texts which would be meaningless nonsense 
if the definition should obtain. For example, 
one paragraph of the complaint alleges that 
Crown agreed in the licensing contract that 
it would not manufacture, purchase, or lease 
“other paper towel cabinets’ during the 
continuance of its license to manufacture, 
purchase, and lease the paper towel cabinets 
covered by ALSCO’s patent. It would 
seem reasonably clear that the pleader did 
not intend to allege an agreement denying 
the same rights which the whole contract 
was intended to confer. A fair reading of 
this and other allegations in which the 
phrase is used serves to indicate with suf- 
ficient clarity the sense in which the term 
is used. Any doubts that may linger fall 
far short of making the complaint “so 
vague or ambiguous that a party cannot 
reasonably be required to frame a respon- 
sive pleading.” 
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The defendants’ motions for more definite 
statement seek a precision seldom found 
in the written word. Their objections do 
not establish that it is unreasonable to 
require them to plead, and the motion is 
therefore denied. 


Morrion to Dismiss THE INDIVIDUAL 
DEFENDANTS 


Frank G. Steiner and Jonas H. Mayer, 
ALSCO’s President and Vice-President re- 
spectively, and Wayne Brown, now Assist- 
ant Vice-President and formerly Divisional 
Sales Manager for Crown, have been joined 
by the government as defendants in this 
action. The complaint charges generally 
that the acts alleged to have been done by 
the corporate defendants were authorized, 
ordered, or done by these defendants and 
other corporate officers and agents. The 
offenses charged are generally alleged to 
have been committed by the “defendants” 
without differentiation between the corpora- 
tions and the individuals. But no acts are 
specifically charged to have been done by 
the individual defendants in their individual 
capacities. So far as appears from the 
complaint, their participation in the wrongs 
complained of was limited to activity in 
behalf of their respective corporations. 


Upon this basis, the three individual 
defendants have moved for the dismissal 
of the action as to them, upon the ground 
that no relief can be granted, against them 
for their conduct in the capacity as corpo- 
rate officers and agents. Assuming that 
nothing could be offered at a trial to show 
any misconduct on their part beyond the 
scope of their efforts in behalf of their 
respective corporate employers, it does not 
follow that they are not proper parties to 
the litigation. Under the provisions of 
Rule 65 (d), Fed. R. Civ. Pro., the individ- 
uals as corporate officers would properly 
be subject to any injunction that might be 
entered. In addition to injunctive relief, 
the complaint also requests declaratory 
relief establishing the illegality of the prac- 
tices described. In either aspect, the com- 
plaint sets forth a claim upon which some 
form of relief could be granted against the 
individual defendants. 

The defendants rely upon Hartford-Empire 
Co. v. United States [1944-1945 TrapE CASES 
7 57,319], 323 U. S. 386 (1945), as supporting 
their motion. There the Supreme Court, in 
the exercise of its discretionary equity 
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powers, deleted the names of the individual 
defendants from the terms of an antitrust 
decree. The Court observed that the indi- 
viduals had participated in the violations 
only in their capacities as officers and agents 
of the corporate defendants. Noting that 
under the provisions of Rule 65(d) the 
individuals would be bound by an injunction 
naming only the corporations in all their 
activities on behalf of these corporations, 
the Court found no necessity for naming 
them in each part of the decree, and no 
reason to subject them to the risks and 
harassment of an injunction if they should 
subsequently sever their relations with the 
corporate defendants and engage in a dif- 
ferent line of activity. The decision, and 
the lower court cases that have followed it, 
establish that relief against individual de- 
fendants who have committed violations 
only in their capacities as corporate agents 
and officers should be enjoined only in that 
capacity; there is no suggestion in the 
cases that no relief can be granted against 
such individuals. 

As the government points out, in the 
Hartford-Empire case the Court held that 
the action should be dismissed as against 
certain individual defendants who had not 
participated in any capacity in the wrong- 
doing, but it did not dismiss the action as 
against those individuals who had partici- 
pated, but only in their capacities as cor- 
porate officers and agents; the latter were 
only entitled to a limitation of the relief to 
be entered against them. The fact that the 
scope of relief against the corporations may 
be broader than the relief available against 
their respective officers does not avail the 
defendants. Rule 20, Fed. R. Civ. Pro., 
provides in part: 


Ce A plaintiff or defendant need not 


be interested in obtaining or defending 
against all the relief demanded. Judg- 


[{] 68,341] General Electric Company v. 


Court Decisions 
General Electric Co. v. American Buyers Cooperative, Inc. 


Number 48—214 
5-17-56 


ment may be given . . against one or 
more defendants according to their re- 
spective liabilities.” 


The defendants’ reliance upon Gallagher 
v. Merritt-Chapman & Scott Corp., 86 F. 
Supp. 10 (N. D. N. Y. 1949), appears to be 
misplaced. Applying the familiar rule that 
an agent for a disclosed principal is not 
bound by contracts made on the principal’s 
behalf, the court sustained the agent’s mo- 
tion to dismiss him from an action against 
him and his principal jointly. But an anti- 
trust violation is not a contract, and the 
fact that the individual defendants were not 
personally liable upon the various agree- 
ments in restraint of trade alleged in the 
complaint does not entitle them to be dis- 
missed. Whether the case should be analog- 
ized to a tort action, where a servant may 
be sued jointly with his master, or whether 
a proceeding under Section 4 of the Sher- 
man Act is sui generis, it is unnecessary to 
decide. It is enough to overrule the motion 
that relief against the individuals can be 
granted. Nor does it appear that they will 
be prejudiced by being retained as formal 
parties to the litigation. Whether parties 
or not, they would be bound by an injunc- 
tion against their respective corporations 
in precisely the same way, and, as officers 
and agents of corporate defendants, they 
would be treated as parties under the Fed- 
eral Rules for most purposes. See, for 
example, Rules 33, 37(b), 37(d), and 43(b), 
Fed. R. Civ. Pro. 


The motion to dismiss the action as to 
the defendants Steiner, Mayer, and Brown 
is accordingly denied. 


[Answers] 


The several defendants are ordered to 
file their respective answers to the complaint 
on or before May 10, 1956. 


American Buyers Cooperative, Inc. 


In the Kentucky Circuit Court, Jefferson County, Chancery Branch, Second Division. 


Action No, CR 13212. Filed May 2, 1956. 


Kentucky Fair Trade Act 


Fair Trade—Constitutionality of Kentucky Fair Trade Act—Nonsigner Provision— 
State Constitution—The nonsigner provision of the Kentucky Fair Trade Act was held 
unconstitutional under the Constitution of Kentucky. The Act designates any resale 
or any advertising for resale after knowledge of the price restriction as the offense 
actionable in the courts. Therefore, a nonsigner who acquires his property before notice 
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of a fair trade contract is just as subject to an action at law as is the nonsigner who 
acquires his property after knowledge. It is axiomatic that an individual who 
acquires property without knowledge of any restraint against it has the right to resell 
it at whatever price he chooses. To restrain that right is unreasonable and arbitrary. 
It is an unreasonable exercise of the police power and offends the Bill of Rights of 
Kentucky because it interferes with an individual’s right to acquire and protect his prop- 
erty and represents an attempt to vest arbitrary power in the contracting parties over 
the liberty and property of the nonsigner, giving to the contracting parties special 
privileges. The court ruled that Section 198 of the Kentucky Constitution is a constitu- 
tional expression of the state’s public policy against price fixing; that the restraint on a 
nonsigner’s right to do business is not such a restraint of trade which can be said to 
be for the public welfare; and that to grant to the producer of a trade-marked article, 
under the guise of protecting the ownership of the trade-mark, a statutory sanction to 
suppress free competition, offends the very spirit of constitutional freedom. However, the 
court rejected the contention that the Act was “still-born” because it was adopted by 
the state before the enactment of the Miller-Tydings and McGuire Acts. 


See Fair Trade, Vol. 1, J 3085, 3258.19. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Validity of Contracts.— 
A nonsigner’s contention that a fair trader’s method of establishing prices is not author- 
ized by the Kentucky Fair Trade Act because the fair trader deals through some 
wholesalers and also has its own wholesaling division and because the fair trader 
entered into a fair trade contract with a retailer after one of its wholesalers had already 
sold products to the retailer was rejected. 


See Fair Trade, Vol. 1, J 3130.19. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Public Policy Against 
Price Fixing.—Although Section 198 of the Kentucky Constitution is a constitutional 
expression of the public policy of the state against price fixing, a nonsigner’s contention 
that a fair trader’s contracts with its dealers constitute a monopoly such as is specifically 
denounced by the section was rejected in view of that fact that products similar to the fair 
trader’s products were in free competition with the products of the fair trader. 


See Fair Trade, Vol. 1, { 3055, 3428. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Operation of Employee 
Retail Store—Employees’ Exemption from Price Restriction—A nonsigner’s contention 
that a fair trader’s establishment of prices was not authorized by the Kentucky Fair 
Trade Act because the fair trader operates a retail store for the benefit of its employees 
and permits its employees to buy its products at a discount from franchised dealers was 
rejected. 


See Fair Trade, Vol. 1, J 3130.19, 3230. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity.— 
In a fair trade enforcement action under the Kentucky Fair Trade Act, a nonsigner’s 
contention that the fair trader had abandoned the enforcement of its fair trade contracts 
in the trade area was rejected. The nonsigner’s contention was based on the fact that the 
fair trader did not enforce its contracts in Indiana, the southern part of which state was 
included in the trade area. The fair trader had not enforced its contracts in Indiana in 
view of a court ruling that the Indiana Fair Trade Act was unconstitutional. 


See Fair Trade, Vol. 1, { 3440. 
For the plaintiff: Bullitt, Dawson & Tarrant, Louisville, Ky. 


For the defendant; Herbert H. Monsky, Louisville, Ky. 
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Opinion 
[Constitutionality of Fair Trade Act] 

Stuart E. Lampr, Judge [In full text]: 
The constitutionality of the so-called Ken- 
tucky Fair Trades Act is challenged in this 
action. Although the Act was adopted in 
January, 1937, its constitutionality has not 
been tested in the Kentucky Court of Ap- 
peals. (The opinion of Reeves v. Simons, 
289 Ky. 793, upholding the Fair Trade Liq- 
uor Law was bottomed solely upon the fact 
that that law dealt exclusively with alco- 
holic beverages which have always been 
held to be subject to extraordinary controls. 
The 2lst Amendment to the Constitution 
of the United States has the effect of leavy- 
ing commerce in liquor in a category all its 
own.) 

[Status of Fair Trade] 


I have been favored with excellent briefs 
by counsel for both parties in this action. 
It appears that some forty-four states have 
enacted Fair Trade Acts, many of them at 
approximately the same 1937 period when 
Kentucky so acted. The Courts of last re- 
sort of twenty-two of these states have con- 
sidered the constitutionality of their acts. 
Seventeen have held the Acts to be consti- 
tutional. The Courts of last resort of five 
states have rejected the constitutionality, 
chiefly because of the non-signer provision 
contained in the Acts. In addition, I am 
informed that trial Courts in Indiana and 
Utah have recently rejected constitutionality. 


The Supreme Court of the United States 
refused to hold that the Illinois Fair Trade 
Act violated the Federal Constitution after 
the Supreme Court of Illinois had upheld 
this constitutionality, Old Dearborn Dis- 
tributing Co. v. Seagram Distillers, 298 U. S. 
183, 81 L. Ed. 109. In Schwegmann Bros. v. 
Calvert Distillers Corp. [1950-1951 TRravrE 
Cases { 62,823], 341 U. S. 384, 95 L. Ed. 1035, 
in 1950 the Supreme Court was called upon 
to interpret the Miller-Tydings Act which con- 
stitutes a relaxation of the Sherman Anti- 
Trust Act. It held that insofar as interstate 
commerce was concerned, although state 
Fair Trade Acts were valid as to signers, 
they were invalid as to non-signers. The 
opinion was based upon an interpretation 
of the Congressional Act rather than on 
constitutional grounds. 

Subsequent to Supreme Court Schweg- 
mann, Congress, in 1952, enacted the McGuire 
Act, also called a Fair Trade Act, which 
had the effect of nullifying the Schwegmann 
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opinion and permissively authorized states 
to enforce Fair Trade Acts as to non-signers 
even though the transactions pertained to 
interstate commerce. Subsequent to the 
McGuire Act, in Schwegmann Bros. v. Eli 
Lilly & Co. [1953 Trape Cases {[ 67,516], 205 
F. 2d 788, the Court of Appeals for the Fifth 
Circuit refused to hold a non-signer provision 
of the Louisiana Fair Trade Act to be un- 
constitutional although in doing so it was 
following the opinion of the state Court 
which had ruled it constitutional. Much re- 
liance is had on the fact that the Supreme 
Court denied certiorari in the Circuit Court 
of Appeals Schwegmann case. Although 
prior to Supreme Court Schwegmann, the 
state Courts almost uniformly held Fair 
Trade Acts to be constitutional, since that 
time the division of state Court opinion has 
been approximately equal. There has been 
an enormous amount of judicial writing on 
this subject. Confronted with this division 
of learned judicial opinion, I humbly ex- 
press my own views. 


[Summary Judgment] 

This case is submitted upon a motion for 
summary judgment. Pleadings and affidavits 
disclose the facts. Very briefly they are 
these: 


General Electric owns a valuable prop- 
erty in the trademark it uses on its small 
appliances. It has entered into, as of Sep- 
tember 13, 1952, a Fair Trade agreement 
covering these small appliances, with Sco- 
bee Brothers Hardware Co., one of its dealers 
in this City. American Buyers Cooperative, 
Inc. is engaged in the sale of small appli- 
ances and acquired ownership, as part of its 
stock-in-trade, of some of plaintiff’s prod- 
ucts, all marked with its trade-mark. On 
March 16, 1955, General Electric notified 
A. B. C. that it had such Fair Trade agree- 
ment with Scobee Hardware Co. and others 
in Kentucky, and A. B. C. was in effect 
warned not to advertise or sell the appli- 
ances at less than the minimum sale price 
agreed upon in the contract, not between 
A. B. C. and General Electric, but rather 
between Scobee Bros. Hardware Co. and 
General Electric. A. B. C. admits that after 
receiving this notice it has sold at least 
two of the General Electric appliances sub- 
ject to the Fair Trade contract with Scobee. 
A. B. C. occupies the position of a non-signer. 


Many defenses are pleaded by A. B. C. 
A number of these I reject for the follow- 
ing brief reasons: : 
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[Re-enactment Not Necessary] 


The contention that the Kentucky Act 
was “still-born” because adopted by Ken- 
tucky before the subsequent permissive 
legislation contained in the Miller-Tydings 
and the McGuire Acts and never re-enacted 
after these Congressional actions is not 
well-taken. The Kentucky Act from the 
beginning applied both to interstate and 
intrastate commerce. To the extent that it 
applied to intrastate it never offended the 
Federal Commerce clause. In view of this 
fact, I think the Grayson-Robinson Stores v. 
Oneida, Ltd. [1953 Trape Cases { 67,442], 
309 Ga. 613, 75 S. E. 2d 161, Court opinion to 
be unsound. Discussion on this particular sub- 
ject, based upon far better reasoning, is found 
in im re Rahrer, 140 U. S. 545, 35 L. Ed. 572, 
General Electric v. Packard Bamberger & Co. 
[1954 Trapr CASEs { 67,643], 14 N. J. 209, 102 
A. 2d 18, and Burche Co. v. General Electric 
Co. [1955 Trave Cases J 68,078], 382 Pa. 370, 
115 A. 2d 361. 


[Contracts] 


The contention that General Electric’s 
scheme of price-fixing is not authorized by 
the Kentucky Act because General Electric 
deals through some wholesalers and also 
has its own wholesaling division, and, further- 
more, entered into the Fair Trade agreement 
with Scobee after one of its wholesalers had 
already sold appliances to Scobee, is not 
well-taken. The Act provides that “no con- 
tract relating to sale or re-sale of a com- 
modity . . . shall be deemed a violation. . . 
by reason of ...a provision... that the pro- 
ducer or vendee ... require that . . . such pur- 
chaser agree not to resell at the price stipu- 
lated”. (Italics supplied.) As I view it, under 
a proper interpretation of the statute, it 
makes little difference whether General Elec- 
tric sells to Belknap and Belknap subse- 
quently sells to Scobee, or whether General 
Electric sells direct to its retailers, or whether 

the Fair Trade agreement is made before 
or after the sale. The statute authorizes a 
producer to make the agreement. 


[Antitrust Provisions in Constitution] 


Reliance is had by defendant on the pro- 
visions of Sec. 198 of the Kentucky Consti- 
tution requiring the General Assembly to 
enact such laws as may be necessary to 
prevent trusts, pools, and combinations, from 
combining to depreciate any article below 
its real value. In view of the Court of Ap- 
peals opinion in Owen Cty. Burley Tobacco 
Co. v. Brumback, 128 Ky. 137, 107 S. W. 17, 
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and Love v. Kozy Theatre, 193 Ky. 336, 236 
S. W. 243 (overlooking, arguendo, the con- 
tention that Section 198 is not self-executing), 
I cannot come to the conclusion that a Fair 
Trade agreement between General Electric 
and its dealers constitutes a monopoly such 
as is specifically denounced by 198 so long 
as appliances similar to General Electric’s 
are in free competition with General Elec- 
tric. Nevertheless, I think Section 198 is a 
constitutional expression of the public policy 
of Kentucky against price-fixing. 


[Employee Retail Store] 


A. B. C. also contends that because Gen- 
eral Electric operates a retail store for the 
benefit of its employees and permits its em- 
ployees to buy its appliances at a discount 
from franchised dealers, the price-fixing is 
horizontal rather than vertical and thus not 
authorized by the Act. Vertical price-fixing 
is in the chain from producer to wholesaler 
to retailer. Horizontal price-fixing, con- 
demned rather than authorized by this Act, 
is between retailers or between wholesalers 
or between producers. 

This subject was appropriately treated in 
Union Carbide and Carbon Corp. v. White 
River Distributors, Inc. [1954 TrapE CASES 
{ 67,711], 118 F. Supp. 541, and General Electric 
Co. v. Klein-on-the-Square, Inc. [1953 TRADE 
Cases J 67,443], 121 N. Y. S. 2d 37, wherein a 
similar defense was rejected. It seems to 
me that sales at a discount to employees 
must be looked upon as a privilege to those 
employees and part of their compensation 
for their labor, not as unfair competition. 
Such sales are purely incidental and not a 
major part of the business. There is cer- 
tainly no showing in this case that General 
Electric’s employee-retail-store has sales 
constituting a large percentage of total Gen- 
eral Electric sales. 


[ Abandonment] 


A. B. C. also contends that General Elec- 
tric has abandoned enforcement of its Fair 
Trade agreements in this trade area. This 
contention is largely based upon the fact 
that an Indiana trial Court has declared 
void the Indiana Fair Trade Act and Gen- 
eral Electric, pending appeal, has refrained 
from enforcing its Indiana Fair Trade agree- 
ments. In the first place, it strikes me that 
what General Electric is doing in this re- 
spect is being done under compulsion of a 
Court Order and General Electric should 
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in no way be penalized for so acting. More- 
over, while our trade area does include 
southern Indiana, there are many laws per- 
taining to commercial transactions that differ 
in our two states and, in the judicial appli- 
cation of these laws, Courts must recognize 
state borders as something more than arti- 
ficial lines. 


[State Constitution] 


The most serious challenge to the consti- 
tutionality of the Act is that the Act vio- 
lates Section 13 of our Constitution forbidding 
an unlawful taking of property; our Bill of 
Rights, which denies the exercise of abso- 
lute and arbitrary power over the liberty 
and property of others and prohibits any 
grant of special privilege to any man or set 
of men; and to the effect that the Fair 
Trade Act does not constitute a reason- 
able exercise of the state’s police powers. 
General Electric, of course, relies heavily 
on the opinion of the seventeen states up- 
holding constitutionality and, furthermore, 
most emphatically urges that Old Dearborn 
has settled the issue of constitutionality. 
Supreme Court Schwegmann has not weak- 
ened Old Dearborn is its contention. Reliance 
is had on the refusal of the Supreme Court 
to grant certiorari in Circuit Court Schweg- 
mann. Therefore, they say Old Dearborn is 
fully controlling. 


Some state Courts have adopted this rea- 
soning. The most recent case of General 
Electric Co. v. Kimball Jewelers [1955 TRADE 
Cases { 68,291], from Massachusetts, proceeds 
on this theory, as does the New Jersey 
Court in Lionel Corp. v. Grayson-Robinson 
Stores, Inc, [1954 Trane Cases { 67,717], 104 
A. 2d 304. 


Other state Courts have taken the posi- 
tion that Supreme Court Schwegmann did 
weaken Old Dearborn. In any event, it is their 
position that all Old Dearborn held was that, 
where a state Fair Trade law was approved 
by the highest Court of that state, the Su- 
preme Court thereafter would refuse to 
hold it violative of the Federal Constitu- 
tion. This, they say, is the full extent and 
import of Old Dearborn. See McGraw Elec- 
tric Co. v. Lewis & Smith Drug Co. [1955 
TRADE Cases {[ 67,954], 159 Neb. 703, 68 N. W. 
2d 608, a well-considered opinion. It is 
obvious that Old Dearborn did not do the 
converse, i.e.: hold that where a state 
Court determined its own law offensive to 
its state constitution, as a Federal matter, 
such a law was constitutional. I think the 
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view in the McGraw Electric case is sound. 
The McGuire Act was permissive in nature. 
This is not a situation in which the Federal 
Government has preempted the field, thus 
depriving the state Courts of the right to act. 


Moreover, just as certiorari was denied 
in the Circuit Court Schwegmann case, so also 
was it denied in the case of Grayson-Robin- 
son Stores v. Oneida, supra, see 98 L. Ed. 348. 
Also the Court of Appeals for the Fifth 
Circuit in Sunbeam Corp. v. Masters of Mi- 
ami [1955 TrapEe Cases f{[ 68,099], 225 F. 2d 
191, has indicated that the determination of 
the constitutionality of a Fair Trade Act is 
a state matter, not a Federal one. There it 
was held that the Federal Court was bound 
by the public policy of Florida, as announced 
by its highest Court, in holding a non-signer 
clause unconstitutional. Thus, in spite of 
Old Dearborn, it is the Kentucky Court’s 
duty to determine whether its own Fair 
Trade Act stands the test of constitution- 
ality under our own Constitution. 


I have already observed that Section 198 
discloses a public policy on the part of the 
fathers of our Constitution against price- 
fixing. 

In Shakespeare Co. v. Lippman Tool Shop 
Sporting Goods Co. .[1952 Trane CASES 
J 67,303], 334 Mich. 109, 54 N. W. 2d 268, the 
Michigan Court held that the non-signer 
provision of the Fair Trade Act was an un- 
lawful exercise of police power because it 
imposed contract provisions upon non-signers 
and that such imposition bears no reason- 
able relationship to public health, safety, 
morals, or the general welfare. In McGraw 
Electric, Nebraska pointed out that, in regard 
to non-signers, the Act attempted to vest 
arbitrary and unreasonable power in the 
hands of the contracting parties over the 
liberty and property of the non-signer. The 
Court said: 


“Liberty within the constitutional mean- 
ing includes absence of arbitrary and un- 
reasonable restraint upon the person in 
the conduct of his business and the handling 
of his property.” 


[Public Welfare} 


The restraint on the non-signers’ right to 
do business is not such a restraint of trade 
which can be said to be for the public 
welfare. It seems to me inconceivable that 
it can be so classed. Although the Ken- 
tucky legislation is named a Fair Trade 
Act, it is more unfair than fair; it is more 
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anti-trade than pro-trade. A study of our 
Constitution leaves no doubt but that the 
framers thereof staunchly backed a free 
interchange of trade unrestrained by anti- 
competitive shackles. 


[Due Process] 


The Nebraska Court felt that the non- 
signer clause had the effect of depriving the 
non-signer of liberty and property without 
due process. Further commenting, the Court 
said: 


“The most outstanding feature is, as has 
already been made clear, that retailers 
through legislative authority but without 
legislative standards for fixing prices are 
placed uncontrollably and solely in the 
hands of a producer and one retailer as 
to the minimum price at which they may 
sell the particular type of merchandise to 
which the contract between the two re- 
lates.” 


and 


“An effect of this legislation is to permit 
one producer and one retailer to do on be- 
half of a class of retailers that which le- 
gally the class ts forbidden to do as a class.” 
(Italics supplied.) 


The Court remarked that, although it was 
not dealing with an impairment of contract, 
it was dealing with the impairment of the 
right to contract, and concluded that the 
Act granted special privileges and immunity 
to the contracting parties as against the 
non-signers. 

Old Dearborn refused to hold Fair Trade 
Acts unconstitutional under the Federal 
Constitution in regard to non-signers largely 
because of two elements of the controversy: 
first, that the ownership of the trade-mark 
represents a valuable property which the 
producers should have the right to protect, 
and second, the various Acts do not re- 
strain resale or advertising for resale by 
retailers unless such advertising and resale 
is done willfully and knowingly. 


Other Courts have violently disagreed as 
to the extent to which the ownership of a 
trade-mark should be protected. In Shakes- 
peare, the Michigan Court concluded that 
trade-marks were entitled to be protected 
to the extent of preventing confusion among 
the public regarding the origin of the goods 
so trade-marked and to protect a manufac- 
turer against the sale of another’s product 
as if it were his, but the right to the protec- 
tion did not go to the extent of limiting 
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the right of resale of a trade-marked article. 
“They (trade-mark rights) do not enable it 
(manufacturer) to sell its cake and have it, 
too,” 


In the Circuit Court Schwegmann opin- 
ion, a strong dissenting opinion was written 
by Judge Holmes, wherein he disagreed 
violently with the Supreme Court as to the 
rights of a trade-mark owner. He pointed 
out very strongly that the theory that trade- 
mark price-fixing protects the good will of 
the manufacturer is based upon false prem- 
ises. This concept: 


“proceeds upon the theory that the sale 
of identified goods at less than the prices 
fixed by the owner of the mark or brand 
is an assault upon the good will of the 
manufacturer’s business. If that premise 
is false, the whole structure of fair trade 
statutes tumbles like a house of cards. If 
a satisfied customer is the best advertise- 
ment, and good will is the disposition of 
a pleased customer to return to the place 
where he has been well treated, which 
are almost aphorisms, then sales below 
the minimum contract prices will enhance 
the good will not only of the retailer but 
of the producer of trade-marked com- 
modities. If water runs down hill and the 
property of fire is to burn, monopolistic 
prices injure good will and cause resent- 
ment in the hearts of the people who are 
oppressed by them. They feel like those 
of old who were required to make brick 
without straw. The average man or house 
wife will find no comfort in the fact that 
the prices of food or drugs are kept high 
by vertical rather than horizontal agree- 
ments.” (Italics supplied.) 


To the extent that the Fair Trade Acts are 
coercive on the non-signer, it was his opin- 
ion that they are lacking in due process, 
confiscatory and void. In view of my con- 
clusion that we are dealing with a legal 
problem in the area of state Court determi- 
nation, it is appropriate to give weight to the 
reasoning of Judge Holmes even though 
found in a dissenting opinion. 


[Price Fixing] 


Is it honest to say that the purpose of 
this legislation is to protect the ownership 
of the trade-mark? Conceivably that is an 
incidental and inconsequential objective of 
the Act. But justice would be blind indeed 
if Courts did not recognize that the over- 
riding purpose of the Act is to fix prices. 


Fixing prices constitutes a restraint on 
trade, never a favorite of the law. Free and 
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unrestricted competition is as American as 
the Boston Tea Party; as essential to our 
way of life as are our rights to individual 
liberty. To grant to the plaintiff, or any 
other producer of a trade-marked article, 
under the guise of protecting the ownership 
of that trade-mark, a statutory sanction to 
suppress free competition, offends the very 
spirit of constitutional freedom. 


[Restraint on Nonsigner] 


In Old Dearborn, the Supreme Court im- 
pliedly held that if the non-signer did not 
willfully and knowingly advertise for sale or 
resale at less than the minimum price of a 
Fair Trade agreement, his act would not 
be offensive to a Fair Trade statute. The 
Court commented that in that case the of- 
fending retailer “acquired the commodity in 
question with full knowledge of the then- 
existing restriction in respect to price...”. 
Thus, the effect of the opinion was to say 
if a non-signer acquires property with full 
knowledge of a price restriction and there- 
after resells, contrary to that restriction, 
he violates the Fair Trade Act and no Federal 
constitutional guarantee is violated because 
he has knowingly and willfully committed 
the act. 


The state Courts of New Jersey have fol- 
lowed this same reasoning and have held 
that if the non-signer acquires the property 
before notice of a Fair Trade agreement, he 
may sell at any price with immunity. It is 
only a sale after knowledgeable acquisition 
which offends the New Jersey statute. 


In my humble opinion, what is com- 
pletely overlooked is the fact that the Fair 
Trades statute does not provide that a sale 
after the knowledgeable acquisition offends the 
statute. The Act as written ignores acquisition 
but designates any resale or any advertising 
for resale after knowledge as the offense 
actionable in the courts. Thus, from a read- 
ing of the statute, the non-signer who ac- 
quires his property before notice of a Fair 
Trade agreement is just as subject to an 
action at law as is the non-signer who ac- 
quires his property after knowledge. 


Old Dearborn and the other authorities rec- 
ognize that an individual’s constitutional 
property rights embrace that individual’s 
right to resell his property without unrea- 
sonable restraint. To me it is axiomatic 
that an individual who acquires property 
without knowledge of any restraint against 
it has the right to resell it at whatever 
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price he so chooses. To restrain that right 
is unreasonable and arbitrary. In my opin- 
ion, it is an unreasonable exercise of the 
police power and offends the Bill of Rights 
of Kentucky, in that it interferes with an 
individual’s right to acquire and protect his 
property and represents an attempt to vest 
arbitrary power in the contracting partiés 
over the liberty and property of the non- 
signer giving to the contracting parties spe- 
cial privileges. I feel impelled to find that 
the non-signer clause of the Fair Trade 
Act is unconstitutional under the Constitu- 
tion of Kentucky. 


[Offer To Contract with Fair Trader] 


Another defense of A. B. C. deserves 
comment. In its answer, A. B. C. offered 
to enter into contractual relations with Gen- 
eral Electric if placed on the same footing 
as retail dealers with whom General Elec- 
tric maintains minimum price retail sales 
contracts. In brief, counsel for A. B. C. 
repeats that offer. By affidavit of Mr. Ro- 
bert C. Walton, Manager of the Fair Trade 
Section, Small Appliance Divisioin of Gen- 
eral Electric Company, it is stated that the 
fair-traded small appliances are handled 
through wholesale distributors without re- 
quiring retailers to be franchised. Then 
Mr. Walton states that he does not under- 
stand the allegations made by defendant in 
this respect, since “defendant is on the same 
‘footing’ as any retailer dealing in plaintiff’s 
fair-traded small appliances”. By affidavit, 
Mr. Herbert H. Monsky, Chairman of the 
Board of A. B. C, has stated that General 
Electric Supply Company has been merged 
with General Electric and that General 
Electric, through a division of its own, is 
engaged in the wholesaling operation. It 
would thus appear to me that if A. B. C.’s 
defense of claiming to have tried to do 
business with plaintiff has any merit, the 
affidavit of Mr. Walton does not serve to 
demonstrate that A. B. C. is actually on an 
equal footing with other retailers. Why 
should not General Electric accept A. B. C.’s 
offer to do business? 


Albeit, counsel for General Electric ques- 
tions what right, if any, A. B. C. has to 
demand that General Electric permit it to 
sell General Electric appliances. Under 
normal circumstances, I would agree with 
counsel for General Electric. Its constitu- 
tional property right, too, is a right to deal 
with those with whom it wishes to deal. 
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Nevertheless, it must be remembered that 
courts do not favor any restraints of trade. 
It is always the burden of the one support- 
ing the restraint of trade to establish its 
reasonableness. In the case of Lentheric, 
Inc. v. Weissbard, 122 N. J. Eq. 573, 195 A 
818, the New Jersey court, upholding the 
non-signer clause of that state’s Fair Trade 
Act nevertheless denied injunctive relief to 
a manufacturer against a non-signer with 
whom the manufacturer had refused to con- 
tract. The court said: 


“While the principle is well established 
that the owner of an article may dispose 
of it as he wills and the right to refuse 
to sell is one of the basic instances of 
ownership, it is also well established that 
the weapon of injunction may be afforded 
a complainant or withheld by the chan- 
cellor in the exercise of sound discretion. 
Here, the complainant seeks to compel 
the defendants to maintain the minimum 
prices fixed by it for the sale of its trade- 
marked and branded articles and at the 
same time refuses to make it possible for 
defendants to deal in its products and 
thus to maintain such prices. ‘He who 
seeks equity must do equity.’” 


A Federal District judge in Guerlain, Inc. 
v. Charmley Drug Shop, 31 F. Sup. 410, re- 
fused to follow this New Jersey rule saying, 
“there is no obligation either at law or in 
equity upon the part of the plaintiff to enter 
into such a contract with the defendant”. 
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But this District judge was reversed in 
Charmley Drug Shop v. Guerlain, Inc. [1940- 
1943 Trape Cases J 56,050], 113 F. 2d 247, 
where the Circuit Court, relying upon Len- 
theric and applying the state Court doctrine 
said: 


“Finally we think that the court erred in 
not holding that the plaintiff’s refusal to 
enter into a contract with the defendant 
at the request of the latter barred its right 
to equitable relief under the Fair Trade 


Act.” 
[Ruling] 


For the reasons herein expressed, sum- 
mary judgment will be awarded in favor of 
the defendant. 


I realize that Courts should be reluctant 
to hold Acts of the Legislature unconstitu- 
tional and that this applies even more to 
trial Courts than Courts of last resort. 
Nevertheless, it being my firm conviction 
that the Fair Trade Act is unconstitutional, 
I feel it is my duty so to hold. In view of 
the fact, however, that this ruling might be 
given wide application, and, since it might 
upset some business practices of long standing, 
I will entertain a motion to continue the 
present status during the pendency of an 
appeal pursuant to CR 65.12. If such appli- 
cation is made, bond to secure the rights of 
the defendant should be executed. 


Counsel are authorized to tender judg- 
ment on notice to opposing party. 


[] 68,342] Federal Shoe Inc. and Federal Sport Shoe Inc. v. United Shoe Machinery 


Corporation. 


In the United States District Court for the District of Massachusetts. 


No. 55-515-F. Dated April 25, 1956. 


Civil Action 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike Titles in Complaint—A motion to strike titles or subheadings contained 
in a treble damage action complaint was granted because titles or subheadings are not 
properly a part of a complaint and add nothing to the complaint. 

See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 


Motion to Strike Allegations of Prior Government Action.—Allegations of a treble damage 
action complaint containing a lengthy statement of the charges, the findings of the court, 
and the terms of the final decree in a Government antitrust action against the defendant 
were stricken because the inclusion of such matters in a complaint is improper as a 
detailed pleading of evidentiary matter. A simple allegation of the entry of the decree 
and of the plaintiff’s intention to rely on it may be included in the complaint. 


See Private Enforcement and Procedure, Vol. 2, f 9013.595. 
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Court Decisions 
Federal Shoe Inc. v. United Shoe Machinery Corp. 


Akg 22 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike—Allegation Concerning Public Injury.—Although a plaintiff in a treble 
damage action must allege acts of the defendant which injured the public interest, a state- 
ment in a complaint that the defendant’s acts injured the public is insufficient. The facts 
concerning such injury and not a statement of the plaintiff’s conclusion as to such facts 


are required. 


See Private Enforcement and Procedure, Vol. 2, { 9009.475. 


For the plaintiffs: Isadore H. Y. Muchnick; James H. Brock; and James M. Malloy 
(Malloy, Sullivan & Myerson), all of Boston, Mass. 


For the defendant: John L. Hall and Conrad Oberdorfer (Choate, Hall & Stewart), 
and Dever & Procter, by Edward O. Procter, all of Boston, Mass. 


Memorandum of Decision on Defendant’s 
Motion to Strike Certain Matter 
from Complaint 


Forp, District Judge [In full text]: This 
is a private anti-trust action under §4 of 
the <Claytons Act io, WitSeeGnrAte Selon in 
which defendant moves to strike certain 
matters from the complaint. 


[ Titles] 


Titles or subheadings have been inserted in 
the complaint before paragraphs 1, 3, 4, 5, 12, 
16, and following paragraph 17. These are 
properly no part of the complaint and add 
nothing to it. Where objection has been made 
to such subheadings in cases of this type they 
appear to have been uniformly ordered 
stricken. Normandie Amusement Corp. v. 
Loew’s, Inc., CCH 1954 Trane Cases § 67,670; 
Vilastor Kent Theatre Corp. v. Brandt, CCH 
1954 TrapE Cases { 67,691. Identical motions 
have been allowed in this court in Compo 
Shoe Machinery Corp. v. United Shoe Ma- 
chinery Corp., C. A. No. 55-472-M, and Allied 
Shoe Machinery Corp. v. Umted Shoe Machin- 
ery Corp., C. A. No. 54-815-M. 


[Government Decree] 


Paragraphs 12, 13, 14 and 15 set forth in 
some detail proceedings in United States v. 
United Shoe Machinery Corp. {1953 TRavE 
Cases { 67,436], 110 F. Supp. 295, affirmed 
[1954 Trape Cases § 67,755] 347 U. S. 521, 
including a lengthy statement of the charges, 
the findings of the court, and the terms of 
the final decree. Defendant likewise objects 
to a portion of paragraph 11, reciting the 
findings and injunction in the government 
case dealing with deferred payment charges. 
Under §5 of the Clayton Act, 15 U.S.C.A., 
$16, some or all of this material may be 
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admissible at the trial as prima facie evi- 
dence of violation of the anti-trust laws by 
the defendant. Its inclusion in the com- 
plaint is, however, improper as a detailed 
pleading of evidentiary matter. Most of 
the cases dealing with this problem have, 
however, allowed plaintiffs to include in the 
complaint a simple allegation of the entry 
of the decree and of plaintiffs’ intention to 
rely on it. Cf. Normandie, Compo, and Allied 
cases, Supra. 


[Public Injury] 


In paragraph 16, defendant objects to inclu- 
sion of the statement that the acts charged 
to it were “to the injury of the public”. 
This is no part of the plaintiffs’ case, since 
they are suing here only to recover for 
damage to themselves. Plaintiffs argue that 
they included the phrase only because they 
believe it was a necessary part of their case. 
Kinnear-W eed Corp. v. Humble Oil & Refin- 
ing Co. [1954 TrapvE Cases § 67,822], 214 F. 
(2d) 891; Shotkin v..General Electric Co. 
[1948-1949 Trane Cases § 62,341], 171 F. 
(2d) 236. All that these cases hold, how- 
ever, is that to state a case under 15 USCA, 
§ 15, plaintiffs must allege acts of defendant 
which not only injured plaintiffs but which 
also injured the public interest, in that they 
violated some provision of the anti-trust 
laws. It is these facts, and not a statement 
of plaintiffs’ conclusion as to them, which is 
required. 


[Amendment] 


Defendant’s motion to strike certain mat- 
ter from the complaint is allowed with leave 
to plaintiffs to amend to allege the entry 
of the decree in United States v. United Shoe 
Machinery Corp. and plaintiffs’ intent to 
rely on it. 
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Banana Distributors, Inc. v. United Fruit Co. 
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[| 68,343] Banana Distributors, Incorporated, et al. v. United Fruit Company, et al. 


In the United States District Court for the Southern District of New York. Civil 
87-361. Filed April 23, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Discovery—Recorded Telephone Conversations.—In a private antitrust action for treble 
damages, the defendants’ motion for an order requiring the plaintiffs to produce a large 
number of mechanical recordings of telephone conversations between one of the plaintiffs 
or his employees and various business customers was granted on the ground that the 
conversations have an important and direct relationship to the merits of his lawsuit and 
to his credibility as a witness. The plaintiffs’ contention that the recordings are “trial 
preparation material” and therefore privileged was rejected because no attorneys were 


involved in the recorded conversations. 


See Private Enforcement and Procedure, Vol. 2, { 9013.825. 

For the plaintiffs: Smith, Sargent, Doman & Grant, New York, N. Y. 

For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 
For a prior opinion of the U. S. District Court, Southern District of New York, see 


1955 Trade Cases { 68,232. 


Memorandum 
[Discovery Motions] 


PaLMierI, District Judge [Jn full text]: 
This is a private action seeking treble dam- 
ages under the anti-trust laws. The defend- 
ants move under Rule 34 of the Federal 
Rules of Civil Procedure for an order re- 
quiring the plaintiffs to produce a large 
number of mechanical recordings of tele- 
phone conversations, made by means of an 
electronic device, between the plaintiff Elbaum 
or his employees, and various business 
customers. The plaintiffs, by cross-motion, 
seek the production of all statements ob- 
tained by defendants concerning past or 
present customers of the plaintiff Banana 
Distributors, Incorporated, or any predeces- 
sor of this company. 


[Work Product of Attorneys] 


The plaintiffs’ cross-motion was, in effect, 
denied by Judge Bondy in 1954 when he 
specifically ruled that these statements con- 
stituted the work product of attorneys and 
were therefore privileged. Concededly, the 
plaintiffs have had for some time the names 
and addresses of the persons who have 
made these statements to the defendants. 
Moreover, it appears from the papers on 
the motions before me that these statements 
sought by the plaintiffs were sought and 
obtained by the defendants’ attorneys. They 
are clearly privileged under the circum- 
stances here presented. Hickman v. Taylor, 


329 U. S. 495 (1947). 


[Recorded Telephone Conversations] 


The recordings sought by the defendants, 
however, are not comparable and cannot 
be withheld, as the plaintiffs claim, because 
they are “trial preparation material.” Con- 
cededly, no attorneys were involved in the 
recorded conversations in question. The 
conversations between the plaintiff Elbaum 
and his present and past customers of his 
banana business have an important and 
direct relationship to the merits of his law- 
suit and to his credibility as a witness. No 
valid basis for his refusal to disclose them 
has been adduced by the plaintiffs. Their 
suggestions, by brief and oral argument, 
that these recordings and the statements 
taken by the defendants’ attorneys be treated 
in pari materia have no foundation in law 
or practice. Indeed, it would be an im- 
position upon the trial court to prevent their 
prompt disclosure; in the first instance, by 
frustrating the completion of the deposition 
of the plaintiff Elbaum which is now in the 
process of being taken, and eventually, by 
inflicting a probable delay upon the trial 
court proceedings. The defendants are en- 
titled to their prompt disclosure in view 
of the outstanding order of Judge Sugarman 
that the examination of the defendants by 
plaintiffs may commence May 7, 1956, not- 
withstanding that defendants may not have 
concluded their examination of plaintiffs. 


The defendants’ motion is granted. 
The plaintiffs’ motion is denied. 
Submit order on notice. 
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[7 68,344] I. M. Skinner, an individual, d/b/a Skinner Electrical and Home Supply 
Company v. United States Steel Corporation. 


In the United States Court of Appeals for the Fifth Circuit. 
May 15, 1956. 


Appeal from the United States District Court for the Northern District of Alabama. 
H. H. Grooms, Judge. 


No. 15761. Dated 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Furnishing of Services or Facilities by Seller—Withholding 
from Wages Price of Goods Purchased by Employees—Connection Between Service and 
Sale of Goods.—A manufacturer did not unlawfully discriminate against a retailer 
in. favor of his competitor, a wholly-owned subsidiary of the manufacturer, by furnishing 
the competitor the service of withholding from the wages of its employees the price of 
goods purchased from the competitor and refusing to make such service available to 
the retailer. The manufacturer made direct sales to the competitor but made no sales to 
the retailer, who purchased the manufacturer’s products through wholesalers. Although 
it has been held that a buyer of a manufacturer’s goods from a wholesaler qualifies the 
buyer as a “purchaser” from the manufacturer within the contemplation of the Clayton 
Act, as amended by the Robinson-Patman Act, the prohibition of Section 2(e) of the 
Act is against discrimination in the furnishing of “services or facilities connected with 
the processing, handling, sale, or offering for sale of any such commodity.” The service, 
furnished to the competitor and denied the retailer, did not have any connection with 
the processing, handling, sale, or offering for sale of any of the commodities which may 
have been sold by the manufacturer to the competitor where like commodities, produced 
by the manufacturer, were purchased by the retailer from a wholesaler. The service 
rendered or the facility furnished must be with respect to a specific commodity or in 
connection with a sale or sales of a specific commodity. The services or facilities that 
must be made available on proportionally equal terms to all purchasers in competition are 
merchandising services or facilities. ; 


See Price Discrimination, Vol. 1, 3524. 

For the appellant: Grover S. McLeod and George E. Trawick, Birmingham, Ala. 
For the appellee: D. K. McKamy, Birmingham, Ala. 

Before Borau, TUTTLE and Jones, Circuit Judges. 


[Parties] defendant, upon written request of em- 


Jones, Circuit Judge [Jn full text]: The 
appellant, I. M. Skinner, who was the plain- 
tiff in the District Court, operates a retail 
hardware and appliance store in Fairfield, 
Alabama, in the Birmingham urban area. 
The appellee, United States Steel Corpora- 
tion, which was the sole defendant below, 
is a large enterprise engaged primarily in 
the manufacture, sale and distribution of 
iron and steel and the products and by- 
products of these metals. Its business is 
conducted through divisions, one of which 
is its Tennessee Coal & Iron Division, and 
through this division the defendant operates 
mines, steel mills and other works in the 
Birmingham area, having a large number 
of employees on its payroll. The defend- 
ant owns all of the stock of Union Supply 
Company, a corporation, which operates a 
retail store in the trade area served by 
and in competition with the plaintiff. The 
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ployees, made payroll deductions from wages 
and paid the sums so deducted to Union 
Supply Company in payment for employee 
purchases. 


[Discrimination Charged] 


The plaintiff, after some repleading, had 
before the court a complaint in six counts. 
In his complaint the plaintiff asserted that 
the defendant had discriminated against the 
plaintiff and in favor of his competitor, 
Union Supply Company, by furnishing the 
competitor the service of withholding from 
the wages of defendant’s employees the price 
of goods purchased from the competitor, 
Union Supply Company, and refusing such 
service to the plaintiff, which, alleged the 
plaintiff, violated Section 2(e) of the Robin- 
son-Patman Act, 15 U. S. C. A. §13(e). 
The complaint, as amended, also charged 
a conspiracy between the defendant ‘and 
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Union Supply Company to discriminate in 
favor of Union Supply Company and against 
the plaintiff in violation of Sections 2(a) 
and 2(e) of the Robinson-Patman Act. 


[Summary Judgment] 


The appellee made direct sales to Union 
Supply Company. It made no sales to ap- 
pellant. The appellant had purchased from 
wholesalers some merchandise manufactured 
by appellee of which only a very small 
portion had ever moved in interstate com- 
merce. The appellee contends, perhaps cor- 
rectly, that the only item produced by 
it and acquired by appellant during the 
wplicable period, which ever moved in inter- 
«tate commerce, was 1 Dozen Mrs. Mc- 
aregor’s Nails, billed by a wholesaler to 
eppellant at an invoice price of .85¢. The 
ippellee filed a motion for summary judg- 
nent, affidavits and counter-affidavits were 
filed, and the appellant’s deposition was 
taken. The court entered a summary judg- 
ment for the appellee. From the judgment 
this appeal is taken. Section 2(a) of the 
Act is confined to discriminations in price, 
and no facts are here shown that could be 
made the basis of invoking its provisions. 
Section 2(e) of the Act provides: 


“Tt shall be unlawful for any person 
to discriminate in favor of one purchaser 
against another purchaser or purchasers 
of a commodity bought for resale, with or 
without processing, by contracting to 
furnish or furnishing, or by contributing 
to the furnishing of, any services or 
facilities connected with the processing, 
handling, sale or offering for sale of any 
such commodity so purchased upon terms 
not accorded to all purchasers on pro- 
portionally equal terms.” 15 U. S. C. A. 
§ 13(e). 


[Commerce and Competition] 


It will be noted that the quoted subsec- 
tion of the statute omits the words, “en- 
gaged in commerce”, which follow the word 
“person” in subsections (a), (c), (d) and 
(£) of this section of the Act. But, as was said 


by the Court of Appeals of the Eighth Circuit: 


“Reading the subsections of section 2 
as a whole and also with the criminal 
provisions of section 3, and viewing the 
Robinson-Patman Act in its unity and in 
its interrelation to the Clayton Act, we 
do not see how any possible doubt can 
exist that Congress intended that subsec- 
tion (e), equally with the other subsec- 
tions of section 2, should apply only to 
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those engaged in interstate commerce, 
and that the omission of the limitative 
expression ‘engaged in commerce’ from 
the language of subsection (e) was patently 
inadvertent, but that the words by sound 
implication are inherent in its general and 
sectional context.” Elizabeth Arden Sales 
Corporation v. Gus Blass Co., 8th Cir. 1945, 
150 F. 2d 988, 992. 


The commodities involved which were or 
might have been in interstate commerce 
were slight in volume, approaching per- 
haps the de minimis level. In. determining 
whether transactions are in interstate com- 
merce under the Fair Labor Standards Act, 
29 U.S. C. A. § 201 et seq., it has been said 
that the de minimis rule applies. Hunter 
v. Madison Avenue Corporation, 6th Cir. 1949, 
174 F. 2d 164. It is likewise applicable 
where the Robinson-Patman Act is invoked. 
We think it needless here to sift the facts 
shown by the record to ascertain whether 
there was substantial quantity of goods 
sold in interstate commerce in the sale of 
which there was or might havé been com- 
petition between Union Supply Company 
and the plaintiff. Nor do we find it neces- 
sary to make any holding as to whether 
there need be any substantial lessening of 
competition or any tendency toward a 
monopoly as an eleinent of a violation of 
Section 2(e) of the Act as is required un- 
der Section 2(a). 


[Relationship Between Parties] 


The Federal Trade Commission has held 
that a buyer of a manufacturer’s goods from 
a wholesaler qualifies the buyer as a “pur- 
chaser” from the manufacturer within the 
contemplation of the Act. Kraft-Phenix 
Gorporation, 25° EM Te” Ce $37; Luxor, 31 
F. T. C. 658. There are judicial decisions 
reaching a like result. Elizabeth Arden v. 
Federal Trade Commission, 2d Cir. 1946 
[1946-1947 Trape Cases 57,467], 156 F. 
2d 132; Standard Oil Co. v. Federal Trade 
Commission, 7th Cir. 1949 [1948-1949 TrapE 
Cases § 62,382], 173 F. 2d 210. These were 
cases where the manufacturer furnished a 
service in connection with the resale by the 
retailer of the commodity produced by the 
manufacturer or maintained a control over 
the retail sale price. It has been recently 
held, in a case brought for an alleged viola- 
tion of Section 2(a) of the Act, that in the 
absence of any direct relationship between 
manufacturer and retailer or a control over 
the relations between jobber and retailer, 
the retailer would not be regarded as a “pur- 
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chaser” within the meaning of the Act. 
Klein v. The Lionel Corporation, U. S. Dist. 
Ct. Del. 1956 [1956 TrapE Cases { 68,265], 
138 F. Supp. 560. The Elizabeth Arden case 
is not contrary to this holding. There the 
manufacturer, in furnishing demonstrator 
service, discriminated between retailers who 
purchased the manufacturer’s product from 
wholesalers and other retailers who pur- 
chased direct from the manufacturer. A 
direct relationship existed between manu- 
facturer and retailer. Elizabeth Arden, Inc. v. 
Federal Trade Comm., 2 Cir. 1946 [1946-1947 
TravE Cases 957,467], 156 F. 2d 132, Cert. 
GkSne dsKlile Wee Seaton Gs Sy MGiee lili Qe 
L, Ed. 1828. 


[Service Not Connected to Sale] 


Here the appellant complains that the 
store of appellee’s wholly owned subsidiary 
is permitted to take assignments of wages 
which appellee will honor to cover mer- 
chandise purchases and that such privilege 
is denied to the appellant. The prohibition 
of Section 2(e) is not against every dis- 
crimination, nor even against every dis- 
crimination in the course of interstate 
commerce. The prohibition is against discrimi- 
nation in the furnishing of ‘services or 
facilities connected with the processing, 
handling, sale, or offering for sale of any 
such commodity”. The language is not 
complex nor are the words technical. Neither 
the legislative history nor the judicial inter- 
pretation of the quoted words requires us 
to depart from their literal meaning. The 
service, furnished to Union Supply Com- 
pany and denied the appellant, does not 
have any connection with the processing, 
handling, sale or offering for sale of any 
of the commodities which may have been 
sold by the appellee to Union Supply Com- 
pany where like commodities, manufactured 
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by appellee, were purchased by appellant 
from a wholesaler. This is a particularly 
apt situation for the application of the 
maxim “expressio unius est exclusio alterwus.” 
In Corn Products Refining Co. v. Federal 
Trade Commission [1944-1945 TrapE CASES 
{ 57,363], 324.U..S.. 726,65 on Ch 96l so 
L. Ed. 1320, it was decided that prohibited 
discrimination resulted where a manufacturer 
of dextrose supplied advertising for one 
producer of candy in which dextrose was 
used, without furnishing a like service to 
others who made similar products using 
dextrose. The court found that the use of the 
dextrose in making candy was a “processing” 
of the commodity within the meaning of 
Section 2(e). It was held that the violation 
could. and did occur, without any express 
agreement for the furnishing of the service. 
In its opinion, the Court said: 


“Tt is enough if: the discrimination be 
made in favor of one who is a purchaser 
and denied to another purchaser ,or other 
purchasers of the commodity.” 324 U.S. 744. 


So we think the service rendered or 
facility furnished must be with respect to a 
specific commodity or in connection with a 
sale or sales of a specific commodity. We 
do not believe. it was intended by the Con- 
gress to require, under the penalties of the 
Act, that a manufacturer accord to all 
merchants who might acquire some of its 
manufactured goods in ccurse of trade, the 
right to extend credit to the employees of 
the manufacturer and have payment with- 
held from their wages, even though such a 
service was rendered to a competitor. ‘In 
other words, the services or facilities that 
must be made available on proportionally 
equal terms to all purchasers in competition 
are merchandising services or facilities. Such 
not being the situation in the case before 
us, the judgment is affirmed. 


[1 68,345] Radio Electronics Company v. Radio Corporation of America. 
In the North Carolina Supreme Court. Spring Term 1956. No. 386-Forsyth. Filed 


May 9, 1956. 


Appeal by plaintiff from judgment of Jounston, Resident Judge, entered 29 December, 


1955, in Chambers, Forsyth. 


North Carolina Monopolies and Trusts Law 


Combinations and Conspiracies under State Laws—Oral Exclusive Distributorship 
Contract—Validity—An oral contract prohibiting a manufacturer from making any sale 
or distribution of certain of its products in North Carolina other than to and through 
a company the manufacturer appointed as the exclusive distributor for the state was held 
void and unenforceable since, under the North Carolina antitrust laws, a contract limiting 
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Radio Electronics Co. v. Radio Corp. of America 

the rights of any person to do business anywhere in the state must be in writing. A 
contract whereby. a person is made exclusive distributor for the State of North Carolina, 
precluding the manufacturer from doing business in the state otherwise than through 
that single channel, is void unless the party so limited or restricted agrees thereto 


in writing. 


See Combinations and Conspiracies, Vol. 1, § 2319.35, 2323.35. 
For the plaintiff-appellant: Spry, White & Hamrick. 
For the defendant-appellee: Deal, Hutchins & Minor. 


[Validity of Contract | 
Civil action to recover damages for breach 
of contract. 


Defendant, by demurrer, challenged the 
validity of the alleged contract. The hear- 
ings was on such demurrer. A condensed 
narrative of the terms of the contract, as 
alleged by plaintiff, is as follows: 

Plaintiff is a North Carolina corporation, 
with principal office and place of business 
in Winston-Salem, North Carolina, 


Defendant is a Delaware corporation, with 
principal office and place of business in 
Camden, New Jersey. It was and is “en- 
gaged in a diversified business covering all 
phases of radio, electronics, television, and 
related fields, including manufacturing, broad- 
casting, televising, selling at wholesale and 
retail, and service businesses related to all 
of its other activities.” The alleged con- 
tract concerns only one lien of defendant’s 
products, to wit, its 16mm projectors, auxiliary 
equipment, accessories and parts. 

Before 1945, other 16mm projectors had 
been sold and were in use in North Carolina. 
Manufacturers thereof had established sales 
outlets in North Carolina. Shortly before 
August, 1945, defendant began to market 
its said products; but prior to 15 August, 
1945, the date of its contract with plaintiff, 
no market therefor had been established in 
North Carolina. 


[Oral Contract] 


Under the contract of 15 August, 1945, an 
oral contract, these obligations were assumed: 

Plaintiff agreed: (1) to maintain offices, 
show rooms, a sufficient inventory, a service 
department, etc., to enable it to market and 
service defendant’s said products in North 
Carolina; (2) to introduce, promote and 
develop, etc., the sale of defendant’s said 
products in North Carolina, through sales 
personnel, advertising, etc.; and (3) to pay 
for defendant’s products according to the 
list price established by defendant covering 
sales to its distributors. 
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Defendant agreed: (1) to assist plaintiff 
in the promotion of sales by means of na- 
tional advertising, literature, supervisory and 
demonstration personnel, etc.; (2) to ship 
and sell its said products, at its list price 
to distributors, as ordered by plaintiff; (3) 
“\. . to allocate to the plaintiff the exclusive 
sale of all Radio Corporation of America 
16mm Visual Products in the State of North 
Carolina § vs] G)Sahiwt do appoint no 
other distributor or distributors in the 
Statevofi North Carolinas sai2érand: (5)in 7: 
to refrain from selling Radio Corporation of 
America Visual Products directly to con- 
sumers within the State...” 


It was agreed that the contract should 
continue in effect “for an indefinite period, 
said period to continue for so long as the 
plaintiff complied with the terms of the 
agreement and conducted its business in 
such a way as to promote the sales and 
efficient service of” defendant’s said products. 


[Breach of Contract] 


Plaintiff developed, through its sales per- 
sonnel and through dealers approved by 
defendant, a large market throughout North 
Carolina for defendant’s said products; and 
in so doing plaintiff established for itself 
and for defendant an extensive and profit- 
able business. In short, plaintiff has dis- 
charged fully all of its contractual obligations. 


Prior to 12 November, 1954, defendant 
wilfully breached the contract (1) by quoting 
prices and making direct sales of its said 
products to plaintiff’s customers in the State 
of North Carolina, and (2) by constituting 
another firm, to wit, a firm procured by 
plaintiff as one of its approved dealers, to 
act as a distributor of its said products 
within the State of North Carolina. 

On 12 November, 1954, defendant notified 
plaintiff that its distributorship contract had 
been cancelled, “that the plaintiff’s name 
had been stricken from its list of distrib- 
utors and defendant would no 
longer honor its contracts or any orders 
placed thereunder.” Thereafter, notwith- 
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standing plaintiffs refusal to accede to this 
attempted unilateral cancellation of the con- 
tract, defendant has refused to recognize 
said contract or to permit plaintiff to act 
as its distributor in the State of North 
Carolina. 

By reason of defendant’s breach of con- 
tract, plaintiff alleges that it has been 
greatly damaged. 


[ Defenses] 

Defendant demurred on the ground that 
the complaint failed to state facts sufficient 
to constitute a cause of action, specifying 
as grounds for demurrer that the alleged 
contract is void and unenforceable because: 
(1)-it is in restraint of trade or commerce 
in the State of North Carolina; (2) it is 
an oral contract purporting to limit defend- 
ant’s right to do business in North Carolina; 
(3) it purports to prevent the appointment 
of other distributors in the State of North 
Carolina, and purports to prevent sales 
direct to customers, and purports to give 
plaintiff the exclusive right to sell defend- 
ant’s said products, all with intent to pre- 
vent competition in the buying and selling 
of such products; and (4) it is for an indefi- 
nite period, terminable at will, and has been 
validly terminated. 

The court below entered judgment sus- 
taining the demurrer. Plaintiff excepted 
and appealed. 


[North Carolina Law] 


Bossirt, Justice [/n full text]: If the con- 
tract is illegal, either at common law or 
by reason of statutory provisions relating 
to monopolies and trusts, GS 75-1 et seq., 
plaintiff cannot recover damages for the 
breach thereof. Shoe Co. v. Department 
Store, 212 N. C. 75, 193 S. E. 9; Fashion Co. 
v. Grant, 165 N. C. 453, 81 S. E. 606. In 
the cited cases, the contract, in direct viola- 
tion of GS 75-5(2), prohibited the merchant 
from selling competitive products of other 
manufacturers. 

The oral contract as alleged herein con- 
tains no express provision of this character. 
Nor does it contain any express provision 
prohibiting plaintiff from purchasing similar 
products from defendant’s competitors. Lewis 
v. Archbell, 199 N. C. 205, 154 S. E. 11. We 
need not consider whether the terms of the 
oral contract as alleged imply an obligation 
on the part of plaintiff to deal in defendant’s 
said products to the exclusion of those of 
defendant’s competitors. 
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The oral contract as alleged prohibits 
defendant from making any sale or distri- 
bution of its said products in North Caro- 
lina other than to and through plaintiff as 
exclusive distributor in the territory. 


GS 75-4, in pertinent part, provides: 


“No contract or agreement hereafter 
made, limiting the rights of any person 
to do business anywhere in the State of 
North Carolina shall be enforceable un- 
less such agreement is in writing duly 
signed by the party who agrees not to 
enter into any such business within such 
territory.” 


GS 75-4 was applied in Ice Cream Co. v. 
Ice Cream Co. [1953 TrapE Cases J 67,588], 
238 N.C. 317, 77 S. E. 2d 910. Reference 
was made to GS 75-4 in Sonotone Corp. v. 
Baldwin, 227 N. C. 387, 42 S. E. 2d 352. 
No other case in which GS 75-4 was con- 
sidered has come to our attention. 


[Oral Contract Void] 


The question is not whether the oral 
contract as alleged herein is void as an 
unreasonable restraint of trade, but whether 
it is void and unenforceable by reason of the 
provisions of GS 75-4. The General As- 
sembly has declared that no contract where- 
by a person limits and restricts his legal 
right to do business in the State shall be 
valid and enforceable unless in writing and 
signed by the party so contracting. 


True, the oral contract as alleged does 
not exclude defendant from engaging in 
business in North Carolina, but it does 
prohibit defendant’s right to do business 
except through plaintiff as its exclusive dis- 
tributor. Thus, it limits substantially de- 
fendant’s right to do business in North 
Carolina. Hence, under GS 75-4, the alleged 
oral contract is void and unenforceable. 


The conclusion reached is that a contract 
whereby a person, firm or corporation is 
made exclusive distributor for the State of 
North Carolina, precluding the manufac- 
turer from doing business in North Carolina 
otherwise than through this single chan- 
nel, is void unless the party so limited or 
restricted agrees thereto in writing. We 
need not consider whether the contract as 
alleged herein is void and unenforceable on 
other grounds. GS 75-4 controls. The 
wisdom thereof is a matter for the General 
Assembly. 


For the reasons stated, the judement of 
the court below is affirmed. 
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[1 68,346] Matter of Affiliated Coat & Apron Supply Company (Laundry Workers 
Joint Board of Greater New York Amalgamated Clothing Workers of America). 


In the New York Supreme Court, New York County, Special Term, Part I. 135 
N. Y. L. J., No. 85, page 7. Dated May 2, 1956. 


Donnelly and Sherman Antitrust Acts 


Combinations and Conspiracies under Federal and State Laws—Labor Unions— 
Collective Bargaining Agreement—Notice of Intention To Serve Customers of Competi- 
tors—Legality.—A provision of a collective bargaining agreement requiring an employer 
to give competitive linen supply companies two weeks’ notice before commencing to 
serve the customers of competitors was not shown to be violative of the federal or state 
antitrust laws. Assuming that the provisions of the antitrust laws which exempt labor 
unions would not apply where a union attempts to aid violations by non-labor groups 
or to assist employers in restraining trade, there was no factual showing that the pur- 
pose and object of the provision was other than the protection of the union’s own mem- 
bers against claims of shortages which might be asserted against them by the employer. 


See Combinations and Conspiracies, Vol. 1, J 2101.005, 2449.34. 


[Stay of Arbitration Proceeding Sought] 


Hecut, Justice [In full text except for 
omissions indicated by asterisks]: This is a 
motion by Affiliated Coat & Apron Supply 
Company, hereinafter referred to as the 
“Employer,” to stay arbitration proceedings 
commenced by Laundry Workers Joint 
Board of Greater New York Amalgamated 
Clothing Workers of America, hereinafter 
referred to as the ‘Union,’ under an agree- 
ment dated October 17, 1955. The Em- 
ployer seeks to stay the Union from bringing 
any other arbitration proceedings pursuant 
to the said agreement, and demands a trial 
of the issue as to the making of a contract 
providing for arbitration and as to the 
Employer’s alleged failure to comply with 
the contract. 


[Validity of Notice Requirement] 

Admittedly, the Employer, on October 17, 
1955, signed a collective bargaining agree- 
ment to which the Union was the other 
party, containing a provision that “Any and 
all complaints, grievances, or disputes aris- 
ing between the parties hereunder, on ac- 
count of, or in connection with or in relation 
to this agreement or the interpretation, per- 
formance, termination or any alleged breach 
thereof, shall forthwith be left for arbitra- 
tion and final determination” to an arbitrator 
named in the agreement. Upon receipt, on 
February 9, 1956, and February 10, 1956, 
of notices for a hearing on February 14, 
1956, before the arbitrator, of specified com- 
plaints by the Union against the Employer, 
the latter made the present application, con- 
tending that (1) the Agreement was pro- 
cured through duress and coercion, (2) the 
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Union’s failure to return a copy signed by 
it for a period of more than three months 
revoked the Employer’s offer, (3) the al- 
leged contract lacks mutuality because the 
Union reserved the right to strike, (4) the 
Agreement authorizes the arbitrator to 
award injunctive relief and to impose penal- 
ties or fines, and (5) the requirement of the 
Agreement that two weeks’ notice be given 
to the Employer’s competitors of the Em- 
ployer’s intention to serve the customers of 
such competitors constitutes a violation of 


the state and federal anti-trust laws. 
* Ok Ok 


The assertion that the provision for two 
weeks’ notice to a competitor before com- 
mencing to service the latter’s customers 
constitutes an illegal restraining of trade is 
not supported by any evidence, whereas the 
uncontradicted evidence, submitted by the 
Union establishes the contrary. The Union’s 
claims that the purpose and object of the 
requirement was to protect the employees 
of the supplanted competitor against claims 
by their employer resulting from their in- 
ability to collect outstanding linen from 
customers transferring their business to a 
competing concern. The title or caption of 
the provision (paragraph 35) tends to con- 
firm the Union’s explanation “Protection of 
Route Men in Linen Division.” The pro- 
vision is equally applicable to all competi- 
tors of the instant Employer, and there is 
no evidence whatsoever of an intention to 
discriminate in favor or against any partic- 
ular employer or employers of the Union’s 
members. ‘The petitioner has from time to 
time demanded that the Union enforce the 
provision for two weeks’ notice when its 
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own competitors were acquiring its cus- 
tomers and it has thus obtained two weeks’ 
business in each instance, that it would not 
otherwise have had. Assuming that the 
provisions of the anti-trust statute which 
exempt labor unions would not apply where 
a union attempts to aid violations by non- 
labor groups or to assist employers in re- 
straining trade (see Reinman, et al. v. Jaffe, 
et al. [1952 Trape Cases { 67,328], 280 App. 
Div., 837; Manhattan Storage & Warehouse 
Co. v. Movers & Warehousemen Association, 
Inc., 262 App. Div., 332, reversed on other 
grounds [1940-1943 TrapE Cases {[ 56,224]; 
289 N. Y. 82), there is no factual showing 
here that the purpose and object of the 
provision for two weeks’ notice is other 
than the protection of the Union’s own 
members against claims of shortages which 
might otherwise be asserted against them 
by their employers. The charge of ille- 
gality has been overruled in a case involvy- 
ing the very same provision (Matter of 
Simon [Sun Ar Wet Wash Laundry, Inc.], 
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Mr. Justice Aurelio, N. Y. L. J., April 17, 
1956 [1956 Trape Cases § 68,327]), and in 
another where the contractual provision 
assailed as illegal was even more drastic 
(In re General Dry Cleaners, 75 N. Y. S. (2d) 
615). As the United States Supreme Court 
said in United States v. Hutcheson (312 U. S. 
219, p. 232 [1940-1943 TrapE Cases {56,091]): 


“So long as a union acts in its self- 
interest and does not combine with non- 
labor groups, the licit and the illicit under 
section 20 are not to be distinguished by 
any judgment regarding the wisdom, or 
unwisdom, the rightness or wrongness, 
the selfishness or unselfishness of the end 
of which the particular union activities 
are the means.” 

* Ok Ok 
[Motion Denied] 


For the reasons indicated this motion is 
denied in all respects. Settle order in which 
provision shall be made for adequate notice 
to petitioner of the hearing before the 
arbitrator. 


[1 68,347] D & A Motors, Inc., Sidney David, Thomas Attanasio, Harry Stone, 


Stone Motors Corp., suing on behalf of themselves and all others similarly situated v. 
General Motors Corporation, General Motors Acceptance Corporation, Ford Motor Com- 
pany, Chrysler Corporation, Chrysler Sales Corporation, Plymouth Motor Corporation, 
Dodge Brothers Corp., American Motors Sales Corp., Packard Motor Car Co., Inc., The 


Studebaker Corp., Studebaker Packard Corp., and National Automobile Dealers 
Association. 


In the United States District Court for the Southern District of New York. Civil 
106-114. Filed May 10, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Who May Bring Suit—“Spurious” Class Action.—Former automobile dealers, claiming that 
they are unable to do business in the automobile retailing field as a result of illegal 
monopolization by automobile manufacturers and others, could not maintain an action for 
treble damages and injunctive relief on behalf of all other dealers similarly situated. The 
dealers failed to define the class, and they raised a number of different claims, too 
numerous and too varied to be available to a single class. They failed to define a class 
of claimants injured in the same manner by the same conduct and opened the suit to 
innumerable potential parties, each of which would be required to show its injury sepa- 
rately and upon different facts. 


See Private Enforcement and Procedure, Vol. 2, § 9005.20. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 


For the defendants: Milton Handler for General Motors Corp. and General Motors 
Acceptance Corp.; Kelley, Drye, Newhall & Maginnes for Chrysler Sales Corp. Cravath, 
Swaine & Moore for Studebaker Packard Corp. and Packard Motor Car Co., Inc. Hughes 


Hubbard, Blair & Reed for Ford Motor Co. John L. Case for Nati i 
Dealers Assn. All of New York, N. Y. Se ee ie cee 
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Memorandum 
[Class Action] 


Epmunp L. Patmtert, District Judge [In 
full text]: This is an action for treble 
damages and injunctive relief under the 
anti-trust laws. The defendants move to 
dismiss the complaint as a class action or, 
in the alternative, to strike the allegations 
of the complaint relevant to the class. 


The named plaintiffs, formerly dealers in 
Kaiser-Frazer cars, claim that as a result 
of illegal monopolization by the defendants, 
they are unable to do business in the auto- 
mobile retailing field. They have brought 
this action under Rule 23(a)(3), F. R. Civ. 
P., as a “spurious” class action on behalf 
of themselves and all others similarly situ- 
ated. Defendants, with the exception of 
the defendant National Automobile Dealers 
Association, are manufacturérs of auto- 
mobiles or their affiliates. 


[Allegations Insufficient] 


Plaintiffs have omitted from their com- 
plaint the basic allegations necessary to 
bring it within the terms of Rule 23(a)(3). 
Raybin v. Avco Mfg. Corp., 12 F. R. D. 321 
(S. D. N. Y. 1952). More important, how- 
ever, they have failed adequately to define 
the class. See Hathaway Motors, Inc. v. 
General Motors Corp., CCH TRrapE REGULA- 
TION Reports para. 67,997 (D. Conn. 1955). 
The class is described only as “those situ- 
ated similarly to the plaintiffs’ or “inde- 
pendent dealers such as the plaintiffs.” Its 
membership must be inferred from the sub- 
stantive allegations of the complaint. The 
complaint, while alleging a general scheme 
of monopolization by the defendants, ap- 
pears to raise a number of different claims, 
too numerous and too varied to be available 
to a single class. 


[Claims] 


The named plaintiffs, themselves, appear 
to make two distinct claims. First, they 
suggest that the initial loss of their Kaiser- 
Frazer business was an indirect result of 
the defendants’ attempt or conspiracy to 
monopolize the manufacture and distribu- 
tion of automobiles. Specifically, they allege 
that the direct cause of their going out of 
business was the decline of Kaiser-Frazer’s 
position in the automobile industry, and 
that that decline was the proximate result 
of defendants’ alleged monopolistic prac- 
tices. Secondly, plaintiffs claim that their 
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present inability to reenter the field is at- 
tributable to a uniform and willful refusal 
by the defendants to franchise them. This 
policy and its consequences to the plaintiffs 
are claimed to be an integral part of the 
alleged scheme of monopolization. 


[Description of Class] 


The complaint also refers generally to 
the detrimental effects of the defendants’ 
policies upon the business and good will of 
franchised and independent dealers. Thus, 
it is unclear whether the class referred to 
is confined to former dealers driven out of 
business, is comprised of all would-be deal- 
ers allegedly denied access to the industry, 
or also includes independent dealers still 
doing business in the face of the monopo- 
listic practices alleged. 


Since the spurious class action is essen- 
tially a device for permissive joinder, its 
appropriateness in a given case must be 
tested in terms of the advisability of join- 
ing all claims within the described category. 
See 3 Moore, Federal Practice § 23.10(3) (2d 


Ed. 1948). For this reason, a clear defi- 
nition of the class is essential. Even the 
affidavit of plaintiffs’ attorney, however, 


fails to lend precision to the allegations of 
the complaint. It asserts that “all persons 
who have been in the retail automobile 
trade but have been denied the opportunity 
to buy and sell new automobiles and, there- 
fore, in many instances have been forced 
out of the business altogether are in sub- 
stantially the same position as the plain- 
tiffs.” Like the allegations of the complaint, 
this category is unlimited either as to place 
or time. The problems inherent in joint 
trial of the many legal and factual issues 
suggested would outweigh the advantage 
of a single determination on the common 
issue of whether defendants have engaged 
in a conspiracy to monopolize. An initial 
determination, for example, of whether all 
intervening parties had the requisite busi- 
ness interest for a treble damage suit against 
these defendants, would require separate 
review of their associations with the de- 
fendants and in the retailing business gener- 
ally. See Peller v. International Boxing Club, 
Inc. {1955 TrapE Cases { 68,202], 227 F. 2d 
593 (7th Cir. 1955) ; Brownlee v. Malco Thea- 
tres, Inc. [1950-1951 Trape Cases { 62,911], 
99 F. Supp. 312 (W. D. Ark. 1951). As to 
each intervenor, moreover, a separate de- 
termination would be required concerning 
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the relationship between defendants’ alleged 
misconduct and the plaintiffs’ inability to 
obtain a franchise or remain in the retail- 
ing field. This difficulty, as well as the 
problems of proof posed by a complaint 
unrestricted to a single competitive area, 
distinguish this case from cases in which 
class anti-trust actions alleging damage to 
each party “in the same manner” have been 
approved. See Kainz v. Anheuser-Busch, Inc. 
[1952 TrapE CAsEs §[ 67,221, 67,245], 194 F. 
2d 737 (7th Cir. 1952), cert. den., 344 U.S. 
820 (1952); Weeks v. Bareco Oil Co. [1940- 
1943 Trape Cases § 56,173], 125 F. 2d 84 
(7th Cir. 1941); Bascom Launder Corp. v. 
Telecoin Corp. [1950-1951 TRapE CASES 
{ 62,556], 9 F. R. D. 677 (S. D. N. Y. 1950), 
aff'd [1953 Trape Cases § 67,472] 204 F. 2d 
331 (2d Cir.), cert. den. 345 U. S. 994 
(1953). If, as implied by the complaint, the 
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class were deemed to include all dealers 
presently in the retail automobile business, 
the relevant evidence could easily exceed 
any manageable compass upon the trial. 


[Dismissal] 

The action must be dismissed as a class 
action. Far from defining a class of claim- 
ants injured in the same manner by the 
same conduct, plaintiffs have opened the 
field to innumerable potential parties, each 
of which would be required to show its 
injury separately and upon different facts. 
Austin Theatre, Inc. v. Warner Bros. Pic- 
tures, Inc., Civ. No. 96-334, S. D. N. Y., 
opinion of McGohey, J., February 15, 1956 
[1956 Trape CAsEs { 68,278]. 


Defendants’ motion to dismiss the com- 
plaint is granted. 


Submit order on notice. 


American Crystal Sugar Company v. The Cuban-American Sugar Company. 


In the United States District Court for the Southern District of New York. Civil 


108-55. Filed May 11, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Pretrial Procedure 
—Motion To Strike—Sufficiency of Allegation.—In an action by a manufacturer of beet 
sugar charging that a manufacturer of cane sugar unlawfully acquired shares of the for- 
mer’s stock in violation of the Clayton Act, the defendant’s motion to strike a paragraph 
of the complaint setting forth letters between the parties was granted on the ground that 
an answer to the paragraph would present to the defendant a substantial difficulty in 
pleading, which would constitute prejudice to the defendant in connection with the 


formation of the triable issues in the case. 


See Private Enforcement and Procedure, Vol. 2, § 9026. 
For the plaintiff: Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
For the defendant: Appell, Austin & Gay, New York, N. Y. 


Memorandum 
[Motion To Strike] 


Levet, District Judge [In full text]: This 
is a motion under Rules 8(a), 8(e) and 
12(f) of the Federal Rules of Civil Pro- 
cedure to strike a certain paragraph from 
the complaint in this action. This is a civil 
action for alleged violation of Sections 12 
and 16 of the Clayton Act (15 USCA 22, 
26) to prevent and restrain the violation by 
the defendant of Section 7 of said Act (15 
USCA M8). 
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[Acquisition of Stock] 


The pleadings show that the plaintiff al- 
legedly is engaged in the manufacture of 
sugar from sugar beets; the defendant is 
a producer of sugar from raw sugar cane 
produced in Cuba. The plaintiff is said to 
be a publicly-held corporation with 364,017 
common shares and 58,969 shares of pre- 
ferred stock issued and outstanding. The 
defendant is alleged to have purchased cer- 
tain shares of the plaintiff’s common stock 
so that on January 31, 1956 the said de- 


© 1956, Commerce Clearing House, Inc. 


Number 49—139 
6-1-56 


fendant is claimed to have owned, directly 
or indirectly, 83,600 shares of the plaintiff’s 
common stock, or approximately 19.8% of 
the voting stock of the plaintiff. 


[Sufficiency of Allegation] 


In paragraph 23 of the complaint, the 
plaintiff alleges: “On the 2d day of Febru- 
ary, 1956, plaintiff’s chairman of the board 
addressed a letter to defendant’s chairman 
of the board reading as follows:’. Here 
follows a certain letter among other things 
stating that “Our companies are in direct 
and continuous competition with each other 
in the marketing of refined sugar, you of 
course with cane; we with beet.” The same 
paragraph of the complaint then alleges: 
“On the 17th day of February, 1956, de- 
fendant’s chairman of the board wrote a 
letter to plaintiff's chairman of the board 
reading as follows:”’. Then follows a cer- 
tain letter with several paragraphs contained 
therein disputing several of the contentions 
of the plaintiff set forth in the first letter 
above mentioned. The same paragraph 23 
of the complaint then continues: “On the 
27th day of February, 1956, plaintiff's chair- 
man of the board replied as follows:”. Here 
follows another letter, allegedly written by 
the plaintiff to the defendant, in which the 
plaintiff, among other things, apparently 
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enunciates its intention of submitting the 
problems raised between the parties to the 
Department of Justice and the Securities 
and Exchange Commission. 

To answer this paragraph of the com- 
plaint, which includes over eight pages of 
typing, presents to the defendant a sub- 
Stantial difficulty in pleading. This consti- 
tutes prejudice to the defendant in connection 
with the formation of the triable issues in 
this case. The defendant may well question 
the nature of the answer to be addressed 
to such paragraph: Is it the sending of 
the letters, the receipt of the letters, or is 
it a mass of material contained in said 
letters? Consequently, the requirement of 
Rule 8(a), to the effect that each averment 
of a pleading shall be simple, concise and 
direct, would appear to be violated to the 
prejudice of the defendant. 

Accordingly, pursuant to Rule 12(f) of the 
Federal Rules of Civil Procedure, this para- 
graph must be stricken from the pleading. 


The plaintiff shall, within ten days after 
receipt of notice of entry of order herein, 
serve an amended complaint, omitting said 
paragraph, and if it elects to do so, allege 
in proper form any material allegation 
necessary as a substitution for any perti- 
nent matter or matters therefrom. 


Settle order on notice. 


[] 68,349] Coats Loaders & Stackers, Inc., whose name has been changed to Coats 
Company (a co-partnership consisting of G. E. Coats, Wonnie Coats, Bonnie Semprini, 
and Evelyn Nordstrom) v. Robert D. Henderson and Big Four Industries, Inc. 


Naomi F. Teegarden, Verne Stephenson and Coats Company (a co-partnership con- 
sisting of G. E. Coats, Wonnie Coats, Bonnie Semprini and Evelyn Nordstrom) v. Big 


Four Industries, Inc. 


In the United States Court of Appeals for the Sixth Circuit. 


May 17, 1956. 


Nos. 12420, 12421. Filed 


Appeals from the United States District Court for the Southern District of Ohio, 


Western Division. DRuFFEL, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Licensing Agreements—Licensee’s Agree- 
ment Not to Sell to Financially Connected Dealers—Legality—A provision of a patetit 
licensing agreement under which the licensee agreed not to sell a patented product to any 
distributor or dealer in which it or any of its stockholders or officers have any financial 
interest, unless otherwise mutually agreed upon, does uot violate the antitrust laws. The 
purpose of the provision was to obviate the possibility that the licensee would sell the 
patented product at a reduced price to an alter ego and thereby reduce the amount of 
royalties, which were based on net invoices. The provision is entirely reasonable, with no 
discernible adverse effect upon the public interest. 


See Combinations and Conspiracies, Vol. 1, J 2013. 
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For the appellants: Argued by Charles F. Meroni, Chicago, Il. and Rudolph L. 
Lowell, Des Moines, Ia. (Charles F. Meroni, Rudolph L. Lowell, George P. Comfort, 
Des Moines, Ia., and John McCaslin, Cincinnati, Ohio, on the brief). 


For the appellees: Truman A. Herron, and J. Warren Kinney, Jr., Cincinnati, Ohio 
(Truman A. Herron, Edward B. Evans, Cincinnati, Ohio, and J. Warren Kinney, ies 


on the brief). 


Before MARTIN, MILver and Stewart, Circuit Judges. 


[Patent Suits] 


Stewart, Circuit Judge [Jn full text except 
for omissions indicated by asterisks]: These 
are joint appeals from judgments of the dis- 
trict court in two related patent cases. 


The first was an action for a declaratory 
judgment filed by Coats against Henderson 
and Henderson’s licensee Big Four to estab- 
lish the right of Coats to make, use, and 
sell tira dismounting devices which had 
been alleged to infringe Henderson patent 
2,609,039. Henderson and Big Four filed 
a counterclaim alleging infringement of that 
patent by Coats. The district court, filing 
findings of fact and conclusions of law but 
no opinion, concluded that the Henderson 
patent was valid and infringed, and accord- 
ingly entered judgment for Henderson and 
Big Four. 

The second action was brought against 
Big Four by Coats and others as the own- 
ers of Teegarden patent 2,413,010 for in- 
fringement of that patent by Big Four in 
making, using, and selling the Henderson 
devices. In that case the district court, also 
without opinion, concluded that there was 
no infringement, and accordingly also en- 
tered judgment for Big Four.’ 


No separate trial of the second case was 
had in the district court. After the con- 
clusion of the hearing in the first action the 
two cases were consolidated, and it was 
agreed by the parties that the evidence in 
the first action was to apply with equal 
force and effect in the second. The appeals 


were heard together in this court. 
Pe Pa 


THE REMAINING ISSUES 


Coats makes three additional contentions 
on this appeal: (1) that Henderson and Big 
Four were guilty of unfair competition in 
certain written and alleged oral statements, 
(2) that a letter sent by the president of 
Big Four to Coats’ customers after the dis- 
trict court’s judgment in favor of Henderson 
and Big Four so misrepresented the scope 


of the decree as to justify setting it aside, 
(3) that a provision in the license agreement 
between Henderson and Big Four is in 
illegal restraint of trade so as to preclude 
the enforcement of the Henderson patent 
by them. These arguments find slender 
factual support. That they have been in- 
jected at all is a reflection rather of the 


ingenuity and aggressiveness of able counsel. 
* * X 


[Validity of License Provision| 


The provision in the license agreement 
which Coats says violates the anti-trust 
laws is as follows: 


“Licensee agrees that it will not sell 
to any distributor or dealer in which it 
or any of its stockholders or officers have 
any financial interest, directly or indirectly, 
unless otherwise mutually agreed upon.” 


Since the license agreement provided that 
the royalties payable to Henderson were 
to be based upon Big Four’s net invoices, 
the obvious purpose of this provision was 
to obviate the possibility that Big Four 
would sell licensed tire removers at a re- 
duced price to an alter ego and thus reduce 
the amount of royalties payable to Hender- 
son. Counsel for Coats concede that they 
“have found no case directly in point hold- 
ing that a restrictive covenant of the char- 
acter of Article 5 herein complained of is 
a violation of the antitrust laws.” The rea- 
son for that, we think, is that such a cove- 
nant is an entirely reasonable one, with 
no discernible adverse effect upon the pub- 
lic interest. “Unquestionably, the owner 
of a patent may grant licenses to manu- 
facture, use or sell upon conditions not 
inconsistent with the scope of the monopoly.” 
General Talking Pictures Corp. v. Western 
Electric Co., 304 U. S. 175 (1938). 


[A firmed] 


For the reasons stated, the judgments 
of the district court are in all respects 
affirmed. 


1The full corporate, partnership and indi- 
vidual identities of the parties appear in the 
caption, 
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[68,350] Reid v. Empire Sportswear Co., Inc. 


In the New York Supreme Court, New York County, Special Rennie Part: Gut. 
135 N. Y. L. J., No. 90, page 7. Dated May 9, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief—A 
fair trader’s motion for a temporary injunction to restrain a company from selling its fair 
traded swimsuits at prices below their established fair trade prices was granted where 
there was no effective denial by the company that it sold and continues to sell the swim- 
suits below their established prices. 


See Fair Trade, Vol. 1, 3354.34. 


[Temporary Injunction Granted | the various points made in the affidavits 
Horstaprer, Justice [Jn full text]: Motion of the defendant’s attorney. The defendant 
for a temporary injunction is granted. There 1s, accordingly, enjoined from. selling or 
is no effective denial by the defendant that offering to sell the plaintiff's trade-marked 
it has sold and continues to sell the plain- Swimsuits at retail below their established 
tiff’s trademarked swimsuits at prices below retail prices. The plaintiff will furnish »an 
those established by the plaintiff's fair trade undertaking for $500. Settle order. 
contract. The plaintiff has successfully met 


[f] 68,351] Eastman Kodak Co. v. Masters, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 135 
N. Y. L. J., No. 97, page 6. Dated May 18, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Fair Trade Injunction— 
Advertising and Offering for Sale in Fair Trade Jurisdiction Goods Below Established 
Prices in Non-Fair Trade Jurisdiction—A New York retailer, having an affiliated store 
in Washington, D. C. (a non-fair trade jurisdiction), violated a restraining order prohibit- 
ing it from advertising, offering for sale, or selling a camera company’s products below 
their established New York fair trade prices when it advised its New York customers 
that the camera company’s fair traded products could be purchased, by mail order, from 
the Washington, D. C., store at less than their established New York fair trade prices. 
The retailer gave selected customers in New York advertising material and order blanks 
of the Washington, D. C., store which listed the company’s products at discount prices. 
The fact that the retailer has advertised and offered for sale the company’s products 
at less than the fair trade prices is sufficient to constitute a violation of the order. The 
order was broad enough to prohibit the retailer from making such offerings or distributing 
such advertising, not only for its own account, but also for the account of its affiliate in 
-Washington, D. C. The retailer may not, in violation of the order, assist in the activity 
of the Washington, D. C., store. 


See Fair Trade, Vol. 1, J 3366.34, 3380.34. 


[Restraining Order] a that upon is filing by plaintift 

: : : of a surety company bond in the sum o 

, ee Tse Un NCL AS Be $500.00, signed by a Justice of this Court, 
tiff instituted this action on December 22, defendant, Masters, Inc., its officers, agents, 
1953, to enjoin the defendant from violating employees, and all persons acting under 
the provisions of the General Business Law, the authority or control of said defend- 
sections 369-a et seq. It obtained a tem- ant be and the same hereby are restrained 
its eee an Tamuary, ot and enjoined during the pendency of this 

Pe osc Vine 0 OF tO. action and until entry of final judgment 
1954, which provided, among other things, herein from advertising, offering for sale 
as follows: or selling, at retail, cameras, films, and 
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Eastman Kodak Co. v. Masters, Inc. 


various other photographic supply items 
manufactured and sold by plaintiff and 
bearing plaintiff's trademarks, brands and 
name, all as more particularly described 
in the affidavits of the moving party and 
in the complaint, at prices below the mini- 
mum retail resale prices established for 
each of said commodities by the plaintiff 
within the State of New York or at such 
prices as may hereafter be established for 
said commodities by the plaintiff.” 


[Method of Avoiding Order] 


The present motion is predicated upon 
the claim that the defendant is violating 
this order in that it persists in advertising 
and offering for sale at retail, cameras, films 
and various other photographic supply items 
manufactured and sold by plaintiff and bear- 
ing its trade marks, etc., at prices below 
the minimum retail resale prices established 
therefor, pursuant to plaintiff's Fair Trade 
contracts. Specifically, the plaintiff urges 
that the defendant has not made a direct 
assault on the order but has embarked on 
a subterfuge to avoid its provisions in the 
following manner: Defendant has a sister 
corporation which is owned by the same 
stockholders as the defendant herein and 
controlled by them from the defendant’s 
offices in New York City. This sister cor- 
poration is known as Masters Mail Order 
Co. of Washington, D. C., Inc. 

There is no Fair Trade law in the Dis- 
trict of Columbia and the corporation there 
situated has been engaged in the practice 
of advertising and offering for sale fair- 
traded merchandise in the State of New 
York by sending advertising into this state 
and selling mail order business from this 
state. What the defendant accomplishes, ac- 
cording to the undisputed affidavits offered 
by plaintiff, is that the defendant corpora- 
tion covertly aids and abets its sister cor- 
poration in Washington to avoid the Fair 
Trade law of this state by offering for sale 
and advertising the plaintiff’s products for 
sale at retail at below the minimum retail 
prices stipulated by plaintiff, in violation 
of the order of January 21, 1954. 

These offerings and this advertising are 
brought about by agents of the defendant in 
handling to selected customers in New York 
advertising material and order blanks of 
the Washington store, which lists a variety 
of plaintiff's products together with the 
legends “list price’ and “your price.” Ex- 
hibit B, which is attached to the moving 
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affidavit, reveals a combination of an order 
blank and price list which announces to the 
customers in a New York store that Masters 
Mail Order Co. of Washington, D. C., Inc., 
brings gigantic discounts on all fair-traded 
brands of merchandise that are being sold 
only at list prices in forty-five states. 

Also attached to the moving affidavit are 
affidavits of several shoppers. In substance, 
these show that when the customer sought 
to purchase a Kodak, the clerk would state 
that no discount could be allowed, as it is 
a fair-traded item, but when the clerk was 
confronted with the shopper’s “discount 
card,” the clerk would instruct her to go to 
the next counter where she would receive 
an order blank for Washington, stating that 
she could send for the Kodak to Washing- 
ton at a substantial discount. The shopper 
thereupon obtained an order blank at one 
of the counters in the defendant’s store. 


[Violation] 

It is these activities on the part of the 
sales force of the defendant that plaintiff 
claims constitute a violation of the order 
of January 21, 1954. The court is in accord. 
The language of the decree is broad enough 
to enjoin the defendant from making such 
offerings or distributing such advertising, 
not only for its own account, but also for 
the account of its related concern, namely, 
Masters Mail Order Co. of Washington, 
D.C., Inc. The entire thrust of defendant’s 
opposition is directed against an issue not 
tendered by the motion, to wit, that plaintiff 
is seeking to punish the defendant for ac- 
tivity of the Washington corporation as a 
violator of the order of this court, dated 
January 21, 1954. 

It seems clear to this court that, aside 
from the ability of Masters Mail Order Co. 
of Washington, D. C., Inc., to undermine 
the order of this court in the manner here- 
inbefore referred to, Masters, Inc., the de- 
fendant herein, may not, in violation of the 
order of this court, assist in the activity 
of the Washington concern. It is also clear 
that the defendant in this state is offering 
for sale, on behalf of Masters Mail Order 
Co. of Washington, D. C., Inc., product of 
the plaintiff below the established Fair 
Trade retail resale prices. Indeed, this 
constitutes an advertising in New York and 
thus a violation of the order of this court. 
To reach this conclusion, it is unnecessary 
to decide where the sale actually takes place 
or the actual relationship between the de- 
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fendant here and Masters in Washington. 
The fact that the defendant here has ad- 
vertised and offered for sale Eastman 
Kodaks below the prices is sufficient to con- 
stitute a violation of the order. 


[Fine] 

Accordingly, the defendant is found guilty 
of contempt and is fined the sum of $250 
and a counsel fee in like amount. Settle 
order. 


[] 68,352] Trade Union Courier Publishing Corporation, and Maxwell C. Raddock, 
Charles Raddock, and Bert Raddock, individually and as officers of said corporation v. 
Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. 
April 13, 1956. Filed May 10, 1956. 


Appeal from the Federal Trade Commission. 


No. 11,723. Argued 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation—Misleading Statements as to Endorsement of 
Newspaper and “Authorized” Ads—Validity of Order.—A Federal Trade Commission 
cease and desist order prohibiting a publishing company from falsely representing that 
its newspaper is endorsed by a labor union and from publishing and demanding payment 
for unauthorized advertisements was affirmed where the record in the case fully supported 
the findings and conclusions of the Commission. The proceeding was in the public interest, 
and the Commission committed no error in issuing the order. 


See Unfair Practices, Vol. 2, § 5031, 5089.25; FTC Enforcement and Procedure, Vol. 2, 
J 8611.71, 8611.81, 8621.620, 8801.410. 


Affirming and enforcing a Federal Trade Commission cease and desist order in 


Dkt. 5966. 
For the petitioner: Edward L. Smith, Washington, D. C. 
For the respondent: James E. Corkey, Federal Trade Commission, Washington, D. C. 


Before Biccs, Chief Judge, and McLAuGHLIN and STALEy, Circuit Judges. 


Commission committed no error when it 
issued the cease and desist order. Pursu- 


Opinion of the Court 


[FTC Order Affirmed] 


Per Curtam [In full text]: The record 
in this case fully supports the findings and 
conclusions of the Federal Trade Commis- 
sion. These are clear and definite. The 
proceeding was in the public interest. The 


ant to the Federal Trade Commission Act, 
Section 5(c), 15 USCA §45(c), a decree 
will be entered by this court affirming the 
Commission’s order and requiring the peti- 
tioners to obey its provisions. 


[ 68,353] United States v. Purofied Down Products Corporation, Louis Puro, Sam 


Puro, Joe Puro and Arthur Puro. 


In the United States District Court for the Eastern District of New York. Civil 


No. 12717. Dated May 8, 1956. 


Federal Trade Commission Act 


Unfair Practices—Civil Penalties for Violation of Federal Trade Commission Order 
—Second-Hand Feather Pillows Sold as New—Sufficiency of Evidence—aA corporation 
charged with violating a Federal Trade Commission order prohibiting it from representing 
that its pillows contain all new goose feathers was granted a judgment since the Com- 
mission failed to prove a violation of the order. Expert testimony did not establish that 
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there were definite characteristics which could distinguish new goose feathers from second- 


hand goose feathers. 


See Unfair Practices, Vol. 2, $5105.61; FTC Enforcement and Procedure, Vol. 2, 


{ 8661, 8661.50. 


For the plaintiff: Leonard P. Moore, United States Attorney, Eastern District of 
New York (Harry C. Fischer, Assistant U. S. Attorney, of counsel). 


For the defendants: Harry Heller. 


Judgment for defendant in civil penalties suit in FTC Dkt. 5820. 


[Civil Penalties Sut] 


BRUCHHAUSEN, District Judge [Jn full 
text]: Plaintiff instituted this action to 
collect penalties pursuant to 15 U. S. C. A. 
45(1) claiming that the defendants violated 
a cease and desist order of The Federal 
Trade Commission. The order restricted 
the defendants from mislabeling their mer- 
chandise. : 

The plaintiff claims that several ship- 
ments of pillows, made by defendants, were 
so labelled as to represent that they con- 
tained all new goose feathers whereas they 
were made up of about twenty-five percent 
second-hand feathers. 


[Expert Testimony] 


The plaintiff's expert, William Landes, 
testified that the shipments consisted of 
approximately 66% crushed new goose 
feathers, about 25% second-hand feathers 
and about 9% crushed chicken feathers. He 
related that the characteristics of second- 
hand goose feathers, are as follows: 


1. A yellow color on the stem. 

2. The fibres are brittle and weak. 

3. They “sometimes” have a character- 
istic contour or curvature. 


According to the testimony of the said 
expert, the principal characteristic of second- 
hand goose feathers is the yellowish color 
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of the stems. Upon cross examination, he 
stated that he did not known whether or 
not new goose feathers, remaining in a wet 
stage for three days, would turn yellow, also 
that a certain grade of new goose feathers 
sometimes are yellow in color. (R. 30, 31) 
No mention was made of the particular 
grade of the subject goose feathers. He 
admitted that fibres become brittle from 
standing a very long period of time, with- 
out specifying such length of time. (R. 31) 
The witness had no knowledge as to whether 
feathers, wet for three days, uncured, and 
put through a drying machine would come 
out brittle or yellow. (R. 32) 


The defendant, Louis Puro, testified that 
the process of preparing the feathers for 
market included dipping in scalding water 
and allowing them to remain in a wet condi- 
tion for two or three days. (R. 49) He also 
asserted that at the time the shipments were 
made second-hand material brought a much 
higher price on the open market than 
crushed quill feathers. 


[Insufficient Proof | 


While the inspection of the material by 
the Court indicated that the material was 
of poor quality and had the characteristics, 
claimed by the plaintiff’s expert, it cannot 
supplant the sworn testimony. It is clear 
that the plaintiff has failed in its proof. 


Judgment is directed for the defendants. 
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[] 68,354] New Home Appliance Center, Inc. v. W. G. Thompson; The Western 
Corporation, doing business as Western Appliance Corporation; W. Dan Bell; William 
Gibbons; Frances Hammond; William Lujan; Emil Berkowitz; T. E. Braunschweiger; 
Allied Appliances, Inc.; The Denver Area Better Business Bureau, Inc.; New York Furni- 
ture House, Inc.; and The Daniels & Fisher Stores Company. 

In the United States District Court for the District of Colorado. Civil Action No. 4787. 
Filed May 10, 1956. 

Clayton and Sherman Antitrust Acts 

Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Restraint of Interstate Commerce.—An action brought by a 
Denver, Colorado, home appliance retailer alleging, among other things, that home ap- 
pliance dealers and a business bureau conspired to fix prices on home appliances and con- 
spired to monopolize wholesalers’ interstate commerce in such appliances was dismissed on 
the ground that the retailer’s complaint failed to allege any facts from which it could be 
determined as a matter of law that the alleged practices of the defendants unduly restrained 
an appreciable part of interstate commerce. To state a claim under the antitrust laws, a 
complaint must allege facts showing a restraint of interstate commerce. In the instant 
action, the complaint failed to allege facts showing the effect of the defendants’ practices 
on interstate commerce or facts showing that the plaintiff’s purchases in interstate com- 
merce were affected. Furthermore, monopolization of local business may fall within the 
prohibition of the antitrust laws only when achieved by restraining interstate commerce. 

See Private Enforcement and Procedure, Vol. 2, {| 9009.600. 

For the plaintiff: Dayton Denious, Denver, Colo. 


For the defendants: Grant, Shafroth & Toll, and John F. Shafroth for W. G. Thomp- 
son and The Western Corporation; Van Cise and Van Cise, and E. P. Van Cise for W. 
Dan Bell, William Gibbons, Frances Hammond, and The Denver Area Better Business 
Bureau, Inc.; Creamer and Creamer, and George Louis Creamer for Emil Berkowitz and 
New York Furniture House, Inc.; Hughes and Dorsey, and Allan R. Phipps for William 
Lujan and Allied Appliances, Inc.; Dawson, Nagel, Sherman & Howard, and Samuel S. 
Sherman, Jr., and John W. Low for T. E. Braunschweiger and The Daniels & Fisher 
Stores Company; all of Denver, Colo. 


Memorandum Opinion and Order of 
Dismissal 


[Sufficiency of Complaint] 


the Sherman and Clayton Acts. The Court 
is of the opinion that the motion in this 
regard is well taken. 


Wiii1AmM Lee Knous, Chief Judge [Jn full 
text]: This action was brought pursuant to 
Section 7 of the Sherman Act and Section 4 
of the Clayton Act, and by its amended 
complaint, plaintiff seeks treble damages 
against the defendants. The matter rests 
upon motions of the various defendants to 
dismiss the complaint for failure to state a 
claim upon which relief could be granted, to 
dismiss as to individual defendants, to 
dismiss for failure to join indispensable 
parties, to strike certain paragraphs of the 
complaint, and to separately number and 
state in certain particulars. 

One of the grounds asserted in the sev- 
eral motions to dismiss for failure to state 
a claim upon which relief could be granted 
is that the complaint fails to allege that 
the acts of defendants, assuming them to be 
true, have a sufficient effect upon interstate 
commerce to give plaintiff a remedy under 


Trade Regulation Reports 


[Alleged Antitrust Violations] 


Generally, the complaint sets forth that 
the plaintiff is a Denver retailer in home 
appliances manufactured totally without 
Colorado, and purchases its wares either in 
Denver or directly from points without 
Colorado; that the defendant corporations, 
with the exception of the Denver Area 
Better Business Bureau, which allegedly is 
aiding them in their illegal activity, are all 
Colorado corporations and are also dealers 
in home appliances, and have entered into 
a conspiracy to deny Denver appliance deal- 
ers free access to the channels of interstate 
commerce, to prevent such dealers from 
dealing with vendors without Colorado, to 
require them to purchase from Colorado 
wholesalers, to fix retail prices on home 
appliances in Denver, to monopolize the 
Denver wholesalers’ interstate cominerce in 
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home appliances, and to eliminate plaintiff's 
competition in home appliances. 


[Restraint on Interstate Commerce] 


It is elementary that to state a claim 
under the antitrust laws the complaint must 
allege facts showing a restraint of interstate 
commerce. In Feddersen Motors v. Ward 
[1950-1951 Trape Cases { 62,579], 180 F. 
(2d) 519, 10 Cir. (1950), it was held that 
although facts were alleged which showed 
that the conspiracy was to the harm of 
plaintiff, that was insufficient, for, 


«|. . In addition, it was essential 
that the pleading allege facts from which 
it could be determined as a matter of 
law that the conspiracy contemplated or 
tended to restrain interstate commerce, 
with harmful effect to the public interest. 
Failing to contain allegations of that 
requisite nature, the pleading was insuff- 
cient in law to state a cause of action 
for which relief could be granted under 
the Act.” 


The decision also pointed out, citing Shot- 
kin v. General Electric Co. [1948-1949 TrapE 
CAsEs § 62,341], 171 F. (2d) 236, 10 Cir. 
(1948), that it is an appreciable part of 
such commerce that must be unduly re- 
stricted. It has also been held that the 
restraint of commerce must be direct and 
substantial and not merely incidental or 
remote. Spears Free Clinic and Hospital v. 
Cleere [1952 Trape CAseEs { 67,276], 197 F. 
(2d) 125, 10 Cir. (1952) ; Northern California 
M. D. Ass’n. v. Interment Ass'n, [1954 TRADE 
CASES /67-715]0 120) Ba Supp. 93; Dy CmGal: 
(1954). 

There are no facts plead in the instant 
complaint with reference to the effect de- 
fendants’ acts might have on interstate 
commerce. It is true, the complaint does 
allege that all home appliances are manu- 
factured without Colorado, but in what 
volume they were shipped into Colorado in 
their manufactured form either before or 
after the commencement of defendants’ il- 
legal acts does not appear. In fact, in para- 
graph 11 of the complaint, the plaintiff 
alleges that “. At all times here ma- 
terial there was and is a continuous flow 
of home appliances in the stream of inter- 
state commerce into Colorado and into 
stocks of retailers and thence to ultimate 
consumers.” 


Even assuming, but certainly not decid- 
ing, that plaintiff’s purchases alone of home 
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appliances constitute an “appreciable” part 
of interstate commerce and trade in that 
commodity, nowhere in the complaint do 
facts appear to set forth that plaintiff’s 
purchases in interstate commerce were af- 
fected. On the contrary, paragraph 12 of 
the complaint states: 


“In its business operations plaintiff reg- 
ularly purchased and purchases home ap- 
pliances in substantial amounts; some of 
these appliances have been and are shipped 
directly to plaintiff from points outside 
Colorado and the remainder have already 
been shipped into Colorado in interstate 
commerce prior to their purchase by 
plaintiff.” 

Paragraph 30 states that during the years 
of the conspiracy’s alleged existence the 
plaintiff purchased about sixty per cent. of 
his wares directly in interstate commerce 
and about forty per cent. from local stocks. 
Whether or not this ratio is any different 
from that which existed prior to the com- 
mencement of defendants’ illegal acts is not 
alleged. Nor is it alleged how the fact that 
the defendants’ refusal on a purely local 
level to deal with the plaintiff has any bear- 
ing on interstate commerce. 


The Court does not overlook the rule 
that monopolization of: local business may 
fall within the prohibition of the antitrust 
laws. But, of course, this is true only when 
achieved by restraining interstate commerce, 
Mandeville Farms, Inc. v. American Crystal 
Sugar Co, [1948-1949 Trapve Cases { 62,251], 
334 U. S. 219 (1948), and consequently 
under the allegations of the amended com- 
plaint the rule has no application here. 


[Action Dismissed] 


Accordingly, it is the opinion of the Court 
that the complaint fails to allege any facts 
from which it could be determined as a 
matter of law that the acts of defendants, 
assuming them to be true, unduly restrain 
an appreciable part of interstate commerce. 


This determination makes unnecessary 
any ruling on the other questions raised by 
the motions of the defendants. 


Therefore, it is 


Ordered and adjudged that the motions 
of the several defendants to dismiss the 
amended complaint for failure to state a 
claim upon which relief could be granted, 
be, and the same are hereby granted, and 
the said action, amended complaint, and the 
claims therein asserted are dismissed. 
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[f 68,355] B. & B. Theatres Corporation v. Atlanta Enterprises, Inc., et al. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5300. Filed May 22, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Taking of Depositions—Priority—Diligence.—Although the plaintiff in a treble damage 
action served notice to take the depositions of the defendants prior to the time that 
the defendants served notice on the plaintiff for the taking of the depositions of certain 
of the plaintiff’s officers, the plaintiff’s motion to suppress the defendants’ notice was 
denied because the plaintiff had not diligently proceeded with the taking of the deposi- 
tions of the defendants. Ordinarily, the party first serving a notice to take depositions 
has priority in examination; however, diligence as well as priority is needed if one 


is to stay his opponent from proceeding with depositions. 
See Private Enforcement and Procedure, Vol. 2, § 9013.75. 


For the plaintiff: Ryan & Ryan, Boston, Mass.; Heyman & Abram, Associate 
Counsel, Atlanta, Ga.; and Maurice A. Weinstein, Associate Counsel, Charlotte, N. C. 


For the defendants: 


Moise, Post & Gardner; Sutherland, Asbill & Brennan; Bird 


& Howell; Troutman, Sams, Schroder & Lockerman; and Bryan, Carter, Ansley & 


Smith; all of Atlanta, Ga. 


For a prior opinion of the U. S. District Court, Northern District of Georgia, 
Atlanta Division, see 1956 Trade Cases { 68,309. 


[Suppression of Deposition Notice] 


Boyp SLoan, District Judge [Jn full text]: 
On March 22, 1956 the defendant dis- 
tributors in the above case and the de- 
fendant, Evans Theatre Corporation, served 
notice on the plaintiff for the taking of 
the depositions of Ellis Blumenthal and 
Barney Hohenstein, as officers of the plain- 
tiff corporation, and Melvin A. Brown, as 
manager for plaintiff corporation of the 
Peachtree Art Theatre, Atlanta, Georgia, 
beginning at 10:00 o’clock A. M. on April 
30, 1956. These depositions have not, as 
yet, been taken, and on May 7, 1956 the 
plaintiff filed its motion to suppress the 
notice of the taking of such depositions, 
accompanied by a brief in support thereof. 
The defendant distributors have filed their 
objections to the motion to suppress such 
notice, along with a brief in support thereof. 


In its motion to suppress, plaintiff says 
that it gave defendants seasonable notice of 
the taking of depositions of eight defendant 
distributors and three defendant exhibitors 
and eleven officers or agents of said corpo- 
ration beginning on November 10 and 
ending December 12, 1955 and that the 
taking of such depositions was postponed 
until December, 1955, by agreement of the 
parties, to await the conclusion of the 
deposition of William Greene by the de- 
fendant distributors in the case of Greene 
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v. Lam Amusement Co., case No. 5287 and 
Greene v. Atlanta Enterprises, Inc., No. 5307 
and that the taking of that deposition was 
not completed until December 13, 1955. 
Plaintiff further sets out that it had caused 
subpoenas duces tecum to be issued to the 
defendant corporations in this action on 
or about December 5, 1955 and that a 
motion to quash or limit same was made by 
the defendant distributors upon which mo- 
tion an order was entered by the Court 
and that in such Order the Court allowed 
defendants thirty days in which to pro- 
duce the documents called for in such 
subpoenas and that because of the view of 
plaintiff's counsel that the depositions 
noticed by it could not be efficiently con- 
ducted until the documents called for in 
such subpoenas had been produced, that 
the taking of same was indefinitely post- 
poned. Plaintiff objects to the taking of 
the depositions noticed by defendants prior 
to the taking of the depositions noticed 
by plaintiff stating that the time set for 
depositions noticed by defendants would be 
extremely inconvenient for counsel for plain- 
tiff as one member of defendants’ counsel 
has indicated he will insist on taking same 
within six weeks after April 12, 1956, the 
date noticed. In addition, counsel for plain- 
tiff states he has been required to spend 
a great deal of time and effort on other 
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anti-trust actions pending in this Court © not shown that the taking of such deposi- 
and other courts, and by reason of the tions will result in any injustice to plaintiff 
facts set up that plaintiff is entitled to or deprive it of any rights to which it is 
priority in the taking of depositions and entitled. 

that its notice should not be subordinated The written briefs and arguments of the 
to the notice of defendants given approxi-*’ ‘parties having been received by the Court, 
mately three months later and moves that the motion of plaintiff is now before the 
the notice of defendant distributors be sup- Court for determination under the Local 
pressed or quashed and that the Court Rules of this Court. 

determine that plaintiff is entitled to priority 


in the taking of depositions ‘‘according to [Priority and Diligence] 
MOLES i. gai Ordinarily the party first serving a notice 
[Objections to Motion] to take depositions has priority in examina- 


In their objections to plaintiff's motion tion, but diligence as well as priority is 
the defendant distributors contend that any eeded if one is to stay his opponent from 
priority obtained by plaintiff has been for- proceeding with depositions or interrogatories. 
feited by reason of its failure to proceed See Moore’s Federal Practice, Second Edi- 
with due diligence and set up in such ob- ton, Volume 4, $26.13, page 1058, 1059. 
jections all of the steps taken up to the Kurt M. Jachmann Co., Inc. v. Marine Of- 
present time under the discovery procedures fice of America [1954 TrabeE Caszs {| 67,833], 
provided by the Federal Rules of Civil 16 Fy R. D. 381. Under the circumstances 
Procedure. The defendant distributors con- Of this case, plaintiff's counsel not having, 
tend that the depositions noticed by it 8 yet, made any effort to reset the deposi- 
need to be taken as soon as possible “in tions which were postponed last December, 
order to expedite the preparation of this the Court is of the opinion that the de- 
case for trial’, stating that the “broad fendant distributors should be permitted 
allegations of the complaint give little the right to take the depositions of the 
information as to the real basis of plain- officers and agents of the plaintiff corporation. 
tiff’s complaint” and that such defendants : ; 
desire to complete the depositions noticed [Motion Denied] 
by them before complying with the pre- The plaintiff's motion to suppress the 
trial order of the Court dated January 23, notice of taking depositions given by the 
1956 calling for compliance by June 23, defendant distributors is overruled and 
1956. and they contend that plaintiff has denied. 


[f 68,356] Park & Tilford Distillers Corporation v. The Distillers Company Limited, 
et al. 


In the United States District Court for the Southern District bi New York. Civil 
108-233. Filed May 22, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Taking of Depositions—Priority—Special Circumstances.—AIthough 
defendants in a private antitrust action served notices to take the depositions of the 
plaintiff and another witness prior to the time that the plaintiff served notices to take 
the depositions of the defendants, the plaintiff was allowed to proceed with the taking of 
the depositions of the defendants first. The general rule that examinations should proceed 
in the order in which they are demanded was not followed in view of special circum- 
stances in the case. The plaintiff had acted diligently in serving its notices. It appeared 
that the court’s jurisdiction would be challenged by some of the defendants; therefore 
for purposes of convenience and expedition, the plaintiff should be entitled to priority 
so that it can examine the defendants as to matters relating to the propriety of venue 
and the sufficiency of process. Much ‘of the proof which the plaintiff will require in 
order to establish its case must come from the defendants, who would not be prejudiced 
by permitting the plaintiff to examine them first with respect to activities peculiarly 
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within their own knowledge. Furthermore, the notices which the defendants served 
were patently defective. i 


See Private Enforcement and Procedure, Vol. 2, § 9013.75. 


For the plaintiff: Milton Handler and Seligson, Morris & Neuburger (Charles 


igh Robert K. Lifton, Mervin C. Pollak, and David Sive, of counsel), New York, 


For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y., 
for Distillers Company Ltd. and Gordon’s Dry Gin Co. Ltd. (Porter R. Chandler, 
James J. Higginson, and Ralph M. Carson, of counsel). White & Case, New York, N. Y., 
for Distillers Corporation-Seagrams Limited, appearing specially, and Joseph E. Seagram 
& Sons, Inc., Browne-Vintners Co., Inc., and J. & F. Martell, Inc. (Thomas Kiernan, 
of counsel). Breed, Abbott & Morgan, New York, N. Y., for National Distillers Products 
Corporation (Thornton C. Land and Gerald J. Craugh, of counsel). Dewey, Ballantine, 
Bushby, Palmer & Wood, New York, N. Y., for Schenley Industries, Inc. (Philip C. 


Scott and Leonard Joseph, of counsel). 


Opinion 
[Antitrust Complaint] 


Levert, District Judge [Jn full text]: This 
is an action for treble damages and _ in- 
junctive relief against fourteen defendants 
comprising certain foreign producers of 
Scotch whiskey and certain domestic dis- 
tillers and importers: The complaint al- 
leges that by reason of conspiracies in 
restraint of trade and monopolization by 
the defendants in violation of the federal 
anti-trust laws, and as a result of other 
tortious conduct by certain of the defend- 
ants, the plaintiff lost its rights to dis- 
tribute certain brands of imported distilled 
spirits in the United States. 

The plaintiff asserts that it has effected 
the service of process on eleven of the 
defendants named herein. No answer to 
the complaint has as yet been filed by any 
of the defendants. 

Five motions, jointly argued and all re- 
lating to the question of priorities of cer- 
tain depositions herein, are before this 
Court for determination. 


[Notices To Take Depositions] 


Suit was commenced on April 3, 1956. 
On April 11th, the defendants Distillers 
Company, Ltd. and Gordon’s Dry Gin Co. 
Ltd. served their notice of appearance and 
pursuant to Rule 26 of the Federal Rules 
of Civil Procedure their notice, returnable 
May Ist, to take the depositions of the 
plaintiff and of Schenley Industries, Inc., 
a witness which allegedly owns 87% of the 
stock of the plaintiff. 

On April 16th, the defendant National 
Distillers Products Corporation served its 
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notice of appearance and its notice to take 
the depositions of the plaintiff and of 
Schenley Industries, Inc. on May Ist. 


The defendants Joseph E. Seagram & 
Sons, Inc. and Browne-Vintners Co., Inc. 
appeared herein on April 18th, and on 
April 20th served their notice to take the 
depositions of the plaintiff and of Schenley 
Industries, Inc. on May 2nd. 

On April 24th, twenty-one days after the 
commencement of this action, the plaintiff 
served notices to take the depositions of 
all eleven defendants and of three indi- 
viduals who are not parties to this action. 
Said notices were returnable April 30th and 
May Ist. 

[Motions] 

Pursuant to a show cause order dated 
April 26, 1956, the plaintiff moved to vacate 
all the notices to take depositions served 
by the defendants herein, and for an order 
directing that the said depositions should 
not be taken, or in the alternative, staying 
the taking of each of the said depositions 
until after the taking of the depositions 
noticed by the plaintiff. Plaintiff also re- 
quests a consolidation of the taking of the 
depositions of the plaintiff by the defendants. 

Thereafter, pursuant to a show cause 
order dated April 27, 1956, defendants Dis- 
tillers Company Ltd. and Gordon’s Dry 
Gin Co. Ltd. moved to stay the taking by 
plaintiff of the depositions of the said 
defendants and other defendants until after 
the completion of the taking, by the said 
defendants, of the depositions of plaintiff 
and Schenley Industries, Inc. 

The defendant National Distillers Prod- 
ucts Corporation also obtained a show 
cause order dated April 27th, to postpone 
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the taking by plaintiff of the depositions 
of the said defendant until after the com- 
pletion by the defendant of the taking of 
the depositions of plaintiff and Schenley 
Industries, Inc. 

A similar show cause order dated April 
27th was obtained by the defendants 
Joseph E. Seagram & Sons, Inc. and 
Browne-Vintners Co., Inc. 


The witness, Schenley Industries, Inc., 
has moved pursuant to a show cause order 
dated April 30, 1956, to quash the sub- 
poenas duces tecum which were served 
on it by the aforesaid five defendants and 
for an order directing that the depositions 
of Schenley Industries, Inc. shall not be 
taken, or in the alternative, for an order 
staying the taking of the depositions of 
Schenley Industries, Inc. until such time 
as the depositions of the parties to this 
action have been completed. 


The five motions were consolidated for 
argument and are jointly decided herewith. 


[Priority in Taking Depositions] 

The defendants’ notices were served prior 
to the notices which the plaintiff served. 
Accordingly, the defendants rely upon the 
prevailing rule that in the absence of 
some special and good reason, examina- 
tions should proceed in the order in which 
they are demanded. Sanib Corp. v. United 
Fruit Co., D. C. S. D. N. Y., 1955 [1955 TrapE 
CASES { 68,230], 22 Fed. Rules Serv. 30b.33; 
Isbrandtsen v. Moller, D. C. S. D. N. Y., 
1947, 7 F. R. D. 188; Ginsberg v. Railway 
Express Agency, Inc. D. C. S. D. N. Y., 
1945, 6 F. R. D. 371; Alderman Tailors, Inc. 
v, Alderman Tailors, Inc., D. C. S. D. N. Y., 
1942, 48 F. Supp. 750; Bough v. Lee, 
IDE (GS) DY ING ATs, OR ZS IB Sites ie 
Grauer vu. Schenley Products Co. Inc., 
ID) (EF Sy DY INL NG, WORE i 1s, Sinan, 7S. 


It appears from the papers before me 
that there are special circumstances in this 
case which warrant a departure from the 
general. rule. 

[Diligence] 

The period during which depositions may 
be taken is governed by Rule 26 of the 
Federal Rules of Civil Procedure, which 
is silent on the subject of priority in the 
taking of depositions which have been 
properly noticed. Rule 26 provides that 
depositions may be taken after the com- 
mencement of the action without leave of 
court, except that a plaintiff cannot serve a 


1 68,356 


Court Decisions 
Park & Tilford Distillers Corp. v. Distillers Co. Ltd. 


Number 50—58 
6-15-56 


notice of taking depositions within twenty 
days after the commencement of the action 
without first obtaining a court order. It 
is apparent that the plaintiff acted diligently 
when it served its notices on the 2lst day 
subsequent to the commencement of this 
action. Had the plaintiff attempted to obtain 
leave of court in order to take the de- 
fendants’ depositions within twenty days 
after the commencement of this suit for 
the sole purpose of obtaining priority in the 
taking of depositions, it is doubtful that 
the plaintiff would have succeeded. See 
Babolia et al. v. Local 456, Teamsters & 
Chauffeurs Union, D. C. S. D. N. Y., 1951, 
11 F. R. D. 423; Munson Line v. Green, 
DGS Se Dl Nig Yeo 1O406 Ol meas 


[Convenience] 


It also appears from the papers before 
me that there is a likelihood that this 
Court’s jurisdiction will be challenged by 
some of the defendant-corporations herein 
which have not as yet filed their appear- 
ances, namely, The Distillers Company 
Limited, Booth’s Distilleries Ltd., William 
Sanderson & Son: Ltd. and Distillers Corpo- 
ration-Seagrams Limited. For purposes of 
convenience and expedition, the plaintiff 
should be entitled to a priority in the tak- 
ing of depositions so that it may examine 
as to matters relating to the propriety of 
venue in this district and the sufficiency 
of the service of process herein. 


[Prejudice] 

Another factor which weighs in favor of 
granting priority to the plaintiff is the fact 
that much of the proof which plaintiff will 
require in order to establish its case must 
come from the defendants themselves. It 
does not appear that any of the defendants 
will be prejudiced by permitting the plain- 
tiff to examine them first with respect to 
activities and conduct peculiarly within 
their own knowledge. See Hillside Amuse- 
ment Co. v. Warner Bros. Pictures, Inc., 
DEICAES* Wenner 1942; (2 eRe 75: 


[Defective Notices] 


Finally, it appears that the notices which 
the defendants served upon plaintiff and 
Schenley Industries, Inc. are all patently 
defective for several reasons. In each 
of these notices the respective defendants 
seek to take the deposition of plaintiff 
through “such other directors, officers or 
employees as have knowledge or informa- 
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tion concerning the matters or any of them 
referred to in the complaint.” A notice 
couched in the aforesaid language does 
not satisfy the requirement of Rule 30(a) 
of the Federal Rules of Civil Procedure, 
which provides that where the name of the 
person to be examined is not known, the 
party seeking the examination shall give 
“a general description sufficient to identify 
him or the particular class or group to 
which he belongs.” Thus, in Morrison Export 
Co. Limited v. Goldstone, D. C. S. D. N. Y., 
1952, 12 F. R. D. 258, it was held that a 
notice referring to “such other officers and 
employees of said plaintiff as have knowl- 
edge of the matters involved in this action” 
was violative of Rule 30(a). In Freeman v. 
Hotel Waldorf-Astoria Corporation, D. C. 
Sale N Gov) 1939527. Fo Supp. . 303, the 
court found that a notice did not comply 
with Rule 30(a) when it called for the 
examination of the defendant “by the of- 
ficers, directors, managing agents or em- 
ployees, having knowledge thereof.” Similarly, 
in Orange County Theatres, Inc. v. Levy, 
Pe Gen SD) Ne eye, 1938) 265K Supp. 416, 
the words “such other officer or officers as 
may have knowledge of the various mat- 
ters hereinafter referred to” was too gen- 
eral a statement to compel the plaintiff 
to produce anyone for examination. And 
in Cohen v. Pennsylvania R. Co., D. C. 
S. D. N. Y., 1939, 30 F. Supp. 419, a mo- 
tion to vacate a notice to take a deposition 
was granted insofar as said notice provided 
for taking the deposition of a party by 
“Such other officer or officers as may have 
knowledge of the facts.” 


Moreover, it appears that the defendants 
seek to examine the plaintiff through cer- 
tain individuals who are neither officers 
nor managing agents of the plaintiff. Mani- 
festly, a director, former officer, or an 
employee of a corporation which is a party 
or witness to an action may be examined 
under Rule 26(a) and the deposition so 
obtained may be used under Rule 26(d) (2) 
or Rule 26(d)(3) against a party to the 
action insofar as it is admissible under the 
rules of evidence. However, Rule 37(d), 
which specifies the sanctions which may be 
imposed upon a party who fails to appear 
for an examination, expressly refers to “a 
party or an officer or managing agent of a 
party” and does not include a director or 
employee. Thus, it was held in Campbell 
v. General Motors Corp., D. C. S. D. N. Y., 
1952, 13 F. R. D. 331, that the conclusion 
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to be drawn is that it was not intended 
that a corporation which is a party to an 
action may be examined through a director 
under Rule 26(a). The court said: “To 
hold that Rule 26(a) creates a right for 
which Rule 37(d) creates no remedy im- 
putes to the draftsman of these Rules 
carelessness or error, a result which must 
be avoided if other alternatives suggest 
themselves.” 


[Disposition of Motions] 


Accordingly, the defendants’ notices herein 
are hereby vacated, without prejudice, to 
the extent that they refer to directors and 
former officers of the plaintiff and to the 
extent that they seek to examine the plain- 
tiff and Schenley Industries, Inc. through 
“such other directors, officers or employees 
as have knowledge or information concern- 
ing the matters or any of them referred to 
in the complaint.” 


The defendants’ motions to postpone the 
taking by plaintiff of the depositions of 
the defendants until after the completion 
by the defendants of the taking of the de- 
positions of plaintiff and Schenley Industries, 
Inc. are denied. 


Plaintiff's motion is granted insofar as it 
requests that the defendants’ examinations 
of the plaintiff shall be stayed pending the 
plaintiff’s examinations of the defendants. 


Plaintiff’s request for a consolidation of 
the defendants’ examinations is denied. A 
consolidation of examinations would not be 
conducive to orderliness in an action such 
as this where there are numerous defend- 
ants and different claims are made by the 
plaintiff against the various defendants with 
respect to separate transactions. Under 
these circumstances each group of defend- 
ants should be entitled to conduct its own 
separate examination without having it lost 
in an amorphous mass of questions and 
answers. 


The Schenley motion to quash the sub- 
poenas which were served herein is denied 
and its alternative motion for a stay is 
granted to the extent that the examination 
of Schenley is stayed until after the plain- 
tiff has completed its examinations of the 
defendants. Thereafter, the defendants may 
proceed with their examinations of Schenley 
Industries, Inc. pursuant to their notices, 
as modified herein. 


Settle order on notice. 


Trade Regulation Reports 


1 68,356 


Number 50—60 
6-15-56 


Court Decisions 
Alpha Beta Food Markets, Inc. v. Amalgamated Meat Cutters 


71,546 


[| 68,357] Alpha Beta Food Markets, Inc., et al. v. Amalgamated Meat Cutters and 
Butcher Workmen of North America, et al. 


In the Superior Court of the State of California, in and for the County of Los Angeles. 
No. 655819. Dated May 24, 1956. 


California Cartwright Act and Sherman Antitrust Act 


Combinations and Conspiracies Under Federal and State Laws—Labor Unions— 
Collective Bargaining Agreement—Restriction on Preparation and Sale of Pre-Packaged 
Meats and Fish—Legality.—A clause of a collective bargaining agreement which provided 
that in self-service markets, all fresh meats, poultry, fish, and rabbits shall be cut, prepared, 
and packaged on the premises of such markets by the members of the contracting unions 
was held illegal and void under the California Cartwright Act and the Sherman Antitrust 
Act. The clause effects an illegal restraint of trade because it prevents the markets from 
stocking, and the public from buying, a wide variety of pre-cut and pre-packaged frozen 
meat and fish pro ucts available in intrastate and interstate commerce. Although the 
purpose of the cl:ue may be to carry out a legitimate labor objective by providing and 
maintaining work for ihe members of the unions, if the means by which this objective 
is sought to be accompushed results in a restraint of trade as a direct and natural con- 
sequence, then the means becomes unlawful as a violation of antitrust law, notwithstand- 
ing the lawfulness of the original purpose. Since the agreement contained a separability 
clause which provides for the renegotiation of any provision held to be illegal, the 
remainder of the agreement continues in effect. 


See Combinations and Conspiracies, Vol. 1, J 2101.063, 2449.05. 
Private Enforcement and Procedure—Federal Antitrust Law Violations as Defenses— 
Jurisdiction of State Courts.—Although jurisdiction to administer injunctive relief for 


violations of the Sherman Antitrust Act is vested only in the Federal courts, the Sherman 
Act does not deprive state courts of jurisdiction to pass on the legality of contracts or 


combinations alleged to be in violation of that Act. 
See Private Enforcement and Procedure, Vol. 2, J 9047. 


For the plaintiffs: 


For the defendants: 


[Union Contract Provision] 


Puitie H. RicHarps, Judge [Jn full text]: 
The plaintiffs operate approximately one 
hundred and forty grocery and food mar- 
kets in Southern California, and the defend- 
ant unions are the collective bargaining 
agents for the persons employed by plain- 
tiffs in connection with the cutting, handling, 
wrapping and packaging of meat, poultry, 
rabbits and fish products sold by plaintiff 
markets. 

In 1950, the plaintiffs entered into col- 
lective bargaining agreements with the de- 
fendant unions which agreements expired 
in November, 1955. All of such prior 
agreements provided that in “self-service 
markets, all fresh meats, fresh poultry, 
fresh fish and fresh rabbits shall be cut, 
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prepared and packaged on the premises 
and dispensed by members” of defendant 
unions. 

Over a period of years there has been 
an increased number and variety of pre-cut, 
pre-wrapped and pre-packaged frozen meat 
and fish products prepared and offered for 
sale by wholesale packaging concerns, and 
prior to the negotiation of the agreements 
involved in this action, the plaintiffs pur- 
chased, stocked and sold some of these 
products. 


[Provision Violated] 


It appears that before the expiration of 
the former agreements in November, 1955, 
the plaintiffs were advised by the defendant 
unions that the sale of such pre-cut and 
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pre-packaged frozen meat products was in 
violation of the agreements then in force. 


New bargaining agreements negotiated 
between the plaintiffs and defendant unions 
were completed on December 10, 1955, and 
effective retroactively to November 7, 1955. 
Each of these new agreements contains a 
provision similar to the provision in the 
previous contracts that in self-service mar- 
kets all fresh meats, fresh poultry, fresh 
fish and fresh rabbits shall be cut, prepared 
and packaged on the premises and be dis- 
pensed by the members of defendant unions. 


Beginning soon after the completion of 
the new agreements, some of the plaintiff 
markets began the purchase and sale of an 
increased number and variety of such pre- 
cut and pre-packaged frozen meat, rabbit 
and fish products, particularly a number of 
frozen meat products prepared by Swift 
and Company outside of California and 
shipped into this State. 


About January 20, 1956, the defendant 
unions advised the association representing 
the plaintiff markets, that the stocking and 
sale of such pre-cut and _ pre-packaged 
frozen products would be a violation of the 
agreements just concluded and requested 
a conference between the representatives 
of the plaintiffs and the defendant unions 
on this subject. Such conference was held 
on February 6, 1956. No agreement was 
reached and the representatives of the plain- 
tiffs declined to submit the matter under 
the arbitration clause of the agreements. 


[Suit Filed] 


On February 14, 1956 the plaintiff mar- 
kets filed this action for declaratory and 
injunctive relief, alleging in substance that 
the bargaining agreements just concluded 
with defendant unions, in so far as they 
provided that in self-service markets all 
fresh meats, poultry, fish and rabbits shall 
be cut, prepared and packaged on the 
premises by members of defendant unions 
are illegal and void, in that such agreements 
constitute an unlawful restraint of trade in 
pre-cut and prepackaged frozen meat prod- 
ucts and violate both the State and Federal 
Anti-Trust Laws. 


The defendants deny any violation of 
anti-trust laws, and by their cross-complaint 
allege that the plaintiffs have breached the 
collective bargaining agreements by bring- 
ing into their retail outlets large quantities 
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of pre-cut and pre-packaged meat, and 
seek an injunction against any further 
breach of the agreements. 


No strike has been called by the defend- 
ant unions, although their representatives 
have stated to the representatives of plain- 
tiffs, that unless the sale of such pre-cut 
and pre-packaged frozen products is stopped 
or arbitrated, a strike will be called. 


[Validity of Provision Under 
Antitrust Laws] 


The main question for decision is whether 
the contract clause that all fresh meats, 
poultry, fish and rabbits shall be cut, pre- 
pared and packaged on the premises by 
members of defendant unions effects an 
illegal restraint of trade in that it prevents 
the plaintiffs from stocking, and the public 
from buying, a wide variety of pre-cut and 
pre-packaged frozen meat and fish products 
now available in intrastate and interstate 
commerce. 


A collective bargaining agreement which 
results to some extent to restrain trade is 
not per se unlawful under the Cartwright 
Act or the Sherman Act. If the restraint 
on trade is an incidental, indirect or re- 
mote consequence of the assertion of other- 
wise legitimate labor objectives, it is not an 
illegal restraint. 


On the other hand, if the direct and 
natural consequence, or primary purpose of 
the bargaining agreement or combination, 
is to interfere with the trade in, and prevent 
the sale of, merchandise, products or other 
commodity, the agreement or combination 
creates an unlawful restraint and is illegal. 


Allen Bradley Co. v. Local Union No. 3 
[1944-1945 Trape Cases { 57,386], 325 U. S. 
797; 


Apex Hosiery Co. v. Leader, [1940-1943 
TraDE Cases { 56,039], 310 U. S. 469; 


Schweizer v. Local Joint Executive Board 
[1953 TrapeE Cases { 67,620], 121 Cal. App. 
2d 45. 


That detriment will result to the plain- 
tiffs and to the public if such presently 
available pre-cut and pre-packaged products 
are withheld from the market is clear. 
Likewise, it is clear that the stocking and 
sale of such products will probably result 
in a decreased demand for similar products 
now cut, prepared and packaged by the 
members of defendant unions. 


1 68,357 


71,548 


However, it is apparent that the direct, 
natural and immediate effect of the contract 
clause under consideration will be to re- 
strain the plaintiffs from handling such 
pre-cut and pre-packaged products, and 
such restraint is therefore a violation of 
both the State and Federal Anti-Trust 
Laws. 


Examination of the authorities cited dis- 
closes that the differences in the various 
decisions result not from differences in 
basic legal principles, but from differences 
in factual situations. The nearest case on 
the facts is Kold Kist v. Amalgamated Meat 
Cutters, [1950-1051 TrapE Cases J 62,695], 
99 Cal. App. 2d 191, in which some of the 
defendants are plaintiffs and defendants in 
the instant action. In that case a clause in 
a proposed collective bargaining agreement 
which would prevent the sale of frozen 
meat, poultry and fish after 6:00 p. m. and 
on Sundays and holidays was held by the 
trial court to create an unlawful restraint 
of trade. The District Court of Appeal 
affirmed and the Supreme Court denied a 
hearing. In Kold Kist the Court found that 
the direct effect of the proposed agreement 
would prevent the sale of frozen products 
during such time as the markets were open, 
but the union members not working and 
held it to be unlawful restraint. A fortiori, 
an agreement which has the direct effect of 
preventing the sale of such products al- 
together is an unlawful restraint. 


[Labor Objective] 


The defendants contend that the purpose 
of the clause under consideration is to 
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carry out a legitimate labor objective in 
providing and maintaining work for their 
members. It may be conceded that pro- 
viding and maintaining work for labor is a 
lawful objective. However, if the means by 
which this objective is sought to be accom- 
plished results in a restraint of trade as a 
direct and natural consequence, then the 
means becomes unlawful as a violation of 
anti-trust law, notwithstanding the lawful- 
ness of the original purpose. 


[Jurisdiction of Court] 


The defendants also contend that juris- 
diction over violations of the Sherman 
Anti-Trust Law is vested exclusively in 
the Federal Courts. While jurisdiction to 
administer injunctive relief for violation of 
that Act vests only in the Federal Courts, 
the Act does not deprive State Courts of 
jurisdiction to pass on the legality of con- 
tracts or combinations alleged to be in vio- 
lation thereof. 


[Affirmative Relief Denied] 


A determination as to whether the plain- 
tiff or plaintiffs or the defendants are entitled 
to affirmative relief based upon an illegal con- 
tract need not be decided. Each of the con- 
tracts has a separability clause which provides 
for renegotiation of any provision held to 
be illegal, the remainder of the contract 
continuing in full force and effect. Injunc- 
tive relief will therefore be denied each 
party. 

Counsel for plaintiffs will prepare Find- 
ings, Conclusions and a Declaratory Judg- 
ment, in conformity with this opinion. 


[68,358] Melrose Realty Co., Inc. v. Loew’s, Incorporated; Paramount Film Dis- 


tributing Corporation; R. K. O. Radio Pictures, Inc.; Twentieth Century-Fox Film 
Corporation; Columbia Pictures Corporation; Warner Bros. Pictures Distributing Corpo- 
ration; Stanley Company of America, Inc.; Warner Bros. Circuit Management Corpora- 
tion; Universal Film Exchanges, Inc.; United Artists Corporation; Dante Iacampo, 
Individually and Formerly Trading as the Glenside Theatre; Glenside Theatre Corpora- 
tion and Warner Bros. Theatres, Inc.. Now Known as Warner Theatres, Inc. 


In the United States Court of Appeals for the Third Circuit. No. 11,760. Argued 
May 22, 1956. Filed May 31, 1956. 


Appeal from the United States District Court for the Eastern District of Pennsylvania. 
WiLiiAM H. Kirkpatrick, District Judge. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Owner-Lessor of Motion Picture Theatre—Injury to Business or Property.—In a 
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U.S. v. Meredith Publishing Co. 


motion picture theatre owner’s treble damage action charging a conspiracy by the lessee- 
operator of the theatre and others which allegedly decreased the rent payable to the owner, 
a trial court judgment for the defendants on the ground that a non-operating lessor-owner 
of a motion picture theatre who is entitled to a rental based on a percentage of receipts is 
not a person injured in his business or property within the meaning of Section 4 of the 
Clayton Act, and, therefore, is not entitled to bring suit under the Act for an alleged 
conspiracy relating to the licensing of pictures at the theatre by the lessee-operator was 


affirmed. 


See Private Enforcement and Procedure, Vol. 2, 1 9005.55. 


For the appellant: 
For the appellee: 


David H. Rosenbluth, Philadelphia, Pa. 
Bernard G. Segal and Louis J. Goffman, Philadelphia, Pa. 


Affirming a decision of the U. S. District Court, Eastern District of Pennsylvania, 1955 


Trade Cases ff 68,150. 


Before Maris, McLAUGHLIN and Hastie, Circuit Judges. 


Opinion of the Court 
[Theatre Landlord’s Suit] 


Per Curtam [In full text]: This is an 
appeal by the plaintiff from a summary 
judgment entered by the district court in 
favor of the defendants in a private anti- 
trust suit. The plaintiff is the owner of 
the Yorktown Theatre. One of the defend- 
ants is the lessee-operator of the Yorktown 
Theatre. Another is the operator of a 
neighboring theatre, the Glenside Theatre, 
another is a motion picture exhibitor, and 
the others are motion picture distributors 
and a service company for two of the de- 
fendants. The complaint alleged a con- 
spiracy by the defendants in settlement of 
an antitrust suit brought by the former 
operator of the Glenside Theatre to permit 
it to have a key-run of motion pictures 
equivalent to that enjoyed by the Yorktown 
Theatre. This, it was averred, resulted in 
decreased receipts by the Yorktown Theatre 
which in turn resulted in diminished per- 
centage rentals received by the plaintiff un- 
der its lease. Treble damages were claimed. 


[Judgment Affirmed] 


The district court entered judgment for 
the defendants upon the authority of Har- 
rison v. Paramount Pictures, Inc., 1954 [1954 
TRADE CASES J 67,721], 211 F. 2d 405, cert. 
den. 348 U. S. 828. In that case we affirmed 
a well considered opinion by Chief Judge 
Kirkpatrick ({1953 TrapE Cases f 67,568] 
115 F. Supp. 312) holding, iter ala, that a 
nonoperating lessor-owner of a motion pic- 
ture theatre who is entitled to rental based 
on a percentage of receipts is nonetheless 
not a “person injured in his business or 
property” within the meaning of section 4 
of the Clayton Act and, therefore, is not 
entitled to bring suit under the Act for an 
alleged conspiracy relating to the licensing 
of pictures at the theatre by the lessee- 
operator. The rule thus laid down is sound 
and we adhere to it. It compelled the entry 
of judgment for the defendants in this case. 


The judgment of the district court will 
accordingly be affirmed. 


[1 68,359] United States v. Meredith Publishing Company; Periodical Distributors 
of Greater New York Inc.; Bookazine Co. Inc.; The Baker & Taylor Company; and 
Bessie Dimondstein and Dorothy Mashman, d/b/a Dimondstein Book Co. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 109-292. Filed May 15, 1956. 


Case No. 1280 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Resale Price Fixing-Fair Trade—Consent Decree—Practices Enjoined—Fixing and 
Maintaining Resale Prices—A book publisher and wholesale distributor of books were 


Trade Regulation Reports 
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each prohibited by consent decrees from entering into any understanding with any person 
(1) to fix or maintain the prices for the sale or resale of the publisher’s books to or by any 
third person, (2) to prevent any such other person or persons from selling the publisher’s 
books at prices other than the prices suggested or approved by the publisher, or (3) to 
limit or restrict the persons to whom any person may resell the publisher’s books to those 
selling at prices suggested or approved by the publisher. 


See Resale Price Fixing-Fair Trade, Vol. 1, 3015.20. 


Resale Price Fixing-Fair Trade—Consent Decree—Practices Enjoined—Fair Trade 
Arrangements Between Competitors.—A book publisher was prohibited by a consent decree 
from making or enforcing any agreement, with any person in the New York metropolitan area 
with whom it is competing in the sale of books to retailers in that area, which provides 
for the enforcement or maintenance of minimum or stipulated resale prices for its books 
in that area. However, the book publisher could, at any time after the expiration of one 
year from the date of the entry of the decree, petition the Court to modify the decree by 
eliminating the above prohibition, and the Court was required to modify the decree in such 
manner, if it should determine that the agreements prohibited by the decree are then 
permitted under federal law. 


See Resale Price Fixing-Fair Trade, Vol. 1, { 3015.80; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8361.37, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restrictions 
on Sale.—Wholesale distributors of books were prohibited by a consent decree from 
entering into any understanding among themselves or with any other person to hinder, 
restrict, or prevent a defendant book publisher from selling its books to any person. 


See Combinations and Conspiracies, Vol. 1, § 2005.760. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Notice of Cancellation of Fair Trade Contracts—A book publisher was required by a 
consent decree to give notice to each person in the New York metropolitan area from 
whom it has obtained a fair trade resale price maintenance contract for its books, and to 
each person in the New York metropolitan area against whom it has sought to enforce 
minimum or stipulated prices established by fair trade contracts for its books, that such 
contracts have been cancelled and are of no effect, and that its books are no longer fair 
traded in the New York metropolitan area. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Miller-Tydings Act—McGuire Act.—A consent decree entered against a book 
publisher provided that nothing contained in the decree should prevent the publisher 
from availing itself of the benefits under the Miller-Tydings Act or the McGuire Act (1) 
from the date of the entry of the decree with respect to sales by the publisher of its books 
to persons outside of the New York metropolitan area or with respect to sales by the 
publisher of its books for resale to persons outside of the area, and (2) after the expiration 
of one year from the date of the entry of the decree with respect to any sales. A similar 
provision was contained in a consent decree entered against wholesale distributors of books. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.38, 8321.39. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
Harry N. Burgess, W. D. Kilgore, Jr., Richard B. O’Donnell, John J. Galgay, Vincent 
A. Gorman, and Joseph T. Maioriello, Attorneys, Department of Justice. 


For the defendants: Walker Smith of McDermott, Will & Emery, Chicago, Il; 
Gerald D. Thornton, Des Moines, Iowa; and Frank A. F. Severance of Dunnington, 
Bartholow & Miller, New York, N. Y., for Meredith Publishing Co. Milton S. Lebe for 
Bookazine Co. Inc. and Henry T. Stetson for The Baker & Taylor Company. 
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Final Judgment as to Meredith Publishing 
Company 


E. J. Drimock, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 11, 
1956; defendant Meredith Publishing Com- 
pany having appeared and filed its answer 
to the complaint denying the substantive 
allegations thereof; and the plaintiff and. de- 
fendant Meredith Publishing Company, by 
their attorneys, having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission by 
either of them in respect to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of the parties signatory 
hereto, it is hereby 

Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states a claim for 
relief against the defendant Meredith Pub- 
lishing Company under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,’ com- 


monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 


As used in this Final Judgment: 

(a) “New York metropolitan area” means 
that part of the State of New York which 
includes the City of New York and the 
Counties of Nassau, Suffolk, Westchester, 
Putnam and Rockland, and that part of the 
State of New Jersey which includes the 
Counties of Essex, Union and Hudson; 

(b) “Person” means an individual, part- 
nership, firm, association or corporation, or 
any other business or legal entity; 

(c) “Meredith” means defendant Mere- 
dith Publishing Company which, together 
with its officers, directors, employees, agents 
and subsidiaries, shall be considered to be 
one person; 

(d) “Meredith books” mean the hard- 
bound books which it now publishes, which 
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are its New Cook Book, Baby Book, Story 
Book, Garden Book, Handyman’s Book, 
Diet Book and Junior Cook Book, or any 
of them, and any and all similar hard- 
bound books which it may in the future 
publish. 

III 


[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to Meredith, its subsidiaries, 
successors and assigns, and to each of its 
officers, directors, agents, employees and to 
all other persons in active concert or par- 
ticipation with such defendant who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise. 


IV 
[Enforcement of Agreements] 


Meredith is enjoined and restrained from 
enforcing, in whole or in part, any agree- 
ment, obligation or understanding arising 
out of the letters dated November 16, 1954 
from Edwin Shaffer of Meredith to The 
Baker & Taylor Co., Bookazine Co., Inc., 
Dimondstein Book Co., and Periodical Dis- 
tributors of Greater N. Y., Inc., or arising 
out of pledges in response to those letters. 


V 
[Notices of Cancellation] 


Meredith is ordered and directed to give 
due notice, within thirty (30) days from the 
date of entry of this Final Judgment, to 
each person named in paragraph IV and to 
each person in the New York metropolitan 
area, who buys or sells Meredith books and 
whom Meredith has informed of the letters 
or pledges described in paragraph IV, that 
any agreement, obligation or understanding 
arising out of said letters, and any agree- 
ment, obligation or understanding arising 
out of pledges in response to said letters, 
is cancelled and is of no effect. 


VI 


Meredith is ordered and directed to give 
due notice, within thirty (30) days from the 
date of entry of this Final Judgment, to 
each person in the New York metropolitan 
area from whom Meredith has obtained a 
fair trade resale price maintenance contract 
for Meredith books, and to each person in 
the New York metropolitan area against 
whom Meredith has sought to enforce mini- 
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mum or stipulated prices established by 
fair trade contracts for Meredith books, 
that said contracts have been cancelled and 
are of no effect, and that Meredith books 
are no longer fair traded in the New York 
metropolitan area. 


VII 


[Pricing Practices Enjoined—Permissive 
Provision] 

Meredith is enjoined and restrained from 
entering into, adhering to or maintaining 
any contract, agreement, understanding, 
plan or program with any other person or 
persons: 

(A) To fix or maintain the price or prices 
for the sale or resale of Meredith books 
to or by any third person; 

(B) To prevent any such other person 
or persons from selling Meredith books at 
a price or prices other than the price or 
prices suggested or approved by Meredith; 

(C) To limit or restrict the persons to 
whom any person or persons may resell 
Meredith books to persons selling at prices 
suggested or approved by Meredith. 

Nothing contained in this Section VII 
shall prevent Meredith from availing itself 
of the benefits, if any, accruing to it by 
virtue of the Act of Congress of August 17, 
1937, commonly called the Miller-Tydings 
Act, or the Act of Congress of July 14, 1952, 
commonly known as the McGuire Act: 

(1) From the date of the entry of this 
Final Judgment (a) with respect to sales 
by Meredith of its books to persons outside 
of the New York metropolitan area or (b) 
with respect to sales by Meredith of its 
books for resale to persons outside of 
said area. 


(2) After the expiration of one year from 
the date of entry of this Final Judgment, 
with respect to any sales. 


VIII 


[Agreements Between Defendant and 
Competitors] 


Meredith is enjoined and restrained from 
proposing, making, adhering to, or enforc- 
ing any contract or agreement with any 
person in the New York metropolitan area 
with whom Meredith is then competing in 
the sale of books to retailers in that area, 
which contract or agreement provides for 
the enforcement or maintenance or mini- 
mum or stipulated resale prices for Mere- 
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dith books in that area; Provided, however, 
that Meredith may, at any time after the 
expiration of one year from the date of 
entry of this Final Judgment, petition the 
Court to modify it by eliminating this 
paragraph VIII, and the Court shall modify 
it by eliminating this paragraph VIII if 
the Court shall determine that the making 
or entering into contracts or agreements 
prohibited by this paragraph VIII is then 
permitted under federal law. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney- 
General or the Assistant Attorney-General 
in charge of the Antitrust Division, and on 
reasonable notice to Meredith made to its 
principal office, be permitted, subject to 
any legally recognized privilege: 

(A) Access, during the office hours of 
Meredith to all books, ledgers, accounts, 
correspondence, memoranda, and _ other 
records and documents in the possession or 
under the control of Meredith relating to 
any matters contained in this Final Judg- 
ment; : 


(B) Subject to the reasonable conveni- 
ence of Meredith and without restraint or 
interference from Meredith, to interview 
officers or employees of Meredith, who may 
have counsel present, regarding any such 
matters; 


(C) Upon written request, Meredith shall 
submit such reports in writing with respect 
to the matters contained in this Final Judg- 
ment as may from time to time be necessary 
to the enforcement of this Final Judgment. 

No information obtained by the means 
permitted in this Section IX shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


x 
[Retention of Jurisdiction] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
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of this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


Final Judgment 


[Bookazine Co. Inc., The Baker & Taylor 
Company, Bessie Dimondstein, and 
Dorothy Mashman] 


E. J. Drmock, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on May 11, 1956; 
and the defendants Bookazine Co. Inc., and 
The Baker & Taylor Company having ap- 
peared and filed their answers to the com- 
plaint denying the substantive allegations 
thereof; and the plaintiff and defendants, 
Bookazine Co. Inc., The Baker & Taylor 
Company, Bessie Dimondstein and Dorothy 
Mashman, having severally consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission by any 
of them in respect to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
signatory hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


This court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states a claim for 
relief against the defendants signatory hereto 
under section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against Unlawful Re- 
traints and Monopolies,” commonly known 
as the Sherman Act, as amended. 


II 
[ Definitions] 
As used in this Final Judgment: 


(A) “New York metropolitan area” 
means that part of the State of New York 
which includes the City of New York and 
the Counties of Nassau, Suffolk, West- 
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chester, Putnam and Rockland, and that 
part of the State of New Jersey which in- 
cludes the Counties of Essex, Union and 
Hudson; 


(B) “Person” means an individual, part- 
nership, firm, association or corporation or 
any other business or legal entity; 


(C) “Meredith books” means the hard- 
bound books which defendant Meredith 
Publishing Company now publishes, which 
are its New Cook Book, Baby Book, Story 
Book, Garden Book, Handyman’s Book, 
Diet Book, and Junior Cook Book, or any 
of them and any and all similar hard-bound 
books which defendant Meredith Publish- 
ing Company may in the future publish; 


(D) “Defendants” means Bookazine Co., 
Inc., The Baker & Taylor Company, Bessie 
Dimondstein and Dorothy Mashman, and 
each of them. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to defendants, their subsidiaries, 
successors and assigns and to each of their 
officers, directors, agents and employees, 
and to all other persons acting in concert 
or participation with any of defendants who 
shall have received notice of this Final 
Judgment by personal service or otherwise. 


IV 


[Pricing Practices Prohibited—Permissive 
Provision] 


Defendants are enjoined and restrained 
from entering into, adhering to or maintain- 
ing any contract, agreement, understanding, 
plan or program with or among themselves 
or any of them or with any other person 
or persons, directly or indirectly: 


(A) To fix or maintain the price or prices 
for the sale or resale of Meredith books 
to or by any third person; 


(B) to prevent any such other person or 
persons from selling Meredith books at a 
price or prices other than the price or 
prices suggested or approved by any de- 
fendant; 


(C) to limit or restrict the persons to 
whom any person or persons may resell 
Meredith books to persons selling at prices 
suggested or approved by any defendant or 
by defendant Meredith; 
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(D) to hinder, restrict, limit or prevent 
Meredith from selling Meredith books to 
any person or persons. 

Nothing contained in this Section IV of 
this Final Judgment shall prevent defend- 
ants from availing themselves of the bene- 
fits, if any, accruing to them by virtue of 
the Act of Congress of August 17, 1937, 
commonly called the Miller-Tydings Act, 
or the Act of Congress of July 14, 1952, 
commonly called the McGuire Act, or from 
complying with lawful requirements imposed 
by the defendant Meredith Publishing Com- 
pany consistent with the terms of the Final 
Judgment entered herein against said Mere- 
dith Publishing Company: 

(1) From the date of entry of this Final 
Judgment (a) with respect to sales of Mere- 
dith books to persons outside of the New 
York metropolitan area or (b) with respect 
to sales of Meredith books for resale to 
persons outside of said area; 


(2) Upon the expiration of one (1) year 
after the date of the entry of this Final 
Judgment, within the New York metropoli- 
tan area. 


V 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any of the defendants 
made to its principal office, be permitted, 
subject to any legally recognized privilege: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
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other records and documents in the posses- 
sion or under the control of such defendant 
relating to any matters contained in this 
Final Judgment; 

(B) Subject to the reasonable conven- 
ience of such defendant and without restraint 
or interference from such defendant, to 
interview officers or employees of such 
defendant, who may have counsel present, 
regarding any such matters; 


(C) Upon written request, such defend- 
ant shall submit such reports in writing 
with respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section V shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


VI 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof, 


[] 68,360] Earl W. Green v. H. L. Wilkinson and U. S. Chewing Gum Mfg. Co. 


In the United States Court of Appeals for the Fifth Circuit. 


31, 1956. 


No. 15903. Dated May 


Appeal from the United States District Court for the Northern District of Texas. 


James V. Attrep, District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery 
Under Antitrust Laws May Be Barred—Statute of Limitations—Applicable Statute.—A 
Texas two-year statute of limitations, relating to actions for debt not evidenced by a 
written contract, was properly held applicable to a treble damage action under the Federal 
antitrust laws. Although the court had ruled in a prior decision that a Texas four-year 
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statute applied to such a suit, the court held that the present law of Texas is controlling. 
According to the court, recent Texas decisions clearly extended the liability for a “debt” 


to include actions based on a statute. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 
For the appellant: Steve Latham and Sam B. Spence, Wichita Falls, Tex. 
For the appellees: Leon B. Douglas, Austin, Tex., and Lee Sellers, Wichita Falls, Tex. 


Affirming a decision of the U. S. District Court, Northern District of Texas, Wichita 
Falls Division, 1956 Trade Cases {[ 68,279; for a prior decision of the U. S. Court of 
Appeals, Fifth Circuit, see 1955 Trade Cases § 68,095. 


Before Turrie, CAMEron and Jones, Circuit Judges. 


[Applicable Statute of Limitations] 


PER CurtAM [Jn full text]: This appeal 
from a judgment of dismissal presents only 
the question whether an action for three- 
fold damages under the Federal anti-trust 
statutes, 15 U.S. C. A. §§$ 1 and 15, is barred 
by the Texas two-year statute of limitations 
or the four-year statute. Holding that it 
was controlled by the two-year statute re- 
lating to actions for debt not evidenced by 
a written contract, the trial court dismissed 
the complaint as filed beyond the statutory 
period. 


Appellant relies with confidence on Jones 
& Co. v. West Publishing Co. (5 Cir.), 270 
Fed. 563, in which this court held that in 
a similar suit the four-year statute applied. 
That holding in 1918 represented the view 
of this court as to the applicable Texas 
jurisprudence. The value of the decision 
as a precedent today, however, depends 


upon the state of the Texas law today. We 
think it quite clear that the Texas rule is 
otherwise. Recent Texas decisions clearly 
extend the liability for a “debt” to include 
actions based on statute. Typical of these 
actions are actions for underpayments of 
wages under the Fair Labor Standards Act. 
Hollingsworth v. Cities Service Oil Co., 199 
S. W. 2d, 226; Uhler v. Todd Houston Ship- 
building Co., 198 S. W. 2d, 631, and actions 
for statutory liability of a bank and its 
officers, Rose v. First State Bank, 59 S. W. 
2d, 810. See also Aero Sales Co. v. Columbia 
Steel Co. (D. C., N. D. Cal.) [1954 Trane 
Cases § 67,786], 119 F. Supp. 693, in which 
the trial court held, as did the trial court 
here, that a treble damage suit under 15 
URS. C. Av $8 and 15 wastan- action’ for 
such a debt as is covered by the Texas two- 
year statute. 


The judgment is affirmed. 


[] 68,361] United States v. American Association of Advertising Agencies, Inc. ; The 
American Newspaper Publishers Association, Incorporated; Publishers Association of 
New York City; Associated Business Publications, Inc.; Periodical Publishers Associa- 
tion of America; and Agricultural Publishers Association. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 100-309. Filed May 22, 1956. 


Case No. 1233 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciations—Fixing Commissions and Regulating Credit—Trade Associations of Publishers 
of Newspapers, Business Papers, and Magazines.—Trade associations of publishers of 
newspapers, business papers, and magazines were each prohibited by consent decrees 
from entering into any understanding (1) establishing or stabilizing advertising agency 
commissions, (2) requiring or requesting any advertising agency to refrain from rebating 
or splitting agency commissions, (3) requiring or requesting any advertising medium to 
deny or limit credit or agency commission due or available to any advertising agency, 
(4) establishing or stabilizing advertising rates to be charged advertisers not employing 
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an advertising agency, or (5) requiring or requesting any advertising medium to adhere to 
published advertising rates or rate cards. 


See Combinations and Conspiracies, Vol. 1, J 2017. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciations—Rules of Conduct.—Trade associations of publishers of newspapers, business 
papers, and magazines were each prohibited by consent decrees from entering into any 
understanding (1) establishing or formulating any standards of conduct or other qualifi- 
cations to be used by any advertising medium or any association of such media to deter- 
mine whether the media should or should not do business with or recognize any 
advertising agency, or (2) requiring or requesting any medium not to do business with 
or not to recognize any advertising agency. 


See Combinations and Conspiracies, Vol. 1, { 2017. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Trade Associations’ By-Laws.—Trade associations of publishers of 
newspapers, business papers, and magazines were each required to conform their rules, 
regulations, forms, policies, and practices to the terms of the consent decrees entered 
against them; to mail to each of their members a copy of the decree and copies of docu- 
ments which have been modified as required above; and to supply a copy of the consent 
decree to each new member of their respective associations. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Trade Association Activities—Consent decrees entered against trade asso- 
ciations of publishers of newspapers, business papers, and magazines each provided that 
nothing contained in the decrees should be construed to prohibit members of an association 
from severally taking any action denied to the association or to prohibit the associa- 
tion from (1) acquainting its members and others with the nature, background, functions, 
and activities of any advertising agency so long as such activity is not contrary to any 
of the provisions of the decree, (2) participating, where necessary or appropriate in 
proceedings conducted by Federal, State or local governments, or any court, in such 
proceedings in any manner, or (3) furnishing credit ratings to its members. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Victor H. Kramer, Henry M. Stuckey, and Vincent A. Gorman. 


For the defendants: George T. Townley, Stuart N. Updike, and William P. Hindman 
Jr., New York, N. Y., for Publishers’ Association of New York City. Orison S. Marden 
and Asbury H. de Yampert, New York, N. Y., for Associated Business Publications. Inc. 
Robert E. Coulson, Arthur Moynihan, and Thomas A. Brennan, New York, N. Y. for 
Periodical Publishers Association of America. Morgan J. Burke, Jr. (Dorsey Burke & 
Keber), New York, N. Y., and Fred W. Potter (Holmes, Dixon, Knouff & Potter) 
Chicago, Ill., for Agricultural Publishers Association. 


For prior consent decrees entered in the U. S. District Court, Southern Distri f 
New York, see 1956 Trade Cases {] 68,330, 68,252. mor ey: 


; Final Judgment plaint and having asserted the truth of its 
[Publishers’ Association of New York City] | answer and its innocence of any violation 


Jounw M. Casutn, District Judge [Im full of law; and no testimony having been taken 
fext ter Piaintiey United StatecnofeAmenicat and the plaintiff and said defendant by their 
having filed its complaint herein on May respective attorneys having consented to 
12, 1955; defendant, Publishers’ Association the making and entry of this Final Judg- 
of New York City (hereinafter referred to ment without trial or adjudication of any 
as consenting defendant) having appeared issue of fact or law herein and without any 
herein and having filed its answer in which findings of fact, and the Court having con- 
it denies the offenses charged in such com-_ sidered the matter and being duly advised, 
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Now, therefore, upon the consent as afore- 
said of the parties hereto, 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendant. The complaint states 
a claim against said defendant under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopoly,” as amended, commonly known 
as the Sherman Act. 


II 
[ Definitions] 

As used in this Final Judgment: 

(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising in newspapers. 

(B) “National advertising” shall mean 
the advertising of products or services 
through newspapers on a national or broad 
sectional basis. 

(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising including but not restricted to 
newspapers, magazines, radio and television. 

(D) “Agency commission” shall mean 
the amount allowed by newspapers to ad- 
vertising agencies when placing national 
advertising for advertisers in newspapers. 

(E) “Credit rating’ means a rating based 
upon relevant information as to the moral 
responsibility and financial status of the 
rated advertising agency, without reference 
to whether the rated agency rebates or 
splits agency commissions. 


pi 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its officers, agents, servants and em- 
ployees and to any committee or groups of 
consenting defendant’s membership when 
organized and functioning as committees or 
groups of consenting defendant, and to all 
other persons in active concert or participa- 
tion with it who receive actual notice of 
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this Final Judgment by personal service 
or otherwise. 


IV 


[Practices Prohibited—Permissive 
Provisions] 


(A) Consenting defendant is enjoined 
and restrained from entering into, adhering 
to, promoting or following any course of 
conduct, practice or policy, or any agree- 
ment or understanding: 

(1) Establishing or stabilizing agency 
commissions, or attempting so to do; 

(2) Requiring, urging or requesting any 
advertising agency to refrain from rebating 
or splitting agency commissions; 

(3) Requiring, urging or requesting any 
media to deny or limit credit or agency 
commission due or available to any adver- 
tising agency; 

(4) Establishing or formulating, or at- 
tempting to establish or formulate, any 
standards of conduct or other qualifications 
to be used by any media or any association 
of media to determine whether media should 
or should not do business with or recog- 
nize any advertising agency; 

(5) Requiring, urging or requesting any 
media not to do business with or not to 
recognize any advertising agency; 

(6) Establishing or stabilizing advertising 
rates to be charged advertisers not employ- 
ing an advertising agency, or attempting so 
to do; 

(7) Requiring, urging or requesting any 
media to adhere to published advertising 
rates or rate cards. 


(B) Consenting defendant is enjoined 
and restrained from requiring, urging or re- 
questing any of its members to engage in 
any activities covered by Paragraphs (1) 
through (7) of subsection (A) of this 
Section IV. 


(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit mem- 
bers of consenting defendant from severally 
taking any action denied to consenting de- 
fendant by virtue of this Final Judgment; 
nor shall this Final Judgment be construed 
to prohibit consenting defendant from: 

(1) Acquainting its members and others 
with the nature, background, moral re- 
sponsibility and financial status, functions 
and activities, or proposed functions and 
activities, of media, advertisers or adver- 
tising agencies so long as such activity is 
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not contrary to any of the provisions of 
subsections (A) or (B) of this Section IV; 

(2) Where necessary or appropriate in 
proceedings conducted by Federal, State or 
Local Governments or any Court, participat- 
ing in such proceedings in any manner; 

(3) Furnishing credit ratings to its mem- 
bers, provided that so long as consenting 
defendant assigns a credit rating to any 
advertising agency, consenting defendant is 
enjoined and restrained from refusing to 
rate any advertising agency which applies 
in writing for a rating and in connection 
therewith submits verified information re- 
quested by consenting defendant appro- 
priate to determine the rating for such an 
applicant and which applicant, as demon- 
strated to consenting defendant: (i) itself 
assumes sole liability for the full perform- 
ance of its contracts with newspapers; (ii) 
makes prompt payments; (ili) is morally 
responsible; (iv) is an advertising agency 
which does or is about to develop, service 
and place national advertising in any news- 
paper which is a member of consenting 
defendant; and (v) maintains a minimum of 
25 per cent of its average monthly billing 
in liquid capital and surplus. 


Vv 
[Modification of Rules] 


Consenting defendant is 
directed to: 


(A) Within ninety days of the entry of 
this Final Judgment take such action as 
may be necessary to make its rules, regula- 
tions, forms, policies and practices con- 
form to the terms of this Final Judgment; 


(B) Within ninety days after the entry 
of this Final Judgment mail to each of its 
members a copy thereof and copies of such 
other documents of consenting defendant 
which have been modified in compliance 
with the provisions thereof; 

(C) Supply a copy of this Final Judg- 
ment to each new member of consenting 
defendant at the time he becomes a member. 


ordered and 


VI 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
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appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ing or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


Final Judgment 
[Associated Business Publications, Inc. ] 


Joun M. Casuin, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 12, 
1955; defendant, Associated Business Publi- 
cations, Inc. (hereinafter referred to as 
consenting defendant) having appeared herein 
and having filed its answer in which it 
denies each and every offense charged in 
such complaint and having asserted the 
truth of its answer and its innocence of any 
violation of law; and no testimony having 
been taken and the plaintiff and said de- 
fendant by their respective attorneys having 
consented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without any findings of fact, and the Court 
having considered the matter and being 
duly advised, 


Now, therefore, upon the consent as 
aforesaid of the parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the sub- 
ject matter hereof and of the plaintiff and 
consenting defendant. The complaint states 
a claim against said defendant under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade 
and commerce against unlawful restraints 
and monopoly,’ as amended, commonly 
known as the Sherman Act. 


Tat 
[ Definitions] 

As used in this Final Judgment only: 

(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising in media. 

(B) “National advertising” shall mean 
the advertising of products or services 


through media on a national or broad 
sectional basis. 
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(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising, including but not restricted to 
newspapers, magazines, business publica- 
tions, radio and television. 

(D) “Agency commission” shall mean 
the amount allowed by media to adver- 
tizing agencies when placing national ad- 
vertising for advertisers in media. 


(E) “Credit rating’ means a rating based 
upon relevant information as to the moral 
responsibility and financial status of the 
rated advertising agency, without reference 
to whether the rated agency rebates or 
splits agency commissions. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its officers, agents, servants and employees 
and to any committee or groups of consent- 
ing defendant’s membership when organized 
and functioning as committees or groups 
of consenting defendant, and to all other 
persons in active concert or participation 
with it who receive actual notice of this 
Final Judgment by personal service or 


otherwise. 
IV 
[Practices Prohibited—Permissive 
Provisions] 


(A) Consenting defendant is enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
duct, practice or policy, or any agreement 
or understanding: 

(1) Establishing or stabilizing agency 
commissions, or attempting so to do; 

(2) Requiring, urging or requesting any 
advertising agency to refrain from rebating 
or splitting agency commissions; 

(3) Requiring, urging or requesting any 
medium to deny or limit credit or agency 
commission due or available to any adver- 
tising agency; 

(4) Establishing or formulating, or at- 
tempting to establish or formulate any 
standards of conduct or other qualifications 
to be used by any medium or any associa- 
tion of media to determine whether media 
should or should not do business with or 
recognize any advertising agency; 
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(5) Requiring, urging or requesting any 
medium not to do business with or not to 
recognize any advertising agency; 


(6) Establishing or stabilizing advertis- 
ing rates to be charged advertisers not 
employing an advertising agency, or at- 
tempting so to do; 


(7) Requiring, urging or requesting any 
media to adhere to published advertising 
rates or rate cards. 


(B) Consenting defendant is enjoined and 
restrained from requiring, urging or re- 
questing any of its members to engage in 
any activities covered by Paragraphs (1) 
through (7) of subsection (A) of this 
Section IV. 


(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit mem- 
bers of consenting defendant from severally 
taking any action denied to consenting 
defendant by virtue of this Final Judg- 
ment; nor shall this Final Judgment be 
construed to prohibit consenting defendant 
from: 


(1) Acquainting its members and others 
with the nature, background, moral re- 
sponsibility and financial status, functions 
and activities, or proposed functions and 
activities, of any advertising agency so 
long as such activity is not contrary to any 
of the provisions of subsections (A) or 
(B) of this Section IV; 


(2) Where necessary or appropriate in 
proceedings conducted by Federal, State or 
Local Governments or any Court, partici- 
pating in such proceedings in any manner; 


(3) Furnishing credit ratings to its mem- 
bers, provided that so long as consenting 
defendant assigns a credit rating to any 
advertising agency, consenting defendant is 
enjoined and restrained from refusing to 
rate or provisionally rate any advertising 
agency which applies in writing for a rating 
and in connection therewith submits veri- 
fied information requested by consenting 
defendant appropriate to determine the 
rating for such an applicant and which 
applicant, as demonstrated to consenting 
defendant: (i) itself assumes sole liability 
for the iull performance of its contracts 
with media; (ii) makes prompt payments; 
(iii) is morally responsible; and (iv) is 
engaged in the business of developing, 
servicing and placing national advertising 
in media. 
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V 


[Modification of Rules] 


Consenting defendant is ordered and 


directed to: 

(A) Within ninety days of the entry of 
this Final Judgment take such action as 
may be necessary to make its rules, regu- 
lations, forms, policies and practices con- 
form to the terms of this Final Judgment; 


(B) Within ninety days after the entry 
of this Final Judgment mail to each of its 
members a copy thereof and copies of such 
other documents of consenting defendant 
which have been modified in compliance 
with the provisions thereof; 

(C) Supply a copy of this Final Judg- 
ment to each new member of consenting 
defendant at the time he becomes a member. 


VI 
[Jurisdiction Retained | 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


Final Judgment 


[Periodical Publishers Association 
of America] 


Joun M. Casutn, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 12, 
1955; defendant, Periodical Publishers Asso- 
ciation of America (hereinafter referred to 
as consenting defendant) having appeared 
herein and having filed its answer in which 
it denies each and every offense charged 
in such complaint and having asserted the 
truth of its answer and its innocence of any 
violation of law; and no testimony having 
been taken and the plaintiff and said de- 
fendant by their respective attorneys having 
consented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without any findings of fact, and the Court 
having considered the matter and_ being 
duly advised, 
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Now, therefore, upon the consent as 
aforesaid of the parties hereto, 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendant. The complaint states 
a claim against said defendant under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopoly,” as amended, commonly known 
as the Sherman Act. 


As used in this Final Judgment only: 


(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising in media. 


(B) ‘National advertising” shall mean 
the advertising of products or services 
through media on a national or broad sec- 
tional basis. 


(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising, including but not restricted to 
newspapers, magazines, business publica- 
tions, radio and television. 

(D) “Agency commission” shall mean 
the amount allowed by media to adver- 


tising agencies when placing national ad- 
vertising for advertisers in media. 


inl 
[Definitions | 


(E) “Credit rating” means a rating based 
upon relevant information as to the moral 
responsibility and financial status of the 
rated advertising agency, without reference 
to whether the rated agency rebates or 
splits agency commissions. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its emieers: agents, servants and em- 
ployees and to any committee or groups of 
consenting defendant’s membership when 
organized and functioning as committees or 
groups of consenting defendant, and to all 
other persons in active concert or partici- 
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pation with it who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 


[Practices Prohibited—Permissive 
Provisions | 


(A) Consenting defendant is enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
duct, practice or policy, or any agreement 
or understanding: 

(1) Establishing or stabilizing agency 
commissions, or attempting so to do; 

(2) Requiring, urging or requesting any 
advertising agency to refrain from rebating 
or splitting agency commissions; 

(3) Requiring, urging or requesting any 
medium to deny or limit credit or agency 
commission due or available to any ad- 
vertising agency; 

(4) Establishing or formulating, or at- 
tempting to establish or formulate, any 
standards of conduct or other qualifications 
to be used by any medium or any associa- 
tion of media to determine whether media 
should or should not do business with or 
recognize any advertising agency; 

(5) Requiring, urging or requesting any 
medium not to do business with or not to 
recognize any advertising agency; 

(6) Establishing or stabilizing advertis- 
ing rates to be charged advertisers not 
employing an advertising agency, or at- 
tempting so to do; 

(7) Requiring, urging or requesting any 
medium to adhere to published advertising 
rates or rate cards. 


(B) Consenting defendant is enjoined 
and restrained from requiring, urging or 
requesting any of its members to engage 
in any activities covered by Paragraphs 
(1) through (7) of subsection (A) of this 
Section IV. 

(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit mem- 
bers of consenting defendant from severally 
taking any action denied to consenting de- 
fendant by virtue of this Final Judgment; 
nor shall this Final Judgment be construed 
to prohibit consenting defendant from: 

(1) Acquainting its members and others 
with the nature, background, moral re- 
sponsibility and financial status, functions 
and activities, or proposed functions and 
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activities, of any advertising agency so 
long as such activity is not contrary to any 
of the provisions of subsections (A) or 
(B) of this Section 1V; 


(2) Where necessary or appropriate in 
proceedings conducted by Federal, State or 
Local Governments or any Court, partici- 
pating in such proceedings in any manner; 


(3) Furnishing credit ratings to its mem- 
bers, provided that so long as consenting 
defendant assigns a credit rating to any 
advertising agency, consenting defendant 
is enjoined and restrained from refusing to 
rate or provisionally rate any advertising 
agency which applies in writing for a rating 
and in connection therewith submits verified 
information requested by consenting de- 
fendant appropriate to determine the rating 
for such an applicant and which applicant, 
as demonstrated to consenting defendant: 
(1) itself assumes sole liability for the full 
performance of its contracts with media; 
(ii) makes prompt payments; (iii) is morally 
responsible; and (iv) is engaged in the 
business of developing, servicing and plac- 
ing national advertising in media. 


V 
[Modification of Rules] 


Consenting defendant is ordered and di- 
rected to: 


(A) Within ninety days of the entry of 
this Final Judgment take such action as 
may be necessary to make its rules, regula- 
tions, forms, policies and practices conform 
to the terms of this Final Judgment. 


(B) Within ninety days after the entry 
of this Final Judgment mail to each of its 
members a copy thereof and copies of such 
other documents of consenting defendant 
which have been modified in compliance 
with the provisions thereof; 

(C) Supply a copy of this Final Judg- 
ment to each new member of consenting 
defendant at the time he becomes a member. 


VI 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
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amending or modification of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


Final Judgment 
[Agricultural Publishers Association] 


Joun M. Casurn, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 12, 
1955; defendant, Agricultural Publishers 
Association (hereinafter referred to as con- 
senting defendant) having appeared herein 
and having filed its answer in which it 
denies each and every offense charged in 
such complaint and having asserted the 
truth of its answer and its innocence of any 
violation of law; and no testimony having 
been taken and the plaintiff and said defendant 
by their respective attorneys having con- 
sented to the making and entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein and without 
any findings of fact, and the Court having 
considered the matter and being duly advised, 

Now, therefore, upon the consent as afore- 
said of the parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 

u 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendant. The complaint states a 
claim against said defendant under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and monop- 
oly,” as amended, commonly known as the 
Sherman Act. 

II 


| Definitions | 
As used in this Final Judgment only: 


(A) “Advertising agency” shall mean any 
person, firm or corporation engaged in the 
business of developing, servicing and plac- 
ing national advertising in media. 

(B) “National advertising” shall mean 
the advertising of products or services 
through media on a national or broad sec- 
tional basis. 

(C) “Media” shall mean the several in- 
strumentalities used in publishing national 
advertising, including but not restricted to 
newspapers, Magazines, radio and television. 
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(D) “Agency commission” shall mean 
the amount allowed by media to adver- 
tising agencies when placing national ad- 
vertising for advertisers in media. 

(E) “Credit rating” means a rating based 
upon relevant information as to the moral 
responsibility and financial status of the 
rated advertising agency, without reference 
to whether the rated agency rebates or 
splits agency commissions. 


eT 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to consenting defendant and its 
subsidiaries, successors and assigns, to each 
of its officers, agents, servants and em- 
ployees and to any committee or groups 
of consenting defendant’s membership when 
organized and functioning as committees or 
groups of consenting defendant, and to all 
other persons in active concert or participa- 
tion with it who receive actual notice of this 
Final Judgment by personal service or 


otherwise. 
IV 
[Practices Prohibited—Permissive 
Provisions | 


(A) Consenting defendant is enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
duct, practice or policy, or any agreement 
or understanding: 

(1) Establishing or stabilizing agency com- 
missions, or attempting so to do; 

(2) Requiring, urging or requesting any 
advertising agency to refrain from rebating 
or splitting agency commissions; 

(3) Requiring, urging or requesting any 
medium to deny or limit credit or agency 
commission due or available to any adver- 
tising agency; 

(4) Establishing or formulating, or at- 
tempting to establish or formulate, any 
standards of conduct or other qualifications 
to be used by any medium or any associa- 
tion of media to determine whether media 
should or should not do business with or 
recognize any advertising agency; 

(5) Requiring, urging or requesting any 
medium not to do business with or not to 
recognize any advertising agency; 

(6) Establishing or stabilizing advertis- 
ing rates to be charged advertisers not em- 
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ploying an advertising agency, or attempting 
so to do; 

(7) Requiring, urging or requesting any 
medium to adhere to published advertising 
rates or rate cards. 


(B) Consenting defendant is enjoined and 
restrained from requiring, urging or re- 
questing any of its members to engage in 
any activities covered by Paragraphs (1) 
through (7) of subsection (A) of this Sec- 
tion IV. 


(C) Nothing contained in this Final Judg- 
ment shall be construed to prohibit mem- 
bers of consenting defendant from severally 
taking any action denied to consenting de- 
fendant by virtue of this Final Judgment; 
nor shall this Final Judgment be construed 
to prohibit consenting defendant from: 


(1) Acquainting its members and others 
with the nature, background, moral respon- 
sibility and financial status, functions and 
activities, or proposed functions and activi- 
ties, of any advertising agency so long as 
such activity is not contrary to any of the 
provisions of subsections (A) or (B) of 
this Section IV; 


(2) Where necessary or appropriate in 
proceedings conducted by Federal, State or 
Local Governments or any Court, partici- 
pating in such proceedings in any manner; 

(3) Furnishing to its members credit 
ratings provided that so long as consenting 
defendant assigns a credit rating to any 
advertising agency, consenting defendant is 
enjoined and restrained from refusing to 
rate or provisionally rate any advertising 
agency which applies in writing for a rating 
and in connection therewith submits verified 
information requested by consenting de- 
fendant appropriate to determine the rating 
for such an applicant and which applicant, 
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as demonstrated to consenting defendant: 
(i) itself assumes sole liability for the full 
performance of its contracts with media; 
(ii) makes prompt payments; (iii) is morally 
responsible; and (iv) is engaged in the 
business of developing, servicing and placing 
national advertising in media. 


V 
[Modification of Rules] 


Consenting defendant 
directed to: 


(A) Within ninety (90) days of the entry 
of this Final Judgment take such action as 
may be necessary to make its rules, regula- 
tions, forms, policies and practices conform 
to the terms of this Final Judgment; 


(B) Within ninety (90) days after the 
entry of this Final Judgment mail to each 
of its members a copy thereof and copies 
of such other documents of consenting de- 
fendant which have been modified in com- 
pliance with the provisions thereof; 

(C) Supply a copy of this Final Judg- 
ment to each new member of consenting 
defendant at the time he becomes a member. 


is ordered and 


VI 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may. be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


[| 68,362] Fromm and Sichel, Inc. v. Ben, Human & Mary Zimmerman, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 56 C 363. Dated May 10, 1956. 
Illinois Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Federal Courts—Person Who May 
Maintain Suit—Foreign Corporation—-A New York corporation, doing an interstate 
business in Illinois, could maintain a fair trade enforcement action in a Federal District 
Court in Illinois without having a certificate of authority to transact business in the State. 
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Although an Illinois statute, which bars a foreign corporation transacting business in the 
State from maintaining any action in any court of Illinois until it obtains a certificate of 
authority, would bar the maintenance of the instant suit if the corporation transacted 
business in Illinois, the New York corporation was engaged in interstate commerce in 
Illinois, and, therefore, was not required to obtain a certificate of authority from, and not 


barred from, the courts of Illinois. 


See Fair Trade, Vol. 1, J 3330.15. 


For the plaintiff: Mayer, Friedlich, Spiess, Tierney, Brown & Platt. 
For the defendants: Richard F. Watt and Ira A. Kipnis. 


Memorandum 


[Fair Trade Suit] 


Puitie L. SuLitvan, District Judge [Jn 
full text]: The complaint alleges that: 
Plaintiff is a New York corporation which 
is engaged in the business of selling and 
distributing alcoholic beverages, including 
wines bearing the name “Christian Brothers’. 
It had executed Fair Trade contracts, under 
the Illinois Fair Trade Act, with a large 
number of Illinois retailers covering the 
sales price of these wines. Defendants are 
Illinois retail dealers, who, though having 
notice of the prices thus set, have sold, and 
will continue to sell, this wine at less than 
the specified price. 


[Right to Sue] 


Plaintiff sought an injunction to prevent 
such sales, and a temporary injunction was 
issued. Presently before the court is the 
motion of defendant Gold Eagle Liquors to 
dissolve the injunction and dismiss the com- 
plaint. Defendant’s ground for this motion 
is that plaintiff is a foreign corporation do- 
ing business in Illinois without a certificate 
of authority from the Secretary of State 
of Illinois and therefore is barred from 
bringing this suit by Ch. 32, Ill. Rev. Stat. 
(1955) § 157.125. That section provides: 


“No foreign corporation transacting 
business in this State shall be permitted 
to maintain an action at law or in equity 
in any Court of this State, until such 
corporation shall have obtained a certifi- 
cate of authority”. 


[Intrastate or Interstate Business] 


This provision bars a suit in the federal 
court in Illinois based on diversity of citi- 
zenship (Woods v. Interstate Realty Co., 337 
U. S. 535 (1949)). Plaintiff does not dispute 
this, nor does it argue that it is not doing 
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business in Illinois. It contends that its 
business in that State is solely interstate 
commerce, and hence it is not obliged to 
qualify under Lllinois law. 


Sec. 157.125, quoted above, applies only 
to corporations which are required to pro- 
cure a certificate of authority to transact 
business in the State (Lehigh Cement Co. 
v. McLean, 245 Ill. 326, 353 (1910) ). Section 
157.102 provides that “A foreign corpora- 
tion organized for profit, before it transacts 
business in this State, shall procure a cer- 
tificate of authority so to do from the 
Secretary of State”. This does not, and 
could not, constitutionally, apply to cor- 
porations engaged wholly in interstate com- 
merce within the state (Air Conditioning 
Training Corp. v. Majer, 324 Ill. App. 387 
(1945); London Guaranty & Accident Co., 
Ltd., v. Watte, 234 Ill. App. 497 (1925)). “It 
would be manifestly illogical to hold that 
a foreign corporation engaged in inter-State 
commerce was exempt from all those pro- 
visions of the act imposing conditions upon 
the right to do business in the State, yet 
such corporation might nevertheless be 
penalized by denying it access to our State 
courts” (Lehigh Cement, supra, at 333). Thus 
it is familiar law that a foreign corporation, 
though not qualified to do business within 
a state, may sue to recover the purchase 
price of goods sold by it in interstate com- 
merce (Lehigh Cement and Air Conditioning 
Training Corp., supra.) 

Defendant maintains that since the basis 
for this suit is an intrastate transaction, 
plaintiff does not come within this excep- 
tion. This is an unduly restrictive view of 
the basis for plaintiff's suit. It is true that, 
so far as this defendant is concerned, plain- 
tiff has alleged only two sales of Christian 
Brothers wine, to Illinois purchasers, and 
that these are intrastate transactions. Never- 
theless, the action is actually much wider 
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than that. It is to enforce, as the Fair 
Trade Act contemplates that it may, plain- 
tiff’s right to protect the sales price of its 
product in interstate commerce. To hold 
as defendant urges would be to deprive 
persons engaged in interstate commerce of 
any remedy under the Illinois Fair Trade 
Act. (Seagram Distillers Co. v. Corenswet 
[1955 Trape Cases { 68,108], 281 S. W. 2d 
657, 659 (Tenn., 1955).) 


If, therefore, plaintiff is engaged in inter- 
state commerce in Illinois, it is not required 
to obtain a certificate of authority from, 
and not barred from the courts of, that 
State. The inquiry here is solely whether 
the plaintiff’s business is interstate in char- 
acter, and not whether it is ‘““doing business” 
in a sense sufficient to subject it to service 
of process within the state. The affidavits 
filed make it plain that the business is 
interstate. Plaintiff sells its products from 
its New York office, and ships them from 
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the vineries in California directly to whole- 
salers in Illinois, where its concern with 
them ends. The complaint, it is true, al- 
leges that the plaintiff has entered into Fair 
Trade contracts, specifying the price at 
which its products may be sold, with a 
number of Illinois retailers. This is a matter 
of protecting and fostering its trade in 
interstate commerce rather than entering 
into intrastate commerce. Such contracts 
have no meaning aside from the interstate 
commerce with which they are concerned 
(Bulova Watch Co. Inc. v. Anderson [1955 
TRADE CASES f 68,036], 70 N. W. 2d 243 
(Wis., 1955)). 


[Motion Dented] 


The motion of defendant Gold Eagle 
Liquors to dissolve the temporary injunc- 
tion and dismiss the complaint is accord- 
ingly denied. 


[] 68,363] Joseph G. Kolb, et al. v. Pacific Maritime Association, et al. 
In the United States District Court for the Northern District of California, Southern 


Division. No. 35238. Filed May 28, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Closed Shop Coupled with Closed 
Union—Legality—Restraint on Commercial Competition—A complaint by three seamen 
alleging that an association of employers and a labor union entered into an unlawful 
conspiracy under which the employers were required to obtain their chief stewards 
exclusively through the facilities of the union, that it was necessary that a chief steward 
be or become a member of the union in order to obtain employment through such 
facilities, and that the seamen were deprived of an opportunity to earn a livelihood as 
chief stewards was dismissed on the ground that the complaint did not allege an actual, 
intended, or inherent restraint on commercial competition. The coupling of closed shops 
with closed unions, when there is no design to restrain commercial competition by busi- 
ness enterprises, was not shown to constitute a violation of the Sherman Act. The only 
restraint charged by the seamen concerned the competition among workers with respect 
to the sale of their personal services. 

See Combinations and Conspiracies, Vol. 1, J 2101.005. 

For the plaintiffs: Gladstein, Andersen, Leonard & Sibbett, San Francisco, Cal. 


For the defendants: Lillick, Geary, Olson, Adams & Charles, and Richard Ernst, 
San Francisco, Cal., for Pacific Maritime Association and certain other defendants; Roos 
& Jennings, San Francisco, Cal., for Marine Cooks & Stewards. 


ployers and a labor union in which it is 
alleged that the defendant employers own, 
operate or control substantially all of the 
merchant vessels of American flag registry 
engaged in interstate and foreign commerce 
on the Pacific Coast of the United States. 
It is further alleged that the defendants, 
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Memorandum Opinion 
[Alleged Antitrust Violation] 


MicHaeL J. Rocue, Chief Judge [In full 
text]: This is a complaint for injunction, 
damages and declaratory relief brought by 
three seamen against an association of em- 
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both employers and union, have entered into 
a combination and conspiracy unlawfully 
and illegally to control the employment on 
such vessels of their chief stewards and that 
pursuant to said combination and conspiracy 
they have entered into certain contracts 
which require that the employers obtain 
their chief stewards exclusively through the 
facilities of the union. It is further alleged 
that in order to obtain employment through 
such facilities it is necessary that a chief 
steward be or become a member of the 
defendant union. And finally it is alleged 
that although plaintiffs have made applica- 
tion to join the defendant union, the de- 
fendant union has refused to accept them 
as members thereof. 

As a result of the foregoing, it is alleged 
that plaintiffs have been deprived of an 
opportunity to earn a livelihood as chief 
stewards and they complain that this com- 
bination and agreement constitutes a viola- 
tion of the anti-trust laws. (15 U. S.C. A. 
§§ 1,15). It is plaintiff’s position that these 
statutes authorize the maintenance of this 
suit, that the complaint on its face shows 
the existence of a contract, combination or 
conspiracy in restraint of trade, that the 
plaintiffs have been injured thereby, and 
that they are entitled to recover. 


[Motion To Dismiss] 


The defendants have moved for dismissal 
of the complaint. The issue as it developed 
at oral argument is whether or not the 
complaint alleges a violation of the Sherman 
Anti-Trust Act. If it does not, defendants’ 
motion must be granted. 


[Legality of Closed Shops and 
Closed Union] 

Taking plaintiffs’ assertion to be true, 
that the complaint alleges an illegal com- 
bination between a union and employers to 
maintain a closed shop and a closed union, 
there has been no authority cited to the 
court holding that the coupling of closed 
shops with closed unions constitutes a viola- 
tion of the Sherman Act, when there is no 
design to thereby restrain commercial com- 
petition by business enterprises. In fact, 
the controlling decision of this circuit 
Courant v. International Photographers, etc., 
(C. A. 9th 1949), 176 F. 2d 1000, cert. den. 
(1950), 338 U. S. 943, 94 L. Ed. 581, holds 
that a [sic] coupling a closed shop with a 
closed union is not a violation of the Sherman 
Act. 
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[Commercial Competition Not Restricted] 


The fundamental element of plaintiff's 
contention is that the Sherman Act renders 
unlawful under federal law every activity 
of a labor union for an “illegitimate pur- 
pose” and subjects parties to a collective 
agreement, to treble damages, at least if the 
union activity has culminated in such an 
agreement. The Supreme Court decision 
in Apex Hosiery Co. v. Leader, (1940) [1940- 
1943 Trapve Cases { 56,039], 310 U. S. 469, 
84 L. Ed. 1311, established, however, that 
the Sherman Act applies only to combina- 
tions and conspiracies designed to restrict 
commercial competition among business en- 
terprises. The Court stated: 


“A combination of employees neces- 
sarily restrains competition among them- 
selves in the sale of their services to the 
employers; yet such a combination was 
not considered an illegal restraint of trade 
at common law when the Sherman Act 
was adopted, either because it was not 
deemed a ‘restraint of trade.’ Since the 
enactment of the declaration in § 6 of the 
Clayton Act that the ‘labor of a human 
being is not a commodity or article of 
commerce nor shall such (labor) 
organizations, or the members thereof, be 
held or construed to be illegal combina- 
tions or conspiracies in the restraint of 
trade under the anti-trust laws’ it would 
seem plain that restraints on the sale of 
the employee’s services to the employer, 
however much they control the competi- 
tion among employees, are not in them- 
selves combinations or conspiracies in 
ee of trade under the Sherman 

Cte 


Further the court states: 


“It was another and quite a different evil 
at which the Sherman Act was aimed. It 
was enacted in the era of ‘trusts’ and of 
‘combinations’ of business and capital 
organized and directed to control of the 
market by suppression of competition in 
the marketing of goods and services, the 
monopolistic tendency of which had be: 
come a matter of public concern. The 
end sought was the prevention of re- 
straints to free competition in business 
and commercial transactions which tended 
to restrict production, raise prices, or 
otherwise control the market to the detri- 
ment of purchasers or consumers of goods 
and services, all of which had come to 
be regarded as a special form of public 
inquiry.” 


Plaintiffs do not contend that the alleged 
combination in this case is designed to 
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restrict commercial competition. The only 
restraint charged by plaintiffs concerns the 
competition among workers with respect to 
the sale of their personal services. Even 
if it be assumed that the combined action 
complained of is as plaintiffs argue, it does 
not restrain commercial competition; nor 
does Allen Bradley Co. v. Local Union No. 3, 
(1945) [1944-1945 Trape Cases { 57,386], 
B20. /9/, 67. . Bd 1939) relied on 
heavily by plaintiffs help their position. 
Briefly stated that decision held that a 
combination restricting competition among 
commercial enterprises with respect to the 
marketing of their goods and services is not 
removed from the Sherman Act by the 
participation of a labor union seeking, as 
an incident to its participation, legitimate 
trade union objectives. The coupling of 
legitimate trade union objectives with un- 
lawful commercial objectives does not save 
the combination. To the same effect are 
many other cases cited by plaintiffs: U. S. 
v. Employing Plasterers Association, (1954) 
[1954 TrapE Cases { 67,692] 347 U. S. 186, 
98 L. Ed. 618; U. S. v. Women’s Sportwear 
Manufacturers, Association, (1949) [1948- 
1949 TRADE CASES { 62,390] 336 U. S. 460, 
93 L. Ed. 805; United Brotherhood of Car- 
penters and Joiners v. U. S., (1947) [1946- 
1947 Trape Cases § 57,545] 330 U. S. 395, 
91 L. Ed. 973; U. S. v. Employing Lathers 
Association, (7 Cir. 1954) [1954 Trape CASES 
Ose Olle ate 2d 20s. le. Cen istzib= 
utors, Inc. v. Chicago Moving Picture Ma- 
chine Operators Union (D. C. Ill. 1955) [1955 
TRADE Cases § 68,107] 132 F. Supp. 294; 
U. S. v. Chattanooga Chapter National Elec- 
trical Contractors Association, (D. C. Tenn. 
1953) [1953 Trape Cases § 67,551] 116 F. 
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Supp. 509; Hawaiian Tuna Packers, Ltd., v. 
International Longshoremen’s and Warchouse- 
men’s Union, (D. C. Hawaii 1947) [1946-1947 
Trape Cases J 57,587] 72 F. Supp. 562. 


All of these cases reaffirm the Apex hold- 
ing that the Sherman Act was designed 
solely to outlaw restrictive commercial prac- 
tices, but are inappropriately cited to show 
that the conduct complained of herein comes 
within the purview of the same Act. 


The plaintiffs have also cited Wallace 
COnp USN) dia hea (LOA4N 8323 "Ua Secs, 
89 L. Ed. 216, and Lincoln Federal Labor 
Union v. Northwestern Iron & Metal Co., 
(1949) 3550S 5255 938 Bid 22: 

The Wallace case arose under the Wagner 
Act, not the Sherman Act. Its decision has 
no relevance to the Sherman Act. In the 
Lincoln decision the Supreme Court upheld 
the constitutional power of the states to 
enact right-to-work laws. However, the 
Court did not enunciate a paramount public 
policy of right-to-work to be relied upon in 
construing the Sherman Act. 


[Complaint Dismissed] 


In conclusion, Courant v. International 
Photographers, etc., supra, states the follow- 
ing which is applicable herein: 


‘“* * * there is no suggestion in the 
complaint that any restraint of interstate 
trade was intended or was inherent in the 
acts as was the case in Allen Bradley Co. 
v. Local Union No. 3, etc., supra. The 
Sherman Act does not help appellants.” 


For the foregoing reasons plaintiffs com- 
plaint is hereby dismissed without prejudice 
to their right to file an amended pleading 
within twenty (20) days. 


[] 68,364] The Salisbury Company, and W. R. Salisbury, E. D. Salisbury, Fred 
Salisbury, and Maurice E. Salisbury, as officers of The Salisbury Company v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Eighth Circuit. 


No. 15429. Dated February 28, 1956. 


September Term, 1955. 


Petition for Review of Order of Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation—Feather Content of Pillows—Petition for Re- 
view of Order.—A company’s petition to review a Federal Trade Commission order 
prohibiting the company from misrepresenting the kinds or types of filling material 
contained in its pillows was dismissed on the motion of the Commission, which con- 
tended that the petitioner failed to comply with the rules of the court and did not wish 
to proceed further in the matter, 
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See Unfair Practices, Vol. 2, § 5081.482, 5105.61; FTC Enforcement and Procedure, 


Vol. 2, J 8621.210. 


For the petitioners: Donald L. Robertson and Armin M. Johnson, Minneapolis, Minn. 
For the respondent: Robert B. Dawkins, Assistant General Counsel, Federal Trade 


Commission, Washington, D. C. 


Dismissing petition for review of FTC order in Dkt. 6161. 


[Petition to Review FTC Order Dismissed] 


Per CurtaAm [In full text]: There is pre- 
sented to the Court motion of the respond- 
ent Federal Trade Commission to dismiss 
petition for review of Order of Federal 
Trade Commission for failure to diligently 
prosecute the same in this Court, in that 
the rules of this Court have not been com- 


It is, therefore, now here Ordered and 
Adjudged by this Court that the petition 
to review the Order of the said Federal 
Trade Commission in this matter be, and 
the same is hereby, dismissed. 

And it is further Ordered by this Court 
that a certified copy of this order be forth- 
with transmitted to the said Federal Trade 


plied with, and upon advice that the peti- Commission. 


tioner Salisbury Company does not desire 
to proceed further in the matter, 


[68,365] Stenographic Machines, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1955— 
April Session, 1956. No. 11458. Dated May 29, 1956. 


Petition for Review of Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Agreement To Divide Customers—Sufficiency of Evidence To 
Support Order.—A Federal Trade Commission order prohibiting a correspondence school, 
which had manufactured mechanical shorthand machines, and a distributor of such 
machines from dividing customers was vacated and set aside on the ground that the 
Commission’s finding that the parties had entered into an agreement under which the 
distributor was to confine its sales of such machines principally to schools and the corres- 
pondence school was to confine its sales of such machines principally to home study or 
correspondence students was not supported by substantial evidence. Under the agreement, 
the distributor agreed to aid the school in developing a new machine, to take over the sale 
of machines to certain schools which were customers of the correspondence school, to have 
the machines manufactured by its manufacturing source, and to supply the school with not 
less than a specified number of machines on a cost plus basis. At the time of the contract, 
the school was greatly in need of the machines, its tools and jigs were worn and obsolete, 
and it had exhausted the possibilities of getting others to manufacture the machines. The 
correspondence school obtained new dies and tools and a source of supply as a result 
of the agreement. If the agreement had not been executed, it was a fair inference that the 
school would have had to abandon the manufacture of such machines and the distributor 
would have been alone in the field. Instead of creating a monopoly, the contract prevented 
a monopoly. Neither a provision of the agreement, the correspondence school’s change 
in distribution plans, the correspondence between the parties, nor the business of the 
parties after the execution of the agreement constituted substantial evidence of an agree- 
ment to divide customers. 

See Unfair Practices, Vol. 2, J 5033.05. 


For the petitioner: L. M. McBride, Chicago, Ill.; James T. Welch; and Robert B. 
Gerrie, Chicago, IIl. 


For the respondent: Robert B. Dawkins and Alan B. Hobbes, Washington, D. C. 


Bi pte and setting aside a Federal Trade Commission cease and desist order in 
ite 6. 


Before Durry, Chief Judge, and Major and Linpey, Circuit Judges. 
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[Petition To Review FTC Order] 


Durry, Chief Judge [In full text]: Pe- 
titioner asks us to vacate and set aside a 
Cease and Desist Order of the Federal 
Trade Commission dated March 18, 1955. 
The complaint charges Petitioner with en- 
gaging in unfair methods of competition in 
violation of §5 of the Federal Trade Com- 
mission Act. In a Per Curiam opinion the 
Commission affirmed and adopted the find- 
ings, conclusions and order of the Trial 
Examiner. 


[Division of Customers Alleged] 


The complaint charged Stenographic Ma- 
chines, Inc., the Petitioner herein, LaSalle 
Extension University, and the latter’s wholly- 
owned subsidiary, the Stenotype Company, 
had entered an agreement to divide the 
customers in the mechanical shorthand ma- 
chine market among themselves, so that 
Petitioner would confine its solicitation 
and sales of such machines principally to 
schools, and LaSalle Extension University 
and its subsidiary (hereinafter referred to 
collectively as “LaSalle’) would confine 
their solicitation and sales principally to 
home study or correspondence students. 
The complaint alleged that the agreement 
and the practices pursued thereunder have 
a dangerous tendency to hinder compe- 
tition and to create a monopoly in the 
named companies in the sale and distri- 
bution of mechanical shorthand machines. 


[Nature of Business] 


LaSalle Extension University was incor- 
porated in 1908 and is engaged largely in 
the business of operating a correspondence 
school. In 1927 LaSalle acquired the assets 
of the bankrupt Stenotype Company, in- 
cluding the “Stenotype”’ mechanical short- 
hand machine which it has marketed under 
that name since 1927. The present Steno- 
type Company is a wholly-owned subsidi- 
ary of LaSalle. It became inactive in 1948 
and since that time its functions have been 
carried on by LaSalle. 


“Cooperative Plan”| 


From 1928 to 1936 LaSalle sold the 
Stenotype machine largely to students 
taking courses in Stenotypy by the corre- 
spondence or home study method, and to 
a lesser extent to business schools. Start- 
ing in 1936 LaSalle began to sell its ma- 
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chine to students enrolled in schools known 
as “Stenotype Institutions,’ which LaSalle 
assisted in organizing. The only course 
offered in those schools was a course in 
Stenotypy as distinguished from the aver- 
age business school teaching a variety of 
commercial subjects. LaSalle designated 
the owner or manager of such a school as 
its “Registrar.” The student signed a dual 
form of contract with LaSalle and with 
the school. The contract with LaSalle 
provided for the purchase by the student 
of the Stenotype machine, texts, lessons 
and other material from LaSalle, and the 
contract with the school provided for the 
furnishing of instruction to the student. 
Separate payments were made by the stu- 
dent to LaSalle and to the school. This 
arrangement was known as the “Co-oper- 
ative Plan.” 


[“Package Plan’’] 


In the latter part of 1948 LaSalle aban- 
doned the “Co-operative Plan” of operation 
and began selling its machines, texts and 
lesson material to the school as a unit. 
The schools made their own arrangements 
with the students for the purchase of the 
machines and materials and payment of tu- 
ition. Under the Co-operative Plan LaSalle 
paid a commission to its salesmen on each 
sale of a machine and the accompanying 
material, as well as on the amount of the 
tuition although LaSalle received no direct 
benefit from the tuition which was paid to 
the school. LaSalle’s new plan was called 
the “Package Plan.” The schoo) did its 
own selling to the students and LaSalle 
was not obligated to pay commissions on 
such sales. Under the Co-operative Plan, 
the net to LaSalle, after paying commis- 
sions, was $70. Under the Package Plan, 
LaSalle received about $90 and paid no 
commission. As LaSalle paid Petitioner $56 
for the machine, the increase in revenue to 
LaSalle was substantial. 


[Petitioner's Business] 


Petitioner was incorporated in 1938 and 
since that time has been engaged in the 
production and sale of a mechanical short- 
hand machine known as the “Stenograph” 
and supplementary text material. Milton 
H. Wright, the President of Petitioner, 
was principally responsible for its organi- 
zation. He obtained the necessary capital 
from private commercial schools which 
were, in many cases, customers of Peti- 
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tioner. Prior to 1936, Wright had been an 
officer of LaSalle in charge of the sale of 
Stenotype machines and courses. However, 
Petitioner and LaSalle were in no way 
connected by interlocking officers, directors 
or stock-ownership. Until 1952 Petitioner’s 
machines were manufactured by others in 
accordance with Petitioner’s specifications. 
In that year Petitioner acquired its own 
manufacturing plant, and since then has 
manufactured its own machines. 


[ Alleged Illegal Contract] 


The LaSalle machines have always been 
manufactured by others. By 1945 the tools 
and dies had become worn and in some 
respects obsolete, so LaSalle entered into 
a contract with Victor Adding Machine 
Company to develop a new model Steno- 
type machine. However, this contract was 
cancelled in 1947 when it became obvious 
the cost of producing the new machine 
would be excessive. LaSalle then ap- 
proached other manufacturing sources in 
an endeavor to have them produce the ma- 
chine, but such efforts were unsuccessful. 
In October, 1948, LaSalle was desperately 
in need of machines and finally approached 
Petitioner in an effort to supply it tempo- 
rarily with Stenograph machines and eventu- 
ally with a new model Stenotype machine. 
Negotiations between the two companies 
resulted in the written contract dated No- 
vember 16, 1948. This is the contract which 
the Commission claims is illegal. 

Under the provisions of the contract 
Petitioner agreed to aid LaSalle in de- 
veloping a new model Stenotype, to have 
those machines manufactured by Petition- 
er’s manufacturing source under supervision 
of Petitioner’s personnel, and to supply 
LaSalle with not less than 25,000 Steno- 
type machines at the rate of 5,000 per year 
on a cost plus $10 basis. It was agreed 
that until the new model could be de- 
veloped, Petitioner would sell to LaSalle 
its Stenograph machines. All the tools, dies, 
gauges, etc. developed for the new model 
Stenotype became the property of LaSalle. 
Although the keyboards of the Stenograph 
and Stenotype machines are identical, there 
are numerous mechanical differences which 
require special skills in connection with 
their service. 

LaSalle paid Petitioner the regular school 
price for machines. Petitioner shipped the 
machines to LaSalle in bulk, fob plant. 
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Because LaSalle had over-estimated the 
number of machines needed, a reduction in 
deliveries was negotiated from time to time, 
and the contract was finally terminated by 
a letter agreement dated January 8, 1953. 
This agreement provided that Petitioner 
was to continue making Stenotype machines 
for LaSalle according to the latter’s needs, 
the price to be determined at the time of 
each order. 
[Examiner's Findings] 


The Examiner found that under the 
agreement “LaSalle was to de-emphasize 
its school business and place its primary 
emphasis on home study, and that Steno- 
graphic was to be given an opportunity to 
take over a number of LaSalle’s schools as 
well as to acquire new ones.” The Exami- 
ner concluded “* * * such agreement has, 
in substantial measure, been carried into 
effect.” 


The Commission bases its case to a large 
extent upon Paragraph 7 of the November 
16, 1948 agreement. This paragraph reads: 


“7, Tt is understood and agreed that 
LaSalle desires to promote the sale of 
Stenotypes by it to purchasers of its 
correspondence courses, and through cer- 
tain private Stenotype Institutes now in 
existence where sales are made by sales- 
men under contract with the Stenotype 
Company or LaSalle. With respect to 
any school whose contract is terminated, 
Stenographic, upon notice in writing from 
LaSalle of such termination, shall there- 
after offer Stenographs to such school at 
Stenographic’s regular list price, terms 
and conditions.” 


[Business After Contract] 


In considering whether LaSalle and Pe- 
titioner changed their plans of doing busi- 
ness because of the November 16, 1948, 
contract, the record clearly shows that from 
the beginning LaSalle has emphasized the 
sale of correspondence courses in machine 
shorthand rather than the sale of the ma- 
chines themselves. LaSalle has considered 
the profit in machine shorthand to be in the 
sale of the correspondence courses rather 
than in the sale of the machines. Over the 
years its text material has been designed 
for home study with LaSalle or the school 
acting as an advisor and a judge of the 
progress of the student. On the other hand, 
petitioner has no nation-wide sales organi- 
zation. In fact, it had a sales force of three. 
Its efforts have consistently been directed 
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at schools which teach mechanical short- 
hand to students in attendance at those 
schools. It never attempted to enter the 
correspondence course field. 


[Monopoly Prevented by Contract] 


The Commission says the November 16, 
1948 contract was an agreement to divide 
customers and thus create a monopoly. 
But the record clearly indicates the exe- 
cution of the contract prevented a monopoly 
in the supplying of mechanical shorthand 
machines. In 1948 LaSalle was greatly in 
need of many machines. Its jigs and tools 
were worn and obsolete; it had exhausted 
the possibilities of getting others to manu- 
facture the machines. In desperation LaSalle 
turned to Petitioner. Had the contract not 
been executed it is a fair inference LaSalle 
would have had to abandon the manufac- 
ture of Stenotype machines and Petitioner’s 
Stenograph machine would have been alone 
in the field. Instead of creating a monopoly 
in that respect the contract prevented a 
monopoly. 


[New Source of Supply] 


Apparently the Commission approved the 
Examiner’s conclusion that for LaSalle to 
agree that Stenographic was to become its 
source of supply of Stenotype machines was 
a “suspicious circumstance.” There seems to 
us to be no substantial basis for such con- 
clusion. The agreement provided LaSalle 
with a new source of supply of Stenotype 
machines; it obtained new dies and tools 
to replace obsolete ones; it obtained an 
enforceable contract right to receive 25,000 
machines over a five-year period. 


[Change to “Package Plan” 


The Commission apparently detects some- 
thing sinister in LaSalle’s changing from 
the Cooperative Plan to the Package Plan. 
In May, 1948, six months prior to the exe- 
cution of the contract, LaSalle called in all 
its Institute Registrars and announced the 
change from the Cooperative Plan to the 
Package Plan. As previously pointed out, 
this change was in the exercise of good 
business management. LaSalle’s net profit 
was thereby increased $20 per sale. The 
net effect of the change was to remove the 
burden of the salesmen’s commissions from 
LaSalle and to place that burden upon the 
schools. There is no substantial evidence 
in the record which connects up this change 
in policy with the November, 1948 contract. 
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LaSalle realized that its change to the 
Package Plan might prove unacceptable 
to certain schools which had a considerable 
investment in the promotion of mechanical 
shorthand instruction. It was a genuine 
advantage to LaSalle to be able to require 
Petitioner to supply mechanical shorthand 
machines to such schools. It would obviate 
the possibility of an action for breach of 
contract. 


[FTC’s Evidence] 


M. H. Wright, testifying as to his under- 
standing of Paragraph 7 of the contract, 
said: 


“I think the essence of the agreement 
is that if this package that LaSalle was 
offering was not acceptable to a school, 
and LaSalle so told us, we would be 
willing to take that school over, so they 
wouldn’t be deprived of the service they 
had advertised.” 


Kendall, Manager of LaSalle, testified to 
the same effect. 


In addition to relying on Paragraph 7 
of the agreement, the Commission relied 
on several letters which passed between 
Petitioner and LaSalle, and on certain cor- 
respondence between LaSalle and its cus- 
tomers or potential customers. The letter 
principally relied on was dated December 
9, 1948 and was written by T. K. Elliott 
to Herman Miller. In 1948 Elliott had the 
title of Vice President and Sales Manager 
of Stenotype. By the date of the contract 
Elliott, because of the condition of his 
health and business mistakes, had been 
relieved of many of his responsibilities. 
He had no part in the negotiation of the 
November 16 contract. He denied under 
oath that prior to the hearings he had ever 
heard of Paragraph 7 of the contract. As 
Elliott testified “* * * I was the sales man- 
ager on the way out. I wasn’t included in 
the negotiations and I thought at the time 
I should have been.” Miller was the owner 
of a school in Los Angeles, California, 
known as “The Stenotype Company of 
California,’ and a school in San Francisco 
known as “Stenotype Certified School.” He 
had a ten-year contract due to expire in 
May, 1949, whereby he represented LaSalle 
on the West Coast. 

In the letter Elliott informed Miller that 
LaSalle had arranged with Petitioner to 
manufacture a new Stenotype machine. He 
then stated: 


1 68,365 


ANAZ 


“Naturally, this deal entails some agree- 
ments between us. One of those agree- 
ments was that we would not try to steal 
customers from each other. We agreed 
with Wright that we would not try to 
open any new schools which are not at 
present franchised if he has another school 
in the immediate territory. * * *” 


If this letter had been authorized by 
LaSalle or written by an officer in au- 
thority, there might be an inference that 
Petitioner and LaSalle were intending to 
avoid raiding tactics upon each other. But 
it does not imply an agreement to transfer 
customers from one to the other. It does 
not show an agreement to confine sales 
activities to certain type of customers. Un- 
der the circumstances we do not consider 
the letter to be substantial evidence in 
support of the Commission’s charge of an 
illegal agreement. 

The Commission refers to isolated sen- 
tences in other letters and documents. We 
shall not narrate them in detail, We have 
given them careful consideration. We quoted 
from the Elliott-Miller letter because it 
was, by far, the strongest bit of evidence 
which the Commission produced. We con- 
clude that the contract of November 16, 
1948, together with the letters and docu- 
ments referred to by the Commission, do 
not provide substantial evidence to support 
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the Examiner’s findings which were ap- 
proved by the Commission. 


Comment should be made upon one fur- 
ther point urged by the Commission. The 
Commission found that as of 1951 Peti- 
tioner was doing business with fifteen 
schools bearing the name of “Stenotype” 
or “Stenotype Institute,” but this fact can- 
not be considered evidence to demonstrate 
the carrying out of an alleged illegal agree- 
ment. The record shows Petitioner com- 
menced selling to seventeen Institutes prior 
to the filing of the complaint, and it had 
sold to fifteen prior to the date of the 
alleged illegal agreement. Only two of the 
seventeen were “acquired” by Petitioner in 
the more than four years after the date of 
the contract and one of these was “re- 
acquired” by LaSalle in 1951. 


[FTC Order Vacated] 


We are convinced from a study of the 
entire record that following the date of the 
alleged agreement Petitioner made about 
the same inroads into LaSalle’s business as 
it had made prior to the date of the agree- 
ment. On the record as a whole we con- 
clude that there is no substantial evidence 
to support the Commission’s charges, and 
that its order dated March 18, 1955 should 
be vacated and set aside. 


[] 68,366] Northern Feather Works, Inc. v. Federal Trade Commission. 


Bernard H. Sumergrade, Harry O. Sumergrade and Saul R. Sumergrade, co-partners 
trading as N. Sumergrade & Sons v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. 


Argued May 7, 1956. Filed June 5, 1956. 


Nosalii72 7-0 lie728: 


Appeal from the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement and Procedure—False Labeling of Feather Content of Pillows— 
Expert Testimony.—A petition to set aside Federal Trade Commission orders prohibiting 
inaccurate and misleading labeling of the contents of pillows was denied. The Com- 
mission did not err in accepting the results of its expert’s testimony as to the feather 
content in the pillows and in rejecting the testimony of the petitioners’ expert. Neither 
side made the slightest imputation of lack of integrity on the part of the experts. The 
Commission’s acceptance of its expert’s testimony was reasonable, and the responsibility for 
accepting the testimony of one qualified expert and rejecting the testimony of another 
expert is not a problem of the Court of Appeals. Also, the differences in accuracy between 
testing methods are not a subject for judicial review. 


See FTC Enforcement and Procedure, Vol. 2, J 8611.27, 8621.560. 


Unfair Practices—Misrepresentation—Feather Content of Pillows—Fifteen Per Cent 
Tolerance in Labeling—Sampling Methods—Trade Practice Conference Rules.—A petition 
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to set aside Federal Trade Commission orders prohibiting inaccurate and misleading 
labeling of the feather content of pillows on the ground that compliance with the orders 
is impossible was denied. Although a completely accurate statement of the contents 
of feather pillows cannot be made, the Commission requires only 85 per cent accuracy, or 
permits a 15 per cent tolerance, in the labeling of the feather content of pillows. A toler- 
ance of 15 per cent is permitted in the trade practice rules for the feather and down 
industry. There was evidence from which the Commission could find that the 15 per cent 
tolerance is sufficient for those who are trying in good faith to make labels state accurately 
the feather content of pillows. However, those who are trying “to make the product get 
just over the mark” allowed for tolerance may well find themselves falling below it 
because of the impossibility of determining feather content with complete accuracy. 


The samples from two pillows are sufficient for testing feather content. According 
to the trade practice rules for the feather and down products industry, not less than two 
samples should be taken. Although such rules cannot be taken as legal commands, they 
can be taken as a guide if they are fair and reasonable. Also, an expert testified that 
in his own practice two samples were sufficient. 


See Unfair Practices, Vol. 2, [ 5081.482; FTC Enforcement and Procedure, Vol. 2, { 8621. 


Unfair Practices—Jurisdiction of Federal Trade Commission—Accurate Labeling of 
Feather Pillows—Public Interest—A Federal Trade Commission order requiring accurate 
labeling of feather pillows was in the public interest. Consumer purchasers of pillows 
make their purchases first on the basis of physical inspection of the pillow for size and 
weight, and, second, on an inspection of the label. The contention that public interest does 
not demand an order requiring accurate labeling was rejected. 


See Unfair Practices, Vol. 2, § 5201.581. 


Unfair Practices—Jurisdiction of Federal Trade Commission—Labeling of Feather 
Pillows—Actual Deception—Necessity of Proof.—The Federal Trade Commission, in 
issuing an order prohibiting inaccurate and misleading labeling of the feather content 
of pillows, is not required to prove that anyone was actually deceived by the inaccurate 
labels. 


See Unfair Practices, Vol. 2, J 5201.341. 

For the petitioner: Paul E. Doherty, New York, N. Y. 

For the respondent: James B. Truly, Federal Trade Commission, Washington, D. C. 
Denying petition to set aside cease and desist orders in FTC Dkts. 6135, 6137. 
Before GoopricH, MCLAUGHLIN and KaLopNer, Circuit Judges. 

The Federal Trade Commission had a 


series of hearings involving the labeling of 
feather pillows by all or nearly all the con- 


Opinion of the Court 
[Petition To Set Aside FTC Order] 


By GoopricH, Circuit Judge [Jn full text]: 
This is a petition to set aside an order of 
the Federal Trade Commission issued under 
section 5 of the Federal Trade Commission 
ActantSrUaS) CoAs§:45: 


[Scope of Review] 

Paragraph (c) of the statute gives the 
test of the scope of our review. “The find- 
ings of the Commission as to the facts, if 
supported by evidence, shall be conclusive. 
_. 2 See C. Howard Hunt Pen Co. v. Fed- 
eral Trade Commission [1952 TRADE CASES 
{ 67,286] 197 F. 2d 273, 278 (3d Cir. 1952). 
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cerns engaged in that industry. The Com- 
mission has issued a series of cease and 
desist orders. Two of the cases involved 
are presented in this Circuit and submitted 
for decision here. Others, we are advised, 
are pending in other circuits. But, so far 
as we are informed or can find out, no deci- 
sion has yet been reached. 


[Expert Testimony] 
In general the question involved in these 
two cases has to do with what is alleged 
to be inaccurate and misleading labeling of 
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the contents of pillows manufactured by 
the two concerns who are protesting here. 
The record takes us through the process as 
well as the trials and tribulations of the 
feather pillow industry. The hearing was 
pretty much a battle between experts in the 
sense that both the Commission and the 
manufacturers offered expert testimony from 
persons about whose integrity no deprecatory 
suggestion is made. The Commission’s 
expert was J. Davis Donovan, Chief, Divi- 
sion of Bedding and Upholstery, Depart- 
ment of Health, State of Maryland. This 
witness has been employed since 1916 by 
the State of Maryland and has been Chief 
of the division mentioned since 1924. He 
is widely acquainted with the manufactur- 
ing processes used in the industry, has 
conducted tests without number with regard 
to it and has a trained staff which works 
under his direction. 


The petitioner’s expert was Mr. Ernest 
Anderson, employed by the United States 
Testing Company since 1948. Mr. Ander- 
son received a degree in chemistry from 
Seton Hall in 1953. His staff consists of 
“one young lady” and his experience in 
testing the contents of a mass of feathers 
is much less than that of Mr. Donovan. His 
employer is more largely engaged in other 
types of testing than the one with which 
we are concerned here. 


The Commission accepted and relied upon 
Mr. Donovan’s testimony. Northern sug- 
gests that the Commission should have 
accepted Mr. Anderson’s results which 
were much more favorable to them and 
rejected those of Mr. Donovan.’ We should 
not have done so had we been the Com- 
mission but the responsibility for accepting 
the testimony of one qualified expert and 
rejecting the other is emphatically not a 
problem for a Court of Appeals. Neither 
side has made the slightest imputation of 
lack of integrity on the part of the experts. 
It is simply a case of the trier of the fact 
having accepted the accuracy of the expert 
whose experience with this kind of testing 
runs back nearly thirty years. 


[Accuracy of Tests Questioned] 


With the reasonablness of acceptance of 
Mr. Donovan’s analysis and explanations 


1 The petitioners in the Swmergrade case do 
not contest the validity of the Commission’s 
finding that their pillows in evidence were 
falsely labeled. 
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established, there really is not very much 
to the petitioner’s case. Northern, for in- 
stance, complains that the method chosen 
by the Donovan staff for getting samples 
was not as good as that chosen by its 
expert. Northern says that the accurate 
way to get a test of the down content of a 
pillow is to cut three slits on three different 
sides and take the samples out. The Dono- 
van way is to cut one slit through which 
the operator may reach into three different 
portions of the pillow and pull out a sample. 
The Donovan testimony was that this has 
been the method employed for thirty years 
by him and it produces accurate results. 
The differences, if any, in accuracy between 
one slit and three are surely not a subject 
for judicial review. 


[Compliance with Order] 


The most serious argument made by the 
petitioners in this case is that compliance 
with the Commission’s order is impossible 
and that the petitioners are in danger of 
being hauled into court and punished for 
contempt for a failure against which pre- 
cautions cannot be taken. This point, if it 
can be maintained, is indeed a serious one. 
But when the testimony scattered through 
three appendices is examined, the difficulties 
appear not so great as argument makes them.” 


[Tolerance Allowance] 


It is agreed by everyone concerned in 
the case that a completely accurate state- 
ment of the contents of feather pillows 
cannot be made. The reason is that stocks 
which the manufacturers buy vary greatly 
and that in the process of filling pillows the 
proportions of the various types of feathers 
or down vary somewhat from one pillow 
to another. The rules of the Commission 
with regard to this merchandise recognize 
that fact. There was an earlier rule or 
practice in the industry which allowed a 
tolerance of ten per cent from stated con- 
tents. 16 C. F. R. § 78.4, § 78.5 (1949). This 
proved, from the industry point of view, not 
to be a sufficient tolerance. In 1949 and 
1950 there was a joint conference on the 
matter participated in by representatives of 
the Commission and the feather pillow in- 
dustry. As a result a trade practice rule 


* This would have been a perfect case for a 
joint appendix prepared in accordance with our 
rule 24(6) which would give a continuity to 
he testimony that three separate submissions 

o not. 
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was drawn which permitted a tolerance of 
fifteen per cent. 16 C. F. R. § 200.3(c)(1) 
(Supp. 1956). By this is meant, for in- 
stance, that if a pillow is labeled ‘100% 
down” and consists of 85% down it will 
not be treated as mislabeled. Can the in- 
dustry comply with a rule requiring accu- 
racy up to 85%? Mr. Donovan testified 
that it could. 


We think that the testimony which was 
before the Commission helps understand 
what has been going on in the industry. It 
was testified that the main factor in buying 
by retail dealers is price. The competition 
in the industry is very keen among the manu- 
facturers. One witness said if there was 
“1000% enforcement, and if we were all 
forced to put on a pillow that this contains 
a minimum of such and such, sure that would 
be right... .” Another industry witness 
gave a categorical negative answer to the 
following question: “. . . you mean that if 
a manufacturer is trying to make a down 
pillow and have it contain as much natural 
down as possible, can he compete with one 
who is shooting at the 85% down factor?” 


To put the matter in our own words, 
there was evidence from which the Com- 
mission could find that the 15% tolerance 
allowance is sufficient for those who are 
trying in good faith to make the labels say 
accurately what the content of the pillow is. 
Those who are trying to make the product 
get just over the mark allowed for tolerance 
may well find themselves falling below it 
because of the impossibility of determining 
pillow content with complete accuracy. We 
conclude, therefore, that the argument that 
the Commission is requiring the impossible 
is not well founded. 


[Public Interest] 


The suggestion is also made to us that 
public interest does not demand an order 
requiring accurate labeling. A quotation 
from a recent Supreme Court opinion gives 
one complete answer to this suggestion. 
Speaking for the Supreme Court, Mr. Justice 
Minton says in American Airlines, Inc. v. 
North American Airlines, Inc.—U. S—(1956): 


“It should be noted at the outset that a 
finding as to the ‘interest of the public’ 
under both § 411 and § 5 is not a pre- 
requisite to the issuance of a cease and 
desist order as such. Rather, consider- 
ation of the public interest is made a 
condition upon the assumption of juris- 
diction by the agency to investigate trade 
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practices and methods of competition and 
determine whether or not they are unfair. 
” 


Added to this quotation is the testimony in 
the case. There was testimony, which the 
Commission could well accept, that consumer 
purchasers of pillows make their purchases 
on the basis of first, a physical inspection of 
the pillow for size, weight and so on and, 
second, an inspection of the label. We do 
not see that the question whether labels 
offered to the public should be accurate is 
one on which very much negative argument 
can be made. 


[Sampling Methods| 

Attacks were made on the sampling methods 
employed by the Commission’s expert. North- 
ern, for instance, opines that samples from 
two pillows are not enough and makes much 
of Mr. Donovan’s statement that the more 
samples you have the better your test is. 
Of course this is in a measure true and the 
generalization holds for thousands of other 
types of tests than that of pillows. We think 
all that is required here is a reasonable 
basis for making a generalization. The trade 
practice rules say that not less than two 
samples should be taken. 16 C.F.R. § 
200.3 (c) (2) (iv) (Supp. 1956). Mr. Don- 
ovan testified that in his own practice two 
were sufficient. (It has already been shown 
out of two pillows three samples were taken 
from each.) These trade practice rules 
were not taken as legal commands by the 
hearing examiner, the Commission or our- 
selves. But we think that a set of rules 
worked out in conference between a govern- 
ment agency and an industry can be taken 
as a guide if, to those responsible for en- 
forcement, they are reasonable and _ fair. 
That is what was done here. 


[Actual Deception] 

One petitioner makes the point that the 
Commission did not prove that anybody 
was actually deceived by the inaccurate 
labels. That is not necessary. Pep Boys-— 
Manny, Moe & Jack v. Federal Trade Com- 
mission [1940-1943 TrapE Cases § 56,311], 
122 F. 2d 158, 161 (3d Cir. 1941); Perloff v. 
Federal Trade Commission [1944-1945 TrapE 
Gasus (57,337 |))150) F.2d. 75751759 (3d Cir. 
1945). 

[Petition Denied] 

The petition to set aside the order will be 
denied and an order of enforcement as pro- 
vided by the statute will be entered by this 
Court. 


— 
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[] 68,367] United States v. Florists’ Telegraph Delivery Association. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 15748. Dated June 1, 1956. 


No. 1282 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Trade Association—Consent Decree—Practices En- 
joined—Restrictions on Association Membership and Activities of Members—Florists’ 
Wire Service Association A retail florists’ telegraph delivery association was prohibited 
by a consent decree from entering into any understanding having the purpose or effect 
of (1) excluding from membership any florist for the reason that such florist is a member 
or proposes to become a member of any other wire association, (2) restricting membership 
to florists who are not members of any other wire association, or (3) restricting the terms 
or conditions upon which any member may do business with any other wire association 
or with other retail florists who are non-members of the association. The association also 
was prohibited from entering into any agreement with another wire association having the 
purpose or effect of restricting or limiting the terms or conditions under which members 
of the defendant association may do business among themselves. 


See Combinations and Conspiracies, Vol. 1, J 2017.121. 


Department of Justice Enforcement and Procedure—Consent Decrees—Scope.—A 
consent decree entered against a retail florists’ telegraph delivery association provided 
that neither the making nor the entry of the decree should be construed to bar or estop 
the Government from instituting any proceedings under the antitrust laws based on 
practices of the association not complained of in the complaint filed in the action. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8241.65, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Modification of Association’s Rules—Notice of Decree.—A retail florists’ telegraph 
delivery association was required by a consent decree to make its rules, regulations, bylaws, 
practices, and policies conform to the decree; to send a copy of the decree to its members; 
and to give every new member a copy of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
William D. Kilgore, Jr., Edward M. Feeney, John W. Neville, Vincent A. Gorman, and 
Robert C. Fox, Attorneys, Department of Justice; and Fred W. Kaess. 


For the defendant: Dickinson, Wright, Davis, McKean & Cudlip by Daniel J. Tindall, 
Jr., and Donald R. Flintermann. 


Final Judgment law herein, and upon the consent of the 
RaLtpH M. FreeMAn, District Judge [Jn parties hereto, it is hereby 

full text]: The plaintiff, United States of Ordered, adjudged, and decreed as follows: 
America, having filed its complaint herein 
on June 1, 1956, and the defendant having I 
appeared herein, and the plaintiff and the 
defendant, by their respective attorneys, [Sherman Act] 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
this Final Judgment constituting evidence 
or admission by the defendant in respect 
of any such issue; 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a claim against the 
defendant under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
Now, therefore, before any testimony or lawful restraints and monopolies,” com- 
evidence has been taken herein, and without monly known as the Sherman Act, 
trial or adjudication of any issue of fact or amended. 
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II 
[ Definitions | 
As used in this Final Judgment: 


(A) “Wire association” refers to any 
entity which creates, manages, maintains, 
and regulates facilities, including, in some 
but not in all instances, a clearinghouse, for 
the sending, receiving, or payment of orders 
from a florist in one locality to or by a 
florist in another locality for delivery of 
flowers to members of the public, but shall 
not be deemed to include a retail flower 
shop or a public utility. 

(B) “Member florist” refers to any retail 
flower shop which is a member of, or a sub- 
scriber to the services of, a wire association. 


(C) “Wire orders” are orders for flowers 
sent from one member florist to another 
member florist by telegram, telephone, mail, 
or other means of communication. 


III 
[Applicability of Judgment} 


The provisions of this Final Judgment 
applicable to the defendant shall apply to 
the defendant and its officers, agents, serv- 
ants, employees, subsidiaries, successors, 
and assigns, and to all persons in active 
concert or participation with the defendant 
who shall have received actual notice of 
this Final Judgment by personal service or 
otherwise. 


IV 
[Practices Enjoined] 


(A) Defendant is enjoined and restrained 
from entering into, adhering to, promoting, 
or following any course of conduct, prac- 
tice, or policy, or any agreement or under- 
standing, having the purpose or effect of: 

(1) Excluding from membership in de- 
fendant any florist for the reason that such 
florist is a member or proposes to become 
a member of any other wire association; 

(2) Restricting or limiting membership 
in defendant to florists who are not mem- 
bers of any other wire association; 

(3) Restricting or limiting the terms or 
conditions upon which any member of de- 
fendant may do business with any other 
wire association or with other retail florists 
who are non-members of defendant. 

(B) Defendant is enjoined and restrained 
from entering into, adhering to, or claiming 
any rights under any contract, agreement, 
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plan, or program with another wire associ- 
ation having the purpose or effect of re- 
stricting or limiting the terms or conditions 
under which members of defendant may do 
business among themselves. 


(C) Defendant is ordered and directed to: 


(1) Within 90 days after the date of 
entry of this Final Judgment, take such 
steps as may be necessary and appropriate 
to make its rules, regulations, bylaws, prac- 
tices, and policies conform to the terms of 
this Final Judgment; 


(2) Within 30 days after entry of the 
date of this Final Judgment herein, send 
a copy of this Final Judgment to its mem- 
ber florists; 


(3) Forthwith give every new member 
of defendant a copy of this Final Judgment 
upon his becoming a member of said 
defendant. 


Vv 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and 
on reasonable notice to the defendant, be 
permitted, subject to any legally recognized 
privilege, (a) reasonable access, during the 
office hours of the defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
the defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
the defendant, and without restraint or in- 
terference, to interview officers and em- 
ployees of the defendant who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this Final Judgment, the defendant, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such written reports with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means permitted in this 
Section V shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
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representative of the Department except in 
the course of legal proceedings for the 
purpose of securing compliance with this 
Final Judgment in which the United States 
is a party or as otherwise required by law. 


VI 
[Future Actions] 


Neither the making nor the entry of this 
Final Judgment shall be construed to bar 
or estop the plaintiff from instituting any 
proceedings under the antitrust laws, based 
on practices of defendant not complained 
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VII 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


of in the complaint filed herein. 


[| 68,368] United States v. McKesson and Robbins, Inc. 


In the Supreme Court of the United States. October Term, 1955. No. 448. Dated 


June 11, 1956. 


On appeal from the United States District Court for the Southern District of 
New York. CLaNncy, District Judge. 


Case No. 1130 in the Antitrust Division of the Department of Justice. 


McGuire, Miller-Tydings, and Sherman Acts 


Fair Trade—Resale Price Fixing Under Federal Laws—Fair Trade Contracts 
Between Competitors—Dual Functioning Fair Trader—Scope of Miller-Tydings and 
McGuire Acts.—A corporation which manufactures its own line of drug products and 
wholesales the drug products of other manufacturers, cannot, under the Miller-Tydings 
and McGuire Acts, enter into fair trade contracts, covering its own products, with inde- 
pendent wholesalers who compete with the corporation’s wholesale divisions. Price fixing 
is illegal per se under the Sherman Act. The Miller-Tydings and McGuire Acts expressly 
provide that nothing contained in the Acts shall make lawful fair trade contracts between 
manufacturers, or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations in compe- 
tition with each other. Even if the provisos are read so that the words “in competition 
with each other” modify “between wholesalers,’ the above contracts are clearly outside 
the statutory exemption. The corporation is a wholesaler which has entered into fair 
trade contracts with competing wholesalers. The Acts provide no basis for sanctioning 
the fiction of the corporation, which is “the country’s largest drug wholesaler,” acting 
only as a manufacturer when it enters into fair trade contracts with competing wholesalers. 
Any doubts which might be raised as to the propriety of considering a manufacturer- 
wholesaler as a “wholesaler” are dispelled by the last phrase of the above provisos, which 
continue the proscription against price fixing contracts “between persons, firms, or corpora- 
tions in competition with each other.” Since the corporation competes at the same 
functional level with each of the independent wholesalers with whom it has fair trade 
contracts, the provisos prevent the contracts from falling within the exemption of the 
Miller-Tydings and McGuire Acts. 


See Resale Price Fixing—Fair Trade, Vol. 1, { 3015.80, 3100. 


For the appellant: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; and Ralph S. Spritzer, Assistant to the Solicitor General. 


For the appellee: John P. McGrath (Hodges, Reavis, McGrath, Pantaleoni and 
Downey; Laurence C. Ehrhardt, Marland Gale, Denis B. Sullivan, and Robert Thrun, of 
counsel), New York, N. Y. ' 
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DOT? 


Reversing and remanding a decision of the U. S. District Court, Southern District of 
New York, 1955 Trade Cases {| 68,066; for an earlier decision of the District Court, see 


1954 Trade Cases f] 67,805. 


[Far Trade Exemption| 

Mr. Cuter Justice WarrEN delivered the 
opinion of the Court [Jn full text]: This 
is a direct appeal by the Government un- 
der the Expediting Act, 32 Stat. 823, 15 
U. S. C. §29, as amended by 62 Stat. 869, 
from a decision of the District Court for 
the Southern District of New York, inter- 
preting the scope of the exemption from 
-the antitrust laws provided by “fair trade” 
legislation. 


[Nature of Business| 


Appellee, a Maryland corporation with its 
home office in New York, is the largest 
drug wholesaler in the United States. Oper- 
ating through 74 wholesale divisions located 
in 35 States, it sells drugstore merchandise 
of various brands to retailers, principally 
drugstores, substantially throughout the na- 
tion. For the fiscal year ended March 31, 
1954, its sales of all drug products amounted 
to $338,000,000. 

Appellee is also a manufacturer of its 
own line of drug products, the total sales 
of which amounted to $11,000,000 for the 
year ended March 31, 1954. Its manufac- 
turing operation is conducted through a 
single manufacturing division, McKesson 
Laboratories, located at Bridgeport, Con- 
necticut. This division, like each of appellee’s 
wholesale divisions, has a separate head- 
quarters and a separate staff of employees, 
but none of the 75 divisions is separately 
incorporated. All are component parts of 
the same corporation and are responsible to 
the corporation’s president and board of 
directors. 

Appellee distributes its own brand prod- 
ucts to retailers through two channels: (1) 
directly to retailers, and (2) through inde- 
pendent wholesalers. The major portion of 
its brand products is distributed to retailers 
through its own wholesale divisions. Ap- 
pellee also makes direct sales to important 
retailers through its manufacturing division. 
Most of appellee’s sales to independent 
wholesalers are made by its manufacturing 
division, but its wholesale divisions sold 
approximately $200,000 of McKesson brand 
products to other wholesalers during the 
fiscal year ended June 30, 1952. 


[Far Trade Program| 


To the extent possible under state law, 
appellee requires all retailers of its brand 
products to sell them at “fair trade” retail 
prices fixed by appellee. These prices are 
set forth in published schedules of whole- 
sale and retail prices. 


Appellee also has “fair trade” agreements 
with 21 independent wholesalers who buy 
from its manufacturing division. Sixteen of 
these independents compete with appellee’s 
wholesale divisions. The other 5 compete 
with the manufacturing division for sales 
to chain drugstores located in their trading 
areas. On June 6, 1951, in accordance with 
appellee’s “fair trade’ policy, a vice presi- 
dent in charge of merchandising notified 
appellee’s wholesale divisions that— 


“None of our wholesale divisions will 
sell any McKesson labeled products to 
any wholesaler who has not entered into 
a fair trade contract with McKesson 
Laboratories.” 


As a result, 73 of the independent whole- 
salers who had been dealing with McKesson 
wholesale divisions entered into “fair trade” 
agreements with McKesson by which they 
bound themselves in reselling its brand 
products to adhere to the wholesale prices 
fixed by it. Each of these independent 
wholesalers is in direct competition with 
the McKesson wholesale division from which 
it buys. 

[Government Complaint] 


The Government, under Section 4 of the 
Sherman Act,’ brought this civil action for 
injunctive relief against appellee in the Dis- 
trict Court. The complaint charged that 
appellee’s “fair trade” agreements with in- 
dependent wholesalers with whom it was 
in competition constituted illegal price fix- 
ing in violation of Section 1 of the Act. 
Appellee admitted the contracts, but claimed 
that they were exempted from the Sherman 
Act by the Miller-Tydings Act* and the 
McGuire Act.’ 


[Trial Court Rulings] 


The Government moved for summary 
judgment on the ground that these Acts do 


126 Stat. 209. 
2 50 Stat. 693. 
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not immunize McKesson’s agreements with 
other wholesalers, since they expressly ex- 
clude from their exemption from the anti- 
trust laws contracts “between wholesalers” 
or “between persons, firms, or corporations 
in competition with cach other.” The dis- 
trict judge denied the motion.* He recog- 
nized that price fixing is illegal per se under 
the Sherman Act, but announced that in 
“fair trade’ cases “No inflexible standard 
should be laid down to govern in advance.” 
He was “unwilling, at this stage of case law 
development of legislatively sanctioned resale 
price fixing” to apply the per se rule “in fair 
trade situations absent a factual showing of 
illegality.” Such a showing, he said, could 
not be made “simply by pointing to some 
restraint of competition.” The “true test of 
legality” of “fair trade’ agreements between 
a producer-wholesaler and independent whole- 
salers, the court held, “is whether some ad- 
ditional restraint destructive of competition 
is occasioned.” ® 

The case then proceeded to trial before 
another district judge, who concurred in the 
“ruling that fair trade price fixing by a 
producer-wholesaler was not per se illegal 
under the Sherman Act,” and held that the 
Government’s evidence did not establish an 
“additional restraint” within the meaning of 
the test previously enunciated in the case.° 
He ordered the complaint dismissed, and 
the Government took a direct appeal under 
the Expediting Act. We noted probable 
jurisdiction." 


[Issue] 


The issue presented is a narrow one of 
statutory interpretation. The Government 
does not question the so-called vertical “fair 
trade” agreements between McKesson and 
retailers of McKesson brand products. It 
challenges only appellee’s price-fixing agree- 
ments with independent wholesalers with 
whom it is in competition. 


122) ee SUDDa oso L154 eT RADE CASHS 
{| 67,805]. 

5122 F. Supp., at 337-339. The district judge 
provided an illustration of the kind of con- 
duct which might satisfy his test: 

“Tf, for example, it could be established. that 
a producer became a wholesaler, though not 
in competition with an independent wholesaler, 
and stipulated prices for his own and the 
independent wholesaler as a first step toward 
and with intent to gouge consumers, that 
might suffice prima facie as violation of the 
Sherman Act outside the privilege of the fair 
trade statutes.’’ 

ORs 180: 
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[Price Fixing under Sherman Act] 


Section 1 of the Sherman Act provides: 

“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign nations, 
is hereby declared to be illegal... .”* 


It has been held too often to require elab- 
oration now that price fixing is contrary to 
the policy of competition underlying the 
Sherman Act and that its illegality does not 
depend on a showing of its unreasonable- 
ness, since it is conclusively presumed to be 
unreasonable. It makes no difference whether 
the motive of the participants are good or evil; 
whether the price fixing is accomplished by 
express contract or by some more subtle 
whether the participants possess 
market control; whether the amount of in- 
terstate commerce affected is large or 
small; or whether the effect of the agree- 
ment is to raise or to decrease prices.” 


In United States v. Socony-Vacuum Oil Co. 
[1940-1943 Trane Cases § 56,031] 310 U. S. 
150, in holding price-fixing agreements to be 
illegal per se, this Court said: 


“Congress has not left with us the determi- 
nation of whether or not particular price- 
fixing schemes are wise or unwise, healthy 
or destructive. the Sherman Act, 
so far as price-fixing agreements are 
concerned, establishes one uniform rule 
applicable to all industries alike.™ 


And it has been said by this Court: 


“A distributor of a trade-marked article 
may not lawfully limit by agreement, ex- 
press or implied, the price at which or the 
persons to whom its purchaser may resell, 
except as the seller moves along the route 
which is marked by the Miller-Tydings 
INCE 


[Miller-Tydings and McGuire Acts] 


The question before us is whether the price- 
fixing agreements challenged herein move 


T™350U: 1S: 922: 

8 26 Stat. 209. 

°H. g., United States v. Trenton Potteries 
Co., 273 U. S. 392, 397; Ethyl Gasoline Corp. v. 
United States [1940-19483 TRADE CASES 
56,013], 309 U. S. 436, 458. See also Standard 
Oil Co. v. United States, 221 U. S. 1, 65. 

” United States v. Socony-Vacuum Oil Co, 
[1940-1943 TRADE CASES { 56,031], 310 U. S. 
150, 221-224. 

11310 U. S., at 221-222. 

2 United States v. Bausch & Lomb Co. 
Le TRADE CASES { 57,224], 321 U. S. 
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along that route. If they do not, they are 
illegal per se. There is no basis for suppos- 
ing that Congress, in enacting the Miller- 
Tydings and McGuire Acts, intended any 
change in the traditional per se doctrine. The 
The District Court was plainly in error in 
attempting to create a category of agree- 
ments which are outside the exemption of 
those Acts but which should nevertheless 
be spared from application of the per se rule. 


In the Miller-Tydings Act, passed as a 
rider to a District of Columbia revenue bill, 
Congress was careful to state that its ex- 
emption of certain resale price maintenance 
contracts from the prohibitions of the anti- 
trust laws “shall not make lawful any 
contract or agreement, providing for the 
establishment or maintenance of minimum re- 
sale prices on any commodity herein involved, 
between manufacturers, or between pro- 
ducers, or between wholesalers, or between 
brokers, or between factors, or between 
retailers, or between persons, firms, or cor- 
porations in competition with each other.’ ® 
(Emphasis supplied.) 

Fifteen years later, Congress attached an 
almost identical proviso to the McGuire 
Act.* We are to take the words of these 
statutes “in their normal and customary 
meaning.” Schwegmann Bros. v. Calvert 
Corp. [1950-1951 Trape Cases J 62,823], 
341 U. S. 384, 388. 


[Fair Trade Contracts Not 
Within Exemption] 


Appellee is admittedly a wholesaler with 
resale price maintenance contracts with 94 
other wholesalers who are in competition 
with it. Thus, even if we read the proviso 
so that the words “in competition with each 


13350 Stat. 693. This proviso qualified the 
proviso immediately preceding it, which 
amended §1 of the Sherman Act so as to make 
lawful resale price maintenance contracts en- 
tered into by manufacturers of branded or 
trade-marked goods if such contracts are au- 
thorized by state law as to intrastate transac- 
tions and if the commodity affected is in ‘‘free 
and open competition with commodities of the 
same general class produced or distributed by 
OEHELS 4). Acre 

4466 Stat. 632. The McGuire Act amended 
§5(a) of the Federal Trade Commission Act 
by adding, inter alia, §5(a)(2). This specifi- 
eally exempts from the antitrust laws price 
fixing under ‘‘fair trade’’ agreements which 
bind not only retailers who are parties to the 
agreement but also retailers who refuse to sign 
the agreement. As in the Miller-Tydings Act, 
the statutory exemption was qualified by an 
important proviso. This stated: 
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other” modify “between wholesalers,” the 
agreements in question would seem clearly 
to be outside the statutory exemption. Ap- 
pellee concedes that the proviso does not 
exempt a contract between two competing 
independent wholesalers fixing the price of 
a brand product produced by neither of 
them.” Yet it urges that what would be 
illegal if done between competing independ- 
ent wholesalers becomes legal if done 
between an independent wholesaler and a 
competing wholesaler who is also the man- 
ufacturer of the brand product. This is so, 
appellee maintains, because in contracting 
with independent wholesalers it acted solely 
as a manufacturer selling to buyers rather 
than as a competitor of these buyers. But 
the statutes provide no basis for sanction- 
ing the fiction of McKesson, the country’s 
largest drug wholesaler, acting only as a 
manufacturer when it concludes “fair trade” 
agreements with competing wholesalers. These 
were agreements “between wholesalers.” 


Any doubts which might otherwise be raised 
as to the propriety of considering a manu- 
facturer-wholesaler as a “wholesaler” are dis- 
pelled by the last phrase of the proviso in 


question, which continues the proscription 
against price-fixing agreements “between 
persons, firms, or corporations in com- 


petition with each other.” Congress thus 
made as plain as words can make it that, 
without regard to categories or labels, the 
crucial inquiry is whether the contracting 
parties compete with each other. If they 
do, the Miller-Tydings and McGuire Acts 
do not permit them to fix resale prices. The 
Court stated in Schwegmann Bros. v. Calvert 
Corp. [1950-1951 TrapE Cases { 62,823], 341 
U. S. 384, 389, that this proviso “expressly 


““(5) Nothing contained in paragraph (2) of 


this subsection shall make lawful contracts or 
agreements providing for the establishment 
or maintenance of minimum or stipulated re- 
sale prices on any commodity referred to in 
paragraph (2) of this subsection, between 
manufacturers, or between producers, or be- 
tween wholesalers, or between brokers, or 
between factors, or between retailers, or be- 
tween persons, firms, or corporations in com- 
petition with each other.’ (Italics supplied.) 

1 Appellee’s. brief, p. 6. In the District Court 
and in its motion to affirm filed in this Court, 
however, appellee claimed that the proviso 
applies only to agreements ‘‘between manufac- 
turers of competing products, or between whole- 
salers of competing products, or retailers of 
such products, fixing the prices at which two 
or more competitive products are to be sold.”’ 
(Appellee’s emphasis.) Motion to affirm, pp. 5-6. 


1 68,368 


71,582 


continues the prohibitions of the Sherman 
Act against ‘horizonal’ price fixing by those 
in competition with each other at the same 
functional level.’ ** Since appellee competes 
“at the same functional level” with each of 
the 94 wholesalers with whom it has price- 
fixing agreements, the proviso prevents 
these agreements from falling within the 
statutory exemption. 


[Congressional Proceedings] 


Appellee argues that a brief colloquy on the 
Senate floor between a supporter of the 
McGuire Act and an inquiring Senator 
shortly before the Act was passed should 
dictate a meaning contrary to that revealed 
by the Act’s plain language. But, at best, 
the statement was inconclusive.” And the 
Senator whose statement is relied on was 
not in charge of the bill, nor was he a mem- 
ber of any committee that had considered 
it. Moreover, the McGuire Act was not a 
Senate bill, having been passed by the 
House of Representatives prior to this 
Senate discussion. There is nothing in the 


146 Previous phrases of the proviso appear in 
state ‘‘fair trade’ laws, upon which the proviso 
seems to have been modeled. FTC Report on 
“Resale Price Maintenance,’’ pp. 80-81 (1945). 
The last phrase, however, has apparently never 
been included in any state statute. Thus, metic- 
ulous inclusion of this phrase in the federal 
acts is not without significance. 

798 Cong. Rec. 8870. Senator Humphrey, in 
answer to an inquiry by Senator Sparkman, 
said: 

ey If, for example, when a producer, who 
sells to distributors, wholesalers, retailers, and 
consumers, makes a resale price-maintenance 
agreement relative to a commodity made by 
him and bearing a trade-mark or brand, with 
a distributor, wholesaler, or retailer who re- 
sells such commodity at either the wholesale, or 
retail level, there exists a vertical resale price- 
maintenance contract which would be lawful 
under the bill if the requirements of paragraph 
(2) are met. 

“On the other hand, if one wholesaler enters 
into a resale price-maintenance agreement with 
another wholesaler prescribing the price at 
which they both sell a trade-marked or branded 
commodity which they both buy from the pro- 
ducer, that agreement would be horizontal and 
would not be made lawful. 

“In other words, wholesalers getting together 
on a price are acting illegally. For a manu- 
facturer to get together with other manufac- 
turers to maintain prices is illegal, but for a 
manufacturer to say that a certain product will 
sell at a certain price from the manufacturer 
down to the retailer is legal under the limita- 
tions prescribed in paragraph (2) of section 5(a) 
of the Federal Trade Commission Act. 

“In general, the test of whether a resale 
price-maintenance contract is vertical is if the 
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proceedings of the House to indicate that 
the meaning for which appellee contends 
should be given to the Act. Similarly, ex- 
cept to show congressional concern that 
the prohibition against “horizontal” price 
fixing be continued, the Senate and House 
debates on the proviso in the Miller-Tyd- 
ings Act are of little assistance with respect 
to the problem before us. 


[Proviso Unambiguous] 


The court below did not rely on the 
legislative history, finding it to be “uned- 
ifying and unilluminating.” * We agree with 
this appraisal, but are not troubled by it 
since the language of the proviso in question 
is unambiguous.” It excludes from the ex- 
emption from the per se rule of illegality 
resale price maintenance contracts between 
firms competing on the same functional 
level. 

[Economic Arguments | 


Both the Government and appellee press 
upon us economic arguments which could 
reasonably have caused Congress to support 


contract is between a seller and buyers who 
resell the original seller’s product; whereas, the 
test of whether a resale price-maintenance con- 
tract is horizontal as if it is between competing 
sellers between whom the relation of buyer 
and seller or reseller does not exist as to the 
product involved. 

“Jt is important to keep this distinction in 
mind, because many producers of trade-marked 
items sell them to customers, retailers, and 
wholesalers alike. 

“Under the bill, such firms may make resale 
price-maintenance contracts with both whole- 
salers and retailers because such contracts are 
vertical, that is, between sellers and buyers. 
While in one sense firms in this position func- 
tion not only as producers but also as whole- 
salers and retailers, they may still lawfully 
make contracts with other wholesalers and 
retailers, when in making such contracts they 
act as producers of a trade-marked or branded 
commodity, rather than as wholesalers and 
retailers entering into forbidden horizontal re 
sale price-maintenance contracts with other 
wholesalers or other retailers.”’ (Italics added.) 

It should be noted that these remarks appear 
to be confined to the ‘‘between wholesalers”’ 
and ‘‘between retailers’? phrases and do not 
deal with the ‘‘corporations in competition’’ 
phrase. And, even as to the former, it is not 
at all clear that Senator Humphrey was discus- 
sing the situation where actual competition 
exists between the manufacturer-wholesaler and 
independent wholesalers. As indicated in note 
15, supra, until we noted probable jurisdiction, 
appellee flatly disagreed with an important part 
of this statement. 

18122 F. Supp., at 336. 

1 Cf. Greenwood v. United States, 350 U. S. 
366, 374. 
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their respective positions.” We need not 
concern ourselves with such speculation. 
Congress has marked the limitations be- 
yond which price fixing cannot go. Weare 
not only bound by those limitations but we 
are bound to construe them strictly, since 
resale price maintenance is a_ privilege 
restrictive of a free economy. Cf. United 
States v. Masonite Corp. [1940-1943 Trapr 
CASES J 56,209], 316 U. S. 265, 280. 


[Reversed | 


The judgment of the District Court dis- 
missing the complaint must, therefore, be 
reversed and the case remanded for further 
proceedings not inconsistent with this opinion. 


Reversed and remanded. 


[Dissenting Opinion] 


Mr. Justice Harran, whom Mr. Justice 
FRANKFURTER and Mr. Justice Burron join, 
dissenting. 


[Construction of Acts| 


Lack of sympathy with an Act of Con- 
gress does not justify giving to it a con- 
struction that cannot be rationalized in 
terms of any policy reasonably attributable 
to Congress. Rather our duty, as always, 
is to seek out the policy underlying the 
Act and, if possible, give effect to it. In 
this instance, 1 think the Court has departed 
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from that rule by giving the Miller-Tydings 
and McGuire Acts an artificial construction 
which produces results that could hardly 
have been intended by Congress. 


[State Fair Trade Laws] 


The purpose of the state fair-trade laws 
is to allow the manufacturer of a brand- 
named product to protect the goodwill his 
name enjoys by controlling the prices at 
which his branded products are resold. 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U. S. 183, 193-194. The 
necessary result—indeed, the very object— 
is to permit the elimination of price com- 
petition in the branded product among 
those who sell it. Congress has sanctioned 
those laws in the Miller-Tydings and Mc- 
Guire Acts, considering them not to be 
offensive to federal antitrust policy. Suffi- 
cient protection to the public interest was 
deemed to be afforded by the competition 
among different brands, a safeguard made 
express by the provision of the Miller- 
Tydings and McGuire Acts denying fair- 
trade contracts exemption from the antitrust 
laws unless the fair-traded product is “in 
free and open competition with commodities 
of the same general class.” In short, the 
very purpose of the Acts is to permit a 
manufacturer to set the resale price for his 
own products while preserving competition 


20 The Government maintains that a resale 
price maintenance agreement between a manu- 
facturer-wholesaler and competing independent 
wholesalers, in addition to eliminating competi- 
tion between the parties, enables the former, 
because of its leverage as a manufacturer of 
branded products, to dictate the latter’s prices 
on these products. Such an agreement, the Gov- 
ernment claims, also leaves the manufacturer- 
wholesaler free to undersell the independent 
wholesalers when dealing with large retailers 
directly through its manufacturing division. 
And if the manufacturer’s own wholesale outlets 
are inefficient, resale price maintenance permits 
it to insulate those outlets from the inroads of 
more efficient operators by setting its ‘‘fair 
trade’ price higher than otherwise. According 
to the Government, none of these effects is 
present where price fixing exists between inde- 
pendent wholesalers and a nonintegrated manu- 
facturer. 

Appellee contends that the economic effects of 
“fair trading’’ are the same whether or not the 
manufacturer has its own wholesale outlets, 
since the protection which resale price mainte 
nance provides to the manufacturer’s good will 
‘necessarily involves elimination of price com- 
petition among different outlets for the manu- 
facturer’s own branded merchandise.’’ In both 
situations, appellee claims, the manufacturer 
makes ‘‘at the source, as a manufacturer, ... 
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downstream price fixing arrangements with its 
outlets.”’ 

The court below indicated an awareness of 
the economic arguments on both sides but re- 
fused to follow ‘‘either of alternate horns. . 
in the dilemma of fair trade agreements with 
independent wholesalers by a manufacturer 
who is also a wholesaler... .’’ 122 F. Supp., 
at 337. Instead, the district judge advocated a 
case-by-case examination of the economic set- 
ting in which the question arises, with the bur- 
den on the Government to show ‘‘some addi- 
tional restraint destructive of competition.’”’ 122 
F. Supp., at 339. 

For discussion of these economic contentions 
and the conclusions which they are designed to 
support, see Weston, Resale Price Maintenance 
and Market Integration: Fair Trade or Foul 
Play? 22 Geo. Wash. L. Rev. 658; Note, 64 
Yale L. J. 426; 54 Col. L. Rev. 282. 

1 The Court refers to the Miller-Tydings Act 
as having been ‘‘passed as a rider to a District 
of Columbia revenue bill.’’ It is pertinent to 
note that, in passing the later McGuire Act, 
Congress not only reaffirmed the policy of the 
Miller-Tydings Act but also eliminated the re- 
strictive effect of this Court's decision in 
Schwegmann Bros. v. Calvert Distillers Corp. 
[1950-1951 TRADE CASES f 62,823], 341 U. 8S. 
384, as regards ‘‘non-signers’”’ of fair-trade con- 
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between brands—that is, between the fair- 
traded item and similar items produced by 
other manufacturers. 


[Integrated and Non-Integrated 
Manufacturers] 


If we accept the legislative judgment 
implicit in the Acts that resale price main- 
tenance is necessary and desirable to protect 
the goodwill attached to a brand name, 
there is no meaningful distinction between 
the fair-trade contracts of integrated and 
non-integrated manufacturers. Certainly the 
integrated manufacturer has as strong a 
claim to protection of his goodwill as a 
non-integrated manufacturer, and the eco- 
nomic effect of the contracts is the same. 
In both cases price competition in the re- 
sale of the branded product is eliminated, 
and in neither case does the price fixing 
extend beyond the manufacturer’s own 
product. While the Government concedes 
the right of a non-integrated manufacturer 
to eliminate price competition in his prod- 
ucts between wholesalers, it finds a vice 
not contemplated by the Acts when one of 
the “wholesalers” is also the manufacturer, 
for then the contracts eliminate competition 
between the very parties to the contracts. 
But, in either case, all price competition is 
eliminated, and I am unable to see what 
difference it makes between whom _ the 
eliminated competition would have existed 
had it not been eliminated. The other bases 
of distinction suggested by the Government 
are equally tenuous and reflect a subtlety 
of analysis for which there is no support 
in either the Acts or their history. 


[Majority Reasoning] 


So unsatisfactory, indeed, are the Gov- 
ernment’s attempts to rationalize the result 
contended for, that the Court chooses not 
to rely upon them, finding the language of 
the provisos so clear as to make it unneces- 
sary even to hypothesize a consistent ra- 
tionale attributable to Congress that might 
justify the discrimination against integrated 
producers. Indeed, not even the fact that 
the only legislative history directly in point 
is squarely opposed to the Court’s reading 
of the statute (see note 17 of the Court’s 
opinion, pp. 8-9), prompts enough doubt 
in the Court to require an inquiry into 
the purpose of the Acts. The Court’s rea- 
soning is this: the provisos except from 
the Acts contracts “between wholesalers” 
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or “between persons, firms, or corporations 
in competition with each other”; McKesson 
is a “wholesaler” as well as a manufacturer 
and is also “in competition with” independ- 
ent wholesalers; its contracts with inde- 
pendent wholesalers are therefore forbidden 
contracts “between wholesalers” and be- 
tween “corporations in competition with 
each other.” This verbalistic argument can 
be answered by the equally verbalistic one 
that the fair-trade contracts, being made in 
connection with the sale of its own branded 
products, were made by McKesson in its 
capacity as a “manufacturer” rather than 
as a competing “wholesaler.” Neither argu- 
ment being more conclusive than the other, 
the answer to the problem can be found 
only by looking to the purpose of the pro- 
visos and its relation to the basic policy of 
permitting resale price maintenance of branded 
goods. 


[Purpose of Acts—Fawr Trade Policy] 


As noted above, the Acts necessarily 
contemplate the elimination of price com- 
petition in the resale of a particular branded 
product and rely for protection of the public 
interest upon competition between brands. 
Viewed in the light of this purpose, the 
provisos become readily understandable. 
The vice of price-fixing agreements between 
those in competition with each other, whether 
at the manufacturing, wholesaling, or re- 
tailing level, is that they can be utilized to 
eliminate competition between brands. Thus 
manufacturers might agree to fix the resale 
prices of their competing brands in relation 
to each other; the same result, on an even 
broader scale, could be achieved by agree- 
ments between wholesalers or retailers. 
Further, agreements initiated by anyone 
other than the owner of the brand name are 
unnecessary to the protection of goodwill, 
the very justification for permitting fair- 
trade contracts. Thus an agreement be- 
tween wholesalers to fix the price of a 
product bearing the trade name of neither 
would serve no purpose other than the 
elimination of competition. Interpreting 
the provisos in the light of these considera- 
tions, I conclude that an integrated manu- 
facturer selling its products under fair-trade 
contracts to independent wholesalers should 
be deemed to be acting as a “manufacturer” 
rather than as a “wholesaler.” This inter- 
pretation of the provisos fits with their 
terms and produces, rather than an arbi- 
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trary discrimination hardly intended by 
Congress, a result fully in harmony with 
the policy of the Acts to permit manufac- 
turers to maintain the resale prices of their 
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For these reasons, therefore, I would 
hold McKesson’s contracts to be within the 
Miller-Tydings and McGuire Acts and would 
affirm the judgment below. 


branded products while preserving competi- 
tion between brands.” 


[| 68,369] United States v. E. I. du Pont de Nemours and Company. 


In the Supreme Court of the United States. October Term, 1955. No. 5. Dated 
June 11, 1956. 


On appeal from the United States District Court for the District of Delaware. 
Leany, Chief Judge. 


Case No. 911 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolies—Monopolization—Existence of Monopoly Power—Relevant Market.— 
A manufacturer of almost 75 per cent of the cellophane sold in the United States did not 
monopolize trade in cellophane in violation of Section 2 of the Sherman Act. The relevant 
market for determining the extent of the manufacturer’s market control was the market for 
flexible packaging materials and not the market for cellophane alone. Competition from 
other flexible packaging materials prevented the manufacturer from possessing monopoly 
powers, that is, the power to control prices or exclude competition. Cellophane constituted 
less than 20 per cent of all “flexible packaging material” sales. Cellophane’s interchange- 
ability with other packaging materials made it a part of the flexible packaging material 
market. The manufacturer did not have monopoly power over prices in the flexible pack- 
aging material market, and it did not have the power to exclude competitors from this 
market. The manufacturer should not be found to have monopolized trade in cellophane 
in view of the competition and interchangeability which cellophane has with other flexible 
packaging materials. 


See Monopolies, Vol. 1, § 2510.220, 2510:221, 2510.306, 2510.308, 2510.517, 2510.518, 
2510.650, 2530.18, 2530.19, 2580.34, 2610.286, 2610.309, 2610.342, 2610.558, 2610.600. 


Monopolies—Monopolization—Determination of Relevant Market—Factors to Be 
Considered.— Where a manufacturer of almost 75 per cent of the cellophane in the United 
States was charged with monopolizing trade in cellophane, the manufacturer contended 
that it did not have the power to control the price of cellophane or to exclude competitors 
from the market in which cellophane was sold. The relevant market was the flexible pack- 
aging material market. A relevant market consists of commodities reasonably interchange- 
able by consumers for the same purposes. In determining the relevant market, it is the 
use or uses to which the commodity is put that control. The market which one must study 
to determine when a producer has monopoly power will vary with the part of commerce 
under consideration. That market is composed of products that have reasonable inter- 
changeability for the purposes for which they are produced—price, use, and qualities 
considered. Products need not be fungible to be considered in a relevant market. 


See Monopolies, Vol. 1, 2540.18. 
For the appellant: Simon E. Sobeloff, Stanley N. Barnes, Charles Weston, Ralph S. 
Spritzer, William J. Lamont, James L. Minicus, and John Bodner. 


For the appellee: Gerhard A. Gesell, James H. McGlothlin, Burke Marshall, Hugh M. 
Morris, and Frank J. Zugehoer. 
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2 The Federal Trade Commission, the admin- 
istrative agency specially charged with admin- 
istering the McGuire Act, has reached like 
conclusions. See Hastman Kodak Co., 3 CCH 
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For prior decisions of the U. S. District Court, District of Delaware, see 1953 Trade 
Cases {[ 67,633, 1952 Trade Cases {[ 67,424, and 1950-1951 Trade Cases {] 62,922, 62,832, 
62,831, 62,749; and for a prior decision of the U. S. District Court, District of Columbia, 


see 1948-1949 Trade Cases {| 62,401. 


Mr. Justice Reep delivered the opinion of 
the Court [Jn full text]: 


[Government Complaint] 


The United States brought this civil ac- 
tion under §4 of the Sherman Act against 
E. I. du Pont de Nemours and Company. 
The complaint, filed December 13, 1947, in 
the United States District Court for the 
District of Columbia, charged du Pont with 
monopolizing, attempting to monopolize and 
conspiracy to monopolize interstate com- 
merce in cellophane and cellulosic caps and 
bands in violation of § 2 of the Sherman Act. 
Relief by injunction was sought against de- 
fendant and its officers, forbidding monopo- 
lizing or attempting to monopolize interstate 
trade in cellophane. The prayer also sought 
action to dissipate the effect of the monopo- 
lization by divestiture or other steps. On 
defendant’s motion under 28 U. S. C. § 1404 
(a), the case was transferred to the District 
of Delaware. After a lengthy trial, judg- 
ment was entered for du Pont on all issues.’ 


[Scope of Appeal] 

The Government’s direct appeal here does 
not contest the findings that relate to caps 
and bands, nor does it raise any issue con- 
cerning the alleged attempt to monopolize 
or conspiracy to monopolize interstate com- 
merce in cellophane. The appeal, as specifically 
stated by the Government, “attacks only 
the ruling that du Pont has not monopo- 
lized trade in cellophane.” At issue for 
determination is only this alleged violation 
by du Pont of §2 of the Sherman Act.’ 


[Position in Market] 


During the period that is relevant to this 
action, du Pont produced almost 75% of 


1United States v. BE. I. du Pont de Nemours 
€ Co. [1953 TRADE CASES f 67,633], 118 F. 
Supp. 41. The opinion occupies 192 pages of the 
volume. The Findings of Fact, 854 in number, 
cover 140 pages. The citations to findings in 
our opinion, where references are not made to 
our appendices (post, pp. —, et seq.), are to the 
Federal Supplement. We noted probable juris- 
diction October 14, 1954, 348 U. S. 806. 

2 “Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal 

melons SaCai@9527ed sSupp. LED) pases 
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the cellophane sold in the United States, 
and cellophane constituted less than 20% of 
all “flexible packaging material” sales, This 
was the designation accepted at the trial for 
the materials listed in Finding 280, Appen- 
dix A, this opinion, post, p. —. 


[Contentions] 


The Government contends that, by so 
dominating cellophane production, du Pont 
monopolized a “part of the trade or com- 
merce” in violation of §2. Respondent 
agrees that cellophane is a product which 
constitutes “a ‘part’ of commerce within the 
meaning of Section 2.” Du Pont brief, pp. 16, 
79. But it contends that the prohibition of 
§2 against monopolization is not violated 
because it does not have the power to con- 
trol the price of cellophane or to exclude 
competitors from the market in which cello- 
phane is sold. The court below found that 
the “relevant market for determining the 
extent of du Pont’s market control is the 
market for flexible packaging materials,” 
and that competition from those other ma- 
terials prevented du Pont from possessing 
monopoly powers in its sales of cellophane. 
Finding 37. 

The Government asserts that cellophane 
and other wrapping materials are neither 
substantially fungible nor like priced. For 
these reasons, it argues that the market for 
other wrappings is distinct from the market 
for cellophane and that the competition af- 
forded cellophane by other wrappings is not 
strong enough to be considered in deter- 
mining whether du Pont has monopoly 
powers. Market delimitation is necessary 
under du Pont’s theory to determine whether 
an alleged monopolist violates § 2. The ulti- 


“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not 
exceeding fifty thousand dollars, or by imprison- 
ment not exceeding one year, or by both said 
arma in the discretion of the court.’’ 
ds 8:2: 

“The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of sections 1-7 .of this 
title) 3). hy. Sey eS aus: 
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mate consideration in such a determination 
is whether the defendants control the price 
and competition in the market for such part 
of trade or commerce as they are charged 
with monopolizing. Every manufacturer is 
the sole producer of the particular com- 
modity it makes but its control in the above 
sense of the relevant market depends upon 
the availability of alternative commodities 
for buyers: 7. e., whether there is a cross- 
elasticity of demand between cellophane 
and the other wrappings, This interchange- 
ability is largely gauged by the purchase of 
competing products for similar uses consid- 
ering the price, characteristics and adapta- 
bility of the competing commodities. The 
court below found that the flexible wrap- 
pings afforded such alternatives. This Court 
must determine whether the trial court erred 
in its estimate of the competition afforded 
cellophane by other materials. 


[Burden of Proof] 


The burden of proof, of course, was upon 
the Government to establish monopoly. See 
United States v. Aluminum Co. of America 
[1944-1945 TrapE Cases J 57,342], 148 F. 2d 
416, 423, 427. This the trial court held the 
Government failed to do, upon findings of 
fact and law stated at length by that court. 
For the United States to succeed in this 
Court now, it must show that erroneous legal 
tests were applied to essential findings of 
fact or that the findings themselves were 
“clearly erroneous” within our rulings on 
Rule 52(a) of the Rules of Civil Procedure. 
See United States v. United States Gypsum 
Co, [1948-1949 Trane Cases {[ 62,226], 333 
U. S. 364, 393-395. We do not try the facts 
of cases de novo. Timken Roller Bearing Co. 
v. United States [1950-1951 TRapE CASES 
{ 62,837], 341 U. S. 593, 597.8 


[Other Issues] 


Two additional questions were raised in 
the record and decided by the court below. 
That court found that even if du Pont did 
possess monopoly power over sales of cello- 
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phane, it was not subject to Sherman Act 
prosecution, because (1) the acquisition of 
that power was protected by patents, and 
(2) that power was acquired solely through 
du Pont’s business expertness. It was thrust 
upon du Pont. 118 F. Supp., at 213-218. 


Since the Government specifically ex- 
cludes attempts and conspiracies to monopo- 
lize from consideration, a conclusion that 
du Pont has no monopoly power would ob- 
viate examination of these last two issues. 


[Development of Cellophane] 
I. FACTUAL BACKGROUND 


For consideration of the issue as to mo- 
nopolization, a general summary of the de- 
velopment of cellophane is useful. 


In the early 1900’s, Jacques Branden- 
berger, a Swiss chemist, attempted to make 
tablecloths impervious to dirt by spraying 
them with liquid viscose (a cellulose solu- 
tion available in quantity from wood pulp, 
Finding 361) and by coagulating this coat- 
ing. His idea failed, but he noted that the 
coating peeled off in a transparent film. 
This first “cellophane” was thick, hard, and 
not perfectly transparent, but Brandenberger 
apparently foresaw commercial possibilities 
in his discovery. By 1908 he developed the 
first machine for the manufacture of trans- 
parent sheets of regenerated cellulose. The 
1908 product was not satisfactory, but by 
1912 Brandenberger was making a saleable 
thin flexible film used in gas masks. He 
obtained patents to cover the machinery and 
the essential ideas of his process. 

It seems to be agreed, however, that the 
disclosures of these early patents were not 
sufficient to make possible the manufacture 
of commercial cellophane. The inadequacy 
of the patents is partially attributed to the 
fact that the essential machine (the Hopper) 
was improved after it was patented. But 
more significant was the failure of these pat- 
ents to disclose the actual technique of the 
process. This technique included the oper- 
ational data acquired by experimentation.* 


2See also United States v. Yellow Cab Co. 
[1948-1949 TRADE CASES { 62,522], 338 U. S. 
338: United States v. Oregon Med. Soc. [1952 
TRADE CASES {f 67,264], 343 U. S. 326, 339; 
United Shoe Machinery Corp. v. United States 
[1954 TRADE CASES J 67,755], 347 U. S. 521. 

4 Initially, the proper cellulose content of the 
viscose must be determined. This viscous fluid 
is ripened according to a “‘ripening index,” a 
test whereby viscose is put in a salt solution 
and shaken to bring out the coagulation point. 


Trade Regulation Reports 


The requisite strength of this solution varies ac- 
cording to the ripening time. Fourteen addi- 
tional baths follow the first coagulating bath. 
The most advantageous ripening time, tempera- 
ture, size, composition, and duration of each of 
the baths were all determined by the trials and 
errors of Brandenberger and La Cellophane, the 
corporation he directed. It was estimated that 
in 1923 it would have taken four or five years 
of experimentation by a new producer of cello- 
phane to attain this production technique. 
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In 1917 Brandenberger assigned his pat- 
ents to La Cellophane Societe Anonyme 
and joined that organization. Thereafter 
developments in the production of cello- 
phane somewhat paralleled those taking place 
in artificial textiles. Chemical science fur- 
nished the knowledge for perfecting the new 
products. The success of the artificial prod- 
ucts has been enormous. Du Pont was an 
American leader in the field of synthetics 
and learned of cellophane’s successes through 
an associate, Comptoir des Textiles Artificiel. 


In 1923 du Pont organized with La Cello- 
phane an American company for the manu- 
facture of plain cellophane. The undisputed 
findings are that: 


“On December 26, 1923, an agreement 
was executed between duPont Cellophane 
Company and La Cellophane by which 
La Cellophane licensed duPont Cellophane 
Company exclusively under its United 
States cellophane patents, and granted 
duPont Cellophane Company the exclu- 
sive right to make and sell in North and 
Central America under La Cellophane’s 
secret processes for cellophane manu- 
facture. DuPont Cellophane Company 
granted to La Cellophane exclusive rights 
for the rest of the world under any cello- 
phane patents or processes duPont Cello- 
phane Company might develop.” Finding 24. 


Subsequently du Pont and La Cellophane 
licensed several foreign companies, allowing 
them to manufacture and vend cellophane in 
limited areas. Finding 601. Technical ex- 
change agreements with these companies 
were entered into at the same time. However, 
in 1940, du Pont notified these foreign com- 
panies that sales might be made in any 
country,’ and by 1948 all the technical ex- 
change agreements were canceled. 

Sylvania, an American affiliate of a Belgian 
producer of cellophane not covered by the 
license agreements above referred to, began 
the manufacture of cellophane in the United 
States in 1930. Litigation between the 
French and Belgian companies resulted in a 
settlement whereby La Cellophane came 


5 Substantially identical letters were sent in 
this form: 

“Question has been raised within our organi- 
zation as to the existence of territorial limita- 
tions under our agreements with your company 
relating to regenerated cellulose film. In order 
that our position may be clearly and frankly 
established, we desire to record with you our 
conclusions. 

“Based upon the provisions of the contracts, 
and in the light of legal developments in this 
country, we construe these agreements as im- 
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to have a stock interest in Sylvania, contrary 
to the La Cellophane-du Pont agreement. 
This resulted in adjustments as compensa- 
tion for the intrusion into United States of 
La Cellophane that extended du Pont’s 
limited territory. The details do not here 
seem important. Since 1934 Sylvania has 
produced about 25% of United States 
cellophane. 


[Moistureproof Cellophane] 


An important factor in the growth of 
cellophane production and sales was the 
perfection of moistureproof cellophane, a 
superior product of du Pont research and 
patented by that company through a 1927 
application. Plain cellophane has little 
resistance to the passage of moisture vapor. 
Moistureproof cellophane has a composition 
added which keeps moisture in and out of 
the packed commodity. This patented type 
of cellophane has had a demand with much 
more rapid growth than the plain. 


In 1931 Sylvania began the manufacture 
of moistureproof cellophane under its own 
patents. After negotiations over patent rights, 
du Pont in 1933 licensed Sylvania to manu- 
facture and sell moistureproof cellophane 
produced under the du Pont patents at a 
royalty of 2% of sales. These licenses, with 
the plain cellophane licenses from the Belgian 
company, made Sylvania a full cellophane 
competitor, limited on moistureproof sales 
by the terms of the licenses to 20% of the 
combined sales of the two companies of that 
type by the payment of a prohibitive royalty 
on the excess. Finding 552. There was 
never an excess production. The limiting 
clause was dropped on January 1, 1945, and 
Sylvania was acquired in 1946 by the Ameri- 
can Viscose Corporation with assets of over 
two hundred million dollars. 


Between 1928 and 1950, du Pont’s sales 
of plain cellophane increased from $3,131,608 
to $9,330,776. Moistureproof sales increased 
from $603,222 to $89,850,416, although prices 
were continuously reduced. Finding 337. 


posing no restrictions upon the sale of re- 
generated cellulose film in any country in 
which the public is free to sell. Thus we regard 
each party as free to export such film to any 
country in the world, subject only to such limi- 
tations as lawfully may be based upon the 
unauthorized use of patented inventions or 
trade-marks in the country of manufacture, or 
in the country of use or sale. 

“This letter is not intended to modify any 
of the provisions of our agreements involving 
the exchange of technical information."’ R. 3323. 
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It could not be said that this immense in- 
crease in use was solely or even largely 
attributable to the superior quality of cello- 
phane or to the technique or business 
acumen of du Pont, though doubtless those 
factors were important. The growth was 
a part of the expansion of the commodity- 
packaging habits of business, a by-product 
of general efficient competitive merchandis- 
ing to meet modern demands. The profits, 
which were large, apparently arose from this 
trend in marketing, the development of the 
industrial use of chemical research and 
production of synthetics, rather than from 
elimination of other producers from the 
relevant market. That market is discussed 
later at p. 17. Tables appearing at the end 
of this opinion (Appendix A, Findings 279- 
292, inclusive, post, pp. —) show the uses of 
cellophane in comparison with other wrap- 
pings.® See the discussion, infra, p. 22 et seq. 


Il. THE SHERMAN ACT AND 
AMShD, COWIAES 


The Sherman Act has received long and 
careful application by this Court to achieve 
for the Nation the freedom of enterprise 
from monopoly or restraint envisaged by 
the Congress that passed the Act in 1890. 
Because the Act is couched in broad terms, 
it is adaptable to the changing types of 
commercial production and distribution that 
have evolved since its passage. Chief Jus- 
tice Hughes wrote for the Court that “As 
a charter of freedom, the Act has a general- 
ity and adaptability comparable to that 
found to be desirable in constitutional pro- 
visions.” Appalachian Coals, Inc. v. United 
States, 288 U. S. 344, 359-360. Compare 
on remedy, Judge Wyzanski in United States 
uv. United Shoe Machinery Corp. [1953 TrapE 
Cases { 67,436], 110 F. Supp. 295, 348. It 
was said in Standard Oil Co. v. United States, 
221 U. S. 1, 50, that fear of the power of 


6 Further information from the findings as to 
competition will be found in Findings 150-278. 

7 This was set forth and defined in Standard 
Oil Co. v. United States, 221 U. S. 1, 58-62, It 
was based on the generality of §§ 1 and 2 of the 
Sherman Act, which were said to be ‘“‘broad 
enough to embrace every conceivable contract 
or combination which could be made concerning 
commerce’? and therefore required a ‘‘stand- 
ard.’’ The standard of reason, drawn from the 
common law, was adopted. See Adams, The 
“Rule of Reason,’’ 63 Yale L. J. 348; and Oppen- 
heim, Federal Antitrust Legislation, 50 Mich. L. 
Rev., at 1156, notes 11 and 13, infra. 

§ 221 U. S., at 86 et seq. 
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rapid accumulations of individual and cor- 
porate wealth from the trade and industry 
of a developing national economy caused 
its passage. Units of traders and producers 
snowballed by combining into so-called 
“trusts.” Competition was threatened. Con- 
trol of prices was feared. Individual initia- 
tive was dampened. While the economic 
picture has changed, large aggregations of 
private capital, with power attributes, con- 
tinue. Mergers go forward. Industries 
such as steel, automobiles, tires, chemicals, 
have only a few production organizations. 
A considerable size is often essential for 
efficient operation in research, manufacture 
and distribution. 


[Construction of Act] 


Judicial construction of antitrust legis- 
lation has generally been left unchanged by 
Congress. This is true of the Rule of Rea- 
son." While it is fair to say that the Rule 
is imprecise, its application in Sherman Act 
litigation, as directed against enhancement 
of price or throttling of competition, has 
given a workable content to antitrust legis- 
lation. See note 18, infra. It was judicially 
declared a proper interpretation of the 
Sherman Act in 1911, with a strong, clear- 
cut dissent challenging its soundness on the 
ground that the specific words of the Act 
covered every contract that tended to re- 
strain or monopolize. This Court has not 
receded from its position on the Rule.’ 
There is not, we think, any inconsistency 
between it and the development of the 
judicial theory that agreements as to main- 
tenance of prices or division of territory 
are in themselves a violation of the Sherman 
Act.” It is logical that some agreements 
and practices are invalid per se, while others 
are illegal only as applied to particular 
situations.” 


9United States v. Columbia Steel Co. 
[1948-1949 TRADE CASES f 62,260], 334 U. S. 
495, 529; Times-Picayune Co. v. United States 
[1953 TRADE CASES { 67,494], 345 U. S. 594, 
614-615. 

10 See United States v. Trenton Potteries Co., 
273 U. S. 392; American Tobacco Co. v. United 
States [1946-1947 TRADE CASES { 57,468], 328 
U. S. 781, 813; Timken Roller Bearing Co. v. 
United States [1950-1951 TRADE CASES 
| 62,837], 341 U. S. 593. 

1 Cf. Oppenheim, Federal Antitrust Legisla- 
tion, 50 Mich. L. Rev. 1139, 1151-1152; Adams, 
The ‘‘Rule of Reason,’ 63 Yale L. J. 348; and 
The Schwartz Dissent, 1 Antitrust Bulletin 37, 
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Difficulties of interpretation have arisen 
in the application of the Sherman Act in 
view of the technical changes in production 
of commodities and the new distribution 
practices.” They have called forth reap- 
praisal of the effect of the Act by business 
and government.” That reappraisal has so 
far left the problems with which we are 
here concerned to the courts rather than to 
administrative agencies. Cf. Federal Trade 
Commission Act, 38 Stat. 721. It is true that 
Congress has made exceptions to the gen- 
erality of monopoly prohibitions, exceptions 
that spring from the necessities or con- 
veniences of certain industries or business 
organizations, or from the characteristics 
of the members of certain groups of citizens.” 
But those exceptions express legislative deter- 
mination of the national economy’s need of 
reasonable limitations on cutthroat com- 
petition or prohibition of monopoly. “[W]here 
exceptions are made, Congress should make 
them.” United States v. Line Material Co. 
[1948-1949 TRADE CASES J 62,225], 333 U. S. 
287, 310. They modify the reach of the 
Sherman Act but do not change its pro- 
hibition of other monopolies. We therefore 
turn to §2 (note 2, supra) to determine 
whether du Pont has violated that section 
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by its dominance in the manufacture of 
cellophane in the before-stated circumstances. 


Il]. THE SHERMAN ACT, § 2— 
MONOPOLIZATION 


[Monopoly Power] 


The only statutory language of §2 per- 
tinent on this review is: “Every person who 
shall monopolize shall be deemed 
guilty . .’ This Court has pointed out 
that monopoly at common law was a grant 
by the sovereign to any person for the sole 
making or handling of anything so that 
others were restrained or hindered in their 
lawful trade. Standard Oil Co. v. United 
Statesty 22 le UsaSial, solaeeLlowevermasei 
England, it came to be recognized here that 
acts bringing the evils of authorized monop- 
oly—unduly diminishing competition and 
enhancing prices—were undesirable (id., at 
56, 57, 58) and were declared illegal by 
§2. Id., at 60-62. Our cases determine 
that a party has monopoly power if it has, 
over “any part of the trade or commerce 
among the several States,” a power of con- 
trolling prices or unreasonably restricting 
competition. /d., at 58. 


Senator Hoar, in discussing §2, pointed 
out that monopoly involved something more 


1% United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES ] 62,260], 334 U. S. 495, 526. 

13 Final Report, Investigation of Concentra- 
tion of Economic Power, S. Doc. No. 35, 77th 
Cong., 1st Sess.; Monograph No. 38 of that 
Investigation, Handler, A Study of the Construc- 
tion and Enforcement of the Federal Antitrust 
Laws, 76th Cong., 3d Sess.; Effective Competi- 
tion, Report to the Secretary of Commerce, 
Charles Sawyer, by his Business Advisory 
Council, December 18, 1952; Report of the Attor- 
ney General’s National Committee to Study the 
Antitrust Laws, March 31, 1955; Oppenheim, 
Federal Antitrust Legislation, 50 Mich. L. Rev. 
1139; Kahn, A Legal and Economic Appraisal 
of the ‘‘New’’ Sherman and Clayton Acts, 63 
Yale L. J. 293; Adams, The ‘‘Rule of Reason,’’ 
63 Yale L. J. 348; Rostow, Monopoly Under the 
Sherman Act: Power or Purpose?, 43 Ill. L. 
Rev. 745. 

144 Numerous Acts contain specific exemptions 
from the operation of the antitrust laws: Clay- 
ton Act, 15 U. S. C. $17 (1946) (all labor 
organizations); McCarran-Ferguson Act, 15 
U. S. C. §1013 (1952) (insurance companies) ; 
Webb-Pomerene Act, 15 U. S. C. § 62 (1946) 
(imited exemption for foreign trade associa- 
tions); Capper-Volstead Act, 7 U. S. C. §§ 291, 
292 (1927) (farm cooperatives); Interstate Com- 
merce Act, 49 U. S. C. §5(11) (1952) (carriers 
participating in an approved transaction); Civil 
Aeronautics Act, 49 U. S. C. § 494 (1952) (ex- 
emption for acts ordered by the CAB). 

Market entry is carefully regulated in some 
of the country’s largest businesses: Natural Gas 
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Act, 15, U.. ‘S.C. § 7airf, (natural. gas) come 
panies); Federal Communications Act, 47 
U. S. C. § 307(a) (1952) Cimits new stations) ; 
Civil Aeronautics Act, 49 U. S. C. § 481(d) (1951) 
(limits market entry); Motor Carrier Act, 49 
U. S. C. § 307 (1952) (motor vehicle common 
carriers). Price fixing in some areas is author- 
ized by the legislature: Reed-Bulwinkle Act, 49 
U.S. C. § 5b (1952) (railroad rate agreements) ; 
Civil Aeronautics Act, 49 U. S. C. § 492 (1952) 
(approval of transportation rate agreements) ; 
Miller-Tydings Act, 15 U. S. C. §1 (1946) (re 
sale price maintenance); Shipping Act, 46 
U.S. C. § 814 (1952) (water carriers’ rate agree- 
ments). 

Combination of strong competitors in some 
major instances has been encouraged: Fed- 
eral Communications Act, 47 U. S. C. §§ 221(a), 
222(c)(1) (1952); Federal Power Act, 16 U.S. C. 
§ 824a(b) (1952); Interstate Commerce Act, 49 
U.S. C. § 5b (1952) (all common carriers). 

That competition is not always to be encour- 
aged is made evident by noting that the farmers 
have been actually barred from production in 
most major crops and some groups of workers 
are told that they may not, in production of 
commodities for commerce, work for less than 
a minimum wage. Fair Labor Standards Act, 
29 U.S: Cy §) 20601992), 

See Report of Attorney General’s National 
Committee to Study the Antitrust Laws, pp. 
261-313, for discussion of ‘‘Exemptions From 
Antitrust Coverage.”’ 
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than extraordinary commercial success, 
“that it involved something like the use 
of means which made it impossible for other 
persons to engage in fair competition.” 
This exception to the Sherman Act pro- 
hibitions of monopoly power is perhaps the 
monopoly “thrust upon” one of United States 
v. Aluminum Co. of America [1944-1945 
TRADE Cases { 57,342], 148 F. 2d 416, 429, 
left as an undecided possibility by American 
Tobacco Co. v, Unmited States [1946-1947 
TRADE CASES { 57,468], 328 U. S. 781. Com- 
pare Umited States v, United Shoe Machinery 
Corp. [1953 Trape Cases { 67,436], 110 F. 
Supp. 295, 342.7 
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[Power in Cellophane Industry | 


If cellophane is the ‘‘market” that du 
Pont is found to dominate, it may be as- 
sumed it does have monopoly power over 
that “market.”** Monopoly power is the 
power to control prices or exclude com- 
petition.* It seems apparent that du Pont’s 
power to set the price of cellophane has 
been limited only by the competition afforded 
by other flexible packaging materials. More- 
over, it may be practically impossible for any- 
one to commence manufacturing cellophane 
without full access to du Pont’s technique. 
However, du Pont has no power to prevent 
competition from other wrapping materials. 
The trial court consequently had to deter- 


15 21 Cong. Rec. 3151: 


“Mr. Kenna. Mr. President, I have no dis- 
position to delay a vote on the bill, but I 
would like to ask, with his permission, the 
Senator from Vermont a question touching the 
second section: 


“““Kvery person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade, etc.’ 


“Ts it intended by the committee, as the sec- 
tion seems to indicate, that if an individual 
engaged in trade between States or between 
States and Territories, or between States or 
Territories and the District of Columbia, or 
between a State and a foreign country, by his 
own skill and energy, by the propriety of his 
conduct generally, shall pursue his calling in 
such a way as to monopolize a trade, his action 
shall be a crime under this proposed act? To 
make myself understood, if I am not clear— 

“Mr. Edmunds. I think I understand the 
Senator. 

“Mr. Kenna. Suppose a citizen of Kentucky 
is dealing in shorthorn cattle and by virtue of 
his superior skill in that particular product it 
turns out that he is the only one in the United 
States to whom an order comes from Mexico 
for cattle of that stock for a considerable pe- 
riod, so that he is conceded to have a monopoly 
of that trade with Mexico; is it intended by 
the committee that the bill shall make that man 
a culprit? 

“Mr. Edmunds. It is not intended by it and 
the bill does not do it. Anybody who knows 
the meaning of the word ‘monopoly,’ as the 
courts apply it, would not apply it to such 
a person at all; and I am sure my friend must 
understand that.’’ 

Tad at 3152 

“Mr. Hoar. I put in the committee, if I may 
be permitted to say so (I suppose there is no 
impropriety in it), the precise question which 
has been put by the Senator from West Vir- 
ginia, and I had that precise difficulty in the 
first place with this bill, but I was answered, 
and I think all the other members of the com- 
mittee agreed in the answer, that ‘monopoly’ is 
a technical term known to the common law, 
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and that it signifies—I do not mean to say that 
they stated what the signification was, but I 
became satisfied that they were right and that 
the word ‘monopoly’ is a merely technical term 
which has a clear and legal signification, and 
it is this: It is the sole engrossing to a man’s 
self by means which prevent other men from 
engaging in fair competition with him. 

“Of course a monopoly granted by the King 
was a direct inhibition of all other persons to 
engage in that business or calling or to acquire 
that particular article, except the man who had 
a monopoly granted him by the sovereign 
power. I suppose, therefore, that the courts 
of the United States would say in the case put 
by the Senator from West Virginia that a man 
who merely by superior skill and intelligence, 
a breeder of horses or raiser of cattle, or manu- 
facturer or artisan of any kind, got the whole 
business because nobody could do it as well 
as he could was not a monopolist, but that it 
involved something like the use of means which 
made it impossible for other persons to engage 
in fair competition, like the engrossing, the 
buying up of all other persons engaged in the 
same business.’’ 

16 See p. 4. 

% Compare Standard Oil Co. v. United States, 
221 U. S. 1, 74, and American Tobacco Co. v. 
United States [1946-1947 TRADE CASES 
57,468], 828 U. S. 781, 813-814; United States v. 
Socony-Vacuum Oil Co. [1940-1943 TRADE 
CASES { 56,031], 310 U. S. 150, 226, last para- 
graph, note 59. 


18 See American Tobacco Co. v. United States 
[1946-1947 TRADE CASES { 57,468], 328 U. S. 
781, 811; Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469, 501; 
Standard Oil Co. v. United States, 221 U.S. 1, 
58. See Stocking and Mueller, The Cellophane 
Case and the New Competition, XLV American 
Economic Rev. 29, 54; Cole, An Appraisal of 
Economie Change, XLIV American HEconomic 
Rev. 35, 61; Wilcox, TNEC Monograph No. 21, 
pp. 9, 11; The Schwartz Dissent, 1 Antitrust 
Bulletin, at 39; Report of Attorney General's 
National Committee to Study the Antitrust 
Laws, p. 43; Neal, The Clayton Act and the 
Transamerica Case, 5 Stan. L. Rev. 179, 205, 213. 
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mine whether competition from the other 
wrappings prevented du Pont from possess- 
ing monopoly power in violation of §2. 
Price and competition are so intimately en- 
twined that any discussion of theory must 
treat them as one. It is inconceivable that 
price could be controlled without power 
over competition or vice versa. This ap- 
proach to the determination of monopoly 
power is strengthened by this Court’s con- 
clusion in prior cases that, when an alleged 
monopolist has power over price and com- 
petition, an intention to monopolize in a 
proper case may be assumed.” 


[Illegal Power Necessary] 


If a large number of buyers and sellers 
deal freely in a standardized product, such 
as salt or wheat, we have complete or pure 
competition. Patents, on the other hand, 
furnish the most familiar type of classic 
monopoly. As the producers of a standard- 
ized product bring about significant differ- 
entiations of quality, design, or packaging 
in the product that permit differences of 
use, competition becomes to a greater or 
less degree incomplete and the producer’s 
power over price and competition greater 
over his article and its use, according to 
the differentiation he is able to create and 
maintain. A retail seller may have in one 
sense a monopoly on certain trade because 
of location, as an isolated country store 
or filling station, or because no one else 
makes a product of just the quality or at- 
tractiveness of his product, as for example 
in cigarettes. Thus one can theorize that 
we have monopolistic competition in every 
nonstandardized commodity with each man- 
ufacturer having power over the price and 
production of his own product.” However, 
this power that, let us say, automobile or 
soft-drink manufacturers have over their 
trademarked products is not the power that 
makes an illegal monopoly. Illegal power 
must be appraised in terms of the competi- 
tive market for the product.” 


[Competitive Market] 


Determination of the competitive market 
for commodities depends on how different 


1 United States v. Colwmbia Steel Co. [1948- 
1949 TRADE CASES { 62,260], 334 U. S. 495, 
525; United States v. Paramount Pictures [1948- 
1949 TRADE CASES f 62,244], 334 U. S. 131, 
173; Apex Hosiery Co. v, Leader [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469, 501; 
cf. Rostow, 43 Ill. L. Rev. 745, 753-763; Oppen- 
heim, Federal Antitrust Legislation, 50 Mich. L. 
Rev. 1139, 1193. 
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from one another are the offered commodi- 
ties in character or use, how far buyers 
will go to substitute one commodity for an- 
other. For example, one can think of 
building materials as in commodity com- 
petition but one could hardly say that brick 
competed with steel or wood or cement or 
stone in the meaning of Sherman Act litiga- 
tion; the products are too different. This is 
the interindustry competition emphasized 
by some economists. See Lilienthal, Big 
Business, c. 5. On the other hand, there are 
certain differences in the formulae for soft 
drinks but one can hardly say that each 
one is an illegal monopoly. Whatever the 
market may be, we hold that control of 
price or competition establishes the exist- 
ence of monopoly power under § 2. Section 
2 requires the application of a reason- 
able approach in determining the existence 
of monopoly power just as surely as did § 1. 
This of course does not mean that there 
can be a reasonable monopoly. See notes 7 
and 9, supra. Our next step is to determine 
whether du Pont has monopoly power over 
cellophane: that is, power over its price 
in relation to or competition with other 
commodities. The charge was monopoliza- 
tion of cellophane. The defense, that cello- 
phane was merely a part of the relevant 
market for flexible packaging materials. 


[“Cross-Elasticity” of Demand] 
IV. THE RELEVANT MARKET 


When a product is controlled by one 
interest, without substitutes available in the 
market, there is monopoly power. Because 
most products have possible substitutes, we 
cannot, as we said in Times-Picayune Co. v. 
United States [1953 Trape Cases § 67,494], 
345 U. S. 594, 612, give “that infinite range” 
to the definition of substitutes. Nor is it 
a proper interpretation of the Sherman Act 
to require that products be fungible to be 
considered in the relevant market. 


The Government argues: 


“We do not here urge that in no cir- 
cumstances may competition of substitutes 
negative possession of monopolistic power 
over trade in a product. The decisions 
20 See Chamberlin, Theory of Monopolistic 

Competition, c. IV. 

21 See United States v. Columbia Steel Co. 
{1948-1949 TRADE CASES ]f 62,260], 334 U. S. 
495, 527; Times-Picayune Co. v. United States 
[1953 TRADE CASES ]f 67,494], 345 U. S. 594 
bat nag Oil Co. v. United States, 283 U. Ss. 
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make it clear at the least that the courts 
will not consider substitutes other than 
those which are substantially fungible 
with the monopolized product and sell at 
substantially the same price.” 


But where there are market alternatives 
that buyers may readily use for their pur- 
poses, illegal monopoly does not exist merely 
because the product said to be monopolized 
differs from others. If it were not so, only 
physically identical products would be a 
part of the market. To accept the Govern- 
ment’s argument, we would have to con- 
clude that the manufacturers of plain as 
well as moistureproof cellophane were mo- 
nopolists, and so with films such as Pliofilm, 
foil, glassine, polyethylene, and Saran, for each 
of these wrapping materials is distinguish- 
able. These were all exhibits in the case. 
New wrappings appear, generally similar 
to cellophane: is each a monopoly? What is 
called for is an appraisal of the “cross- 
elasticity” of demand in the trade. See 
Note, 54 Col. L. Rev. 580. The varying 


Cited 1956 Trade Cases 
U.S. uv. E. I. du Pont de Nemours and Co. 


71,593 


circumstances of each case determine the 
result.” In considering what is the relevant 
market for determining the control of price 
and competition, no more definite rule can 
be declared than that commodities reason- 
ably interchangeable by consumers for the 
same purposes make up that “part of the 
trade or commerce,’ monopolization of 
which may be illegal. As respects flexible 
packaging materials, the market geographi- 
cally is nationwide. 


[Uses of Commodities] 


Industrial activities cannot be confined 
to trim categories. Illegal monopolies under 
§ 2 may well exist over limited products in 
narrow fields where competition is elimi- 
nated.” That does not settle the issue here. 
In determining the market under the Sherman 
Act, it is the use or uses to which the com- 
modity is put that control. The selling 
price between commodities with similar uses 
and different characteristics may vary, so 
that the cheaper product can drive out the 


2 Maple Flooring Assn. v. United States, 268 
Wes pos; O19: 

“It should be said at the outset, that in con- 
sidering the application of the rule of decision 
in these cases to the situation presented by this 
record, it should be remembered that this Court 
has often announced that each case arising 
under the Sherman Act must be determined 
upon the particular facts disclosed by the rec- 
ord, and that the opinions in those cases must 
be read in the light of their facts and of a clear 
recognition of the essential differences in the 
facts of those cases, and in the facts of any 
new case to which the rule of earlier decisions 
is to be applied.’ 

23 The Government notes that the prohibitions 
of §2 of the Sherman Act have often been ex- 
tended to producers of single products and to 
businesses of limited scope. But the cases to 
which the Government refers us were not con- 
cerned with the problem that is now before the 
Court. In Story Parchment Co. v. Paterson Co., 
282 U. S. 555, a conspiracy to monopolize trade 
in vegetable parchment was held to be a viola- 
tion of §2. Parchment paper is obviously no 
larger a part of commerce than cellophane. 
Recovery, however, was based on proven allega- 
tions of combination and conspiracy to monopo- 
lize, and the scope of the market was not in 
issue. P. 560. Similarly, Indiana Farmer’s 
Guide Co. v. Prairie Farmer Publishing Co., 293 
U. S. 268, ruled that a combination or conspiracy 
for the purpose of monopolizing the farm-paper 
business in the north central part of the Nation 
would be illegal by reason of the second section 
of the Sherman Act. Lorain Journal Co. Vv. 
United States [1950-1951 TRADE CASES 
| 62,957], 342 U. S. 143, a case not cited by the 
Government, was concerned with even a smaller 
geographical area (dissemination of news in a 
community and surrounding territory). But the 
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Court held only that defendant had attempted to 
monopolize, not that he had in fact monopolized. 
Also this Court found in United States v. Colum- 
bia Steel Co. [1948-1949 TRADE CASES { 62,260], 
334 U. S. 495, that the ‘‘relevant competitive 
market’’ for determining whether there had 
been an unreasonable restraint of trade (or an 
attempt to monopolize) was the market for 
“rolled steel’’ products in an i11l-state area. 
Women’s dresses of ‘‘original design,’’ Fashion 
Originators’ Guild v. Federal Trade Comm’n 
[1940-1943 TRADE CASES { 56,101], 312 U. S. 
457; ‘‘first run’’ motion pictures, United States 
v. Paramount Pictures [1948-1949 TRADE 
CASES { 62,244], 334 U. S. 131; the news services 
of one news agency, United States v. Associated 
Press, 52 F. Supp. 362 (S. D. N. Y.) aff'd [1944- 
1945 TRADE CASES { 57,384], 326 U. S. 1; and 
newspaper advertising as distinguished from 
other means of news dissemination, Times- 
Picayune Co. v. United States [1953 TRADE 
CASES { 67,494], 345 U. S. 594, have all been 
designated as parts of commerce. All four were 
concerned only with the question of whether 
there had been an attempt to monopolize. 
United States v. Aluminum Co. of America 
[1944-1945 TRADE CASES { 57,342], 148 F. 2d 
416 (C. A. 2d Cir.), did involve the question 
of monopolization. Judge Hand found that the 
relevant market for measuring Alcoa’s power 
was the market for ‘“‘virgin’’ aluminum; he re- 
fused to consider the close competition offered 
by ‘‘secondary’’ (used) aluminum. The reason 
for the narrow definition was that Alcoa’s con- 
trol over virgin aluminum permitted it to regu- 
late the supply of used aluminum even though 
the latter should be actually sold by a competi- 
tor. Consequently, the case is not particularly 
helpful in the problem of market definition now 
before the Court. 
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more expensive. Or, the superior quality 
of higher priced articles may make domi- 
nant the more desirable. Cellophane costs 
more than many competing products and 
less than a few. But whatever the price, 
there are various flexible wrapping ma- 
terials that are bought by manufacturers 
for packaging their goods in their own 
plants or are sold to converters who shape 
and print them for use in the packaging of 
the commodities to be wrapped. 


Cellophane differs from other flexible 
packaging materials. From some it differs 
more than from others. The basic mate- 
rials from which the wrappings are made 
and the advantages and disadvantages of 
the products to the packaging industry are 
summarized in Findings 62 and 63. They 
are aluminum, cellulose acetate, chlorides, 
wood pulp, rubber hydrochloride, and ethy- 
lene gas. It will adequately illustrate the 
similarity in characteristics of the various 
products by noting here Finding 62 as to 
glassine.* Its use is almost as extensive 
as cellophane, Appendix C, post, p. —, and 
many of its characteristics equally or more 
satisfactory to users.” 


It may be admitted that cellophane com- 
bines the desirable elements of transparency, 
strength and cheapness more definitely than 
any of the others. Comparative character- 
istics have been noted thus: 


“Moistureproof cellophane is highly 
transparent, tears readily but has high 
bursting strength, is highly impervious to 
moisture and gases, and is resistant to 
grease and oils. Heat sealable, printable, 
and adapted to use on wrapping machines, 
it makes an excellent packaging material 
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for both display and protection of com- 
modities. 

“Other flexible wrapping materials fall 
into four major categories: (1) opaque 
nonmoistureproof wrapping paper designed 
primarily for convenience and protection 
in handling packages; (2) moistureproof 
films of varying degrees of transparency 
designed primarily either to protect, or 
to display and protect, the products they 
encompass; (3) nonmoistureproof trans- 
parent films designed primarily to display 
and to some extent protect, but which 
obviously do a proof protecting job where 
exclusion or retention of moisture is im- 
portant; and (4) moistureproof materials 
other than films of varying degrees of 
transparency (foils and paper products) 
designed to protect and display.” ” 

An examination of Finding 59, Appendix B, 
post, p. —, will make this clear. 


But, despite cellophane’s advantages, it has 
to meet competition from other materials 
in every one of its uses. Cellophane’s prin- 
cipal uses are analyzed in Appendix A, 
Findings 281 and 282. Food products are 
the chief outlet, with cigarettes next. The 
Government makes no challenge to Finding 
283 that cellophane furnishes less than 7% 
of wrappings for bakery products, 25% for 
candy, 32% for snacks, 35% for meats and 
poultry, 27% for crackers and biscuits, 47% 
for fresh produce, and 34% for frozen foods. 
Seventy-five to eighty percent of cigarettes 
are wrapped in cellophane. Finding 292. 
Thus, cellophane shares the packaging mar- 
ket with others. The over-all result is that 
cellophane accounts for 17.9% of flexible 
Wrapping materials, measured by the wrap- 
ping surface. Finding 280, Appendix A, 
post, p. —. 


2AP Besa Greaseproof paper is made by 
beating wood pulp in a vat filled with water 
until the fibers become saturated and gelatinous 
in texture. Resulting product is translucent and 
resistant to oil and grease. 

“Glassine is produced by finishing greaseproof 
paper between highly polished metal rollers 
under heat and at pressure. This process de- 
velops the transparency and surface gloss which 
are characteristic of glassine. It is greaseproof, 
and can be sealed by heat, if coated. It is made 
moistureproof by coating and with appropriate 
lacquers or waxes and may be printed.’’ 

263. There are respects in which other 
flexible packaging materials are as satisfactory 
as cellophane: 

“Glassine. 

“Glassine is, in some types, about 90% trans- 
parent, so printing is legible through it. 

“Glassine affords low cost transparency. 

“Moisture protection afforded by waxed or 
lacquered glassine is as good as that of mois- 
tureproof cellophane. 
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“Glassine has greater resistance to tearing and 
breakage than cellophane. 

“Glassine runs on packing machinery with 
ease equal to that of cellophane. 

“Glassine can be printed faster than cello- 
phane, and can be run faster than moisture- 
proof cellophane on bag machines. 

“Glassine has greater resistance than cello- 
phane to rancidity-inducing ultraviolet rays. 

“Glassine has dimensional stability superior 
to cellophane. 

“Glassine is more durable in cold weather 
than cellophane. 

“Printed glassine can be sold against cello- 
phane on the basis of appearance. 

“Glassine may be more easily laminated than 
cellophane. 

“Glassine is cheaper than cellophane in some 
types, comparable in others.’’ 

*6 Stocking and Mueller, The Cellophane Case, 
XLV Amer. Economic Rev, 29, 48-49. 
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Moreover a very considerable degree of 
functional interchangeability exists between 
these products, as is shown by the tables 
of Appendix A and Findings 150-278.% It 
will be noted, Appendix B, that except as 
to permeability to gases, cellophane has no 
qualities that are not possessed by a number 
of other materials. Meat will do as an 
example of interchangeability. Findings 
205-220. Although du Pont’s sales to the 
meat industry have reached 19,000,000 pounds 
annually, nearly 35%, this volume is attrib- 
uted “to the rise of self-service retailing of 
fresh meat.” Findings 212 and 283. In fact, 
since the popularity of self-service meats, 
du Pont has lost ‘fa considerable proportion” 
of this packaging business to Pliofilm. Find- 
ing 215. Pliofilm is more expensive than 
cellophane, but its superior physical charac- 
teristics apparently offset cellophane’s price 
advantage. While retailers shift contin- 
ually between the two, the trial court found 
that Pliofilm is increasing its share of the 
business. Finding 216. One further ex- 
ample is worth noting. Before World War 
II, du Pont cellophane wrapped between 5 
and 10% of baked and smoked meats. The 
peak year was 1933. Finding 209. There- 
after du Pont was unable to meet the 
competition of Sylvania and of greaseproof 
paper. Its sales declined and the 1933 vol- 
ume was not reached again until 1947. 
Findings 209-210. It will be noted that 
greaseproof paper, glassine, waxed paper, 
foil and Pliofilm are used as well as cello- 
phane, Finding 218. Findings 209-210 show 
the competition and 215-216 the advan- 
tages that have caused the more expensive 
Plioflm to increase its proportion of the 
business. 


[Price Changes] 


An element for consideration as to cross- 
elasticity of demand between products is the 
responsiveness of the sales of one product 
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to price changes of the other.* If a slight 
decrease in the price of cellophane causes 
a considerable number of customers of 
other flexible wrappings to switch to cello- 
phane, it would be an indication that a high 
cross-elasticity of demand exists between 
them; that the products compete in the 
same market. The court below held that 
the “[g]reat sensitivity of customers in the 
flexible packaging markets to price or 
quality changes” prevented du Pont from 
possessing monopoly control over price. 118 
F. Supp., at 207. The record sustains these 
findings. See references made by the trial 
court in Findings 123-149. 


[Cellophane Part of Packaging Market] 


We conclude that cellophane’s interchange- 
ability with the other materials mentioned 
suffices to make it a part of this flexible 
packaging material market. 


[Cost Differences | 


The Government stresses the fact that the 
variation in price between cellophane and 
other materials demonstrates they are non- 
competitive. As these products are all flex- 
ible wrapping materials, it seems reasonable 
to consider, as was done at the trial, their 
comparative cost to the consumer in terms 
of square area. This can be seen in Find- 
ing 130, Appendix C. Findings as to price 
competition are set out in the margin.” 
Cellophane costs two or three times as 
much, surface measure, as its chief competi- 
tors for the flexible wrapping market, glas- 
sine and greaseproof papers. Other forms 
of cellulose wrappings and those from other 
chemical or mineral substances, with the 
exception of aluminum foil, are more expen- 
sive. The uses of these materials, as can 
be observed by Finding 283 in Appendix A, 
are largely to wrap small packages for retail 
distribution. The wrapping is a relatively 


2 There are eighteen classifications: White 
Bread; Specialty Breads; Cake and Sweet 
Goods; Meat; Candy; Crackers and Biscuits; 
Frozen Foods; Potato Chips, Pop Corn and 
Snacks; Cereals; Fresh Produce; Paper Goods 
and Textiles; Cigarettes; Butter; Chewing Gum; 
Other Food Products; Other Tobacco Products; 
Cheese; Oleomargarine. 

28 Scitovsky, Welfare and Competition (1951), 
396: Bain, Pricing, Distribution, and Employ- 
ment (1953 rev. ed.), 52. 

2 ‘439 The price of cellophane is today an 
obstacle to its sales in competition with other 
flexible packaging materials. 

“133. Cellophane has always been higher 
priced than the two largest selling flexible 
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packaging materials, wax paper and glassine, 
and this has represented a disadvantage to sales 
of cellophane. 

“134. DuPont considered as a factor in the 
determination of its prices, the prices of waxed 
paper, glassine, greaseproof, vegetable parch- 
ment and other flexible packaging materials. 

“135. DuPont, in reducing its prices, intended 
to narrow price differential between cellophane 
and packaging papers, particularly glassine and 
waxed paper. The objective of this effort has 
been to increase the use of cellophane. Each 
price reduction was intended to open up new 
uses for cellophane, and to attract new cus- 
tomers who had not used cellophane because 


of its price.’’ 
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small proportion of the entire cost of the 
article.” Different producers need different 
qualities in wrappings and their need may 
vary from time to time as their products 
undergo change. But the necessity for 
flexible wrappings is the central and un- 
changing demand. We cannot say that these 
differences in cost gave du Pont monopoly 
power over prices in view of the findings 
of fact on that subject. 


It is the variable characteristics of the 
different flexible wrappings and the energy 
and ability with which the manufacturers 
push their wares that determine choice. A 
glance at “Modern Packaging,’ a trade 
journal, will give, by its various advertise- 
ments, examples of the competition among 
manufacturers for the flexible packaging 
market. The trial judge visited the 1952 
Annual Packaging Show at Atlantic City, 
with the consent of counsel. He observed 
exhibits offered by “machinery manufac- 
turers, converters and manufacturers of 
flexible packaging materials.” He states 
that these personal observations confirmed 
his estimate of the competition between 
cellophane and other packaging materials. 
Finding 820. From this wide variety of 
evidence, the Court reached the conclusion 
expressed in Finding 838: 


“The record establishes plain cello- 
phane and moistureproof cellophane are 
each flexible packaging materials which 
are functionally interchangeable with other 
flexible packaging materials and sold at 
same time to same customers for same 
purpose at competitive prices; there is no 


30 See, e. g., R. 4846. 

31 ‘140. Some users are sensitive to the cost of 
fiexible packaging materials; others are not. 
Users to whom cost is important include sub- 
stantial business: for example, General Foods, 
Armour, Curtiss Candy Co., and smaller users 
in the bread industry, cracker industry, and 
frozen food industry. These customers are un- 
willing to use more cellophane because of its 
relatively high price, would use more if the 
price were reduced, and have increased their use 
as the price of cellophane has been reduced. 

“141. The cost factor slips accounts away 
from cellophane. This hits at the precarious 
users, whose profit margins on their products 
are low, and has been put in motion by com- 
petitive developments in the user’s trade. Ex- 
amples include the losses of business of glassine 
in candy bar wraps in the 30's, frozen food busi- 
ness to waxed paper in the late 40’s, and recent 
losses to glassine in cracker packaging. 

“142. The price of cellophane was reduced to 
expand the market for cellophane. DuPont did 
not reduce prices for cellophane with intent of 
monopolizing manufacture or with intent of 
suppressing competitors. 
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cellophane market distinct and separate 
from the market for flexible packaging 
materials; the market for flexible pack- 
aging materials is the relevant market for 
determining nature and extent of duPont’s 
market control; and duPont has at all 
times competed with other cellophane 
producers and manufacturers of other 
flexible packaging materials in all aspects 
of its cellophane business.” 


[Exclusion of Competition] 


The facts above considered dispose also 
of any contention that competitors have 
been excluded by du Pont from the pack- 
aging material market. That market has 
many producers and there is no proof du 
Pont ever has possessed power to exclude 
any of them from the rapidly expanding 
flexible packaging market. The Government 
apparently concedes as much, for it states that 
“lack of power to inhibit entry into this so- 
called market [7. e., flexible packaging mate- 
rials], comprising widely disparate products, is 
no indicium of absence of power to exclude 
competition in the manufacture and sale of 
cellophane.” The record shows the multi- 
plicity of competitors and the financial strength 
of some with individual assets running to 
the hundreds of millions. Findings 66-72. 
Indeed, the trial court found that du Pont 
could not exclude competitors even from 
the manufacture of cellophane, Finding 727, 
an immaterial matter if the market is flex- 
ible packaging material. Nor can we say 
that du Pont’s profits, while liberal (accord- 


“143. DuPont reduced cellophane prices to 
enable sales to be made for new uses from 
which higher prices had excluded cellophane, 
and to expand sales. Reductions were made as 
sales volume and market conditions warranted. 
In determining price reductions, duPont con- 
sidered relationship between its manufacturing 
costs and proposed prices, possible additional 
volume that might be gained by the price re- 
duction, effect of price reduction upon the re- 
turn duPont would obtain on its investment. 
It considered the effect its lowered price might 
have on the manufacture by others, but this 
possible result of a price reduction was never 
a motive for the reduction. 

“144, DuPont never lowered cellophane prices 
below cost, and never dropped cellophane prices 
temporarily to gain a competitive advantage. 

“145. As duPont’s manufacturing costs de- 
clined, 1924 to 1935, duPont reduced prices for 
cellophane. When costs of raw materials in- 
creased subsequent to 1935, it postponed reduc- 
tions until 1938 and 1939. Subsequent increases 
in cost of raw material and labor brought about 
price increases after 1947.” 
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ing to the Government 15.9% net after taxes 
on the 1937-1947 average), demonstrate the 
existence of a monopoly without proof of 
lack of comparable profits during those 
years in other prosperous industries. Cello- 
phane was a leader, over 17%, in the flexible 
packaging materials market. There is no 
showing that du Pont’s rate of return was 
greater or less than that of other producers 
of flexible packaging materials. Finding 719. 


[No Monopoly] 


The “market” which one must study to 
determine when a producer has monopoly 
power will vary with the part of commerce 
under consideration. The tests are con- 
stant. That market is composed of prod- 
ucts that have reasonable interchangeability 
for the purposes for which they are pro- 
duced—price, use and qualities considered. 
While the application of the tests remains 
uncertain, it seems to us that du Pont should 
not be found to monopolize cellophane when 
that product has the competition and inter- 
changeability with other wrappings that this 
record shows. 


On the findings of the District Court, its 
judgment is affirmed. 


Mr. Justice CLARK and Mr. Justice Har- 
LAN took no part in the consideration or 
decision of this case. 


Appendix A. 


RESULTS OF DU PONT’S COMPETITION 
WirH OTHER MATERIALS 


(Findings 279-292.) 


279. During the period du Pont entered 
the flexible packaging business, and since 
its introduction of moistureproof cellophane, 
sales of cellophane have increased. Total 
volume of flexible packaging materials used 
in the United States has also increased. 
Du Pont’s relative percentage of the pack- 
aging business has grown as a result of its 
research, price, sales and capacity policies, 
but du Pont cellophane even in uses where 
it has competed has not attained the bulk 
of the business, due to competition of other 
flexible packaging materials. 


280. Of the production and imports of 
flexible packaging materials in 1949 meas- 
ured in wrapping surface, du Pont cellophane 
accounted for less than 20% of flexible 
packaging materials consumed in the United 
States in that year. The figures on this are: 
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Thousands of 
; Square Yards 
Glassine, Greaseproof and Vege- 


table Parchment Papers...... 3,125,826 
Waxing Papers (18 Pounds and 
Over) SPR ine he ene 4,614,685 
Sulphite Bag and Wrapping 
Papers . a Prt ates fe 1,788,615 
Altiuminum -Poileek, “Aoi. o =e 58 - 1,317,807 
Cellophane al ae 3,366,068 
Cellulose Acetate .............. 133,982 
Pliofilm, Polyethylene, Saran and 
Cry -O-Rapt eee oe : 373,871 
Ota Meas eon. wee eenceent 14,720,854 
Total du Pont Cellophane Pro- 
duction eee: ee ee O2O as 
Du Pont Cellophane Per Cent of 
Total United States Production 
and Imports of These Flexible 
Packaging Materials ......... 17.9% 


281. Eighty percent of cellophane made 
by du Pont is sold for packaging in the 
food industry. Of this quantity, 80% is 
sold for packaging baked goods, meat, 
candy, crackers and biscuits, frozen foods, 
fresh vegetables and produce, potato chips, 
and “snacks,” such as peanut butter sand- 
wiches, popcorn, etc. A small amount is 
sold for wrapping of textiles and paper 
products, etc. Largest non-food use of 
cellophane is the overwrapping of ciga- 
rette packages. 

The breakdown of du Pont cellophane 
sales for the year 1949 was: 


Percent 

Sales of Total 
Use (M pounds) Sales 

ToBACCO 
Gigarebiess she eset cee 20,584 11.6 
CIQa Sep cee ee 3,195 1.8 
Other Tobacco 1,657 0.9 
PLOtal el x.:.pieiontet) 252436: 14.3 
Foop Propucts 
Candy and Gum..... 17,054 9.6 
Bread and Cake..... 40,08 225 
Crackers and Biscuits 12,614 Fol 
Mies tran Ie ree ese ee 11,596 6.5 
Noodles and Macaroni 2,602 1.5 
Tea and Coffee.... 1,380 0.8 
(Cétreals= meat tee 2,487 1.4 
Frozen’ Foods. 2)... 5,234 2.9 
Wried Eruit 22.2: . 333 0.2 
Nuts” so cee <0 2,946 1.7 
Popcorn and Potato 

Chigse see =F 6,929 3.9 
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71,598 Court Decisions Number eee 
U.S. v. E. I. du Pont de Nemours and Co. a 
Percent Quantity Percent 
Sales of Total (Millions of Total 
Use (M pounds) Sales End Use sq.m.) End Use 
aa Dal CANDY 
Fresh, Produce...) 4566| °Zi6" Gellontsnentas aa 134280244 
fle TOU ate PIE. Sees ‘ : 
Pnelsssitied Feds «hugs iain bis Ciascivalt 9 aaa 117,634"... A244 
; Papersen treater os: 119,102 21.6 
CROtAlT an" ae tenes 120,478 67.7 Pi seas Sen ak 484 i 
MIscELLANEOUS Pee IN, Oe eed 
ELosieny ties antes 1,370 0.7 550,467 100.0 
MRextilesms kee tat ae 3,141 1.8 SNACKS 
ID AWIEES = thee batho Binose br 1,031 0.6 Cellophane ©... eee 61,250 31.9 
Rubber. soak es 317 0.2 Poi tee Rue 1,571 8 
Paper ae eee 2,736 1.5 Glassine ... got | WADING 62.8 
Unclassified ......... 18,602 10.5 Papers: J. vaginas 8,439 4.4 
ee Jebus capes. werkege: werckineat , S 79 ml 
‘Total, ateee 27,197 15.3 es ——— 
Domestic DPotale = 2 173,011 97.3 191,895 100.0 
EXpOnt hk. se a eee 4,820 27) MEAT AND POULTRY 
Giraird el orale ee ae 177,831 100.0 Cellophane, can one 59,016 34.9 
d Siro 0 nee este tes Cyetid 88 Bl 
282. Sales of cellophane by du Pont in GIaSsincs sae eee 4,524 Dif 
1951, by principal uses, were approximately Rapetcw starrer 97,255 S7eD 
as follows: Et iSwe eet see eae 8,173 4.8 
Pounds ee 
White bread... . between 8 and 9,000,000 169,056 100.0 
Specialty breads .......... 15,700,000 CRACKERS AND Brscurrs 
Cake and other baked sweet ee reais ake ; ree ae 
good woe: Hit Somes 22,000,000 eens Rig Se: 
ASSINIG. MERAY re = 1253 10.0 
Tai EMM ete o> rarer tes Se 19,000,000 Papers en ee ; 71,147 63.2 
Candy (including chewing Pilmisent & 2 aeee } 8 0 
SUM) wk ee 20,000,000 eee ee 
Crackers and biscuits....... 17,000,000 112,560 100.0 
ERnoOzet 1O00S@ agit: eae 5,800,000 FresH PRropuce 
Gigarettesmans it. eee oe ae 23,000,000 es . . sa ee 
283. 1949 sales of 19 major representa- Glassineivge a: ety ce 96 al 
tive converters whose business covered a PaDGrS na eae 51,035 45.6 
substantial segment of the total converting of Eons eos Se dak 7,867 7.0 
flexible packaging materials for that year =p nal 
showed the following as to their sales of 111,869 100.0 
flexible packaging materials, classified by RozEN Foon Ixctup- 
end use: ING Dairy Propucts 
Quantity Percent pane aie Sh ay bes “ae 
(Millions — of Total et ER Ay Gharbi fecage) 1.943 2] 
End Use sq.in.) End Use rata (Ths aN Se : : 
q Pap eisai aoe 56,925 60.3 
BAKERY Propucts Bilimsiey hae aloes cee ce 3,154 3.3 
Cellophaney eee 109,670 6.8 Se SS 
Oi]; y :.as eee eee 2,652 2 94,335 100.0 
Gilassine= =n ae 72,216 4.4 284. About 96% of packaged white bread 
Papers oy sitet ie SE 1,440,413 88.6 produced in the United Sere is wrapped 
TSH LCT Sy psc ly es eee 215 a0) in waxed paper or glassine, and about 6% 
ee in cellophane. The cellophane figure in- 
1,625,166 100.0 cludes sales by all U. S. producers, — 
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285. Forty-eight percent of specialty 
breads are wrapped in du Pont cellophane, 
the remainder in other cellophane or other 
materials. Most of this balance is wrapped 
in waxed paper and glassine. 


286. Approximately 45% of cake and 
baked sweet goods packaged by wholesale 
bakers is wrapped in du Pont cellophane. 
The balance is wrapped in other cellophane 
or in waxed paper or glassine. 


287. Between 25% and 35% of packaged 
candy units sold in the United States are 
wrapped in du Pont cellophane. 


288. Of sponge and sweet crackers and 
biscuits combined approximately 25 to 30% 
of the packaged units produced in 1951 were 
wrapped in du Pont cellophane. 


289. Du Pont cellophane at the present 
time is used on approximately 20 to 30% 


Trade Regulation Reports 


Cited 1956 Trade Cases 
U.S. v. E. I. du Pont de Nemours and Co. 


7199 


of packaged retail units of frozen foods. 
The remainder use waxed paper, waxed 
glassine, polyethylene, Pliofilm, Cry-O-Vac, 
or vegetable parchment. 


290. Approximately 20 to 30% of pack- 
ages of potato chips and other snacks are 
wrapped in du Pont cellophane. Most of 
the remainder are packaged in glassine and 
other flexible wraps. 


291. Approximately 4 to 6% of the pack- 
aged units of cereal are wrapped in du Pont 
cellophane. The principal flexible packag- 
ing materials used are waxed paper and 
glassine. 

292. Du Pont cellophane is used as an 
outer wrap on the paper-foil packages for 
approximately 75 to 80% of cigarettes sold 
in the United States. Sales for this use 
represent about 11.6% of du Pont’s total 
sales of cellophane. 
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Appendix C. 
(Finding of Fact 130.) 
1949 average wholesale prices of flexible 
packaging materials in the United States 
were: 
Price per Price Yield 
Packaging Material 1,000 sq.in. _ per lb. per lb. 
(cents) (cents) (sq. 1n.) 
Saran—=|O00NGatle ey Slice eet ee ON ee 6.1 99.0 16,300 
Cellulose Acetate—.00088” ................... 3.3 82.0 25,000 
Polyethylene—.002”—18” Flat Width.......... 5.4 81.0 15,000 
Piiohlm—120_ GateemNe cue seen ee 3.8 80.8 21,000 
ANihitagbhakbion 2 Nor ANOS? ae. laa de oy ge eee 1.8 52.2 29,200 
Moistureproof Cellophane—300 MST-51....... 2.3 47.8 21,000 
Plane Cellophane—3o00) Piles saeaeee te PAN 44.8 21,500 
Vegetable Parchment—27#° 0... .04...0..0. 1.4 Zos 16,000 
Bleached™Glassine—25 #3 00. 1.0 17.8 17,280 
Bleached Greaseproof—25# ................. 9 15.8 17,280 
Plain Waxed Sulphite—25# Self-Sealing...... Til 152 14,400 
Plain Waxed Sulphite—25# Coated Opaque... .7 11.9 17,280 


Cry-O-Rap 


[Concurring Opinion] 
Mr. Justice FRANKFURTER, concurring. 


I concur in the judgment of the Court 
and in so much of Mr, Justice Reed’s opin- 
ion as supports the conclusion that cello- 
phane did not by itself constitute a closed 
market but was a part of the relevant mar- 
ket for flexible packaging materials. 

Mr. Justice Reed has pithily defined the 
conflicting claims in this case. “The charge 
was monopolization of cellophane. The de- 
fense, that cellophane was merely a part of 
the relevant market for flexible packaging 
materials.” Since this defense is sustained, 
the judgment below must be affirmed and 
it becomes unnecessary to consider whether 
du Pont’s power over trade in cellophane 
would, had the defense failed, come within 
the prohibition of “monopolizing” under § 2 
of the Sherman Act. Needless disquisition 
on the difficult subject of single-firm mo- 
nopoly should be avoided since the case 
may be disposed of without consideration 
of this problem. 

The boundary between the course of 
events by which a business may reach a 
powerful position in an industry without 
offending the outlawry of “monopolizing” 
under § 2 of the Sherman Act and the course 
of events which brings the attainment of 
that result within the condemnation of that 
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section, cannot be established by general 
phrases. It must be determined with refer- 
ence to specific facts upon considerations 
analogous to those by which §1 of the 
Sherman Act is applied. These were illumi- 
natingly stated by Mr. Justice Brandeis for 
the Court: 


“The true test of legality is whether the 
restraint imposed is such as merely regu- 
lates and perhaps thereby promotes com- 
petition or whether it is such as may 
suppress or even destroy competition. 
To determine that question the ccurt must 
ordinarily consider the facts peculiar to 
the business to which the restraint is ap- 
plied; its condition before and after the 
restraint was imposed; the nature of the 
restraint and its effect, actual or probable. 
The history of the restraint, the evil be- 
lieved to exist, the reason for adopting 
the particular remedy, the purpose or end 
sought to be attained, are all relevant 
facts. . . .” Board of Trade of the City of 
Chicago v. United States, 246 U. S. 231, 238. 


Sections 1 and 2 of course implicate dif- 
ferent considerations. But the so-called 
issues of fact and law that call for adjudi- 
cation in this legal territory are united, and 
intrinsically so, with factors that entail 
social and economic judgment. Any consid- 
eration of “monopoly” under the Sherman 
law can hardly escape judgment, even if 
only implied, on social and economic issues. 
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It had best be withheld until a case in- 
escapably calls for it. 


[Dissenting Opinion] 


Mr. Curer Justice WARREN, with whom 
Mr. Justice BLAckK and Mr. Justice DoucLas 
join, dissenting. 


[Definition of Market] 


This case, like many under the Sherman 
Act, turns upon the proper definition of 
the market. In defining the market in 
which du Pont’s economic power is to be 
measured, the majority virtually emasculate 
§2 of the Sherman Act. They admit that 
“cellophane combines the desirable ele- 
ments of transparency, strength and cheap- 
ness more definitely than any of” a host of 
other packaging materials. Yet they hold 
that all of those materials are so indistin- 
guishable from cellophane as to warrant their 
inclusion in the market. We cannot agree 
that cellophane, in the language of Times- 
Picayune Publishing Co. v. Umted States 
[1953 Trape Cases { 67,494], 345 U. S. 594, 
613, is “the selfsame product” as glassine, 
gereaseproof and vegetable parchment papers, 
waxed papers, sulphite papers, aluminum 
foil, cellulose acetate, and Pliofilm and other 
films.* 


The majority opinion states that “[I]t 
will adequately illustrate the similarity in 
characteristics of the various products by 
noting here Finding 62 as to glassine.” But 
Finding 62 merely states the respects in 
which the selected flexible packaging mate- 
rials are as satisfactory as cellophane; it 
does not compare all the physical properties 
of cellophane and other materials. The 
Table incorporated in Finding 59 does make 
such a comparison, and enables us to note 
cellophane’s unique combination of qualities 
lacking among less expensive materials in 
varying degrees?” A glance at this Table 
reveals that cellophane has a high bursting 


1In Times-Picayune Publishing Co. v. United 
States [1953 TRADE CASES { 67,494], 345 U. S. 
594, 612, note 31, the Court said: 

“For every product, substitutes exist. But a 
relevant market cannot meaningfully encompass 
that infinite range. The circle must be drawn 
narrowly to exclude any other product to which, 
within reasonable variations in price, only a 
limited number of buyers will turn; in technical 
terms, products whose ‘cross-elasticities of de- 
mand’ are small.’’ 

2? See 118 F. Supp., at 64. The majority opin- 
ion guotes at length from Stocking and Mueller, 
The Cellophane Case, XLV Amer. Economic Rev. 
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strength while glassine’s is low; that cello- 
phane’s permeability to gases is lower than 
that of glassine; and that both its trans- 
parency and its resistance to grease and 
oils are greater than glassine’s. Similarly, 
we see that waxed paper’s bursting strength 
is less than cellophane’s and that it is highly 
permeable to gases and offers no resistance 
whatsoever to grease and oils. With re- 
spect to the two other major products held 
to be close substitutes for cellophane, Find- 
ing 59 makes the majority’s market defini- 
tion more dubious. In contrast to cellophane, 
aluminum foil is actually opaque and has a 
low bursting strength. And sulphite papers, 
in addition to being opaque, are highly 
permeable to both moisture and gases, have 
no resistance to grease and oils, have a 
lower bursting strength than cellophane, 
and are not even heat sealable. Indeed, the 
majority go further than placing cellophane 
in the same market with such products. 
They also include the transparent films, 
which are more expensive than cellophane. 
These bear even less resemblance to the 
lower priced packaging materials than does 
cellophane. The juxtaposition of one of 
these films, Cry-O-Rap, with sulphite in 
the Table facilitates a comparison which 
shows that Cry-O-Rap is markedly differ- 
ent and far superior. 

If the conduct of buyers indicated that 
glassine, waxed and sulphite papers and 
aluminum foil were actuaily “the selfsame 
products” as cellophane, the qualitative dif- 
ferences demonstrated by the comparison of 
physical properties in Finding 59 would not 
be conclusive. But the record provides con- 
vincing proof that businessmen did not so 
regard these products. During the period 
covered by the complaint (1923-1947) cello- 
phane enjoyed phenomenal growth. Du 
Pont’s 1924 production was 361,249 pounds, 
which sold for $1,306,662. Its 1947 produc- 
tion was 133,502,858 pounds, which sold for 
$55,339,626. Findings 297 and 337. Yet 


29, 48-49, in noting the comparative char- 
acteristics of cellophane and other products. 
Unfortunately, the opinion fails to quote the 
conclusion reached by these economists. They 
state: “‘The [trial] court to the contrary not- 
withstanding, the market in which cellophane 
meets the ‘competition’ of other wrappers is 
narrower than the market for all flexible pack- 
aging materials.’’ Id., at 52. And they conclude 
thatis: cellophane is so differentiated 
from other flexible wrapping materials that its 
cross elasticity of demand gives du Pont sig- 
cya and continuing monopoly power.”’ /d., 
a 3 


© 1956, Commerce Clearing House, Inc. 


Number 50—117 
6-15-56 


throughout this period the price of cello- 
phane was far greater than that of glassine, 
waxed paper or sulphite paper. Finding 136 
states that in 1929 cellophane’s price was 
seven times that of glassine, in 1934, four 
times, and in 1949 still more than twice 
glassine’s price. Reference to DX-994, the 
graph upon which Finding 136 is based, 
shows that cellophane had a similar price 
relation to waxed paper and that sulphite 
paper sold at even less than glassine and 
waxed paper. We cannot believe that buy- 
ers, practical businessmen, would have bought 
cellophane in increasing amounts over a 
quarter of a century if close substitutes were 
available at from one-seventh to one-half 
cellophane’s price. That they did so is testi- 
mony to cellophane’s distinctiveness, 


The inference yielded by the conduct of 
cellophane buyers is reinforced by the con- 
duct of sellers other than du Pont. Finding 
587 states that Sylvania, the only other 
cellophane producer, absolutely and immedi- 
ately followed every du Pont price change, 
even dating back its price list to the effec- 
tive date of du Pont’s change. Producers 
of glassine and waxed paper, on the other 
hand, displayed apparent indifference to du 
Pont’s repeated and substantial price cuts. 
DX-994 shows that from 1924 to 1932 du 
Pont dropped the price of plain cellophane 
84%, while the price of glassine remained 
constant.? And during the period 1933-1946 
the prices for glassine and waxed paper 
actually increased in the face of a further 
21% decline in the price of cellophane. If 
“shifts of business” due to “price sensitivity” 
had been substantial, glassine and waxed 
paper producers who wanted to stay in busi- 
ness would have been compelled by market 
forces to meet du Pont’s price challenge 
just as Sylvania was. The majority cor- 
rectly point out that: 


“An element for consideration as to 
cross-elasticity of demand between prod- 
ucts is the responsiveness of the sales 
of one product to price changes of the 


3 The record provides no figures for waxed 
paper prior to 1933. 

'See Stocking and Mueller, The Cellophane 
Case, XLV Amer. Economic Rev. 29, 56. 

5 R. 3549, GX-392. The record contains many 
reports prepared by du Pont from 1928 to 1947. 
They virtually ignore the possibility of compe- 
tition from other packaging materials. JZ. g., 
R. 3651, 3678, 3724, 3739. 

®R. 4070. It is interesting to note that du 
Pont had almost 70% of the market which this 
report considered relevant. 
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other. If a slight decrease in the price of 
cellophane causes a considerable number 
of customers of other flexible wrappings 
to switch to cellophane, it would be an 
indication that a high cross-elasticity of 
demand exists between them; that the 
products compete in the same market.” 


Surely there was more than “a slight de- 
crease in the price of cellophane” during 
the period covered by the complaint. That 
producers of glassine and waxed paper re- 
mained dominant in the flexible packaging 
materials market without meeting cello- 
phane’s tremendous price cuts convinces us 
that cellophane was not in effective competi- 
tion with their products.* 


[Defendant's View|] 


Certainly du Pont itself shared our view. 
From the first, du Pont recognized that it 
need not concern itself with competition 
from other packaging materials, For ex- 
ample, when du Pont was contemplating 
entry into cellophane production, its De- 
velopment Department reported that glas- 
sine “is so inferior that it belongs in an 
entirely different class and has hardly to be 
considered as a competitor of cellophane.” ° 
This was still du Pont’s view in 1950 when 
its survey of competitive prospects wholly 
omitted reference to glassine, waxed paper 
or sulphite paper and stated that “Competi- 
tion for du Pont cellophane will come from 
competitive cellophane and from non-cello- 
phane films made by us or by others.” © 


Du Pont’s every action was directed to- 
ward maintaining dominance over cellophane. 
Its 1923 agreements with La Cellophane, 
the French concern which first produced 
commercial cellophane, gave du Pont ex- 
clusive North and Central American rights 
to cellophane’s technology, manufacture and 
sale, and provided, without any limitation 
in time, that all existing and future informa- 
tion pertaining to the cellophane process be 
considered “secret and confidential,’ and be 
held in an exclusive common pool." In its 


7™See Finding 24; GX-1001, R. 3253; and GX- 
1002, R. 3257-3260. The agreement of June 9, 
1923, in which the parties agreed to divide the 
world cellophane market, is illegal per se under 
Timken Roller Bearing Co. v. United States 
[1950-1951 TRADE CASES f 62,837], 341 U. S. 
593, 596-599. The supplementary agreement pro- 
viding for the interchange of technological in- 
formation tightened the cellophane monopoly 
and denied to others any access to what went 
into the common pool—all in violation of 
United States v. National Lead Co. [1946-1947 
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subsequent agreements with foreign li- 
censees, du Pont was careful to preserve its 
continental market inviolate.* In 1929, while 
it was still the sole domestic producer of 
cellophane, du Pont won its long struggle to 
raise the tariff from 25% to 60%, ad valorem, 
on cellophane imports,’ substantially fore- 
closing foreign competition. When Sylvania 
became the second American cellophane 
producer the following year and du Pont 
filed suit claiming infringement of its mois- 
tureproof patents, they settled the suit by 
entering into a cross-licensing agreement. 
Under this agreement, du Pont obtained 
the right to exclude third persons from use 
of any patentable moistureproof invention 
made during the next 15 years by the sole 
other domestic cellophane producer, and, 
by a prohibitive royalty provision, it limited 
Sylvania’s moistureproof production to ap- 
proximately 20% of the industry’s moisture- 
proof sales.° The record shows that du 
Pont and Sylvania were aware that, by set- 
tling the infringement suit, they avoided the 
possibility that the courts might hold the 
patent claims invalid and thereby open cel- 
lophane manufacture to additional competi- 
tion." If close substitutes for cellophane 
had been commercially available, du Pont, an 
enlightened enterprise, would not have gone 
to such lengths to control cellophane. 
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[Profits] 


As predicted by its 1923 market analy- 
sis,” du Pont’s dominance in cellophane 
proved enormously profitable from the out- 
set. After only five years of production, 
when du Pont bought out the minority stock 
interests in its cellophane subsidiary, it had 
to pay more than fifteen times the original 
price of the stock.“ But such success was 
not limited to the period of innovation, 
limited sales and complete domestic mo- 
nopoly. A confidential du Pont report 
shows that during the period 1937-1947, 
despite great expansion of sales, du Pont’s 
“operative return” (before taxes) averaged 
31%, while its average “net return” (after 
deduction of taxes, bonuses, and funda- 
mental research expenditures) was 15.9%.” 
Such profits provide a powerful incentive 
for the entry of competitors.* Yet from 
1924 to 1951 only one new firm, Sylvania, 
was able to begin cellophane production. 
And Sylvania could not have entered if 
La Cellophane’s secret process had not 
been stolen.” It is significant that for 15 
years Olin Industries, a substantial firm, 
was unsuccessful in its attempt to produce 
cellophane, finally abandoning the project 
in 1944 after having spent about $1,000,000.” 
When the Government brought this suit, 
du Pont, “to reduce the hazard of being 
judged to have a monopoly of the U. S. 
cellophane business,’ * decided: to let Olin 


TRADE CASES { 57,575], 382 U. S. 319; 328, As 
was said in United States v. Griffith [1948-1949 
TRADE CASES f 62,246], 334 U. S. 100, 107: 
“The anti-trust laws are as much violated by the 
prevention of competition as by its destruction.”’ 

8 See Finding 602; GX-1087, R. 3288; and GX- 
1109, R. 3301. 

® Finding 633. On appeal from an adverse 
decision by the Commissioner of Customs, du 
Pont persuaded the United States Customs Court 
to order reclassification of cellophane. 

The agreement is summarized in Finding 
545 and appears in full in GX-2487, R. 3383-3408. 
We believe that under the principles set forth 
in Transparent-Wrap Machine Corp. v. Stokes & 
Smith Co. [1946-1947 TRADE CASES { 57,532], 
329 U. S. 637, 646, this agreement violated the 
Sherman Act. 

1 GX-2811, R. 6073-6074. 

2 R. 3563. 

1% When du Pont Cellophane was organized 
in 1923, du Pont received 52,000 shares of its 
stock in return for $866,666.67 in cash, or $16.67 
per share. F. 22; DX-735, R. 5402. In 1929 du 
Pont had to surrender stock having a market 
value of $12,129,600 in order to obtain the 48,000 
shares held by French interests, a sum equal 
to $252.70 per share. DX-735, R. 5403. 

144R. 4155, 
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1% See Stocking and Mueller, The Cellophane 
Case, XLV Amer. Hconomic Rev, 29, 60-63, 
where the authors compare the domestic eco- 
nomic history of rayon with that of cellophane. 
The first American rayon producer earned 64.2% 
on its investment in 1920, thereby attracting du 
Pont. After a loss in 1921, du Pont’s average 
return for the next four years was roughly 32%. 
As more firms began rayon production, du 
Pont’s and the industry’s return on investment 
began to drop. When 6 new firms entered the 
industry in 1930, bringing the number of pro- 
ducers to 20, average industry earnings for that 
year declined to 5% and du Pont suffered a 
net loss. ‘‘From the beginning of the depres- 
sion in 1929 through the succeeding recovery 
and the 1938 recession du Pont averaged 29.6 
per cent before taxes on its cellophane invest- 
ment. On its rayon investment it averaged only 
6.3 per cent.’’ Id., at 62-63. 

*% In 1924 two of La Cellophane’s principal 
officials absconded with complete information 
on the cellophane process. A Belgian concern 
was then set up to use this process in making 
cellophane, and it later organized Sylvania as 
an American affiliate. Findings 615-618. 

WR, 2733-2736. 

43See memorandum du Pont submitted to 
prospective entrants. R. 3893. 
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enter the industry. Despite this demon- 
stration of the control achieved by du Pont 
through its exclusive dominion over the 
cellophane process, the District Court found 
that du Pont could not exclude competitors 
from the manufacture of cellophane. Find- 
ing 727. This finding is “clearly errone- 
ous.”” The majority avoid passing upon 
Finding 727 by stating that it is “immaterial 

if the market is flexible packaging 
material.” They do not appear to disagree 
with our conclusion, however, since they 
concede that “. . . it may be practically 
impossible for anyone to commence manu- 
facturing cellophane without full access to 
du Pont’s technique.” 


The trial court found that 


“Du Pont has no power to set cello- 
phane prices arbitrarily. If prices for 
cellophane increase in relation to, prices 
of other flexible packaging materials it 
will lose business to manufacturers of such 
materials in varying amounts for each of 
duPont cellophane’s major end uses.” 
Finding 712. 


This further reveals its misconception of 
the antitrust laws. A monopolist seeking 
to maximize profits cannot raise prices 
“arbitrarily.” Higher prices of course mean 
smaller sales, but they also mean higher 
per-unit profit. Lower prices will increase 
sales but reduce per-unit profit. Within 
these limits a monopolist has a considerable 
degree of latitude in determining which 
course to pursue in attempting to maximize 
profits. The trial judge thought that, if 
du Pont raised its price, the market would 
“penalize” it with smaller profits as well 
as lower sales.” Du Pont proved him 
wrong. When 1947 operating earnings 
dropped below 26% for the first time in 
10 years, it increased cellophane’s price 7% 
and boosted its earnings in 1948. Du Pont’s 
‘division manager then reported that “If an 
operative return of 31% is considered inade- 
quate then an upward revision in prices will 
be necessary to improve the return.”™ It 
is this latitude with respect to price, this 
broad power of choice, that the antitrust 
laws forbid.” Du Pont’s independent pricing 
policy and the great profits consistently 
yielded by that policy leave no room for 
doubt that it had power to control the 
price of cellophane. The findings of fact 


1 See Rule 52(a), Federal Rules of Civil Pro- 


cedure. 
2118 F. Supp., at 206. 
77R. 4154-4155. 
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cited by the majority cannot affect this 
conclusion.” For they merely demonstrate 
that, during the period covered by the 
complaint, du Pont was a “good monopo- 
list,” 7. e@., that it did not engage in preda- 
tory practices and that it chose to maximize 
profits by lowering price and expanding 
sales. Proof of enlightened exercise of 
monopoly power certainly does not refute 
the existence of that power. 


[“Interindustry Competition’] 


The majority opinion purports to reject 
the theory of “interindustry competition.” 
Brick, steel, wood, cement and stone, it 
says, are “too different” to be placed in the 
same market. But cellophane, glassine, wax 
papers, sulphite papers, greaseproof and 
vegetable parchment papers, aluminum foil, 
cellulose acetate, Pliofilm and other films 
are not “too different,’ the opinion con- 
cludes. The majority approach would ap- 
parently enable a monopolist of motion 
picture exhibition to avoid Sherman Act 
consequences by showing that motion pic- 
tures compete in substantial measure with 
legitimate theater, television, radio, sporting 
events and other forms of entertainment. 
Here, too, “shifts of business” undoubtedly 
accompany fluctuations in price and “there 
are market alternatives that buyers may 
readily use for their purposes.” Yet, in United 
States v. Paramount Pictures [1948-1949 
TRADE CASES { 62,244], 334 U. S. 131, where 
the District Court had confined the relevant 
market to that for nationwide movie exhi- 
bition, this Court remanded the case to the 
District Court with directions to determine 
whether there was a monopoly on the part 
of the five major distributors “in the first- 
run field for the entire country, in the first- 
run field in the 92 largest cities of the 
country, or in the first-run field in separate 
localities.” 334 U. S.; at 172. Similarly, it 
is difficult to square the majority view with 
United States v. Aluminum Co. of America 
[1944-1945 Trape Cases 57,342], 148 F. 
2d 416, a landmark §2 case. There Judge 
Learned Hand, reversing a district court, 
held that the close competition which 
“secondary” (used) aluminum offered to 
“virgin” aluminum did not justify including 
the former within the relevant market for 


22 See, e. g., American Tobacco Co. v. United 
States [1946-1947 TRADE CASES { 57,468], 328 
U. S. 781, 805-806. 

23 See note 31, majority opinion. 
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measuring Alcoa’s economic power. Against 
these and other precedents, which the Court’s 
opinion approves but does not follow, the 
formula of “reasonable interchangeability,” 
as applied by the majority, appears indis- 
tinguishable from the theory of “inter- 
industry competition.” The danger in it is 
that, as demonstrated in this case, it is 
“perfectly compatible with a fully monopo- 
lized economy.” ™ 


The majority hold in effect that, because 
cellophane meets competition for many end 
uses, those buyers for other uses who need 
or want only cellophane are not entitled to 
the benefits of competition within the cello- 
phane industry. For example, Finding 282 
shows that the largest single use of cello- 
phane in 1951 was for wrapping cigarettes, 
and Finding 292 shows that 75 to 80% of 
all cigarettes are wrapped with cellophane. 
As the recent report of the Attorney Gen- 
eral’s National Committee to Study the Anti- 
trust Laws states: “In the interest of rivalry 
that extends to all buyers and all uses, 
competition among rivals within the indus- 
try is always important.” * (Emphasis added.) 
Furthermore, those buyers who have “rea- 
sonable alternatives” between cellophane 
and other products are also entitled to 
competition within the cellophane industry, 
for such competition may lead to lower 
prices and improved quality. 


[Relevant Market] 


The foregoing analysis of the record shows 
conclusively that cellophane is the relevant 
market. Since du Pont has the lion’s share 
of that market, it must have monopoly 
power, as the majority concede.” This 
being so, we think it clear that, in the cir- 
cumstances of this case, du Pont is guilty 
of “monopolization.” The briefest sketch 
of du Pont’s business history precludes it 
from falling within the “exception to the 


24 Adams, The ‘‘Rule of Reason’’: Workable 
Competition or Workable Monopoly?, 63 Yale 
L. J. 348, 364. 

2 Report of Attorney General’s National Com- 
mittee to Study the Antitrust Laws, p. 322. 
The majority decision must be peculiarly frus- 
trating to the cigarette industry, whose econom- 
ic behavior has been restrained more than 
once by this Court in the interest of competi- 
tion. See American Tobacco Co. v. United 
States [1946-1947 TRADE CASES { 57,468], 328 
U. S. 781; United States v. American Tobacco 
Coma Wes, 106; 

26 ‘Tf cellophane is the ‘market’ that du Pont 
is found to dominate, it may be assumed it does 
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Sherman Act prohibitions of monopoly 
power” (majority opinion, p. 13) by suc- 
cessfully asserting that monopoly was “thrust 
upon” it. Du Pont was not “the passive 
beneficiary of a monopoly” within the mean- 
ing of United States v. Aluminum Co. of 
America, supra, at 429-430. It sought and main- 
tained dominance through illegal agreements 
dividing the world market, concealing and 
suppressing technological information, and 
restricting its licensee’s production by pro- 
hibitive royalties,” and through numerous 
maneuvers which might have been “honestly 
industrial” but whose necessary effect was 
nevertheless exclusionary.* Du Pont can- 
not bear “the burden of proving that it owes 
its monopoly solely to superior skill. « 
(Emphasis supplied.) United States v. United 
Shoe Machinery Corp. [1953 TRADE CASES 
{ 67,436], 110 F. Supp. 295, 342, aff'd per 
curiam [1954 TrapE Cases { 67,755], 347 
Uss-52i 
[Patents] 


Nor can du Pont rely upon its moisture- 
proof patents as a defense to the charge of 
monopolization. Once du Pont acquired 
the basic cellophane process as a result of 
its illegal 1923 agreements with La Cello- 
phane, development of moistureproofing was 
relatively easy. Du Pont’s moistureproof 
patents were fully subject to the exclusive 
pooling arrangements and territorial re- 
strictions established by those agreements. 
And they were the subject of the illicit and 
exclusionary du Pont-Sylvania agreement. 
Hence, these patents became tainted as part 
and parcel of du Pont’s illegal monopoly. 
Cf., Mercoid Corp. v. Mid-Continent Co. 
[1944-1945 Trap Cases 57,201], 320 U. S. 
661, 670. Any other result would permit one 
who monopolizes a market to escape the 
Statutory liability by patenting a simple im- 
provement on his product. 


have monopoly power over that ‘market.’ Mo- 
nopoly power is the power to control prices or 
exclude competition. It seems apparent that du 
Pont’s power to set the price of cellophane has 
only been limited by the competition afforded 
by other flexible packaging materials. More- 
over, it may be practically impossible for any- 
one to commence manufacturing cellophane 
without full access to du Pont’s technique.’’ 
Majority opinion, ante, p. —. } 
*7 See notes 7 and 10, our dissent. 

coke Pee States v. Aluminum Co. of Amer- 
ica TRADE CA 

oa ee SES {| 57,342], 148 1 De 
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Sears, Roebuck and Co. v. Mackey 


[Two Sellers of Cellophane] 


If competition is at the core of the Sher- 
man Act, we cannot agree that it was con- 
sistent with that Act for the enormously 
lucrative cellophane industry to have no 
more than two sellers from 1924 to 1951. 
The conduct of du Pont and Sylvania illus- 
trates that a few sellers tend to act like one 
and that an industry which does not have 


left to rely upon the dispensations of man- 
agement in order to obtain the benefits 
which normally accompany competition. 
Such beneficence is of uncertain tenure. 
Only actual competition can assure long- 
run enjoyment of the goals of a free economy. 


We would reverse the decision below and 
remand the cause to the District Court with 
directions to determine the relief which 


a competitive structure will not have com- 


01 : should be granted against du Pont, 
petitive behavior, The public should not be 
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June 11, 1956. 


On writ of certiorari to the United States Court of Appeals for the Seventh Circuit. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Jurisdiction of United States Court of Appeals—Appeal from Judgment Dismissing Some 
But Not All Claims—Appealability of Judgment.—A United States Court of Appeals had 
jurisdiction to entertain an appeal from a District Court judgment for a defendant on 
some but not all of the claims asserted in a complaint. The judgment was appealable 
since the District Court, pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, 
made an express determination that there was no just reason for delaying the entry of 
the judgment and expressly directed the entry of the judgment. The jurisdiction of the 
Court of Appeals to entertain the appeal depends upon Section 1291 of Title 28, United 
States Code, which provides that courts of appeals shall have jurisdiction of appeals 
from all final decisions of the District Courts. Under Rule 54(b), a District Court is per- 
mitted to determine the appropriate time when each final decision upon one or more, but 
less than all, of the claims in a multiple claims action is ready for appeal. While a Dis- 
trict Court cannot, in the exercise of discretion, treat as “final” that which is not “final” 
within the meaning of Section 1291, it may, by the exercise of its discretion in the interest 
of sound judicial administration, release for appeal final decisions upon one or more, but 
less than all, claims in multiple claims actions. Any abuse of discretion remains review- 
able by the Court of Appeals. 

See Private Enforcement and Procedure, Vol. 2, § 9015.12. 

For the petitioner: Walter J. Rockler (Leo H. Arnstein, Herbert E. Ruben, and 
Frank H. Marks, of counsel), Chicago, III. 

For the respondents: Edward I. Rothschild and John Paul Stevens (Rothschild, Hart, 
Stevens & Barry, of counsel), Chicago, Ill. 

Affirming a decision of the U. S. Court of Appeals, Seventh Circuit, 1955 Trade Cases 
67,940; for a prior decision of the U. S. District Court, Northern District of Illinois, 
Eastern Division, see 1954 Trade Cases {| 67,788. 


Mr. Justice Burton delivered the opin- 
ion of the Court [In full text]. 


[Prior Proceedings] 

This action, presenting multiple claims 
for relief, was brought by Mackey and an- 
other in the United States District Court 
for the Northern District of Illinois, East- 
ern Division, in 1953. The court expressly 
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directed that judgment be entered for the 
defendant, Sears, Roebuck & Co., on two, 
but less than all, of the claims presented. 
It also expressly determined that there was 
no just reason for delay in making the 
entry. After Mackey’s notice of appeal 
from that judgment to the Court of Appeals 
for the Seventh Circuit, Sears, Roebuck & 
Co. moved to dismiss the appeal for lack 
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of appellate jurisdiction. The Court of Ap- 
peals upheld its jurisdiction and denied the 
motion, relying upon 28 U. S. C. § 1291 and 
Rule 54(b) of the Federal Rules of Civil 
Procedure, as amended in 1946. 218 F. 2d 
295. Because of the importance of the issue 
in determining appellate jurisdiction and be- 
cause of a conflict of judicial views on the 
subject, we granted certiorari. 348 U. S. 
970. For the reasons hereafter stated, we 
sustain the Court of Appeals and its appel- 
late jurisdiction. 


[Claims Asserted] 


Although we are here concerned with the 
present appealability of the judgment of the 
District Court and not with its merits, we 
must examine the claims stated in the com- 
plaint so as to consider adequately the issue 
of appealability. 


The complaint contains six counts. We 
disregard the fifth because it has been 
abandoned and the sixth because it dupli- 
cates others. The claims stated in Counts I 
and II are material and have been dismissed 
without leave to amend. The claim con- 
tained in Count III and that in amended 
Count IV are at issue on the answers filed 
by Sears, Roebuck & Co. The appeal be- 
fore us is from a judgment striking out 
Counts I and II without disturbing Counts 
III and IV, and the question presented is 
whether such a judgment is presently ap- 
pealable when the District Court, pursuant 
to amended Rule 54(b), has made “an 
express determination that there is no just 
reason for delay” and has given “an express 
direction for the entry of judgment.” 

In Count I, Mackey, a citizen of Illinois, 
and Time Saver Tools, Inc., an Illinois cor- 
poration owned by Mackey, are the original 
plaintiffs and the respondents here. Sears, 
Roebuck & Co., a New York corporation 
doing business in Illinois, is the original 
defendant and the petitioner here. Mackey 
charges Sears with conduct violating the 
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1 For decisions directly or impliedly sustain- 
ing the validity of amended Rule 54(b), as 
applied in the instant case, see Rieser v. Balti- 
more & O. R. Co., 224 F, 2d 198 (C. A. 2d Cir.), 
and cases cited at 203, n. 7; United Artists Corp. 
v. Masterpiece Productions, Inc., 221 F. 2d 213 
(C. A. 2d Cir.) ; Clarksville v. United States, 198 
F. 2d 238 (C. A. 4th Cir.); Boston Medical Sup- 
ply Co. v. Lea & Febiger [1952 TRADE CASES 
{ 67,253], 195 F. 2d 853 (C. A. Ist Cir.); Bendix 
Aviation Corp. v. Glass, 195 F. 2d 267 (C. A. 3d 
Cir); Lopinsky v. Hertz Drive-Ur-Self Systems, 
Inc., 194 F. 2d 422 (C. A. 2d Cir.), concer. op. 
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Sherman Antitrust Act in a manner pre- 
judicial to three of Mackey’s commercial 
ventures causing him $190,000 damages, for 
which he seeks $570,000 as treble damages. 
His first charge is unlawful destruction by 
Sears, since 1949, of the market for nursery 
lamps manufactured by General Metal- 
craft Company, a corporation wholly owned 
by Mackey. Mackey claims that this caused 
him a loss of $150,000. His second charge 
is unlawful interference by Sears, in 1952, 
with Mackey’s contract to sell, on commis- 
sion, certain tools and other products of the 
Vascoloy-Ramet Corporation, causing Mackey 
to lose $15,000. His third charge is unlaw- 
ful destruction by Sears, in 1952, of the 
market for a new type of carbide-tipped 
lathe bit and for other articles manufactured 
by Time Saver Tools, Inc., resulting a loss 
to Mackey of $25,000. Mackey combines 
such charges with allegations that Sears has 
used its great size to monopolize commerce 


and restrain competition in these fields. He 
asks for damages and equitable relief. 
In Count II, Mackey claims federal 


jurisdiction by virtue of diversity of citizen- 
ship. He incorporates the allegations of 
Count I as to the Metalcraft transactions 
and asks for $250,000 damages for Sears’ 
wilful destruction of the business of Metal- 
craft, plus $50,000 for Mackey’s loss on 
obligations guaranteed by him. 


In Count III, Mackey seeks $75,000 in a 
common-law proceeding against Sears for 
unlawfully inducing a breach of his Vascoloy 
commission contract. 


In Count IV, Time Saver seeks $200,000 
in a common-law proceeding against Sears 
for unlawfully destroying Time Saver’s 
business by unfair competition and patent 
infringement. 


[Jurisdiction of Court of Appeals] 


The jurisdiction of the Court of Appeals 
to entertain Mackey’s appeal from the Dis- 
trict Court’s judgment depends upon 28 


of Judge Clark, at 424-430; Pabellon v. Grace 
Line, Inc., 191 F. 2d 169 (C. A. 2d Cir.). See 6 
Moore’s Federal Practice (2d ed. 1953) 220-230, 
and Note, 62 Yale L. J. 263. 

Contra: See Rieser v. Baltimore € O. R. Co., 
supra, concr. op. of Judge Frank, at 205-208; 
Bendix Aviation Corp. v. Glass, supra, concr. 
op. of Judge Hastie, at 277-282; Pabellon v. 
Grace Line, Inc., swpra, concer. op. of Judge 
Frank, at 176-181; Flegenheimer v. General 
Mills, Inc., 191 F. 2d 237 (C. A. 2d Cir.). See 
also, Gold Seal Co. v. Weeks, 93 U. S. App. 
D. C. 249, 209 F. 2d 802. 
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U. S. C. §1291, which provides that “The 
courts of appeals shall have jurisdiction of 
appeals from all final decisions of the dis- 
trict courts of the United States. . . .” 
(Emphasis supplied.) 


If Mackey’s complaint had contained only 
Count I, there is no doubt that a judgment 
striking out that count and thus dismissing, 
in its entirety, the claim there stated would 
be both a final and an appealable decision 
within the meaning of § 1291. Similarly, if 
his complaint had contained Counts I, II, 
III and IV, there is no doubt that a judg- 
ment striking out all four would be a final 
and appealable decision under § 1291. The 
controversy before us arises solely because, 
in this multiple claims action, the District 
Court has dismissed the claims stated in 
Counts I and II, but has left unadjudicated 
those stated in Counts III and IV 


[Federal Rules of Civil Procedure] 


Before the adoption of the Federal Rules 
of Civil Procedure in 1939, such a situation 
was generally regarded as leaving the appel- 
late court without jurisdiction of an attempted 
appeal. It was thought that, although the 
judgment was a final decision on the respec- 
tive claims in Counts I and II, it obviously 
was not a final decision of the whole case, 
and there was no authority for treating 
anything less than the whole case as a 
judicial unit for purposes of appeal.’ This 
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2Sears also contends that the Court of Ap- 
peals misconstrued amended Rule 54(b). See 
Flegenheimer v. General Mills, Inc., supra, The 
meaning of that rule is considered hereafter. 

3 At common law, a writ of error did not lie 
to review a judgment that failed to adjudicate 
every cause of action asserted in the contro- 
versy. See Holcombe v. McKusick, 20 How, 552; 
United States v. Girault, 11 How. 22; Metcalfe’s 
Case, 11 Co. Rep. 38a, 77 Eng. Rep. 1193. The 
rule generally followed in the federal courts 
was that, in a case involving a single plaintiff 
and a single defendant, a judgment was not ap- 
pealable if it disposed of some, but less than 
all, of the claims presented. See Collins v. 
Miller, 252 U. S. 364; Sheppy v. Stevens, 200 
F. 946 (C. A. 2d Cir.). In cases involving mul- 
tiple parties where the alleged liability was 
joint, a judgment was not appealable unless 
it terminated the action as to all the defendants. 
See Hohorst v. Hamburg-American Packet Co., 
148 U. S. 262. But if, in a multiple party case, 
a judgment finally disposed of a claim that was 
recognized to be separate and distinct from the 
others, that judgment, under some circum- 
stances, was appealable. See Republic of China 
v. American Express Co., 190 F. 2d 334 (C. A. 
2d Cir:). 

4The appellate jurisdiction of the United 
States Courts of Appeals, with exceptions not 
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construction of the judicial unit was de- 
veloped from the common law which had 
dealt with litigation generally less compli- 
cated than much of that of today.* 


[Rule 54(b)] 


With the Federal Rules of Civil Pro- 
cedure, there came an increased opportunity 
for the liberal joinder of claims in multiple 
claims actions. This, in turn, demonstrated 
a need for relaxing the restrictions upon 
what should be treated as a judicial unit for 
purposes of appellate jurisdiction. Sound 
judicial administration did not require re- 
laxation of the standard of finality in the 
disposition of the individual adjudicated 
claims for the purpose of their appealability. 
It did, however, demonstrate that, at least 
in multiple claims actions, some final deci- 
sions, on less than all of the claims, should 
be appealable without waiting for a final 
decision on all of the claims. Largely to 
meet this need, in 1939, Rule 54(b) was 
promulgated in its original form through 
joint action of Congress and this Court.’ It 
read as follows: 


“(b) JUDGMENT AT VARIOUS STAGES. 
When more than one claim for relief is 
presented in an action, the court at any 
stage, upon a determination of the issues 
material to a particular claim and all 
counterclaims arising out of the transac- 
tion or occurrence which is the subject 


directly pertinent here, is still largely restricted 
to the review of cases appealed under 28 U.S. C. 
§ 1291. But see Forgay v. Conrad, 6 How. 201; 
Cohen v. Beneficial Industrial Loan Corp., 337 
U.S. 541; 28 U.S. C.-$§ 1292, 1651. 

5 The Supreme Court’s authority to promul- 
gate the Federal Rules of Civil Procedure is 
derived from the Enabling Act, now appearing 
as 28 U. S. C. § 2072. It authorizies this Court 
to promulgate rules governing ‘‘the forms of 
process, writs, pleadings, and motions, and the 
practice and procedure of the district courts of 
the United States in civil actions.’’ It 
provides that such rules ‘‘shall not abridge, en- 
large or modify any substantive right ears 
And, by reason of Article I, § 8, of the Consti- 
tution, it has been held repeatedly that only 
Congress may define the jurisdiction of the 
lower federal courts. See Sibbach v. Wilson & 
Co., 312 U. S. 1; Baltimore Contractors, Inc. v. 
Bodinger, 348 U. S. 176; and Fed. Rules Civ. 
Proc., 82. ‘‘Such rules shall not take effect 
until they have been reported to Congress by 
the Chief Justice at or after the beginning of 
a regular session thereof but not later than the 
first day of May and until the expiration of 
ninety days after they have been thus re- 
ported.’’ 28 U.S.C. § 2072. 
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matter of the claim, may enter a judg- 
ment disposing of such claim. The judg- 
ment shall terminate the action with re- 
spect to the claim so disposed of and the 
action shall proceed as to the remaining 
claims. In case a separate judgment is 
so entered, the court by order may stay 
its enforcement until the entering of a 
subsequent judgment or judgments and 
may prescribe such conditions as are nec- 
essary to secure the benefit thereof to the 
party in whose favor the judgment is 
entered.” 


It gave limited relief. The courts in- 
terpreted it as not relaxing the requirement 
of a “final decision” on each individual claim 
as the basis for an appeal, but as authoriz- 
ing a limited relaxation of the former gen- 
eral practice that, in multiple claims actions, 
all the claims had to be finally decided 
before an appeal could be entertained from 
a final decision upon any of them.* Thus, 
original Rule 54(b) modified the single 
judicial unit theory but left unimpaired the 
statutory concept of finality prescribed by 
§ 1291. However, it was soon found to be 
inherently difficult to determine by any 
automatic standard of unity which of several 
multiple claims were sufficiently separable 
from others to qualify for this relaxation of 
the unitary principle in favor of their ap- 
pealability. The result was that the juris- 
dictional time for taking an appeal from 
a final decision on less than all of the claims 
in a multiple claims action in some instances 
expired earlier than was foreseen by the 
losing party. It thus became prudent to 
take immediate appeals in all cases of doubt- 
ful appealability and the volume of appellate 
proceedings was undesirably increased. 


[Rule Amended | 


Largely to overcome this difficulty, Rule 
54(b) was amended, in 1946, to take effect in 
1948.7. Since then it has read as follows: 


“(b) JupcMenr Upon Muttiere CLarMs. 
When more than one claim for relief is 
presented in an action, whether as a claim, 
counterclaim, cross-claim, or third-party 
claim, the court may direct the entry of a 
final judgment upon one or more but less 
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than all of the claims only upon an express 
determination that there is no just reason 
for delay and upon an express direction for 
the entry of judgment. In the absence of 
such determination and direction, any 
order or other form of decision, however 
designated, which adjudicates less than 
all the claims shall not terminate the 
action as to any of the claims, and the 
order or other form of decision is subject 
to revision at any time before the entry 
of judgment adjudicating all the claims.” 
(Emphasis supplied.) 


In this form, it does not relax the finality 
required of each decision, as an individual 
claim, to render it appealable, but it does 
provide a practical means of permitting an 
appeal to be taken from one or more final 
decisions on individual claims, in mupltiple 
claims actions, without waiting for final 
decisions to be rendered on all the claims 
in the case. The amended rule does not 
apply to a single claim action nor to a multiple 
claims action in which all of the claims have 
been finally decided. It is limited expressly 
to multiple claims actions in which “one or 
more but less than all” of the multiple 
claims have been finally decided and are 
found otherwise to be ready for appeal. 


To meet the demonstrated need for flexi- 
bility, the District Court is used as a “dis- 
patcher.” It is permitted to determine, in 
the first instance, the appropriate time when 
each “final decision” upon “one or more but 
less than all” of the claims in a multiple 
claims action is ready for appeal. This 
arrangement already has lent welcome cer- 
tainty to the appellate procedure. Its 
“negative effect” has met with uniform ap- 
proval. The effect so referred to is the 
rule’s specific requirement that for “one or 
more but less than all” multiple claims to 
become appealable, the District Court must 
make both “an express determination that 
there is no just reason for delay” and “an 
express direction for the entry of judg- 
ment.” A party adversely affected by a 
final decision thus knows that his time for 
appeal will mot run against him until this 
certification has been made’ 


*See Pabellon v. Grace Line, Inc., supra, 
at 174. 

mae, . situations arose where district 
courts made a piecemeal disposition of an ac- 
tion and entered what the parties thought 
amounted to a judgment, although a trial re- 
mained to be had on other claims similar or 
identical with those disposed of. In the interim 
the parties did not know their ultimate rights, 
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and accordingly took an appeal, thus putting 
the finality of the partial judgment in question.”’ 
Report of Advisory Committee on Proposed 
Amendments to Rules of Civil Procedure 70-71 
(June 1946). 

8’ For favorable comment on this aspect of 
the rule, see Dickinson v. Petroleum Corp., 338 
US 250 si=512: ' 
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[Jurisdiction of Court of Appeals] 


In the instant case, the District Court 
made this certification, but Sears, Roebuck 
& Co. nevertheless moved to dismiss the 
appeal for lack of appellate jurisdiction un- 
der § 1291. The grounds for such a motion 
ordinarily might be (1) that the judgment 
of the District Court was not a decision 
upon a “claim for relief,” (2) that the deci- 
sion was not a “final decision” in the sense 
of an ultimate disposition of an individual 
claim entered in the course of a multiple 
claims action, or (3) that the District Court 
abused its discretion in certifying the order. 


In the case before us, there is no doubt 
that each of the claims dismissed is a “claim 
for relief” within the meaning of Rule 54(b), 
or that their dismissal constitutes a “final 
decision” on individual claims. Also, it can- 
not well be argued that the claims stated in 
Counts I and II are so inherently inseparable 
from, or closely related to, those stated in 
Counts III and IV that the District Court has 
abused its discretion in certifying that there 
exists no just reason for delay. They cer- 
tainly can be decided independently of each 
other. 


Petitioner contends that amended Rule 
54(b) attempts to make an unauthorized 
extension of §1291. We disagree. It could 
readily be argued here that the claims stated 
in Counts I and II are sufficiently inde- 
pendent of those stated in Counts III and IV 
to satisfy the requirements of Rule 54(b) 
even in its original form. If that were so, 
the decision dismissing them would also be 
appealable under the amended rule. It is 
nowhere contended today that a decision 
that would have been appealable under the 
original rule is not also appealable under 
the amended rule, provided the District 
Court makes the required certification. 


While it thus might be possible to hold 
that in this case the Court of Appeals had 
jurisdiction under original Rule 54(b), there 
at least would be room for argument on the 
issue of whether the decided claims were 
separate and independent from those still 
pending in the District Court.° Thus the 
instant case affords an excellent illustration 
of the value of the amended rule which was 
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designed to overcome that difficulty. As- 
suming that the requirements of the original 
rule are not met in this case, we neverthe- 
less are enabled to recognize the present 
appellate jurisdiction of the Court of Ap- 
peals under the amended rule. The Dis- 
trict Court cannot, in the exercise of its 
discretion, treat as ‘final’ that which is not 
“final” within the meaning of §1291. But 
the District Court may, by the exercise of 
its discretion in the interest of sound judicial 
administration, release for appeal final deci- 
sions upon one or more, but less than all, 
claims in multiple claims actions. The tim- 
ing of such a release is, with good reason, 
vested by the rule primarily in the discre- 
tion of the District Court as the one most 
likely to be familiar with the case and with 
any justifiable reasons for delay. With 
equally good reason, any abuse of that dis- 
cretion remains reviewable by the Court of 
Appeals. 


Rule 54(b), in its original form, thus may 
be said to have modified the single judicial 
unit practice which had been developed by 
court decisions. The validity of that rule is 
no longer questioned. In fact, it was ap- 
plied by this Court in Reeves v. Beardall, 
316 U. S. 283, without its validity being 
questioned. 


Rule 54(b), in its amended form, is a 
comparable exercise of the rulemaking au- 
thority of this Court. It does not supersede 
any statute controlling appellate jurisdiction. 
It scrupulously recognizes the statutory re- 
quirement of a “final decision” under § 1291 
as a basic requirement for an appeal to the 
Court of Appeals. It merely administers 
that requirement in a practical manner in 
multiple claims actions and does so by rule 
instead of by judicial decision. By its nega- 
tive effect, it operates to restrict in a valid 
manner the number of appeals in multiple 
claims actions. 


We reach a like conclusion as to the 
validity of the amended rule where the Dis- 
trict Court acts affirmatively and thus 
assists in properly timing the release of final 
decisions in multiple claims actions. The 
amended rule adapts the single judicial unit 
theory so that it better meets the current 


®In the instant case, the claim dismissed by 
striking out Count I is based on the Sherman 
Act, while Counts III and IV do not rely on, 
or even refer to, that Act. They are largely 
predicated on common-law rights. The basis 
of liability in Count I is independent of that 
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on which the claims in Counts III and IV de 
pend. But the claim in Count I does rest in 
part on some of the facts that are involved in 
Counts III and IV. The claim stated in Count 
II is clearly independent of those in Counts 


III and IV. 
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needs of judicial administration. Just as 
Rule 54(b), in its original form, resulted in 
the release of some decisions on claims in 
multiple claims actions before they other- 
wise would have been released,” so amended 
Rule 54(b) now makes possible the release 
of more of such decisions subject to judicial 
supervision. The amended rule preserves 
the historic federal policy against piecemeal 
appeals in many cases more effectively than 
did the original rule.* 


[Affirmed] 
Accordingly, the appellate jurisdiction of 
the Court of Appeals is sustained,” and its 
judgment denying the motion to dismiss 


the appeal for lack of appellate jurisdiction 
is Affirmed. 


[Concurring Opinion] 


Mr. Justice FRANKFURTER, whom Mr. 
Justice Haran joins, concurring in No. 34 
and dissenting in No. 76 [The Cold Metal 
Process Co., et al. v. United Engineering & 
Foundry Co., decided June 11, 1956.] 


The result in these two litigations of 
course has significance for the parties. That 
is, however, of relative insignificance com- 
pared to the directions which judges in the 
district courts and courts of appeals will 
draw from the Court’s opinions. For me, 
what is said has not a little kinship with 
the pronouncements of the Delphic oracle. 


[Cold Metal Decision] 


The opinion in Cold Metal Process Co. v. 
United Engineering & Foundry Co., post, 
p. —, [not within the scope of TRADE REGULA- 
TION Reports] declares that 28 U. S. C. § 1291 
remains unimpaired, but surely that section 
does not remain what it was before these opin- 
ions were written. Rule 54(b) is apparently 
the transforming cause. The Court could have 
said that Rule 54(b), promulgated under 
congressional authority and having the force 
of statute, has qualified 28 U. S. C. § 1291. 
It does not say so. The Court could have 
said that it rejects the reasoning of the 
decisions in which this Court for over a 
century has interpreted §1291 as express- 
ing a hostility toward piecemeal appeals. 
It does not say so. The Court could have 
said that Rule 54(b)’s requirement of a 


10 See Collins v. Metro-Goldwyn Pictures Corp., 
106 F. 2d 83 (C. A. 2d Cir.), cited in Reeves v. 
Beardall, 316 U. S. 283. 

See Cobbledick v. United States [1940-1943 
TRADE CASES { 56,011], 309 U. S. 323. 
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certificate from a district judge means that 
the district judges alone determine the 
content of finality. The Court does not say 
that either. 


The Court does indicate that what has 
been the core of the doctrine of finality as 
applied to multiple claims litigation—that 
only that part of a litigation which is sepa- 
rate from, and independent of, the remainder 
of the litigation can be appealed before the 
completion of the entire litigation—is no 
longer to be applied as a standard, or at 
least as an exclusive standard, for deciding 
what is final for purposes of §1291. The 
Court does not, however, indicate what 
standards the district courts and the courts 
of appeals are now to apply in determining 
when a decision is final. It leaves this 
problem in the first instance to the district 
courts, subject to review by the courts of 
appeals for an abuse of discretion. In other 
instances where a district court’s ruling can 
be upset only for an abuse of its discretion, 
the scope of review is necessarily narrow. 
Here, in regard to the present problem, 
what is to come under review is a newly 
modified requirement of finality. But the 
requirement continues to be based upon a 
statute, wiz., 28 U. S. C. § 1291, and that 
statute defines and constricts the juris- 
diction of the courts of appeals. Therefore 
the issue of compliance with this congres- 
sional command would, I should suppose, 
cast upon the courts of appeals a duty 
of independent judgment broader than is 
implied by the usual flavor of the phrase 
“abuse of discretion.” 


For me, the propositions emerging from 
analysis of the relationship of Rule 54(b) 
torze Us SaiGes 20 warexclear: 


[28 U. S. C. Sec. 1291 Left Intact] 


1, 28 U. S. C. §1291 is left intact by 
Rule 54(b). It could not be otherwise with 
due regard for the congressional policy 
embodied in that section and in view of 
what the Advisory Committee on the Rules 
said in its Note to amended Rule 54(b): 


“The historic rule in the federal courts 
has always prohibited piecemeal disposal 
of litigation and permitted appeals only 
from final judgments except in those spe- 


Mackey also argues that the Court of Ap- 
peals has jurisdiction under 28 U.S. C. § 1292(1). 
In view of our disposition of this case, we do 
not reach that contention. : 
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cial instances covered by statute... . 
Rule 54(b) was originally adopted in view 
of the wide scope and possible content 
of the newly created ‘civil action’ in or- 
der to avoid the possible injustice of a 
delay in judgment of a distinctly separate 
claim to await adjudication of the entire 
case. It was not designed to overturn the 
settled federal rule stated above... . 


“ce 


. . . After extended consideration, it 
[the Committee] concluded that a re- 
tention of the older federal rule was 
desirable, and that this rule needed only 
the exercise of a discretionary power to 
afford a remedy in the infrequent harsh 
case to provide a simple, definite, work- 
able rule This is afforded by amended 
Rule 54(b). It re-establishes an ancient 
policy with clarity and precision. .. .” 
Report of Advisory Committee on Pro- 
posed Amendments to Rules of Civil Pro- 
cedure 70-72. 


[Section Not a Technical Rule] 


2. 28 U. S. C. $1291 is not a technical 
rule in a game. It expresses not only a 
deeply rooted but a wisely sanctioned prin- 
ciple against piecemeal appeals governing 
litigation in the federal courts. See Cobble- 
dick v. United States [1940-1943 TRrApE CASES 
7 56,011], 309 U. S. 323; Radio Station WOW 
v. Johnson, 326 U. S. 120, 123-127. The great 
importance of this characteristic feature of 
the federal judicial system—its importance 
in administering justice—is made luminously 
manifest by considering the evils where, as in 
New York, piecemeal reviews are allowed. 


[Piecemeal Appeals] 


3. While the principle against piecemeal 
appeals has been compendiously and there- 
fore, at times, loosely phrased as implying 
that the whole of a litigation, no matter 
what its nature, must be completed before 
any appeal is allowed, see Collins v. Miller, 
252 U. S. 364, 370, the underlying rationale 
of the principle has been respected when 
not susceptible of this mechanical way of 
putting it. What have been called excep- 
tions are not exceptions at all in the sense 
of inroads on the principle. They have not 
qualified the core, that is, that there should 
be no premature, intermediate appeal. 

Thus the Court has permitted appeal 
before completion of the whole litigation 
when failure to do so would preclude any 
effective review or would result in irrepa- 
rable injury. See Forgay v. Conrad, 6 How. 
201; Cohen v. Beneficial Loan Corp., 337 
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U.S. 541, 545-547; Swift & Co. v. Compania 
Caribe, 339 U. S. 684, 688-689. A second 
situation in which the Court has found that 
an appeal before termination of the entire 
litigation did not conflict with the congres- 
sional policy against piecemeal appeals is 
that in which a party to the completed 
portion of the litigation has no interest in 
the rest of the proceedings and to make 
him await their outcome would merely 
cause unfairness. See Williams v. Morgan, 
111 U. S. 684, 699; United States v. River 
Rouge Co., 269 U. S. 411, 413-414. 


[Federal Rules] 


4. The expansion by the Federal Rules 
of the allowable content of a proceeding 
and the range of a litigation inevitably 
enlarged the occasions for severing one 
aspect or portion of a litigation from what 
remains under the traditional test of a “final 
decision.” On the basis of prior cases, we 
held that it was not a departure from the 
policy against piecemeal appeals to permit 
an appeal with respect to that part of a 
multiple claims litigation based on a set of 
facts separate and independent from the 
facts on which the remainder of the liti- 
gation was based. Reeves v. Beardall, 316 
U. S. 283. The Note of the Advisory Com- 
mittee, quoted supra, demonstrates that the 
amended Rule 54(b) was designed in ac- 
cordance with the historic policy against 
premature appeal and with the decisions of 
this Court allowing appeal from a “judg- 
ment of a distinctly separate claim.” What 
the Rule did introduce, however, was a 
discretionary power in the district judge to 
control appealability by preventing a party 
from even attempting to appeal a severable 
part of a litigation unless the district judge 
has expressly certified that there is no just 
reason for delay and has expressly directed 
entry of judgment on that phase of the 
litigation. This provision was directed to 
the kind of difficulty encountered in Dickin- 
son v. Petroleum Conversion Corp., 338 U. S. 
507, in ascertaining whether the district 
judge is in fact finished with a separable 
part of the litigation. 

The Court casually disregards this long 
history of § 1291 and the bearing of Rule 
54(b) to it by rejecting the separate-and- 
independent test as the basis for deter- 
mining the finality of a part of a multiple 
claims litigation. The Court says that its 
decision “does not impair the statutory con- 
cept of finality embraced in §1291.” The 
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Court may not do so in words, for it pays 
lip-service to §1291. But that section’s 
function as a brake against piecemeal ap- 
peals in future multiple claims litigation is 
greatly impaired. Encouragement is abun- 
dantly given to parties to seek such appeals. 


The principles which this Court has here- 
tofore enunciated over a long course of 
decisions under § 1291 furnish ready guides 
for deciding the appealability of the certi- 
fied parts of the litigation in the two cases 
now before the Court. Count II in Sears, 
Roebuck & Co. v. Mackey, ante, p. —, is ap- 
pealable since the transactions and occurrences 
involved in it do not involve any of those 
embraced in Counts III and IV. Count I 
involves at least two transactions which are 
also the subject matter of Counts III and 
IV, but is appealable under § 1292(1) as an 
interlocutory order denying an injunction. In 
Cold Metal Process Co. v. United Engineer- 
ing & Foundry Co., post, p.—, the counter- 
claim, even if not compulsory is based in 
substantial part on the transactions involved 
in the main litigation and hence not appealable. 


[Determination of Finality] 


5. Of course, as the Court’s opinion ap- 
pears to recognize, that crucial principle of 
the doctrine of finality that the court of 
appeals has no jurisdiction unless there is 
a “final decision” cannot be left to the 
district court. It is one thing for a district 
court to determine whether it is or is not 
through with a portion of a litigation. It 
is quite another thing for it to determine 
whether the requirements of §1291 are 
satisfied so as to give jurisdiction to the 
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court of appeals. A district court can no 
more confer jurisdiction on a court of 
appeals outside the limits of 28 U. S. C. 
§ 1291 than a state supreme court can con- 
fer jurisdiction on this Court beyond the 
bounds of 28 U. S. C. § 1257. In a particu- 
lar litigation the opinion of the district 
judge may properly be deemed a valuable 
guide. But flexibility would be a strange 
name for authority in the district court to 
command the court of appeals to exercise 
jurisdiction. 


[Summary] 


6. In summary, then, the Court rightly 
states, even if it does not hold, that § 1291 
is unimpaired by Rule 54(b). Section 1291 
is what a long course of decision has con- 
strued it to be. The unifying principle of 
decisions for over a century is observance 
of hostility in the federal judicial system 
to piecemeal appellate review (with a few 
strictly defined exceptions not here rele- 
vant, see 28 U. S. C. §1292) of one liti- 
gation, no matter how many phases or 
parts there may be to a single judicial pro- 
ceeding, so long as no part has become 
separated from, and independent of, the 
others. This rooted principle against piece- 
meal appeals of an organic whole—the core 
of § 1291—is not left unimpaired when its 
enforcement is committed without guidance 
to the individualized notions about finality 
of some two hundred and fifty district 
judges, themselves accountable to the dis- 
cordant views of eleven essentially inde- 
pendent courts of appeals. Allowing such 
leeway to the district courts and courts of 
appeals is not flexibility but anarchy. 


[f 68,371] Philip Schechtman v. Louis E. Wolfson, J. A. B. Broadwater, E. B. 


Gerbert, David A. Goodkind, Robert E. Harvey, Alexander Rittmaster, Edward L. Teale, 
Cecil Wolfson, Samuel Wolfson, H. W. Pierce, Robert C. Baker, Robert L. Purcell, 
Doran S. Weinstein, M. F. Bloomenstiel, Thomas A. Scott, R. O. Baum, Chester A. 
Beckley, William Denny, Mason Bogen, Paul H. Hershey, C. A. Pitts, Carl McFarlin, Sr., 
A. I. Savin, Marshal G. Staub, Bernice Fitzgibbon, New York Shipbuilding Corporation, 
Devoe & Raynolds Company, Inc., and Merritt-Chapman & Scott Corporation. 


In the United States District Court for the Southern District of New York. Civ. 
105-300. Filed June 1, 1956. 


Clayton Antitrust Act 


Interlocking Directorates—Enforcement—Stockholder’s Derivative Action—Attor- 
ney’s Fees Where Action Rendered Moot.—A stockholder’s derivative action to compel 
two directors of X corporation (the stockholder’s corporation) and another person, who 
was alleged to be under the control of one of the directors, to resign from their positions 
as directors of Y corporation, which allegedly competed with subsidiaries of X corporation 
because the Clayton Antitrust Act prohibits any individual from being a director of two 
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competing corporations, and, therefore, X corporation is subject to criminal and civil 
prosecution, was dismissed on the ground that the action was rendered moot since two of 
the directors resigned from, and the third party’s term expired and she did not seek 
re-election to, the board of directors of Y corporation. Thereafter, the stockholder filed a 
motion for an award of counsel fees to his attorney in the action, This motion was denied 
on the ground that the stockholder was debarred from reimbursement of counsel fees by 
his failure initially to invoke the aid of the Federal Trade Commission. Under the Clayton 
Act, the Commission has the authority to prohibit persons from violating the interlocking 
directorate prohibition of the Act, and, under the Commission’s rules of practice, any 
person may apply to the Commission to institute a proceeding in respect to such violation. 


See Interlocking Directorates, Vol. 1, J 4407. 


For the plaintiff: Kaufman, Imberman & Taylor (Irwin M. Taylor, of counsel), 


New York, N. Y. 


For the defendants: Manning, Hollinger & Shea (Edwin A. Lewis and William E. 


De Bevoise, of counsel), New York, N. Y. 
Opinion 
[Stockholder’s Action—Interlocking 
Directorates | 


Dimock, District Judge [In full text]: This 
is a motion for an award of counsel fees 
to plaintiff’s attorney in a stockholder’s de- 
rivative action. 

Plaintiff is a stockholder 
Merritt-Chapman & Scott Corporation, 
(hereinafter called Merritt). He sues on 
behalf of the corporation to compel three 
named defendants, two, Louis Wolfson and 
Alexander Rittmaster, being directors of 
Merritt and one, Bernice Fitzgibbon, being 
alleged to be under the control of defend- 
ant Wolfson, to resign from their positions 
as directors of Montgomery Ward & Co., 
Inc., (hereinafter called Ward). The com- 
plaint alleges that Ward and _ subsidiaries 
of Merritt are competitors in interstate com- 
merce, that section 19 of Title 15, United 
States Code, prohibits any individual from 
being a director of two such competing cor- 
porations and that therefore Merritt is 
subject to criminal and civil prosecution be- 
cause of this alleged violation. The com- 
plaint was filed on December 12, 1955, after 
a demand to correct this alleged wrong 
had been made upon the corporation and 
refused, On January 3, 1956, defendants 
moved to dismiss the complaint on the 
ground that it failed to state a claim upon 
which relief could be granted. This motion 
was denied on January 19, 1956. Thereafter, 
on January 27, 1956, defendant Wolfson 
resigned from the Board of Directors of 
Ward. On February 24, 1956, defendant 
Rittmaster likewise resigned as a director 
of Ward. Defendant Fitzgibbon did not re- 
sign but her term as director of Ward ex- 


in defendant 


Trade Regulation Reports 


pired on April 27, 1956 and she did not seek 
reelection. 


[Moot Action—Counsel Fees] 


The parties agreed that this departure 
of these three named defendants from their 
positions as directors of Ward mooted this 
action. I therefore granted from the bench 
defendants’ motion for summary judgment 
on that ground. The only question that re- 
mains in the action is that of counsel fees 
for plaintiff’s attorneys. 


Plaintiff's attorneys allege that the resig- 
nations of two from the Ward board of 
directors and the third’s failure to seek re- 
election were caused by the institution of 
this action. Plaintiff's attorneys summarize 
the benefit thereby accruing to Merritt as 
follows: (1) avoidance of possible criminal 
penalties and fines; (2) avoidance of pos- 
sible treble damage suits by injured parties; 
(3) prevention of further damage to Mer- 
ritt; (4) Wolfson “a man of unusual execu- 
tive ability and imagination” will now give 
full time to Merritt; and (5) avoidance of 
litigation expenses in connection with pos- 
sible criminal or civil prosecutions. 

Defendants oppose any award of counsel 
fees. They contend that Merritt and Ward 
were not in competition with each other so 
that plaintiff's allegation of violation of the 
anti-trust laws had no validity, that the 
three named individuals left their positions 
as directors of Ward of their own volition, 
and that no benefit accrued to Merritt from 
this suit. 

To entitle a plaintiff to his legal expenses 
where he has accomplished his purpose in 
a derivative action without proceeding to 
judgment I do not believe that it is always 
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necessary to demonstrate that he would 
have been entitled to judgment. Here, for 
example, if plaintiff should establish that the 
question of competition was so close that 
expensive litigation was likely unless the 
interlocking directorates were unlocked, the 
mere fact that he could not prove that he 
would have been entitled to a judgment to 
that effect ought not to deprive him of re- 
imbursement, The question whether there 
was competition is, however, so close that 
it is not easy to say that the dissolution of 
the interlocking directorates resulted in the 
avoidance of a real danger of legal expense. 

Defendants Wolfson and Rittmaster, by 
affidavit, deny that their resignations were 
in any way prompted by this action. De- 
fendant Fitzgibbon, by affidavit, denies that 
she was under the control of defendant 
Wolfson, but makes no explanation of her 
failure to seek reelection. 

It is difficult to believe that the com- 
mencement of this action played no part in 
the resignations of defendants Wolfson and 
Rittmaster. They protest that they had ac- 
complished their mission with Ward but I 
cannot see why it was necessary to resign 
instead of waiting until the next annual 
meeting on April 27. 

Plaintiff’s claim that the resignations re- 
sulted in benefit to Merritt raises other dif- 
ficult questions. 


[Relief Through Federal Trade Commission] 


It is not necessary, however, for me to 
pass upon the validity of plaintiff’s claim of 
benefit or his claim as to the existence of 
competition or his claim as to the part 
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played by his efforts in the resignations be- 
cause I think that he is debarred from 
reimbursement of counsel fees by his failure 
initially to invoke the aid of the Federal 
Trade Commission. For all that appears, 
he could have obtained for Merritt gratuit- 
ously from the Commission everything for 
which he now asks Merritt to reimburse his 
attorneys. 

By section 21 of title 15 of the United 
States Code, if the Federal Trade Commis- 
sion has reason to believe that any person 
is violating the interlocking directorate pro- 
visions of section 19, it is required to issue 
a complaint and, after hearing, may issue 
“an order requiring such person to cease 
and desist”. Under Rule 4 of the Federal 
Trade Commission’s Rules of Practice, 
printed following 15 U. S. C. §15, “[a]ny 
person, partnership, corporation or associa- 
tion may apply to the Commission to in- 
stitute” such a proceeding. As was said in 
Federal Trade Comm. v. Klesner, 280 U. S. 
19, 25, the Commission bears the entire ex- 
pense of the prosecution. 

Lawyers consulted by a stockholder who 
seeks redress of wrongs which he feels 
the corporation is suffering should, wher- 
ever a gratuitous remedy is afforded, so 
advise their client. If the client insists upon 
proceeding privately before ascertaining that 
the gratuitous remedy is not forthcoming, 
he cannot thereafter, even if successful in 
obtaining redress, charge the corporation 
with the expense that he has voluntarily 
assumed. 


The motion to dismiss the complaint is 


granted. The application for a counsel fee 
is denied. 


[| 68,372] Vilastor-Kent Theatre Corp., and Bur-Don Theatre Enterprises, Inc, v. 


Harry Brandt, et al. 


In the United States District Court for the Southern District of New York. Civil 


90-65. Filed June 6, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Documents—Work-Product Immunity—Waiver.—In an action for treble 
damages, the plaintiff's motion for an order directing a defendant to produce a memo- 
randum prepared by an attorney in the defendant’s legal department prior to the institution 
of the instant action and shown to the attorney for a potential co-party in anticipation of 
the instant litigation was denied. Since the memorandum came within the work-product 
immunity, it was immaterial to ascertain whether the memorandum also contained matters 
within the attorney-client privilege because a waiver of that privilege does not affect the 
protection against the disclosure of the work-product of an attorney. The plaintiff failed 
to show that the memorandum related to facts essential to the preparation of its case. A 
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stringent standard of good cause is applied, commensurate with the significance of the 
policy against the invasion of an attorney’s freedom in the preparation of his case. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiffs: Milbank, Tweed, Hope & Hadley (A. Donald MacKinnon and 
Janet P. Kane, of counsel), New York, N. Y. 


For the defendants: Benjamin Melniker for Loew’s Incorporated. Louis Phillips for 
Paramount Pictures, Inc. (in dissolution), Paramount Pictures Corporation, and Para- 
mount Film Distributing Corporation. J. Miller Walker for Radio-Keith-Orpheum Corpo- 
ration (Dissolved), RKO Pictures Corporation, and RKO Radio Pictures, Inc. Robert 
W. Perkins for Warner Bros. Pictures, Inc. (Dissolved), Warner Bros. Pictures, Inc. 
(Organized 1953), and Warner Bros. Pictures Distributing Corporation. Dwight, Royall, 
Harris, Koegel & Caskey for Twentieth Century-Fox Film Corporation (organized 1915) 
and Twentieth Century-Fox Film Corporation (organized 1952). Adolph Schimel for 
Universal Pictures Co., Inc. and Universal Film Exchanges, Inc. Phillips, Nizer, Ben- 
jamin & Krim (Joseph A. Macchia and Karla Davidson, of counsel) for United Artists 


Corporation, All of New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases f] 68,102 and 1954 Trade Cases 67,691. 


[Production of Memorandum Sought] 


LeEIBELL, District Judge [In full text]: This 
action was commenced on December 14, 
1953, to recover treble damages alleged to 
have been sustained in the operation of the 
Kent and Terrace Theatres in Yonkers, 
New York, as a result of alleged violations 
of the anti-trust laws. The case was referred 
to me to conduct a pretrial, after all depo- 
sitions had been completed, and to hear any 
motions that might be made meanwhile. 

Plaintiff has moved by oral motion under 
Rule 34 for an order directing the defendant 
to produce a memorandum dated July 6, 
1951, prepared by Mr. Sam Boverman, 
then an attorney in Paramount’s Legal 
Department, at the request of its then Assist- 
ant General Counsel, Mr. Louis Phillips. 
Its existence became known during the 
taking of the deposition of defendant, Para- 
mount Pictures Corporation, by its now 
general counsel, Mr. Phillips. 


[Preparation of Memorandum] 


The circumstances surrounding the pre- 
paration of this memorandum were:—that 
on or before June 25, 1951, a Mr. Wright, 
an attorney retained by the Kent Theatre, 
which was located in Yonkers, N. Y., 
informed Mr. Phillips, that the Kent Theatre 
was unjustly subjected to an improper clear- 
ance running in favor of the Wakefield 
Theatre, which was located in the Bronx; 
that on June 28, 1951, Mr. Phillips, by 
letter replied, that the clearance as set up 
was proper in view of the fact that the Kent 
and Wakefield Theatres were in direct 
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competition; that Mr. Wright by letter 
dated July 5, 1951, expressed again his dis- 
agreement as to the propriety of the clearance, 
and suggested, as an amicable experiment 
under the priority he claimed, that the Kent 
Theatre be permitted to play on a run 
clear of the Wakefield Theatre. Mr. Wright’s 
letter of July 5th, 1951, contained the 
following significant sentence:— 


“Tf Paramount is willing to make this 
experiment, I should be glad to advise 
my clients to withhold the legal action 
they now contemplate until there has 
been an opportunity to assess the results.” 


On July 17, 1951, Mr. Phillips wrote Mr. 
Weisman, counsel for Harry Brandt, owner 
of the Wakefield Theatre, enclosing a copy of 
Mr. Phillip’s letter of June 28, 1951, to Mr. 
Wright, and Mr. Wright’s original reply 
letter of July 5, 1951. Mr. Phillips also 
enclosed a copy of the memorandum pre- 
pared by Sam Boverman. The pertinent parts 
of Mr. Phillips’ letter of July 17th read as 
follows :— 


“k * * T am submitting the above des- 
cribed letters to you so that you can discuss 
them with Harry Brandt whose company 
operates the Wakefield Theatre which is 
granted clearance by us over the Kent 
Theatre. 


Since this clearance of the Wakefield 
Theatre over the Kent Theatre is involved, 
I would like you to get Harry Brandt’s 
views on the subject of the clearance and 
whether or not he is insisting on that 
clearance even though it might result in a 


lawsuit to us and to him.” 
| 68,372 
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The correspondence sent to Mr. Weisman 
does not indicate that the Boverman mem- 
orandum was to be shown to Mr. Brandt, 
but rather that the subject matter contained 
in the enclosed letters was to be discussed 
by Mr. Weisman with Brandt in order to 
obtain his view concerning that subject 
matter. 

Further correspondence ensued between 
all the interested parties, but it is of no 
importance in the consideration of the 
present motion. 


It appears from a reading of the corres- 
pondence that the compelling force behind 
the letter of July 17, 1951, from Mr. Phillips 
to Mr. Weisman, was an earnest desire on 
the part of the former to avoid, if possible, 
a threatened suit that would involve both 
their clients as co-defendants. The letter to 
Mr. Weisman was neither a routine matter 
nor a normal business procedure on the part 
of Paramount Pictures. It concerned a sit- 
uation that might result in litigation against 
their clients by Mr. Wright’s client. The 
memorandum was prepared by Mr. Bover- 
man because of this likelihood and his activ- 
ities may properly be characterized as having 
been carried on “with an eye toward liti- 
gation”. Hickman v, Taylor, 329 U. S. at 
page 511; Connecticut Mutual Life Insurance 
Co. v. Smelds, (S. D. N. Y. 1954) 16 F. R. D. 
at page 7. 

[Privileged Documents] 


It was held by Judge Leahy in Tobacco and 
Allied Stocks, Inc. v. Transamerica Corpo- 
ration (D. C. Del. 1954), 16 F. R. D. 534, 
536, that in effect, the term “not privileged” 
as used in Rule 34, incorporate all docu- 
ments not within either the ‘attorney-client 
privilege” or protected under the ‘“work- 
product” theory. In that case he concluded 
that certain correspondence was neither privi- 
leged or protected from disclosure. 


[Contentions] 


It is plaintiff’s contention that the Bover- 
man memorandum lost whatever protection 
it had as an attorney’s work-product or as 
an attorney-client privileged communication, 
at the time it was sent by Mr. Phillips to Mr. 
Weisman, as attorney for defendant Brandt. 
Defendants contend that if an attorney 
discloses confidential information to counsel 
for a potential co-party in anticipation of 
prospective litigation or submits to him any 
of his attorney work-product, then any 
such communication would remain privileged, 
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even though such disclosure took place 
prior to the actual institution of the lawsuit. 


[“Work-Product Immunity” ] 

Although the memorandum in question 
has not been offered for examination by the 
Court, I am satisfied from the facts disclosed 
by the correspondence and the extracts 
from the deposition of Mr. Phillips, that it 
comes within the “work-product immunity.” 
It therefore becomes immaterial, for pur- 
poses of this motion to ascertain whether 
the memorandum also contains matters 
clearly within the attorney-client privilege, 
for a waiver of that privilege does not affect 
the protection against the disclosure of the 
work-product of an attorney. 


That this memorandum comes within the 
“work-product” immunity seems to be clear 
from the following quotation from Hickman 
v. Taylor, supra, Concerning the attorney- 
client privilege the Court stated, at p, 508:— 


“We also agree that the memoranda, 
statements and mental impressions in issue 
in this case fall outside the scope of the 
attorney-client privilege and hence are not 
protected from discovery on that basis. It 
is unnecessary here to delineate the content 
and scope of that privilege as recognized in 
the Federal courts. For present purposes, 
it suffices to note that the protective 
cloak of this privilege does not extend to 
information which an attorney secures 
from a witness while acting for his client 
in anticipation of litigation. Nor does 
this privilege concern the memoranda, 
briefs, communications and other writings 
prepared by counsel for his own use in 
prosecuting his client’s case; and it is 
equally unrelated to writings which reflect 
an attorney’s mental impressions, con- 
clusions, opinions or legal theories.” 


Concerning the work-product of an attorney 
the court stated, at p. 509:— 


“We are thus dealing with an attempt 
to secure the production of written state- 
ments and mental impressions contained 
in the files and the mind of the attorney 
Fortenbaugh without any showing of 
necessity or any indication or claim that 
denial of such production would unduly 
prejudice the preparation of petitioner’s 
case or cause him any hardship or in- 
justice. For aught that appears, the essence 
of what petitioner seeks either has been 
revealed to him already through the in- 
terrogatores or is readily available to him 
direct from the Witnesses for the asking.” 

“Tn our opinion, neither Rule 26 nor 
any other rule dealing with discovery 
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contemplates production under such cir- 
cumstances. That is not because the sub- 
ject matter is privileged or irrelevant, as 
those concepts are used in these rules. 
Here is simply an attempt, without pur- 
ported necessity or justification, to secure 
written statements, private memoranda 
and personal recollections prepared or 
formed by an adverse party’s counsel in 
the course of his legal duties. As such, it 
falls outside the arena of discovery and 
contravenes the public policy underlying 
the orderly prosecution and defense of 
legal claims. Not even the most liberal 
of discovery theories can justify unwar- 
ranted inquiries into the files and the 
mental impressions of an attorney.” 


And at pages 511 and 512:— 


“We do not mean to say that all written 
materials obtained or prepared by an ad- 
versary’s counsel with an eye toward 
litigation are necessarily free from dis- 
covery in all cases. Where relevant 
and non-privileged facts remain hidden 
in an attorney’s file and where pro- 
duction of those facts is essential to the 
preparation of one’s case, discovery may 
properly be had.” 

* * x 

“But the general policy against invading 
the privacy of an attorney’s course of pre- 
paration is so well recognized and so 
essential to an orderly working of our 
system of legal proceedure that a burden 
rests on the one who would invade that 
privacy to establish adequate reasons 
to justify production through a subpoena 
or court order.” 


[Burden of Inquiring Party] 

Under the Hickman decision the inquiring 
party has the burden of showing that the 
memorandum relates to facts essential to the 
preparation of his client’s case and he must 
sustain that burden by adequate reasons to 
justify the production of that document. 
Otherwise, the court will not order counsel 
‘for the adverse party to produce a document 
coming within the “work-product” classi- 
fication. 

Here the plaintiff has not shown sufficient 
good cause in its request for such a pro- 
duction. Plaintiff relies mainly on the fact 
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that since a copy of the memorandum 
was transmitted to Mr. Weisman, the mem- 
orandum lost the protection which attaches 
to the work-product of an attorney. In 
the case of Connecticut Mutual Life Insurance 
CaS Niclas (Sane Yen 1954)" Ome. oD): 
5, that same contention was made. Judge 
Edelstein disposed of the argument as 
follows:— 


“Since the reports and surrounding cor- 
respondence and memoranda clearly fall 
outside the scope of the attorney-client 
privilege, Hickman v. Taylor, 329 U. S. at 
page 508, 67 S. Ct. 385, and I do not under- 
stand defendant to urge to the contrary, 
this argument seems to be that the work 
product rule and the attorney-client privi- 
lege are bottomed on the same considerations 
and the protection each affords is subject 
to the same infirmity. Any such confusion 
was dispelled by Hickman v. Taylor, which 
determined the right to discovery of the 
work product of an attorney apart from 
considerations of attorney-client privilege. 
The protection afforded by the work pro- 
duct rule is based upon a policy of assur- 
ing a lawyer the opportunity to work 
with a certain degree of privacy, free 
from unnecessary intrusion by opposing 
parties and their counsel.’ Hickman wv. 
Taylor, supra, 329 U. S. at page 510, 67 
S. Ct. at page 393. Even if an attorney- 
client privilege existed, its waiver would 
be irrelevant to the guiding consider- 
ations affording a lawyer a measure of 
protection against the intrusion of an 
adversary into his files.” 


[Motion Denied] 


As shown above, a stringent standard of 
good cause is applied, commensurate with the 
significance of the policy against the invasion 
of an attorney’s freedom in the preparation of 
his case. It has been said that “[t]he party 
asking for disclosure is bound to show that 
the situation is a rare one having exceptional 
features which make the disclosure necessary 
in the interests of justice * * *.” Moore’s 
Federal Practice, 2nd Ed. Vol. 4, p. 1131, cited 
in Connecticut Mutual Life Insurance Co. v. 
Shield, supra. This the plaintiff has failed to 
do. The motion is accordingly denied. 
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[] 68,373] United States v. Meredith Publishing Company; Periodical Distributors of 
Greater New York Inc.; Bookazine Co. Inc.; The Baker & Taylor Company; and Bessie 
Dimondstein and Dorothy Mashman, d/b/a Dimondstein Book Co. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 109-292. Filed June 5, 1956. 
Case No, 1280 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Resale Price Fixing-Fair Trade—Consent Decree—Practices Enjoined—Fixing and 
Maintaining Resale Prices—A wholesale distributor of books was prohibited by a consent 
decree from entering into any understanding with any other defendant wholesale book 
distributor or any other person (1) to fix or maintain the prices for the sale or resale of 
a defendant publisher’s books to or by any third person, (2) to prevent any such other 
person or persons from selling the publisher’s books at prices other than the prices sug- 
gested or approved by any defendant, or (3) to limit or restrict the persons to whom any 
person may resell the publisher’s books to those selling at prices suggested or approved 
by any defendant. 


See Resale Price Fixing-Fair Trade, Vol. 1, J 3015.20. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restrictions 
on Sale—A wholesale distributor of books was prohibited by a consent decree from enter- 
ing into any understanding with any other defendant wholesale book distributor or any 
other person to hinder, restrict, or prevent a defendant book publisher from selling its 
books to any person, 


See Combinations and Conspiracies, Vol. 1, J 2005.760. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Miller-Tydings Act and McGuire Act.—A consent decree entered against a 
wholesale distributor of books provided that nothing contained in the decree should pre- 
vent the book distributor from availing itself of the benefits under the Miller-Tydings Act 
or the McGuire Act (1) from the date of the entry of the decree with respect to sales of a 
defendant publisher’s books to persons outside of the New York metropolitan area or with 
respect to sales of the defendant publisher’s books for resale to persons outside of the 
area, and (2) upon the expiration of one year after the date of the entry of the decree, 
within the New York metropolitan area. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.38, 8321.39, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
W. D. Kilgore, Jr., Richard B. O’Donnell, John J. Galgay, Vincent A. Gorman, and 
Joseph T. Maioriello, Attorneys, Department of Justice. 

For the defendant: No attorney listed. 


For prior consent decrees entered in the U. S. District Court, Southern District of 
New York, see 1956 Trade Cases ff 68,359. 


Final Judgment as to Periodical Distribu- Now, therefore, before any testimony has 
tors of Greater New York Inc. been taken herein, and without trial or 


it oe adjudication of any issue of fact or law 
; ae Dimock, District Judge [In full herein, and upon consent of the parties 
ext]: Plaintiff, United States of America, signatory hereto, it is hereb 
having filed its complaint herein on May : 1 


11, 1956; and the defendant Periodical Dis- Ordered, adjudged and decreed as follows: 
tributors of Greater New York Inc. having 

consented to the entry of this Final Judg- : 

ment without trial or adjudication of any [Sherman Act] 


issue of fact or law herein and without This court has jurisdiction of the subject 
admission by any of them in respect to any matter herein and of the parties signatory 
such issue; hereto. The complaint states a claim for 
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relief against the defendant signatory here- 
to under section 1 of the Act of Congress 
of July 2, 1890, entitled “An Act to protect 
trade and commerce against Unlawful Re- 
straints and Monopolies,” commonly known 
as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “New York metropolitan area” means 
that part of the State of New York which 
includes the City of New York and the 
Counties of Nassau, Suffolk, Westchester, 
Putnam and Rockland, and that part of 
the State of New Jersey which includes 
the Counties of Essex, Union and Hudson; 

(B) “Person” means an individual, part- 
nership, firm, association or corporation or 
any other business or legal entity; 

(C) “Meredith books’ means the hard- 
bound books which defendant Meredith 
Publishing Company now publishes, which 
are its New Cook Book, Story Book, Gar- 
den Book, Handyman’s Book, Baby Book, 
Diet Book, and Junior Cook Book, or any 
of them and any and all similar hard-bound 
books which defendant Meredith Publish- 
ing Company may in the future publish; 

(D) “Defendant” means Periodical Dis- 
tributors of Greater New York Inc. 


III 
[Applicabihty of Judgment] 


The provisions of this Final Judgment 
shall apply to defendant, its subsidiaries, 
successors and assigns and to each of their 
officers, directors, agents and employees, 
and to all other persons acting in concert 
or participation with the defendant who 
shall have received notice of this Final 
-Judgment by personal service or otherwise. 


IV 


[Pricing Practices Enjoined—Permissive 
Provision] 


The defendant is enjoined and restrained 
from entering into, adhering to or main- 
taining any contract, agreement, under- 
standing, plan or program with or among 
Bookazine Co., Inc., The Baker & Taylor 
Company, Bessie Dimondstein and Dorothy 
Mashman or any of them or with any other 
person or persons, directly or indirectly: 
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(A) To fix or maintain the price or prices 
for the sale or resale of Meredith books to 
or by any third person; 


(B) to prevent any such other person or 
persons from selling Meredith books at a 
price or prices other than the price or 
prices suggested or approved by any de- 
fendant; 


(C) to limit or restrict the persons to 
whom any person or persons may resell 
Meredith books to persons selling at prices 
suggested or approved by any defendant 
or by defendant Meredith; 

(D) to hinder, restrict, limit or prevent 
Meredith from selling Meredith books to 
any person or persons. 

Nothing contained in this Section IV of 
this Final Judgment shall prevent defend- 
ants from availing themselves of the bene- 
fits, if any, accruing to them by virtue of 
the Act of Congress of August 17, 1937, 
commonly called the Miller-Tydings Act, 
or the Act of Congress of July 14, 1952, 
commonly called the McGuire Act, or from 
complying with lawful requirements im- 
posed by the defendant Meredith Publish- 
ing Company consistent with the terms of 
the Final Judgment entered herein against 
said Meredith Publishing Company: 

(1) From the date of entry of this Final 
Judgment (a) with respect to sales of 
Meredith books to persons outside of the 
New York metropolitan area or (b) with 
respect to sales of Meredith books for 
resale to persons outside of said area; 

(2) Upon the expiration of one (1) year 
after the date of the entry of this Final 
Judement,. within the New York metro- 
politan area. 


Vv 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to the defendant 
made to its principal office, be permitted, 
subject to any legally recognized privilege: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of such de- 
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fendant relating to any matters contained 
in this Final Judgment; 


(B) subject to the reasonable conven- 
ience of such defendant and without re- 
straint or interference from such defend- 
ant, to interview officers or employees of 
such defendant, who may have counsel 
present, regarding any such matters; 
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Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment 
or as otherwise required by law. 


VI 


[Jurisdiction Retained] 


(C) upon written request, such defend- 
ant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
this Final Judgment. 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
amendment or modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


No information obtained by the means 
permitted in this Section V shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 


[f 68,374] Eagle Lion Studios, Inc., Eagle Lion Films, Inc., PRC Productions, Inc., 


and Chesapeake Industries, Inc. v. Loew’s, Inc., RKO Theatres, Inc., and RKO Film 
Booking Corp. ] 


In the United States District Court for the Southern District of New York. Civ. 
61-166. Filed June 11, 1956. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Exclusion of Motion Pictures from Subsequent Run 
Theatres—Sufficiency of Proof.—Affiliated companies engaged in the production and 
distribution of motion pictures failed to prove that two motion picture theatre circuits 
and a film booking company combined or conspired to exclude the companies from the 
opportunity of licensing, on a competitive basis, their feature motion pictures to the 
circuits’ theatres, which exhibited feature motion pictures in the New York metropolitan 
area on runs subsequent to the first run. The companies did not offer any direct proof 
of a combination or conspiracy to deprive them of an equal competitive opportunity to 
license their films. They did not show that they were excluded from licensing films to 
the theatres. In fact, many of-their films were licensed for exhibition in the circuits’ 
theatres. Furthermore, the companies failed to prove that the theatre circuits concertedly 
discriminated against the companies in the licensing of films. A decree entered in a Gov- 
ernment antitrust action against the circuits, and a comparison of the ratio of the income 
received by the companies from the subsequent run theatres in the New York metropolitan 
area to the income received nationally, as compared to the ratio of the income received by 
major distributors from the subsequent run theatres in the area to the income which such 
distributors received nationally, did not establish the existence of a conspiracy. The 
Sherman Act does not entitle any person to any particular part of a market. It does no 
more than guarantee a right to compete equally for so much of the market as a person 
can capture and hold by legitimate business methods. 


See Combinations and Conspiracies, Vol. 1, { 2005.660. 


Combinations and Conspiracies—Proof of Conspiracy—Statistical Comparisons.—In 
an action by affiliated companies engaged in the production and distribution of motion 
pictures charging that two motion picture theatre circuits combined or conspired to 
exclude the companies from the opportunity of licensing their films to the circuits’ 
subsequent run theatres in the New York metropolitan area, the companies contended 
that the income which they received in the subsequent run theatres in New York, in 
comparison with the income received nationally and as contrasted with the similar 
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figures for major motion picture distributors, leads to the conclusion that there had been such 
a combination or conspiracy between the operators. After reviewing the statistical methods 
used by the companies and the reasons why the companies’ pictures did not do as well 
in the New York area as they did nationally, the court concluded that the above 
statistical comparisons did not establish the existence of any combination or conspiracy 
between the circuits. 


See Combinations and Conspiracies, Vol. 1, § 2005.410. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
To Prove Antitrust Law Violations—Government Decree—Identity of Issues.—Afiiliated 
companies engaged in the production and distribution of motion pictures failed to prove, 
through the use of the decree and findings of fact and conclusions of law in a Government 
antitrust action, that two motion picture theatre circuits combined or conspired to 
exclude the companies from the opportunity of licensing, on a competitive basis, their 
films to the circuits’ subsequent run theatres in the New York metropolitan area. General 
findings of violation of the antitrust laws in the Government case were insufficient to 
impose liability on the defendants in the instant suit. The companies must relate those 
findings to the issue in their suit. The companies failed to show that the issue in their 
suit was adjudicated in the Government suit. Since the issue in the instant case was 
not in the Government case, the Government decree did not constitute prima facie evi- 
dence of any issue. 

See Private Enforcement and Procedure, Vol. 2, § 9012.410. 


For the plaintiffs: James L. O’Connor, New York, N. Y. (William L. McGovern, 
Robert L. Wright, and Seymour Krieger, Washington, D. C., of counsel). 

For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, (S. Hazard 
Gillespie, Jr., and Stuart Marks, of counsel), New York, N. Y., for Loew’s, Inc. O’Brien, 
Driscoll & Raftery (Edward C. Raftery, George A. Raftery, and William F. Whitman, 
of counsel), New York, N. Y., for RKO Theatres, Inc., and RKO Film Booking Corp. 

For a prior opinion of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases § 67,957, reversing in part and affirming in part a decision of the U. S. District 
Court, Southern District of New York, 1954 Trade Cases { 67,763. 


[Treble Damage Suit] In the original complaint, Eagle Lion 


sae Classics, Inc. was named as one of the 
I SG hee s t 
if fee pas: ane on abee i ine parties plaintiff. In 1951, this corporation 
ull text): : : 
Court without a jury wherein the plaintiffs was sold to United Artists Corp., one of 


Eee alee eet tetiSt the distributor defendants. Following a 
eas Fens Gare ET es Loew’s settlement of disputes which arose over 
aws, BASe CEMA ep , 


“ a) the contract of purchase, Chesapeake In- 
Inc. (hereinafter called ‘“Loew’s”) and 


7 dustries, Inc., the parent corporation among 
RKO Theatres, Inc. and RKO Film Book- the plaintiffs, gave United Artists a release 


ing Corp. (hereinafter called “RKO”). on December 31, 1953. Thereafter, on the 
defendants’ motion, Judge A. N. Hand dis- 
ProceEpINcs Prior To TRIAL missed the complaint [1954 Trapr CAsEs 


J 67,763], 121 F. Supp. 128, on the grounds 
that the sale of Eagle Lion Classics, Inc., 
the only party plaintiff threatened by the 
conspiracy, made the claim for injunctive 
relief moot, and that the claim for damages 
against the exhibitor defendants had been 


The complaint was filed on October 3, 
1950. It named as defendants all of the 
distributor defendants named in United 
States v. Paramount Pictures, Inc.* (herein- 
after called the “Paramount case”). As to 


istri fendants, it sought injunc- hh 
ee a. the present defendants, released by the release of one joint tort- 


i inj i i - feasor without reserving rights against the 
ught injunctive relief and treble dam ser 
soe : ae amount of $15,000,000 plus others. The plaintiffs appealed the dis- 


attorneys’ fees missal of the complaint, insofar as it re- 


46-1947 TRADE CASES TRADE CASES { 62,244] (1948); 85 F. Supp. 
e470; Fearon. Supp. 53 [1946-1947 881 [1948-1949 TRADE CASES {[ 62,473] (1949), 
TRADE CASES’ { 57,526] (1946), reversed and aff'd 339 U. S. 974 (1950). 
remanded in part, 334 U. S. 131 [1948-1949 
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lated to the damage claims. The Court of 
Appeals reversed on the ground that none 
of the claims for damages was the subject 
of the release [1955 Trapr Cases { 67,957], 
219 F. 2d 196 (Feb. 1, 1955). This action, 
therefore, involves only the claim for dam- 
ages against the two remaining defendants, 
Loew’s and RKO. 


THE ISSUES 


The complaint is based exclusively on 
alleged violations of the anti-trust laws. 
The issues were framed in a pre-trial order 
entered by Judge Ryan of this Court on 
November 2, 1953. Such issues must, in 
the absence of modification, control the 
subsequent course of the action (Calendar 
Rule 18, S. D. N. Y.). The issues as set 
forth in the pre-trial order are as follows: 


“1. Did the defendants combine and 
conspire in violation of the anti-trust 
laws of the United States to exclude the 
plaintiffs from the opportunity of licens- 
ing on a competitive basis their feature 
motion pictures to Loew and RKO thea- 
tres which exhibit feature motion pic- 
tures in the New York metropolitan area 
on runs subsequent to first run Broad- 
way? 

“2. If so, were the plaintiffs directly 
damaged in their business or property as 
the result of the said illegal combination 
and conspiracy and, if so, in what 
amount?” 


THE FActs 
1. The Parties 


There are four affiliated parties plaintiff 
(referred to herein as “the plaintiffs”) to 
the present suit: 


Eagle Lion Studios, Inc.—a_ California 
corporation engaged in the business of 
producing motion pictures up to 1949; 


Eagle Lion Films, Inc.—an Ohio corpo- 
ration engaged in the business of dis- 
tributing the films produced both by 
its affiliate (above) and by other pro- 
ducers from 1945 until June, 1950; 


PRC Productions, Inc-——a Delaware cor- 
poration organized in 1943 and engaged 
in the business of producing motion 
pictures until 1946 when all of its assets 
were transferred to Eagle Lion Studios, 
Inc., above; and 


Chesapeake Industries, Inc. (formerly 
Pathe Industries, Inc.)—an Ohio cor- 
poration which owns all of the stock 
of the other three parties plaintiff. 
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There are at present three defendants: 

Loew’s, Inc.—a Delaware corporation, 
now engaged in the business of pro- 
ducing and distributing motion pictures 
and formerly, at the times material to 
this action, engaged in the exhibition 
of motion pictures in theatres owned 
or controlled by it either directly or 
through subsidiaries; 

RKO Theatres, Inc—a New York cor- 
poration engaged in the business of 
exhibiting motion pictures in theatres 
owned or controlled by it; and 

RKO Film Booking Corp.—a New York 
corporation engaged in the business of 
booking films for exhibition. 


Originally there were six other defend-~- 
ants, all nation-wide film distributors, but 
the action was dismissed as to them. 

The defendants are corporations which 
operate those motion picture theatres in 
metropolitan New York which are known, 
respectively, as the Loew’s and RKO cir- 
cuits. 

2. Area Involved in the Action 

The New York metropolitan area, which 
under the pre-trial order is the area in- 
volved in this action, is defined in the 
complaint as “the five boroughs of greater 
New York City, southern portion of West- 
chester County and western portion of 
Nassau County, New York State.” No part 
of the State of New Jersey is included in 
the New York metropolitan area, as de- 
fined in the complaint and in the interroga- 
tories submitted by the plaintiff. 

3. Period of Time Involved in the Action 

The complaint alleged that the conspiracy 
which caused it damage began prior to 
1944, but it was stipulated that the only 
claim for damages was in the period from 
September 1, 1946 to September 1, 1950. 


The action was instituted on October 3, 
1950. 


4. The Activities of the Plaintiffs Prior 
to September 1, 1946 

In 1943, PRC Productions, Inc. was cre- 
ated to produce low budget pictures, and 
PRC Pictures, Inc. was created to dis- 
tribute those low budget pictures. In 1946, 
PRC Pictures, Inc. was dissolved, and its 
distribution activities were assumed by 
Eagle Lion Films, Inc. and its assets were 
transferred to Eagle Lion Studios, Inc. In 
that year, the parent company, Chesapeake 
Industries, Inc. (then known as Pathe 
Industries, Inc.) decided to make and dis- 
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tribute higher budget pictures, and deter- 
mined that its subsidiary, Eagle Lion 
Studios, Inc. would produce them and 
Eagle Lion Films, Inc. would distribute 
them. This was in part because of the 
fact that in 1945, an informal agreement 
was reached with the J. Arthur Rank 
organization of England which provided, 
in effect, that Chesapeake Industries, Inc. 
would produce a minimum of five pictures 
a year for distribution by the J. Arthur 
Rank organization in England and other 
areas, and that the English company would 
produce five pictures to be distributed by 
Chesapeake Industries, Inc. or its affiliates. 
This agreement was reached informally in 


1945. 


In September, 1946, Chesapeake created 
Eagle Lion Films, Inc. to distribute the 
pictures in accordance with this contract, 
and in November, 1946, created Eagle Lion 
Studios, Inc. to produce the pictures. The 
agreement with the J. Arthur Rank organi- 
zation was not formally signed until April 
18, 1947. Eagle Lion Studios, Inc. was put 
into funds to take over the production fa- 
cilities of a studio in Hollywood, California, 
and a million and a half dollars was in- 
vested to put it in condition to make these 
pictures. Eagle Lion Studios, Inc. con- 
tinued to make some low budget pictures 
and some westerns, but also embarked upon 
a program of making some more expensive 
pictures. 

During all of the years from 1946 through 
1951, plaintiffs’ motion pictures activities 
resulted in a loss. This loss, however, was 
not merely in the distribution of pictures. 
The figures introduced in evidence showed 
that in this five-year period, the average 
annual loss of the plaintiffs was $2,271,573 
in its production activities, and $495,425 
in its distribution activities. These figures 
represent plaintiffs’ activities on a world- 
wide basis. This action is merely limited 
to the situation in the New York metro- 
politan area and in connection with the 
licensing of pictures on runs “subsequent” 
to first run theatres. 

5. Subsequent Run Theatres 

“Subsequent run” means all theatres ex- 
cept the approximately 40 first run theatres 
principally concentrated in the Broadway 
midtown area and includes first subsequent 
run, second subsequent run, and so forth. 
The total number of subsequent run thea- 
tres in the area involved and in the period 
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involved has been variously estimated at from 
600 to 800. Subsequent run theatres are 
frequently called “neighborhood theatres.” 

Of these subsequent run theatres, there 
were during 1946-1950 operating on a first 
neighborhood run basis some 44 or 45 
theatres belonging to Loew’s, some 31 to 
36 theatres belonging to RKO, and some 
17 others. Loew’s also operated 13 or 14 
second neighborhood run theatres, and RKO 
operated from 1 to 3 second neighborhood 
run theatres. First run neighborhood thea- 
tres were theatres which ordinarily dis- 
played the pictures following a run in the 
first run theatres. However, there were 
times when pictures would be shown in 
the first run neighborhood theatres even 
though they had not been shown in first 
run theatres. The plaintiffs have not com- 
plained of any discrimination against their 
pictures in the first run theatres, but base 
their complaint solely upon the failure to 
license their pictures for the first run 
neighborhood theatres of the RKO and 
Loew’s chains. 


In addition to the Loew’s and RKO cir- 
cuits, there were in 1948 seven other subse- 
quent run circuits in the area comprised 
of between 29 and 78 theatres each and 
totaling altogether some 252 theatres. 

In the event that a picture did not play 
on a first neighborhood run circuit, it be- 
came that much more difficult to play in 
subsequent run theatres. By the same 
token, if a picture did not play in a first 
run theatre in the Broadway area, it be- 
came that much more difficult to secure 
a commitment for the showing of the pic- 
ture on the first neighborhood run circuit. 


In addition to the theatres above de- 
scribed, there was another group of thea- 
tres known as the “art” theatres which 
customarily played single films instead of 
double features, usually at a higher ad- 
mission charge than a first run neighbor- 
hood theatre, and frequently played foreign 
films. 

6. Films Distributed by the Plaintiffs 


In the period in question, there were 
distributed by the plaintiffs 195 pictures; 
one picture “Red Shoes” was distributed 
twice so that in some of the evidence, the 
total is given as 196 pictures. 

7. Method of Selling Pictures 

The general procedure for selecting pic- 
tures to be exhibited either on the circuits 
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or in individual theatres is for the com- 
pany which is distributing them to make 
arrangements for the exhibition of the pic- 
ture in a projection room maintained by 
the exhibitor. These exhibitions are known 
as “screenings.” Thereafter, the exhibitor 
discusses the terms that it is willing to pay 
for the picture and how the picture is to 
be displayed, and negotiations take place 
for the price to be paid for the picture. 
The circuits in the New York metropolitan 
area customarily had changes of pictures 
twice a week. Some pictures were shown 
on the “long half’ which meant that the 
picture played approximately five or six 
days a week, and some played on the “short 
half” which meant that the picture played 
one or two days of the week. Generally, 
two pictures were played together with one 
receiving “top billing.” Sometimes the two 
were given equal or “split billing.” Ordi- 
narily the distributor received a percentage 
of the gross admissions receipts only for 
the pictures playing the top of the long 
half, or a split billing of the long half. For 
the rest it received a flat rental and this 
was regarded as less favorable. 

8. Screenings of the Pictures Distributed 
by the Plaintiffs 

The undisputed testimony was that of 
the 195 pictures distributed by the plain- 
tiffs in this period, Loew’s “screened” not 
less than 108 pictures and RKO “screened” 
at least 129 pictures. No contention has 
been made that the defendants refused to 
“screen” these pictures with a view toward 
seeing whether they would be purchased by 
them. Plaintiffs concede, for example, that 
defendants “screened” all of plaintiffs’ pic- 
tures made available to it for that purpose. 

9. Eagle Lion Pictures Exhibited by the 
Defendants 

Of the 195 pictures distributed by the 
plaintiffs during the period in question, the 
defendants exhibited 85 pictures on one or 
the other of its circuits in the New York 
metropolitan area. The playing terms of 
the 85 were as follows: 


No. played long-half top or split 


billin eine fy Ole. eye Be 8 
No. played long half second billing 24 
Noseplavied ssortahalieu pease 53 

Total wie ieee ew sh nee ce ae 85 


Each of the defendants exhibited certain 
other pictures distributed by the plaintiffs 


1 68,374 


Court Decisions 
Eagle Lion Studios, Inc. v. Loew's, Inc. 


Number 52—140 
7-13-56 


in one or more theatres amounting to less 
than the full circuit. Loew’s played some 
39 additional pictures in addition to the 
50 which it played on the entire circuit. 
RKO exhibited in one or more of its thea- 
tres during the period in question some 
55 additional pictures. The evidence shows 
that during the period in question, Loew’s 
licensed pictures from 38 distributors and 
RKO licensed pictures from over 30 dis- 
tributors. 

10. Sale of Plaintiffs’ Distribution Business 

Plaintiffs, throughout their entire his- 
tory, have been weak companies. During 
the years 1946 through 1951, the plaintiffs 
lost over $13,000,000 in the production of 
films and nearly $3,000,000 in the distri- 
bution of films. These losses were ad- 
mittedly not the result of any competitive 
situation which might have existed in sub- 
sequent run theatres in the greater New 
York metropolitan area. Plaintiffs contend 


that their damages in that area would have 
been only $417,000. 


As a matter of conceded fact, plaintiffs 
had enough pictures to operate at a profit 
only during the last six months of 1950 
when Eagle Lion obtained a substantial 
number of additional pictures through mer- 
ger negotiations with Film Classics. The 
additional revenue from these additional 
pictures “began to die out” early in 1951, 
as stated by the President of Chesapeake 
Industries, Inc., and the distribution busi- 
ness was sold to United Artists Corpo- 
ration. The loss on this sale was computed 
by the accountant called as a witness by 
the plaintiffs as $146,440. 


Although plaintiffs had been losing money 
throughout their entire history, the amount 
of total gross film rentals which they re- 
ceived was not insignificant. In the sea- 
sons 1946-1947 through 1949-1950, plaintiffs 
earned total gross film rentals on the 195 
films which they distributed of $39,107,800 
in the domestic market, of which $2;362,200 
was received from neighborhood theatres 
in the greater New York metropolitan area. 

11. Nature of the Eagle Lion Pictures 

The 195 Eagle Lion pictures included 
about 40 “Westerns,” 43 foreign films which 
were made abroad, and 26 re-issued films. 
A re-issued film is one which has been 
distributed through the Country and which 
is later released, at the discretion of the 
distributor, for further distribution and ex- 
hibition. A re-issued film was ordinarily 
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not played on a first neighborhood run 
basis. Few of the foreign made Eagle Lion 
films were shown in the circuits of the 
defendants. These films were customarily 
shown in the so-called “art” theatres not 
affliated with either circuit. However, all 
foreign made Eagle Lion films grossing 
less than $500,000 took 13.2% of their total 
domestic rental out of neighborhood thea- 
tres in the New York metropolitan area, 
which was substantially greater than the 


percentage of rental received from _ this 
area by all Eagle Lion films. 
12. Ratio of Subsequent Run Rental 


from Metropolitan New York to National 
Film Rental 


The ratio of subsequent run rental from 
metropolitan New York to national film 
rental, less such subsequent run _ rental, 
was as follows: 


Eagle Lion 


Ratio of Metropoli- 
tan Sub-run Rent 


Pictures with to National 


No. of National Film Less Metropolitan 
Pictures Rental Sub-run Rent 
97 Under $100,000 6.9% 
51 100,000 to 200,000 5.4% 
10 200,000 to 300,000 6.7% 
16 300,000 to 400,000 5.9% 
5 400,000 to 500,000 8.6% 
18 Over 500,000 6.7% 
195 6.4% 


8 Distributors * 


Ratio of Metropoli- 
tan Sub-run Rent 


Pictures with to National 


No. of National Film Less Metropolitan 
Pictures Rental Sub-run Rent 

it Under $100,000 5.2% 

10 100,000 to 200,000 4.9% 

7 200,000 to 300,000 6.6% 

6 300,000 to 400,000 5.1% 

5 400,000 to 500,000 7.1% 

61 Over 500,000 9.2% 

96 8.9% 


13. Pictures Available for Exhibition 

The circuit of each defendant used only 
about 104 features per year as its long 
half attractions, being two features per 
week per circuit. The eight major dis- 
tributors distributed, in the four year pe- 
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riod, over 1,000 features, or more than 250 
features per year. Eagle Lion distributed 
in that four-year period a total of 195 
pictures. 


Discussion 
[Primary Issue] 


The primary issue in this case is, in the 
language of the pre-trial order, 


“Did the defendants combine and con- 
spire in violation of the anti-trust laws of 
the United States to exclude the plaintiffs 
from the opportunity of licensing on a 
competitive basis their feature motion 
pictures to Loew and RKO theatres 
which exhibit feature motion pictures in 
the New York metropolitan area on runs 
subsequent to first run Broadway?” 


No proof was offered that plaintiffs were 
entirely excluded from licensing their pic- 
tures to these theatres in that area. As has 
heretofore been shown, many of their pic- 
tures were in fact licensed for exhibition to 
the Loew’s and RKO circuits in New York. 
The only question would be whether plain- 
tiffs were excluded from the opportunity of 
licensing such pictures “on a competitive 
basis.” This would involve the question as 
to whether, in the licensing of their pictures, 
plaintiffs were discriminated against so that 
they did not have an equal competitive 
opportunity. 


[No Direct Proof of Conspiracy 
or Discrimination] 


Plaintiffs offered no direct proof that 
there was, in fact, any combination or con- 
spiracy between the defendants to deprive 
the plaintiffs of an equal competitive op- 
portunity to license their films. The presi- 
dents of both defendants denied explicitly 
that there was any agreement between the 
defendants relating to the licensing of pic- 
tures of the plaintiffs or that either of them 
knew about the negotiations which the 
other had with reference to licensing pic- 
tures from the plaintiffs. Plaintiffs offered 
no testimony of any of their sales execu- 
tives with reference to efforts made to 
secure licensing of pictures distributed by 
them during the period covered in the com- 
plaint from which any inference could be 
drawn that they were discriminated against. 
The only testimony of an officer of the 


*These were not all the films distributed 
by the 8 distributors in the four-year period, 
but were median pictures selected as representa- 
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tive of the entire distribution by the plaintiffs 
in preparing their statistical studies. 
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plaintiffs was the testimony of Mr. Mac- 
Millen, the president of Chesapeake Indus- 
tries, Inc., who stated that he “personally 
had nothing to do with the sale or distribu- 
tion of pictures to the exhibitors,” but who 
testified that after the decree had been en- 
tered in United States v. Paramount in the 
first part of 1950, he went to the offices of 
the defendants and complained about dis- 
crimination, saying to the president of RKO 
“that unless we got competitive access to 
the circuit we would have no alternative 
but to bring a suit for damages under the 
antitrust laws.” Whether this was a threat 
to secure better terms in the future from 
the defendants or whether it was a justifi- 
able complaint certainly does not appear 
from the testimony of Mr. MacMillen who 
admitted that he knew nothing about the 
sale and distribution of pictures. 


If plaintiffs had been discriminated against 
in the competitive licensing of their pic- 
tures to the defendants, it is strange that 
some testimony was not produced by the 
plaintiffs from those persons who had been 
its officers and agents in the period covered 
by the complaint to show what efforts they 
made to get specific pictures exhibited by 
these defendants and what the results were 
of such efforts. No such evidence was in- 
troduced. In fact, plaintiffs admitted that 
they had no complaint as to their treatment 
on any particular picture. 


The defendants, on the other hand, called 
as their witness Max Youngstein, who had 
been in charge of “advertising, publicity 
and exploitation” for plaintiff Eagle Lion 
Films for two years from 1946. His testi- 
mony did not indicate that the treatment of 
plaintiffs’ pictures on the circuits of the 
defendants was due to any effort of the 
defendants to deprive plaintiffs of a com- 
petitive position. He stated that the poor 
returns on plaintiffs’ pictures was due to 
the fact that the films of the plaintiffs were, 
from the standpoint of box office appeal, 
at “the very bottom rung of the ladder” and 
“much inferior” to films which were being 
offered by other distributors. 


The plaintiffs did not establish that they 
were excluded from either of the circuits 
or that their pictures were allocated as be- 
tween the circuits. Nor have they produced 
any evidence which would indicate that one 
of the defendants consulted with the other 
with reference to the exhibition of plain- 
tiffs’ pictures. Plaintiffs have had several 
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years to prepare this case for trial and 
ample opportunity to invoke the discovery 
processes of the Court, and if any such evi- 
dence was available, it may be assumed that 
plaintiffs would have secured it. 


[Plaintiffs Evidence] 


Plaintiffs, in the absence of direct proof 
that there was a combination or conspiracy 
of the defendants which deprived them of 
the opportunity to license their pictures on 
a “competitive basis,” relied upon two items 
of proof: (1) the decree and findings of 
fact and conclusions of law in the Para- 
mount case, and (2) the fact that the ratio 
of plaintiffs’ receipts for subsequent run 
metropolitan New York theatres as com- 
pared to their national receipts differed 
from the average ratio of the eight major 
distributors. 


[Government Decree] 


The first question, of course, is whether 
the decree and the findings of fact and con- 
clusions of law in the Paramount case estab- 
lished as a fact that the defendants combined 
and conspired to exclude plaintiffs from the 
opportunity of licensing their pictures on 
a competitive basis in the Loew and RKO 
circuits during the period involved in the 
action. Plaintiffs rely on §5 of the Clayton 
Act lo OS Can Sel Ome yihichuetiaalcecminnal 
judgments in government anti-trust suits 
“prima facie evidence” in private suits. The 
effect of § 5 is to give the private litigant the 
benefit of the doctrine of estoppel by judg- 
ment as if it had been a party plaintiff to 
the government suit. Emich Motors Corp. v. 
General Motors Corp. [1950-1951 Trapr CASES 
7 62,778], 340 U. S. 558, 568 (1951). For 
this reason the Court accepted in evidence 
the decree in the Paramount case and the 
findings of fact and conclusions of law in 
that case. 


[Issues Compared] 


The defendants assert that the Paramount 
case had nothing to do with the subject of 
the present action. In large part, that is 
true because the primary issue in that case 
related to the effect under the anti-trust 
laws of a combination between the large 
producers of motion pictures who also con- 
trolled, to a substantial extent, the places of 
exhibition of those motion pictures. Many 
of the findings of fact and conclusions have 
nothing to do with the issue in this case. 
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General findings of violation of the anti- 
trust laws in the Paramount case are insuffi- 
cient to impose liability in the present case 
unless plaintiffs have introduced evidence 
to relate those findings to the issue in the 
present case. See Theatre Enterprises, Inc. v. 
Paramount Film Distributing Corp. [1954 
TRADE Cases { 67,640], 346 U. S. 537 (1954) ; 
Fanchon & Marco, Inc. v. Paramount Pic- 
tures, Inc. [1955 TrapE Cases f[ 68,125], 133 
FB.sSupp.839, 845, 846 (S. D. N.. Y. 1955). 
Fifth and Walnut v. Loew's, Inc. [1948-1949 
TRADE CASEs J 62,453], 176 F. 2d 587, 593 (2d 
Cir. 1949) ; 20th C. Fox Film Corp. v. Brook- 
side Theatre Corp. [1952 TRrape CASES 
{| 67,218], 194 F. 2d 846, 859 (8th Cir. 1952). 
The plaintiffs have not supplied the de- 
ficiency by directing attention to any parts 
of the record in the Paramount case that 
show that the issue involved in this case 
in this area was adjudicated, Dipson Thea- 
tres, Inc. v. Buffalo Theatres, Inc, [1950-1951 
TRADE Cases { 62,896], 190 F. 2d 951, 958 (2d 
Cir. 1951). 

Plaintiffs, however, specifically rely upon 
finding of fact No, 154(d)* which would 
seem to have some relationship, at least so 
far as the first sentence of the finding is 
concerned, to the issue in the present case. 
This sentence reads as follows: 

“In New York City Loew and RKO 
divided the neighborhood prior run prod- 
uct of the various defendant distributors 
under a continuing arrangement so that 
there was no competition between them 
in obtaining pictures.” (italics supplied) 
Conclusion of law No. 16 in the Para- 

mount case read as follows: 

“Toew’s, Incorporated, has violated the 
Sherman Act by conspiring with RKO to 
monopolize and monopolizing the first 
neighborhood run in New York City, and 
by the dividing of that market between 
itself and RKO.” 

While the findings may perhaps consti- 
tute evidence (on which point the Court 
finds it unnecessary to pass) that Loew’s 
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and RKO had no competition between 
themselves in obtaining pictures from the 
defendant distributors who were parties to 
the Paramount case and had monopolized 
between themselves the first neighborhood 
run in New York City, the findings, stand- 
ing by themselves, are certainly not evi- 
dence that there was no competition between 
Loew’s and RKO in obtaining and dis- 
tributing pictures of so-called “independ- 
ents” such as the plaintiffs in the present 
case. 


Whatever may have been the situation 
as between Loew’s and RKO with reference 
to the exhibition of their products and the 
products of other major distributors, the 
evidence in this case clearly indicates that 
during the period involved in the action, 
there was no arbitrary allocation as between 
the circuits of the pictures of the plaintiffs 
or that the defendants excluded the pictures 
of the plaintiffs. It does not necessarily 
follow from the fact that there had been 
an allocation of the major distributors who 
were defendants in the Paramount case that 
the product of all other independent dis- 
tributors of motion pictures was allocated 
or that there was no competition for the 
product of these independent distributors. 
Likewise, the plaintiffs have not complained 
that their product was “divided” or allo- 
cated in any particular way by and between 
the present defendants. The evidence shows 
clearly that the plaintiffs were not excluded 
from this market. Under these circum- 
stances, the findings of fact and conclusions 
of law in the Paramount case are insufficient 
in and of themselves to establish exclusion 
by any combination and conspiracy. The 
Paramount case did not involve the issue as 
to whether plaintiffs were prevented from 
licensing their pictures on an equal com- 
petitive basis to the defendants. Since this 
issue was not in that case, the decree in 
that case does not constitute prima facie 
evidence of any such ultimate fact. 


* “154(d). In New York City Loew and RKO 
divided the neighborhood prior run product of 
the various defendant distributors under a con- 
tinuing arrangement so that there was no com- 
petition between them in obtaining pictures. 
On one occasion where Paramount was having 
a long dispute with Loew’s as to rental terms 
for Paramount films to be shown in Loew’s New 
York neighborhood circuit of theatres, no 
attempt was made by Paramount to lease its 
films to RKO for exhibition in the latter’s cir- 
cuit, nor was any effort made by RKO to pro- 
cure Paramount films as they both evidently 
preferred to adhere to the existing arrange- 
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ment, under which Loew’s circuit consistently 
exhibited the films of itself, Paramount, United 
Artists, Columbia and half of Universal, while 
RKO exhibited the films of itself, Fox, Warner, 
and half of Universal. Accordingly, the show- 
ing that 85% of Loew’s theatres are in compe- 
tition with theatres of other defendants is 
misleading and may properly be reduced by the 
exclusion of its New York neighborhood thea- 
tres. If this is done, it would give Loew a per- 
centage of approximately 42% of its theatres in 
competition with other defendants in cities 
over 100,000.’’ 
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[Comparison of Income Ratios] 


In the absence of proof of actual com- 
bination or conspiracy to deprive the plain- 
tiffs of an equal competitive opportunity, 
plaintiffs would have the Court draw the 
conclusion that there was such combina- 
tion or conspiracy by a comparison of the 
ratio of the income received by the plain- 
tiffs from the subsequent run theatres in 
New York to the income received nationally 
as compared to the ratio of the income re- 
ceived by the eight major distributors from 
the subsequent run theatres in New York 
to the income which these distributors re- 
ceived nationally. In other words, the 
plaintiffs contend that the income which 
they received in the subsequent run theatres 
in New York, in comparison with the in- 
come received nationally and as contrasted 
with the similar figures for the eight major 
distributors, would lead to the conclusion 
that there had been a combination or con- 
spiracy between the defendants to exclude 
them from licensing their pictures in the 
subsequent run theatres in New York on an 
equal competitive basis. Plaintiffs base this 
upon the hypothesis that if they did not 
receive for their pictures as large a propor- 
tion of income from the New York subse- 
quent run theatres compared to their national 
gross income, as did the major distributors, 
it would show that they had been discrimi- 
nated against in New York. This argument 
presumes, of course, that they were not 
discriminated against on a national basis. 


Plaintiffs rely upon certain statistical 
studies made by them. These are combined 
primarily in an exhibit (Ex. 10) which sets 
forth two ratios prepared in part from an- 
swers to interrogatories by the defendants, 
including those defendants against whom 
the action has been discontinued. Exhibit 
10 is a chart which reads: 


“Ratio of Subsequent Run Rental from 
Metropolitan New York to National Film 
Rental Less Such Subsequent Run Rental’ * 


“For All 
Eagle-Lion Product 
for Seasons 


“For Representative 
Product of 8 Major 
Distributors for 


1946-50 Seasons 1946-50 
(196 Features)” (96 Features)” 
6.4% 8.9% 
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The 96 representative product pictures of 
the eight distributors (all defendants in 
United States v. Paramount) were picked as 
follows: all pictures for each distributor for 
each of the four motion picture years from 
September 1, 1946 through August 31, 1950 
were put in 32 separate lists in order of na- 
tional rental, Then three median rentals 
were selected from each list: (1) the median 
rental for the entire list, (2) that from the 
top quarter of the pictures, and (3) that 
from the lowest quarter of the pictures. 


The plaintiffs have used the difference in 
ratios between 6.4% and 8.9%, which is 
2.5%, to calculate that by reason of dis- 
criminatory practices in the metropolitan 
New York area, they lost at least $417,000 
in net rentals on the films distributed through 
the four motion picture years in question. 
They arrived at this sum by taking 2.5% 
of the difference between their total do- 
mestic gross film rentals and their New 
York metropolitan area neighborhood the- 
atre gross film rentals, The resulting figure 
of $919,000 was reduced by subtracting a 
sum which represented the average share 
(54.6%) of the gross film rental that went 
to the producer. (Apparently no allowance 
has been made for any of the other ex- 
penses usually incident to the earning of 
the film rentals.) 


The purpose of using ratios instead of 
dollar amounts to show the discriminatory 
effect was, as counsel for plaintiffs explained 
it, because the pictures of the eight major 
distributors “all grossed, on the average, 
substantially more per picture nationally 
than Eagle Lion did.” 


[Validity of Statistical Study] 


This chart may, on the surface, seem to 
be persuasive for the point contended for 
by the plaintiffs. However, like all statisti- 
cal studies, it is necessary to see whether 
there has been any statistical fallacy inher- 
ent in the statistical method used. One of 
the most insidious of statistical fallacies 
is the drawing of averages from a body of 
statistical data which is not comparable in 
kind or quality.** 

There is no more insidiously persuasive, 
and at the same time unreliable, type of 


* Subsequent run rental, as used in Exhibit 
10, includes that from all theatres except the 
40 odd first run. It is not limited to rental from 
the defendants’ theatres. 

** In order for a comparison to yield a mean- 
ingful, logical and significant result, the two 
quantities compared must be of the same quality 
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or kind and must be stated in identical or com- 
parable units. In other words, the variables 
compared must differ in quantity only as meas- 


ured in identical units.” Blair, Elementary 
STG (Henry Holt and Company, 1944) 
p. 42. 
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evidence than that produced by taking a 
group of non-comparable figures, averaging 
them, and then attempting to draw a con- 
clusion from that average.* An analysis of 
the underlying data and of the problem 
sought to be solved must precede any 
statistical approach. Therefore, any good 
Statistical analysis would seek to ascertain 
whether the averages, when found, would 
be constant throughout the run of the data, 
or whether the averages were the result of 
particular factors in the data. That is why 
a plotted curve is frequently a better ex- 
pression of averages than a mere statement 
of an arithmetical average of a total of 
figures.** If the averages are not constant 
through the run of the data, it becomes im- 
portant to ascertain what factors influenced 
the change in the averages. 

An analysis of the data submitted in sup- 
port of plaintiffs’ Exhibit 10 shows that the 
conclusion of the plaintiffs that their pic- 
tures did poorer proportionately in the New 
York area, when compared to the national 
figures, than did the defendants’ pictures, 
was a conclusion which was not true as to 
all pictures. A plotted curve would show 
that the ratio varied with the drawing 
power of the picture as evidenced by the 
national film rentals. 

Thus, if we break down the ratios relied 
on by the plaintiffs into similar ratios which 
compare all Eagle Lion films which received 
national rental of $500,000 or less with the 
representative pictures of the major dis- 
tributors which also received a national 
_ rental of $500,000 or less, and then similarly 
compare the ratios of pictures which re- 
ceived national rental of over $500,000, we 
get the following result: 

Ratio of Subsequent Run Rental from Me- 
tropolitan New York to National 
Film Rental, Less Such Subse- 
quent Run Rental 


Eagle Eight Major 
Lion Distributors 
For pictures having na- 
tional rental of less 
than $500,000 ....... 6.2% 5.9% 
For pictures having na- 
tional rental of over 
SH HOO Saree Bs. 6.7% 9.2% 
For entire product..... 6.4% 8.9% 


Cited 1956 Trade Cases 
Eagle Lion Studios, Inc. v. Loew’s, Inc. 


71,631 


On pictures which had a national rental 
of $500,000 or less, it appears that Eagle 
Lion did as well as or even slightly better 
than the eight major distributors. It is only 
when we come to pictures which had a na- 
tional revenue of over $500,000 that a marked 
disparity begins, and it is this disparity in 
these pictures having this greater national 
revenue which leads to the difference in 
ratios for the entire product upon which 
plaintiffs rely as proof of a conspiracy. 

The conclusion which follows from these 
figures thus broken down must be that Eagle 
Lion did as well as the eight major dis- 
tributors in pictures which grossed na- 
tionally less than $500,000, and that the 
eight major distributors had proportionately 
a greater revenue in the New York area 
than they did nationally only in those pic- 
tures which had a national revenue of over 
$500,000. We should, therefore, examine 
the particular pictures which grossed na- 
tionally over $500,000 to see whether an 
inference can be drawn that the disparity 
evidenced by these ratios was the result of 
a deprivation of equal competitive condi- 
tions from Eagle Lion, or whether it was 
due to other causes. 


[Cause of Disparity] 


Of the 195 pictures distributed by the 
plaintiffs, only 18, or less than 10%, had 
gross national revenues of more than $500,000 
while 64% of the representative pictures of 
the eight major distributors had revenues 
in excess of $500,000. Only seven of the 
pictures of the plaintiffs had gross national 
revenues in excess of $1,000,000 (and only 
one over $2,000,000) whereas 40 of the 96 
representative pictures of the eight major 
distributors had gross national revenues in 
excess of $1,000,000, of which 18 were in 
excess of $2,000,000 and eight in excess of 
$3,000,000. 

Boiling down all the statistics produced 
by the parties, it comes to this: 18 pictures 
of the plaintiffs which grossed more than 
$500,000 nationally did not do so well pro- 
portionately in the metropolitan New York 
area, as compared to what they did na- 
tionally, as the pictures of the eight major 
distributors that grossed more than $500,000 
nationally. Was this difference due to a 


* Such as saying that if 51% of the population 
of the United States is male and 49% is female, 
an average American is 51% male and 49% fe- 
male, i.e., an hermaphrodite. 

** In the field of statistical analysis, this is 
called ‘‘Regression’’, which is a comparison 
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between two or more variables. ‘It ferrets out 
and expresses in clear, measurable terms the 
hidden and inner meanings of great masses of 
numbers which otherwise would remain un- 
known.” Blair, op. cit. p. 230. 
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deprivation of an equal competitive oppor- 
tunity for the plaintiffs? 


All 18 of these films each had a first 
neighborhood run in the entire Loew’s or 
the entire RKO circuit in metropolitan New 
York, Seventeen of the pictures played the 
long half of the week, and six had top bill- 
ing. This is certainly not proof of exclusion 
or lack of a competitive opportunity. Nor 
was there any proof that these pictures were 
entitled to a better place on the circuits. 


Is the fact that these pictures did not do 
as well in New York as they did nationally, 
even though they were displayed in the cir- 
cuits, proof of lack of a competitive oppor- 
tunity? The fact that they did not earn as 
much in New York as they did propor- 
tionately in the rest of the Country is not 
persuasive proof that there was discrimina- 
tion against them. We must remember that 
we are comparing pictures of the plaintiffs 
which had a low national gross with pic- 
tures of the defendants which averaged na- 
tionally many times that of the pictures of 
the plaintiffs. We are considering two dif- 
ferent classes of merchandise—one of a 
moderate grade and the other of a much 
higher grade—if we take their reception 
nationally as proof of their real worth, which 
is what the plaintiffs have done in using the 
national figures as an adequate basis of 
comparison. 


Plaintiffs’ argument would presuppose that 
any such merchandise, no matter what its 
grade, would do proportionately as well in 
New York as it does nationally. The eco- 
nomic facts of life show how fallacious is 
this contention. The fact that there are 
more Cadillacs per capita in New York, or 
more mink coats per capita in New York, 
than in the Country as a whole does not 
establish that there is a conspiracy in New 


* However, in the judicial system of the 
State of New York, this economic fact of life is 
recognized, for the State Supreme Court Judges 
in the metropolitan area receive a salary which 
is $5,000 a year higher than the Supreme Court 
Judges in other parts of the State. 

** Mr, Youngstein, who had been in charge 
of exploitation, advertising and publicity of 
the Eagle Lion films from 1946 until May of 
1949, was asked the following question by the 
Court and gave the following answer: 

“Q. Taking the Eagle Lion list of pictures 
generally while you were there, was it your 
impression that they would do better or worse 
proportionately in New York? 

“A. Overall, in my opinion they would do 
worse in New York because they were not to 
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York against cheaper cars or cheaper furs. 
It is a consequence of the fact that the per 
capita wealth in the metropolitan New York 
area is greater than in the Country as a 
whole and that, therefore, there is a better 
market at a higher profit in that area for 
sales of expensive merchandise than in the 
Country as a whole. By the same token, 
the cost of living in New York is greater 
than in the Country as a whole, an economic 
fact of life which is recognized by most 
employers and most businesses—except, we 
may say parenthetically, by Congress in fix- 
ing salaries.* 

Furthermore, the fact that a picture did 
better or worse in the Country as a whole 
than it did in New York is not proof that 
it was discriminated against in New York 
or that it suffered lack of a competitive 
opportunity in New York. New York, with 
its multitude of theatres and the variety of 
films offered to people within easy reach of 
a number of theatres, may well have a 
theatre-going population which is more dis- 
criminating in its choice of pictures than 
other cities or towns where the variety of 
theatres and films is much less in propor- 
tion to the population; and thus a good 
picture may do better proportionately in 
New York than it does in the rest of the 
Country where there is not the same degree 
of choice available. Thus, the evidence was 
that the success of a picture in New York 
depends to a great extent upon whether it 
has had a first Broadway run and upon the 
reception accorded to the picture by the 
critics and that this is not comparably true 
in other parts of the Country.** 


[Quality of Films] 


One test as to whether the reception of 
plaintiffs’ films in the New York metro- 
politan area was due to a conspiracy of the 


any large extent critics’ pictures. New York 
is one of the few places where critics’ reac- 
tions help box office and help determine the 
entire selling of the picture from first run in 
the circuit, in the second, third and fourth 
run down the line until you have blanketed the 
City alone. That is the entire metropolitan 
territory. The newspapers have that importance. 

“The very nature of this product at that time, 
with the exception of a picture like a Red Shoes 
or perhaps a Quartet, one or two others, if I 
took the time out to search through, but overall 
these were pictures that received terrible re- 
views in New York, pictures which I would 
say would do much better outside of pew 
York then [than] in New York.”’ 
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defendants or whether it was due to 
the quality of the films is the reception the 
films had from an independent exhibitor in 
this area. The defendants offered the testi- 
mony of Russell Downing, the president 
and managing director of Radio City Music 
Hall, a large and representative motion pic- 
ture theatre which was not in any way 
affiliated with, or connected with any pro- 
ducer or distributor. Mr. Downing testified: 


“. . we try to avoid in the Music 
Hall—and I feel the Music Hall in a 
sense is no different from any other 
theatres in the area—we try to avoid 
playing pictures that people don’t want. 
It is our job to find entertainment they 
want and we want pictures they will 
patronize.” 

His testimony established that out of the 
195 Eagle Lion pictures, only 4 were sub- 
mitted by Eagle Lion to Radio City Music 
Hall for screening and consideration, and 
that even these pictures were not accepted 
because, in the opinion of the witness, they 
did not measure up to the standards of the 
quality required by the Music Hall. No 
Eagle Lion pictures were shown there in 
this four year period although each of the 
eight major distributors had some of their 
pictures exhibited at that theatre during the 
period in question, 

Although practically all of the films dis- 
tributed by the plaintiffs were inferior in 
quality and drawing power to those dis- 
tributed by the major distributors, the dif- 
ference in net returns only became markedly 
apparent in those films which grossed na- 
tionally more than $500,000. This is evident 
when we see that 97 of the 195 pictures 
distributed by plaintiffs had national film 
rentals of less than $100,000. Included in 
those pictures were re-issue pictures of an 
antiquity which makes them almost part of 
the folklore of the cinema.* 

But when we come to pictures which 
grossed nationally more than $500,000, we 
find that this disparity in quality and draw- 
ing power still continued and, in the cir- 
cumstances, it is not surprising that the 
ratio from the display of these pictures in 
the metropolitan New York area by the 


* Such as the following pictures which, in 
the four years involved in this action, had the 
following gross national revenue: 


“GETTING GERTIE’S GARTER’’.. $17,400 


“UP IN MABEL’S ROOM” ........ 17,000 
EARNVALIN AES DDS aman anon ts erctetaiaeet aleke wees 15,600 
omTLLIEn’S ROMANCE” 2:\j221----- 13,400 
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eight major distributors was greater than 
that of the plaintiffs. Plaintiffs’ contention 
seems to be that they were entitled to de- 
rive from the New York metropolitan area 
film rentals bearing a ratio not less than the 
corresponding ratio for the eight major dis- 
tributors. It must be kept in mind that the 
Sherman Act does not entitle any person to 
any particular part of a market. It does no 
more than guarantee a right to compete 
equally for so much of the market as it can 
capture and hold by legitimate business 
methods and the providing of merchandise 
which the customer will take. See Inter- 
borough News Co. v. Curtis Publishing Co., 
et al. [1954 Trane Cases J 67,854, 67,909], 
127 F. Supp. 286, at 297 (S. D. N. Y. 1954), 
aff’d [1955 Trane Cases { 68,129] 225 F. 2d 
289 (C. A. 2, 1955). 


[ Alleged Conspiratorial Discrimination] 


Plaintiffs also urge that when defendants 
exhibited Eagle Lion Films, they did so 
only on discriminatory terms or after long 
delays. No evidence was introduced that 
any of the terms offered or agreed upon 
were the result of any conferences, agree- 
ments, or understandings between the de- 
fendants, or were the direct result of any 
illegal combination or conspiracy. At one 
point plaintiffs stated that they had no ob- 
jection to their treatment on any individual 
film. But at other times, they referred to 
the terms which they received on ifdividual 
films as indicative of what they considered 
the illegal combination or conspiracy. An 
analysis of the particular instances cited by 
the plaintiffs indicates a complete lack of 
proof that the terms which they received 
were the result of any illegal combination 
Or conspiracy. 


Plaintiffs urge, for example, that the con- 
tract terms for the film “T-MEN” were 
discriminatory. Defendants countered with 
the argument that the contract for the show- 
ing of “T-MEN” was not for that film alone 
but was for the showing of two Eagle Lion 
films on the same program—“T-MEN” and 
“OUD OE LEE Bitte = and that trom 
business standpoint, the licensing arrange- 


Included in the list were also such pictures 
as “CATTLE QUEEN” which had a national 
gross revenue in this period of $2,800 and 
“WEAKER SEX’’ which had a national gross 
revenue of $7,300. 
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ments were proper and appropriate. The 
Court cannot determine, in the abstract, 
what would have been a fair rental arrange- 
ment for these two films. Certainly, there 
is no proof that the contract arrangement 
was arrived at as a result of any agreement 
or understanding of the defendants or that 
the terms were the result of any combina- 
tion or conspiracy of the defendants. For 
example, the plaintiffs offered no evidence 
of any selling efforts that they made to 
place these films elsewhere; they offered no 
evidence that they had attempted to secure 
an arrangement from RKO or any other 
circuit for these films. 

Plaintiffs urged also that the films “BLACK 
BOOK” and “TRAPPED” were not shown 
by the defendants. However, the testimony 
shows that while one of the defendants was 
actually negotiating for these films, plain- 
tiffs themselves sold the pictures for a first 
neighborhood run on another circuit not 
controlled by either defendant. 

Here, again, the argument of the plain- 
tiffs that they received discriminatory terms 
for the licensing of their films is not sup- 
ported by any evidence sufficient to lead the 
Court to conclude that the terms agreed 
upon were the result of any illegal combina- 
tion or conspiracy among the defendants. 
Whether the terms were the result of a 
poorer quality of the films or inferior sell- 
ing efforts of the plaintiffs, or were the 
result of'a preference of the defendants to 
take other films which were then available, 
is not established by the evidence. Plaintiffs, 
who had the burden of proof, certainly did 
not prove that any of these terms were the 
result of any illegal combination or con- 
spiracy, nor did they establish that Eagle 
Lion films were denied an opportunity to be 
played upon the circuits of the defendants. 
In fact, as has been pointed out, all Eagle 
Lion films which had a national gross rental 
of $500,000 or more were actually shown 


upon the circuits of the defendants; and 
the Eagle Lion films which had a national 
rental of less than $500,000 derived a higher 
ratio of returns from the metropolitan New 
York area than they did from the national 
area when compared to similar low revenue 
films of the eight major distributors, 


[Insufficiency of Evidence] 


The Court finds as a fact that plaintiffs 
have failed to prove exclusion of their films 
by the defendants; that plaintiffs have failed 
to prove any conspiracy on the part of the 
defendants to exclude the plaintiffs from the 
opportunity of licensing their feature motion 
pictures on a competitive basis to the Loew’s 
and RKO theatres which exhibit feature 
motion pictures in the New York metro- 
politan area on runs subsequent to first run 
Broadway; and that plaintiffs have failed to 
prove that any losses which they may have 
sustained were proximately caused by any 
combination or conspiracy on the part of 
the defendants to deprive the plaintiffs of 
such opportunity to license their pictures on 
a competitive basis. 


[Judgment for Defendants] 


The Court concludes that this lack of 
proof is not cured by the mere decree in 
the Paramount case and that the complaint 
should, therefore, be dismissed. Monticello 
Tobacco Co. v. American Tobacco Co. [1952 
Trane Cases { 67,300], 197 F. 2d 629 (C. A. 
2, 1952), cert. den. 344 U. S. 875 (1952). 


I therefore direct entry of judgment for 
the defendants dismissing the complaint, 
with costs. 

This opinion shall constitute the findings 
of fact and conclusions of law of the Court. 

Should either party desire enumerated or 
additional findings, they may be proposed 
upon notice to the other side at any time 
within ten days after the date of this order. 


[f 68,375] United States v. Logan Co. et al. 
In the United States District Court for the Western District of Pennsylvania. Civil 
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(a feed table and conveyor for use in rolling metal sheets) was prohibited by a consent 
decree from entering into any understanding with any other such manufacturer to (1) 
fix, control, or stabilize prices, discounts, allowances, and other conditions for the sale 
of sheet chargers, (2) urge or suggest prices, discounts, allowances, or other conditions 
for the sale of sheet chargers, (3) circulate, exchange, or disclose any information con- 
cerning costs relating to the manufacture of sheet chargers or prices, discounts, allow- 
ances, or other conditions relating to the sale of sheet chargers, or (4) sell or offer to 
sell sheet chargers only at prices quoted in published price lists or announcements. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—A manufacturer of sheet chargers (a feed table and conveyor 
for use in rolling metal sheets) was required by a consent decree to grant to any person 
a license to manufacture, use, and sell sheet chargers under its patents in the event that 
it issues a license under any patents relating to sheet chargers. The manufacturer could 
charge a reasonable, non-discriminatory royalty, and it was prohibited from making any 
disposition of any of its patents which would deprive it of the power to grant such 
licenses and from instituting or maintaining any action against any person for acts of 
infringement of existing patents alleged to have occurred prior to the entry of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Cancellation of Agreement—Affidavit—aA manufacturer of sheet chargers (a feed table 
and conveyor for use in rolling metal sheets) was required by a consent decree to cancel 
an agreement which it had with another such manufacturer and ordered to file with the 
court an affidavit that the agreement has been terminated and that it is not a party to 
any agreement or arrangement that is not in conformity with the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 
Jr., Baddia J. Rashid, William L. Maher, Donald G. Balthis, and John E. Sarbaugh, 
Attorneys, Department of Justice. 


For the defendant: Robert E. Hatton for Logan Co. 


For a prior opinion of the U. S. District Court, Western District of Pennsylvania, 
see 1955 Trade Cases {] 67,946. 


Final Judgment 


Joun L. Miter, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its Complaint herein on June 
20, 1951, and defendant Logan Co. having 
appeared and filed its answer to the Com- 
plaint denying violations of law and the 
substantive allegations thereof, and the 
plaintiff and said defendant by their attor- 
neys having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without the Final Judgment 
constituting evidence or admission of any 
wrongful acts, criminal or civil, with re- 
spect to any such issue; 

Now, therefore, before the taking _of 
testimony and without trial or adjudication 
of or admission by Logan Co. in respect 
to any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 
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Ordered, adjudged, and decreed as follows: 
I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of each party hereto. 
The Complaint states a claim upon which 
relief can be granted against Logan Co. 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies,’ as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Sheet Charger” means, in combina- 
tion, a feed table and conveyor having a 
tilting section for use with a mill for 
rolling sheets, said conveyor being also 
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known in the industry as either a pack 
tilting table, pack tilter, or tilting table; 

(B) “Person” means any individual, part- 
nership, corporation, association, firm, trustee 
or other business or legal entity; and 


(C) “Patent” means United States Let- 
ters Patent, and all reissues and extensions 
thereof, covering sheet chargers. 


aie) 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant Logan Co., 
its officers, directors, agents, employees, 
successors, assigns, and all other persons 
acting under, through or for said defendant. 


IV 
[Cancellation of Agreement] 


(A) Defendant Logan Co. is ordered and 
directed to terminate and cancel its agree- 
ment of March 6, 1940, with defendant 
Mesta Machine Company in its entirety and 
is enjoined and restrained from reviving, 
maintaining, entering into, adopting, ad- 
hering to, claiming any rights under, or 
enforcing said agreement or any other con- 
tract, agreement, understanding, plan, or 
program having a similar purpose or effect; 


(B) Defendant Logan Co. is ordered and 
directed to file with the Court within three 
months following the entry of this Final 
Judgment an affidavit that the aforesaid 
written agreement of March 6, 1940, has 
been terminated and that it is not a party 
to any agreement or arrangement that is 
not in conformity with this Final Judgment. 


V 
[Licensing of Patents] 


(A) In the event that defendant Logan 
Co. hereafter issues a license under any 
patents relating to sheet chargers now 
owned or controlled by it, or which are 
issued or applied for within five (5) years 
from the date of this Final Judgment, then 
and in such event defendant Logan is 
ordered and directed in so far as it has 
Or may acquire the power or authority to 
do so, to grant to any applicant making 
written request therefor, a license to manu- 
facture, use, and sell sheet charges under 
such patents or applications therefor, such 
license to be for the full unexpired term 
of the patent; 
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(B) Logan Co. is hereby enjoined and 
restrained from including any restriction or 
condition whatsoever in any license or sub- 
license granted by it pursuant to the pro- 
visions of subsection (A) of this Section 
V, except that (1) the license may be 
non-transferable; (2) a reasonable non- 
discriminatory royalty may be charged; 
(3) reasonable provisions may be made for 
periodic inspection of the books and records 
of the licensee by an independent auditor 
or any person acceptable to the licensee 
who shall report to the licensor only the 
amount of the royalty due and payable; 
(4) reasonable provision may be made for 
cancellation of the license upon failure of 
the licensee to pay the royalties or to per- 
mit the inspection of his books and records 
as hereinabove provided; (5) the license 
may provide that the licensee may cancel 
the license by giving (30) days’ notice in 
writing to the licensor; (6) the license must 
refer to and identify this Final Judgment; 

(C) Upon receipt of a written request 
for a license under the provisions of sub- 
section (A) of this Section V, defendant 
Logan Co. shall advise the applicant in 
writing of the royalty which it deems 
reasonable for the patent or patents to 
which the request pertains. If the parties 
are unable to agree upon a _ reasonable 
royalty within sixty (60) days from the 
date such request for the license was re- 
ceived by said defendant, the applicant or 
said defendant may forthwith apply to this 
Court for the determination of a reason- 
able royalty, and said defendant shall, upon 
receipt of notice of the filing of such ap- 
plication, promptly give notice thereof to 
the Attorney General. In any such pro- 
ceeding, the burden of proof shall be on 
said defendant to establish the reasonable- 
ness of the royalty requested, and the 
reasonable royalty rates, if any, determined 
by the Court shall apply to the applicant 
and all other licensees under the same 
patent or patents. Pending the completion 
of negotiations or any such proceedings, 
the applicant shall have the right to make, 
use and vend under the patent or patents 
to which its application pertains, without 
payment of royalty or other compensation 
as above provided, but subject to the pro- 
visions of subsection (D) of this Section; 

(D) Where the applicant has the right 
to make, use and vend sheet chargers 
under subsection (C) of this Section V, 
said applicant or defendant Logan Co.. may 


© 1956, Commerce Clearing House, Inc. 


Number 52—151 
7-13-56 


apply to the Court to fix an interim 
royalty rate pending final determination of 
what constitutes a reasonable royalty. If 
the Court fixes such interim royalty rate, 
defendant shall then issue, and the ap- 
plicant shall accept, a license or, as the case 
may be, a sublicense, providing for the 
periodic payment of royalties at such in- 
terim rate from the date of the filing of 
such application by the applicant. If the 
applicant fails to accept such license or 
fails to pay the interim royalty in accord- 
ance therewith, such action shall be ground 
for the dismissal of his application and his 
rights under subsection (C) shall terminate 
as to such patents applied for. Where an 
interim license or sublicense has been issued 
pursuant to this subsection, reasonable 
royalty rates, if any, as finally determined 
by the Court shall be retroactive for the 
applicant and all other licensees under the same 
patent or patents to the date the applicant 
filed his application with the Court; 


(E) Defendant Logan Co. is enjoined 
and restrained from making any disposition 
of any of the patents or patent applications 
subject to subsection (A) of this Section 
V, or any rights with respect thereto, which 
deprives it of the power or authority to 
grant licenses or sublicenses as hereinbe- 
fore provided, unless said defendant requires 
as a condition of such disposition that the 
purchaser, transferee, assignee, or licensee, 
as the case may be, shall observe the re- 
quirements of subsection (A) through (D) 
of this Section V, as applicable, and such 
purchaser, transferee, assignee, or licensee 
shall file with this Court, prior to the con- 
summation of said transaction, an under- 
taking to be bound by said provisions of 
this Final Judgment; 


(F) Defendant Logan Co. is enjoined 
and restrained from instituting or threat- 
‘ening to institute, or maintaining or con- 
tinuing any action, suit, or proceedings 
against any person for acts of infringement 
of existing sheet charger patents alleged 
to have occurred prior to the entry of this 
Final Judgment; 

(G) Nothing herein shall prevent any ap- 
plicant for a license or sublicense from 
attacking in the aforesaid proceedings or 
in any other proceeding or controversy, the 
validity or scope of any of the patents nor 
shall this Final Judgment be construed as 
importing any validity or value to any of 
the said patents. 
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VI 
[Pricing Practices Prohibited] 


Defendant Logan is enjoined and re- 
Strained from entering into, adhering to, 
maintaining, furthering, or enforcing any 
contract, agreement, or understanding di- 
rectly or indirectly with any other manu- 
facturer of sheet chargers to: 


(A) Fix, determine, maintain, control, 
Stabilize, or adhere to prices, discounts, 
allowances, or other terms or conditions for 
the sale of sheet chargers to third parties; 

(B) Urge, advise, or suggest prices, dis- 
counts, allowances, or other terms or con- 
ditions for the sale of sheet chargers to 
third persons; 

(C) Circulate, exchange, disclose, or com- 
municate any information concerning costs 
relating to the manufacture of sheet chargers, 
or prices, discounts, allowances, or other 
terms or conditions relating to the sale or 
distribution of sheet chargers; 

(D) Sell or offer to sell sheet chargers 
only at prices quoted in published price 
lists or announcements. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice in writing to the de- 
fendant Logan Co., made to its principal 
ofmce, be permitted (A) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this Final Judgment; and (B) subject to 
the reasonable convenience of said defend- 
ant and without restraint or interference 
from it, to interview officers or employees 
of said defendant who may have counsel 
present, regarding any such matters. For 
the purpose of securing compliance with 
this Final Judgment, Logan Co. upon the 
written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and upon reason- 
able notice to its principal office, shall 
submit such written information with re- 
spect to any of the matters contained in 
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this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No in- 
formation obtained by the means provided 
in this Section VII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 
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VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provi- 
sions thereof, and for the enforcement of 
compliance therewith and the punishment 
of violations thereof. 


[68,376] Park & Tilford Distillers Corporation v. The Distillers Company Limited, 


et al. 


In the United States District Court for the Southern District of New York. Civil 


108-233. Filed June 13, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Pretrial Procedures—Depositions—Priority—Special Circumstances.—On defendants’ 
motion for reargument, a court adhered to its original ruling that the plaintiff was 
entitled to priority with respect to the taking of depositions and that special circum- 
stances in the case warranted a departure from the general rule that examinations should 
proceed in the order in which they are demanded. However, the defendants were per- 
mitted to move to terminate or limit the plaintiff's examination upon a showing of unrea- 
sonable or unwarranted delay by the plaintiff in the conduct of its examinations. The court 
noted that its prior opinion did not attempt to imply that a suit under the antitrust laws 
is not subject to the general rule with respect to priority of examinations. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 


For the plaintiff: Milton Handler and Seligson, Morris & Neuburger (Charles Seligson, 
Robert K. Lifton, Mervin C. Pollak, and David Sive, of counsel), New York, N. Y. 


For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 
for Distillers Company Ltd. and Gordon’s Dry Gin Co. Ltd. (Porter R. Chandler, 
James J. Higginson, and Ralph M. Carson, of counsel). White & Case, New York, N Y,, 
for Distillers Corporation-Seagrams Limited, appearing specially, and Joseph E. Senge 
& Sons, Inc., Browne-Vintners Co., Inc., and J. & F. Martell, Inc. (Thomas Kiernan 
of counsel). Breed, Abbott & Morgan, New York, N. Y., for National Distillers Prodasts 
Corporation (Thornton C. Land and Gerald J. Craugh, of counsel). Dewey, Ballantine 
Bushby, Palmer & Wood, New York, N. Y., for Schenley Industries, Ine, (Philip (o 
Scott and Leonard Joseph, of counsel). 


For a prior opinion of the U. S. District Court, Southern District of N 
see 1956 Trade Cases {| 68,356. ict of New York, 


Memorandum 
[Rearguiment Sought] 

Levert, District Judge [Jn full text]: The 
defendants Distillers Company Ltd., Gordon’s 
Dry Gin Co. Ltd., National Distillers Pro- 
ducts Corporation, Joseph E. Seagram & 
Sons, Inc. and Browne-Vintners Co. Inc. 
have each moved for reargument of their 
respective motions in this action with respect 
to priority of examinations. 


{| 68,376 


s —_ 


[Prior Ruling] 

On May 22, 1956, this Court held, on 
the basis of the papers before it, that there 
were special circumstances in this case 
which warranted a departure from the gen- 
eral rule that examinations should proceed 
in the order in which they are demanded. 
In concluding that the plaintiff was en- 
titled to priority with respect to the taking 
of depositions, this Court was not unmind- 
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ful of the decisions in Edwin H, Morris & 
Co. Inc. v. Warner Bros. Pictures, Inc. et al., 
S. D. N. Y. 1950 [1950-1951 TRADE CAsES 
{ 62,648], 10 F.R.D. 236 and Sanib Corpor- 
ation v. United Fruit Company, S. D. N. Y. 
1955 [1955 Trape Cases 68,230, 68,231], 
19 F. R. D. 9. The Court in the Edwin H. 
Morris case, supra, held that it would not 
arbitrarily rule that in all anti-trust suits 
the plaintiff is entitled to take his depo- 
sitions first. However, the decisions in 
both the aforementioned cases were pre- 
dicated on findings by the Court that there 
were no special circumstances in said cases 
to justify changing the normal course of 
events under the notices served. 


The opinion of May 22nd in the instant 
case did not attempt to imply that a suit 
under the anti-trust laws is not subject to 
the general rule with respect to priority of 
examinations. The decision was based solely 
upon the facts and circumstances in this case. 
The jurisdictional issue was one of the 
factors considered by this Court, but it 
was not the only factor taken into con- 
sideration. The discretionary power of this 
Court here exercised was not based upon 
this feature alone. 


[Federal Rules] 


Counsel for the defendants Distillers Com- 
pany Ltd. and Gordon’s Dry Gin Co. Ltd. 
state in their brief that the judges of this 
district apply the principle that a plaintiff 
who files charges should be prepared to 
substantiate them by deposition at once. 
Rule XI1(3) of the New York County 
Supreme Court Rules, relating to tort actions, 
is cited in recognition of this principle. 
However, it should also be observed that 
subdivisions (2), (3), (4) and (5) of said 
rule are as follows: 


“2. Unless an adversary, in the opinion 
of the court hearing a motion with respect 
thereto, has been lax in seeking an exami- 
nation of the opposing party, the mere 
priority of institution of proceedings for 
the examination of the adversary shall 
not entitle the noticing or moving party 
to priority of examination. 


Trade Regulation Reports 
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“3. In actions to recover damages based 
upon tort, other than for fraud or con- 
version of property to which subdivision 
5 hereof shall be applicable, defendants 
generally shall be entitled to priority of 
examination; except that where the owner- 
ship, operation and control of premises or 
instrumentalities is specifically denied in the 
pleadings, then in that event plaintiffs shall 
be entitled to prior examination on such 
issue. 

“4. In actions based on contract, or in 
equity, plaintiffs generally shall be ‘entitled 
to priority of examination, except where it 
appears that by reason of counterclaims 
contained in the answer it would be proper 
that plaintiffs be examined first, as to such 
counterclaims. 

“5. In other actions not specified in this 
rule, the priority of examination will be 
determined by the Special Term in accord- 
ance with the needs and equities of the 
particular case, but with priority being 
extended to plaintiffs in the absence of an 
indication to the contrary.” (cf. Bronx 
County Supreme Court Rule XX, sub- 
divisions 2, 3, 4, 5 


[Protection Against Delay] 


This Court adheres to its original deter- 
mination with respect to plaintiff’s priority 
in the taking of depositions. However, the 
defendants’ respective motions for reargu- 
ment are granted, without leave for oral 
argument and on the basis of the papers 
submitted thereon. Upon such reargument 
on said papers the Court modifies the 
original decision herein to the extent that 
the order made herein shall provide that 
any of the defendants may move to termi- 
nate or limit plaintiff's examinations, in 
addition to the grounds set forth under 
Rule 30(d) of the Federal Rules of Civil 
Procedure, upon a showing of unreasonable 
or unwarranted delay by the plaintiff in 
the conduct of its examinations and that 
in the event such relief be granted to any 
such defendant that said defendant may 
thereupon proceed with its examination of 
the plaintiff and Schenley. 


Settle order on these motions as herein 
modified and upon notice. 
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[| 68,377] Milwaukee Towne Corporation v. Loew’s Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 C 1038. Dated June 4, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Injunctive Relief—Violation of In- 
junction — Contempt Proceeding —Cost of Tabulations Where Violation Not Estab- 
lished—Where a plaintiff in a private action did not establish its charge that the 
defendants violated the terms of an antitrust decree entered against them in the action, 
the court ordered the taxation of costs against the plaintiff. The defendants filed a bill 
of costs which was approved by the clerk of the court. One of the items in the bill of 
costs represented an amount paid by the defendants to an accounting firm for their 
services in preparing tabulations used as evidence in the contempt proceeding. On the plain- 
tiff’'s motion for redetermination of costs, the court ruled that this item should not be 
allowed because it was not a taxable cost. The item was not a fee for copies of papers 
necessarily obtained for use in the case. The court noted that the plaintiff also had similar 
tabulations prepared by an accounting firm and had agreed to the use of the defendants’ 
tabulations, and that, under the circumstances in the case, it would be unfair to charge the 
plaintiff with the expense of both tabulations. 


See Private Enforcement and Procedure, Vol. 2, { 9028. 
For the plaintiff-petitioner: Thomas C. McConnell, Chicago, Ill. 


For the defendants-respondents: Miles G. Seeley, Bryson P. Burnham, and Richard 
F. Hart for Loew’s Incorporated, RKO Radio Pictures, Inc., Columbia Pictures Corpora- 
tion, and Warner Bros. Pictures Distributing Corporation. Edward R. Johnston, Samuel 
W. Block, and Leon Fieldman for Paramount Pictures, Inc. Francis E. Matthews, 
Robert W. Bergstrom, and John F. Caskey for Twentieth Century-Fox Film Corporation. 
Vincent O’Brien and Stuart H. Aarons for Warner Theatres, Inc., and Stanley Warner 
Management Corporation. All of Chicago, Ill. 


For a prior opinion of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1956 Trade Cases {| 68,336; for prior opinions of the U. S. Court of Appeals, 
Seventh Circuit, see 1952 Trade Cases {] 67,392, 67,359, and 1950-1951 Trade Cases ff 62,891, 
reversing U. S. District Court, Northern District of Illinois, Eastern Division, 1950-1951 
Trade Cases { 62,566. 

Memorandum accounting firm of Price, Waterhouse & 
Company for their services in preparing 
various schedules and summaries relating to 
the financial operation of the first-run thea- 
ters in Milwaukee and to the pattern of 
first-run bidding for films released by the 
respondent distributors. These tabulations, 
or audits, were introduced in evidence at the 
hearing before the Special Master and con- 
stituted substantially all of the documentary 
evidence in the proceeding. 


(Petitioner’s Motion for Redetermination 
of Costs) 


Ju.ius J. HorrMan, District Judge [Jn full 
text|: The petitioner has filed a motion for 
redetermination of certain costs taxed against 
it by the Clerk of the court. In holding 
that the petitioner did not establish its 
charge that respondents had violated the 
terms of an antitrust decree previously 
entered against them, this court as a matter 


of course ordered the taxation of costs 
against the petitioner. Respondents sub- 
sequently filed a bill of costs which the 
Clerk allowed in its entirety, 


[Cost of Tabulations] 


The particular item to which petitioner 
objects is the sum of $20,209.51, which repre- 
sents the amount paid by respondents to the 


| 68,377 


[Judicial Code] 


The respondents do not claim that ac- 
countants’ fees as such are taxable as costs. 
Helfer v. Corona Products, Inc., 127 F. 2d 
612 (8th Cir. 1942). Nor do they contend 
that the fees should be taxed as “extra- 
ordinary” costs on the basis that the con- 
tempt proceeding was vexatious or malicious. 
Rather, it is their theory that these fees 
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are taxable as “ordinary” costs under 28 
U. S. C. § 1920. This section provides in 
part: 


“A judge or clerk of any court of 
the United States may tax as costs the 
following: 

* Kx 


“(4) Fees for exemplification and copies 
of papers necessarily obtained for use in 
the case;”. 


The respondents urge that the sum of 
$20,209.51 paid to Price, Waterhouse & 
Company represents a fee for “copies of 
papers necessarily obtained for use in the 
case” which must be taxed as a part of 
the costs; and they say that the case of W. 
F. & John Barnes & Co. v. International Har- 
vester Co., 145 F. 2d 915 (7th Cir. 1945), 
cert. denied, 324 U. S. 850 (1945), requires 
this conclusion. 


[Taxable Costs] 


The court disagrees with the respondents’ 
interpretation of the Barnes decision. In 
that case, a patent infringement action, 
the district court had taxed, inter alia, the 
expenses incurred by the prevailing party in 
preparing charts and models, blue prints, 


photographs of prior art machines and 
draft drawings of accused devices. The 
plaintiffs, who objected to these items, 


contended that there must be specific statu- 
tory authority for the taxation of any item 
of cost. The statute then in force (Fee Bill 
Act of 1853) contained a provision re- 
quiring the taxation of fees for copies of 
papers necessarily obtained for use on trial. 
The Court of Appeals did not say that the 
disputed items fell within this provision. 
What the court did hold, in accordance with 
several Supreme Court decisions, was that 
the allowance of costs in federal courts does 
not require express statutory authorization 
but may rest upon long continued usage, 
confirmed by implication from provisions 
in other statutes. The Court of Appeals 
affirmed the allowance of the disputed costs, 
not because the district court was bound to 
tax them, but because it had the power to 
tax them in its discretion. Even on the 
basis of discretion, the Barnes decision was 
more liberal than most in its allowance of 
costs. See, eg. Specialty Equipment & 
Machinery Corp. v. Zell Motor Car Co., 193 
F, 2d 515, (4th Cir. 1952); McWilliams 
Dredging Co. v. Department of Highways of 
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Louisiana, 187 F. 2d 61 (5th Cir. 1951), af- 
firming 10 F. R. D. 107 (W. D. La. 1950). 


Most courts which have allowed as costs 
the expense of preparing charts and dia- 
grams (in patent cases), or photographs 
and maps (in automobile accident or prop- 
erty cases), have done so on the ground 
that they are analogous to statutory costs. 
See, Swan Carburetor Co. v. Chrysler Corp., 
149 F. 2d 476 (6th Cir. 1945); Banks v. 
Chicago Mill & Lumber Co., 106 F. Supp. 234 
(E. D. Ark. 1950); cf. Hansen v. Bradley, 
114 F. Supp. 382 (D. Md. 1953). It seems to 
the court that there is a significant differ- 
ence between a drawing of a patented 
device, or a map of the site of an auto 
collision, and the tabulations of financial 
and operational data involved here. In each 
case, it is true, the disbursement represents 
in part a fee for performing the service and 
not just the cost of the document alone. 
But drawings and maps function as a 
graphic illustration of important facts in 
issue which require some form of visual 
representation for clear understanding. The 
exhibits in this case were compilations of 
statistics from which both sides hoped 
certain, but opposing, inferences could be 
drawn to support their theory of the 
action. Of course it was helpful, even neces- 
sary, to have this material summarized in 
written form—particularly so since the parties 
elected, in the interest of expediting the 
hearing, not to call any witnesses. The fact 
that evidence is an essential part of a case, 
however, does not mean that the cost of 
obtaining it is necessarily to be taxed 
against the losing party. If that were so, 
nearly every expenditure incurred in pre- 
paring and presenting a case would be 
taxable. This is contrary to established 
practice in the courts of this country. 


[Judicial Discretion] 


The respondents apparently have chosen 
to rest the taxation of these accountants’ 
fees on Section 1920(4) because in their 
view the court must tax them as costs 
if they come within that section. It is their 
position that the only discretion open to 
the court as to Section 1920(4) costs is that 
which might be required in passing on the 
question of whether or not the papers were 
“necessarily obtained”. If they were neces- 
sary to a proper understanding of the case, 
it is said, the disbursement must be allowed. 
This is not correct. Both Rule 54(d) and 
Section 1920 are founded on the existence 
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of judicial discretion in the allowance of 
costs. Judge Chesnut has nicely summar- 
ized the principle expressed in the two pro- 
visions in Hansen v. Bradley, 114 F. Supp. 
382, 384 (D. Md. 1953) : 


“The general result seems to be that now the 
allowance of costs in all civil actions in 
federal courts is basically discretionary with 
the court although generally in practice 
the proper taxable items of cost will be 
allowed to the prevailing party. But, 
even when the costs generally are allowed 
to the prevailing party, it is discretionary 
with the court whether particular items, 
when objected to, should be allowed. As 
in other cases of the exercise of judicial 
discretion the allowance of particular 
items as court costs is to be determined 
from the facts and circumstances of the 
particular case.” 


See, also, Bush v. Remington Rand, Inc., 213 
F. 2d 456, 466 (2d Cir. 1954), cert. denied, 348 
U. S. 861 (1954), (“The allowance of costs 
to the prevailing party is not a matter of 
absolute right; the Trial Court has in- 
herent power to disallow a part, or all, of 
the costs in a case.”’); Harris v. Twentieth 
Century-Fox Film Corp., 139 F, 2d 571, 572 
(2d Cir. 1943); Banks v. Chicago Mill & 
Lumber Co., 106 F. Supp. 234, 236 (E. D. 
Ark, 1950). Thus, even if the court were to 
hold— which it does not— that the fees 
paid to Price, Waterhouse & Company fell 
within Section 1920(4), or were analogous 
to the costs therein described, we would 
decide only that there is authority to tax 
them, not that they must be taxed. Since 
the court believes that only a strained con- 
struction (not required by the Barnes deci- 
sion) could extend the section to accountants’ 
fees of this nature, the discretion is even 
clearer. In the exercise of that discretion, 
the court holds that the item of $20,209.51, 
representing fees paid to Price, Waterhouse 
& Company, shouid be disallowed. 


[Two Audits] 


As the transcript of the hearing before the 
Special Master discloses, both petitioner and 
respondents employed accounting firms to com- 
pile and summarize certain data in preparation 
for this case. To some extent their work 
overlapped. In fact, the two groups of ac- 
countants worked in collaboration on the basic 
figures. The tabulations finally received in 
evidence were those prepared by respondents’ 
accountants. Most of them were introduced in 
evidence by the petitioner; the remainder, by 
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respondents. It does not appear from the 
record why it was decided to use respondents’ 
tabulations instead of those prepared for peti- 
tioner; but it is a reasonable assumption 
that the former may have been more com- 
plete, or set up in a more readable form. 
The respondents would have been hard put 
to justify taxation of the cost of preparing 
these tabulations, particularly under Section 
1920(4), if their exhibits had not been the 
ones actually put in evidence. Yet, in the 
case of four of the profit and loss sum- 
maries, the petitioner had originally intro- 
duced the statements prepared by its own 
accountants. Later, as a matter of con- 
venience and to avoid duplication, petitioner 
offered to withdraw its statements and 
substitute similar ones prepared by Price, 
Waterhouse & Company. In the court’s 
view this incident emphasizes the unfair- 
ness of charging petitioner with the expense 
of both audits. The audits were prepared 
for the enlightenment of counsel, as well 
as of the Master and court. In the circum- 
stances present here, they were an expense 
incident to litigation for which each party 
should bear its own burden. 


[Suggested Procedure] 


The court would like to suggest that the 
parties might have avoided this controversy 
by agreeing before hearing to have a single 
audit prepared with the expense to be 
shared jointly. Another course open was 
for either side to apply to the court for an 
order authorizing whatever audit was deemed 
essential. If this had been done, the court 
could not only have avoided duplication 
but also have exercised some control over 
the scope and cost of the work. In such a 
case the expenditure might be allowed as a 
taxable cost without placing one party at 
the mercy of the other’s concept of what 
was needed. See Brookside Theatre Corp. v. 
Twentieth Century-Fox Film Corp., 11 F. R. 
D. 259 (W. D. Mo. 1951). 


[Clerk’s Function] 


The respondents have also raised a question 
as to the allowable scope of review by this 
court of the Clerk’s action in view of the fact 
that petitioner did not appear in person before 
the Clerk to argue its objections to the bill of 
costs. As the court understands respondents’ 
point, it is only that petitioner has in effect 
waived its right to claim either that the 
exhibits were not “necessarily obtained”, or 
that the fee paid to Price, Waterhouse & Com- 
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pany was excessive. They do not contend that 
petitioner is foreclosed from raising the basic 
question as to the propriety of taxing the fees 
at all. Since the court’s decision relates to the 
latter, there is no need to discuss whether 
objections as to necessity or cost must first 
be argued before the Clerk. 


The Clerk’s function in fixing costs is pri- 
marily clerical, that of assessing and approy- 
ing the ordinary taxable costs provided for by 
statute or established practice in the district. 
The item in dispute here is in no sense an 
ordinary taxable cost, and it is the court’s 
view that the petitioner was right in assum- 


Cited 1956 Trade Cases 
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ing that the dispute could be settled only by 
the court, which alone is familiar with the 
circumstances of the case and possesses the 
requisite judicial power and discretion to 
decide whether those circtumstances call for the 
requested allowance. 


[Order] 


An order has been entered retaxing the 
bill of costs, as approved by the Clerk on 
April 19, 1956, by eliminating therefrom the 
item of $20,209.51, representing the fee paid 
by respondents to Price, Waterhouse & 
Company. 


[68,378] Baim & Blank, Inc. v. Admiral Corporation, Admiral Corporation New 
York Distributing Division, Inc., and Admiral Corporation of New Jersey. 


In the United States District Court for the Southern District of New York. Civil 


106-65. Filed June 13, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Com- 
plaint—Geographical and Time Limitations—A motion to dismiss the third complaint 
filed in a treble damage action was denied on the condition that the plaintiff file amend- 
ments to the complaint setting forth time and geographical limitations. 


See Private Enforcement and Procedure, Vol. 2, § 9009.170. 
Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 


Interrogatories—Geographical and Time Limitations.——A plaintiff in a treble damage 
action was required to incorporate both time and geographical limitations in interrogatories 
it served on the defendants. The court also ruled that certain questions should be con- 
fined to the defendants themselves without regard to other affiliated corporations or 
businesses, and that the names of persons preparing the answers to the interrogatories 


and the sources of their answers need not be furnished. 
See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiff: Netter & Netter, New York, N. Y. 
For the defendant: O’Brien, Driscoll & Raftery, New York, N. Y. 


Memorandum 
[Sufficiency of Third Complaint] 

EpmuNp L. Patmiert, District Judge [/n 
full text]: Defendants have moved to dismiss 
the third complaint served in this action for 
treble damages under the Robinson-Patman 
and Sherman Acts. 15 U.S. C. § 13, § 1 et 
seq. (1952). They also seek to strike plain- 
tiff’s interrogatories. 

The last complaint was dismissed without 
prejudice to further amendment in an opinion 
of this Court. Baim & Blank, Inc. v. Admiral 
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Corp. [1955 Trade CAsEs { 68,088], 132 F. 
Supp. 412 (S. D. N. Y. 1955). The defects 
specifically adverted to in that opinion have 
been substantially remedied in the pleading 
now under attack. Plaintiff has described 
the nature of the discriminations and the 
manner in which it was injured by practices 
alleged to have violated the Robinson-Pat- 
man Act. It has alleged an agreement 
among the defendants and their chain store 
customers, some of whom are specifically 
enumerated, to pursue a plan of discrimi- 
nation which, if proven and unjustified by 
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the defendants, would constitute a con- 
spiracy or combination to restrain trade in 
violation of the Sherman Act. While per- 
haps inartistic and poorly organized, this 
pleading clearly gives ample notice to the 
defendants of the nature of the acts com- 
plained of. With certain exceptions, here- 
after to be noted, it also affords a workable 
basis for limiting and defining the per- 
missible scope of pre-trial inquiry. 

Plaintiff has failed, however, in this amended 
complaint to set forth the dates during which 
it had business relations with the defendants 
and during which, presumably, the injuries 
complained of occurred. In the previous 
complaint, this period was alleged to have 
begun in December, 1948. Apparently, it 
ended in June, 1952, when the plaintiff 
ceased doing business. Plaintiff is directed 
to serve an amendment to the present 
complaint addressed to both causes of action 
and incorporating that time limitation. 


The first cause of action should also con- 
tain a geographical limitation. The plaintiff 
claims to have operated one store in the 
Borough Park section of Brooklyn. It 
would seem unduly burdensome to compel 
the defendants to respond to general alle- 
gations and interrogatories concerning their 
relations with customers located through- 
out the country. Plaintiff has nowhere 
indicated that his competitive position was 
affected by the defendants’ conduct outside the 
Greater New York area. 


[Interrogatories| 


Both time and geographical limitations 
should be incorporated in plaintiffs inter- 
rogatories. Once further details of the 
plaintiff’s causes of action have been elicited 
through pre-trial discovery procedure, con- 
duct of the defendants other than during 
the period of their business dealings with 
the plaintiff, and outside the area in which 
plaintiff competes, may prove to have some 
bearing on the conspiracy question. At the 
present stage of the action, however, plain- 
tiff admits a lack of information concerning 
the precise nature and extent either of the 
discriminatory practices or of the con- 
spiracy. The conspiracy is alleged to have 
begun “some time after the end of World 
War II.”” With no present basis for deter- 
mining the probable relevancy of such in- 
formation, to require the defendants to 
search their records as far back as 1944 
would impose an undue burden. And, since 
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the conspiracy is alleged to have affected 
competition in the Greater New York area 
only, questions concerning defendants’ relation- 
ship with customers outside that area would 
be unwarranted, at this point, by either 
cause of action. 


[Rulings on Interrogatories]| 


As to the period between 1948 and 1952, 
defendants should be required to answer 
question I, with some limitations. The scope 
of that question, as well as of question IJ, 
should be confined to the defendants them- 
selves without regard to other affiliated 
corporations or businesses. There is no 
basis in the complaint for inferring that 
other affiliates of the defendants were in- 
volved in any of the activities alleged, 
assuming they have such affiliates. Question 
I. B. 4 should be rephrased to ask only the 
name of “any officer responsible for administer- 
ing the advertising policies of the defendants.” 
The relevancy of information concerning 
the development of advertising policies is 
not apparent. Nor would it appear neces- 
sary or especially helpful for the plaintiff to 
have the names of all persons involved in 
the transportation of defendants’ products 
or the supervision of their accounts. The 
name of one officer or managing agent in 
charge of administering each of the func- 
tions specified in questions I B. 6, 7 and 8, 
and available for examination, should afford 
plaintiff basis for further inquiry without 
involving the defendants in the preparation 
of unduly lengthy answers to these interrog- 
atories. 


Question I B. 5 should be eliminated. 
Defendants’ warehousing arrangements have 
no apparent bearing upon the subject matter 
of this complaint. 


The names of persons preparing the in- 
terrogatories and the sources of their answers 
need not be furnished. Nor need the corres- 
pondence or documents referred to in question 
II or the persons who prepared them be 
specifically enumerated. Sufficient infor- 
mation to identify these documents for 
subpoena or motion under Rule 34 can be 
obtained by the plaintiff through deposition, 
and the burden on the defendants would be 
less severe. In reframing these questions, 
plaintiff is also directed to confine its scope 
to the activities of the defendants them- 
selves, eliminating unidentified affiliates or 
subsidiaries. ; 
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[Disposition of Motions] 


The motion to dismiss the complaint is 
denied on condition that plaintiff serve an 
amendment, as indicated herein, within ten 
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The motion to vacate the interrogatories 
is granted in part and denied in part on 
condition that plaintiff settle an order within 
ten days, attaching thereto proposed new 


days. interrogatories in conformity with this opinion. 


[| 68,379] Florence W. Brill, Herman Canter, Edward Netter, Frances Netter and 
Robert Netter v. General Industrial Enterprises, Inc. (formerly The Midvale Company), 
Baldwin Securities Corporation, Midvale-Heppenstall Company, The Heppenstall Com- 
pany, Howard H. Casee, Walter H. Lewis, Lloyd R. Loewen, Lewis W. Metzger, 
Richard T. Nalle, Adolph O. Schaefer, Edward Hopkinson, Jr., and C. E. Acker. 


In the United States Court of Appeals for the Third Circuit. No. 11,843. Argued 
May 7, 1956. Filed June 20, 1956. 


Sur Motion to Dismiss Appeal. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Appeal and Error 
—Moot Action—Dismissal of Appeal—An appeal from a trial court order dismissing a 
stockholders’ derivative action to enjoin the sale of the corporation’s assets as illegal 
under the Federal antitrust laws was dismissed on the ground that the action had become 
moot because the sale of the assets sought to be enjoined by the stockholders had been 
completely consummated. The stockholders did not apply for an order to maintain 
the existing status pending their appeal, and they knew that the time element was critical 
in the proceedings in view of the fact that a tax benefit would be lost if the sale was not 
effected by a certain date. The mere filing of an appeal, in the absence of a stay of pro- 
ceedings, cannot operate as an injunction where none has been granted by the trial court. 
An appeal from a decree dismissing a complaint seeking an injunction, or refusing to 
grant an injunction, will not disturb the operative effect of such decree, and where the 
act sought to be enjoined has been performed, appellate courts will deny review on the 
ground of mootness. A motion to reserve decision on the motion to dismiss the appeal 
or to remand the cause to the trial court to permit the filing of supplemental pleadings 
was denied. 


See Private Enforcement and Procedure, Vol. 2, § 9020.55, 9022.50, 9027. 
For the plaintiffs-appellants: J. Robert Ellner, New York, N. Y. 


For the defendants-appellees: Thomas B. K. Ringe, Philadelphia, Pa., and Ralph 


H. Demmler, Pittsburgh, Pa. 


Dismissing an appeal from the U. S. District Court, Eastern District of Pennsylvania, 
1955 Trade Cases { 68,238. 


Before GoopricH, McLAUGHLIN and KALopner, Circuit Judges. 


subject the corporation to civil and criminal 
liability. 

Defendants moved to dismiss the appeal 
on the ground of “mootness” in that the 
sale sought to be enjoined by plaintiffs was 
completely consummated subsequent to the 
dismissal above stated and prior to the 
filing of the appeal. 

Plaintiffs, in turn, moved to reserve the 
decision on the Motion to Dismiss until the 


Opinion of the Court 
[Motion to Dismiss Appeal] 

By Katopner, Circuit Judge [Jn full text]: 
Plaintiffs appealed from an Order of the 
District Court for the Eastern District of 
Pennsylvania dismissing their stockholders’ 
derivative action to enjoin the sale of the 
corporation’s assets which was premised on 
their contention that such sale would vio- 
late the federal anti-trust laws and thus 
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hearing of the appeal, or, in the alternative, 
to remand the cause to the District Court 
to permit the filing of supplemental pleadings. 


[Acquisition of Assets] 


For the purposes of this discussion the 
facts may be summarized as follows: 


On December 2, 1955, the Midvale Com- 
pany (“Midvale’’) entered into an agree- 
ment with the Midvale-Heppenstall Company 
(“Heppenstall”) for the sale to the latter of 
its physical assets which consisted prin- 
cipally of a steel and ordnance plant at 
Nicetown, Philadelphia, Pennsylvania. Hep- 
penstall agreed to pay Midvale $6,100,000 
cash and to assume certain obligations of 
Midvale including a contract which the 
latter had with the United States. Midvale 
was to retain its net liquid assets and the 
right to certain income tax credits which 
together totalled approximately $8,000,000. 


On December 7, 1955, notice was given 
to the stockholders of Midvale that a 
special meeting would be held on December 
21, 1955, to approve or disapprove of the 
proposed sale, and if such approval were 
given, to act upon a proposal to change 
Midvale’s name to General Industrial En- 
terprises, Inc. The purpose of this change 
was to continue the existence of the cor- 
poration, utilizing its assets for investment 
and reinvestment. 


[Stockholders’ Action] 


On December 19, 1955, the plaintiffs, some 
of them stockholders of Midvale, others 
stockholders of Baldwin Securities Corpo- 
ration (which owned 62% of Midvale’s cap- 
ital stock) instituted their stockholders’ action.’ 


The Complaint contained three counts. 
The first two counts alleged in substance 
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that the sale price was inadequate and that 
the sale would not be in the interest of 
Midvale stockholders. The third count was 
premised on the allegation that the sale 
would violate the anti-trust laws.” The Com- 
plaint prayed for an injunction which would 
prevent the defendants from holding the 
Midvale stockholders’ meeting on Decem- 
ber 21, 1955, from voting shares in favor of 
the proposed sale and from otherwise con- 
summating it, and finally, a decree declar- 
ing the proposed sale to be illegal. Following 
the filing of Answers a hearing on the 
plaintiffs’ motion for a temporary restrain- 
ing order was begun in the District Court 
on December 20th, the day before the stock- 
holders’ meeting.’ 


The necessity of having the controversy 
promptly disposed of was apparent from 
the beginning of the hearing, not only be- 
cause the purchase agreement in terms 
provided for consummation by December 
31, 1955, but also because it was expected 
that a tax benefit of approximately $1,800,000 
would be lost if the sale were not effected 
by that date. In view of this, at the end of 
the first day of hearing on December 20, 
1955, it was agreed, with the approval of 
the court, that the Midvale stockholders’ 
meeting might be held as scheduled on 
December 21, 1955, but the hearing before 
the court should resume on December 22, 
1955 as a final hearing, and that upon its 
conclusion the court would make a ruling 
which, if favorable to defendants, would be 
rendered in time to permit consummation 
of the sale by December 31, 1955. 


At their meeting on December 21, 1955, 
Midvale’s stockholders approved the pur- 
chase agreement and the transactions con- 
templated thereby, 431,896 votes having been 


1On December 16, 1955, Samuel Gomberg and 
certain other shareholders of Midvale instituted 
a stockholders’ diversity-of-citizenship suit (‘‘the 
Gomberg suit’’) in the court below, at Civil 
Action No. 20,012, against Midvale, Baldwin 
Securities Corporation and various directors of 
Midvale and Baldwin. The substance of that 
Complaint for Injunction was that the sale price 
under the Purchase Agreement was inadequate 
and that the sale would not be in the best in- 
terests of Midvale’s stockholders. Plaintiffs 
asked for a temporary restraining order and 
injunction which would prevent the defendants 
from submitting the proposed sale or any simi- 
lar sale to the stockholders’ meeting, from vot- 
ing any shares in favor of the sale, and from 
taking any other action toward consummation 
thereof. 
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2'The essence of the third count of the Brill 
Complaint was that the Westinghouse Electric 
Corporation, Allis-Chalmers Manufacturing Com- 
pany and General Electric Company, competitors 
as among themselves, but not made defendants 
to the suit and not parties to any agreement 
with Midvale or Baldwin, had agreed with 
Heppenstall to subscribe to sufficient non-voting 
preferred stock of Midvale-Heppenstall to fi- 
nance in part its purchase of Midvale’s assets, 
and thus to prevent possible liquidation of Mid- 
vale’s business, and that the proposed sale would 
reduce competition and restrain trade in viola- 
tion of the Sherman and Clayton Acts, with con- 
sequent exposure of Baldwin and Midvale to 
possible criminal and civil liability. 

3 The hearing was really in the Gomberg suit. 
By agreement of the parties the hearing was 
extended to cover the Brill suit. 
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cast in favor of the sale and 58,373 votes 
against it. The change in Midvale’s name 
to “General Industrial Enterprises, Inc.” 
was approved also, 432,887 votes to 58,019. 


Following the stockholders’ meeting the 
hearing was resumed as a final hearing on 
December 22, 1955. During the course 
thereof the plaintiffs in the Brill suit were 
permitted to amend their third cause of 
action or count by deleting paragraph 39 
of the Complaint, which had stated: 


“This cause of action is brought under 
the Federal Anti-Trust Laws, commonly 
referred to as the Sherman Anti-Trust 
Act and the Clayton Act.” 


and substituting instead the following: 


“This action is brought by the plaintiffs, 
citizens of states other than the states 
of which the defendants are citizens to 
enjoin threatened violations of the Fed- 
eral Anti-Trust Statutes (15 U. S. C. 
Sections 1 and 18).” 


Also during the hearing the defendants 
filed a motion, and the court heard argu- 
ment thereon, for dismissal of the third 
cause of action in the Brill suit (ie. the 
count under the Sherman and Clayton 
Acts), on the ground that it failed to state 
a claim against defendants upon which re- 
lief could be granted, in that plaintiffs had 
no standing as shareholders of Midvale 
and/or Baldwin to seek an injunction against 
alleged violation of the anti-trust laws, and 
even if plaintiffs had such standing, no facts 
were alleged on the basis of which any 
violation of the anti-trust laws could be 
found as against Midvale and/or Baldwin. 


The evidence at the hearing related prin- 
cipally to the fairness of the proposed sale, 
with particular reference to the adequacy 
of the purchase price. In view of defend- 
ants’ motion to dismiss the anti-trust count 
of the Brill complaint and the fact that a 
hearing on such count was not then feasible 
anyway, little or no evidence with respect 
to the alleged violation of the anti-trust 
laws was introduced. The hearing was con- 
cluded on December 23, 1955, with the 
understanding that if the court did not 
grant defendants’ motion to dismiss the 
anti-trust count of the Brill complaint, a sub- 
sequent hearing might be had on that count. 
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[Trial Court Ruling] 


On December 29, 1955 the court entered 
its orders (1) denying plaintiffs’ prayer for a 
final injunction in the Gomberg suit, (2) 
denying plaintiffs’ prayer for a final injunc- 
tion under the first and second counts in the 
Brill suit, and (3) granting defendants’ mo- 
tion to dismiss the third count in the Brill 
suit for a preliminary injunction under the 
anti-trust laws. 


On December 30, 1955 the court filed its 
consolidated Opinion in both the Gomberg 
and Brill suits, holding that the proposed sale 
was fair and reasonable to Midvale, that 
no cause of action had been stated in the 
Brill suit for alleged violation of the anti- 
trust laws, that plaintiffs’ prayer for an 
injunction in the Gomberg suit and under the 
first and second causes of action in the 
Brill suit should be denied, and that defend- 
ants’ motion to dismiss the complaint with 
respect to the third or anti-trust count in 
the Brill suit should be allowed. 


[Sale and Notice of Appeal] 


The defendants, pursuant to the District 
Court’s action, consummated the sale on 
December 30, 1955. Subsequent to such 
consummation the plaintiffs, the same day, 
filed notice of appeal with respect only to 
the District Court’s dismissal of the anti- 
trust count of their complaint for an in- 
junction. The appeal was docketed here on 
February 7, 1956. No supersedeas bond was 
ever filed.* 


[Appeal Dismissed] 


Defendants’ Motion to Dismiss the appeal 
was filed on April 20, 1956. Its premise is 
that the cause has become moot in that the 
sale of assets sought by the plaintiffs to be 
enjoined has been completely consummated 
in accordance with the December 29th Or- 
der of the District Court and its Opinion of 
December 30th; to hold otherwise would be 
to give this appeal, for which no security 
analogous to an injunction bond has been 
posted, the practical effect of an injunction. 

We agree. 

No order was sought by the plaintiffs to 
maintain the existing status pending their 
appeal following the filing of the District 
Court’s Order of December 29, 1955 grant- 


4 No appeal was ever filed in the Gomberg suit. 
Nor was appeal ever filed with respect to the 
District Court’s denial of plaintiffs’ prayer for 
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a final injunction under the first and second 
counts in their complaint. 
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ing the defendants’ motion to dismiss the 
third cause of action premised on the anti- 
trust laws. Nor was such an order sought 
by the plaintiffs following filing of the Dis- 
trict Court’s Opinion on December 30th, 
pursuant to its Order of the previous day. 
The plaintiffs knew that the time element 
was critical in these proceedings; that a 
tax benefit of approximately $1,800,000 would 
be lost if the sale was not effected by De- 
cember 3lst and that accordingly the de- 
fendants would hasten, in the event of a 
favorable decision by the District Court, to 
consummate the transaction forthwith since 
December 30th was virtually the last busi- 
ness day of the year (December 3lst was a 
Saturday); they had in fact agreed that the 
District Court should resume on December 
22d as a “final hearing” because of the 
critical time element in the situation. 


It is well-settled that the mere filing of 
an appeal, in the absence of a stay of pro- 
ceedings, cannot operate as an injunction 
where none has been granted by the court 
below; otherwise stated, an appeal from a 
decree dismissing a complaint seeking an 
injunction, or refusing to grant an injunc- 
tion, will not disturb the operative effect of 
such a decree, and where the act sought 
to be restrained has been performed, the 
appellate courts will deny review on the 
ground of mootness. Mulls v. Green, 159 
U. S. 651 (1895); Jones uv. Montague, 194 
U. S. 147 (1904); Selden v. Montague, 
194 U. S. 153( 1904); Richardson v. Mc- 
Chesney, 218 U. S. 487 (1910); Wingert v. 
First National Bank of Hagerstown, 223 U.S. 
670 (1912); Shaw uv. Lane, 47 App. D. C. 
170, 173 (D. C. Cir. 1917), appeal dismissed 
sub nom. Shaw v. Payne, 254 U. S. 609 
(1920); Chesapeake Western Ry. v. Jardine, 
8 F. 2d 194 (D. C. Cir. 1925), cert. den. sub 
nom. Town of Bridgewater v. Jardine, 270 
U. S. 653 (1926); California Canning Peach 
Growers v. Myers, 78 F. 2d 194, 195 (9th Cir. 
1935). 

What was said in Shaw v. Lane, supra, 
is particularly appropriate. There an ap- 
peal was dismissed where it sought to re- 
view the District Court’s dismissal of a bill 
for an injunction to restrain the Secretary 
of the Interior from approving and deliver- 
ing certain mineral leases of property be- 
longing to an Indian tribe, it appearing that 
pending the appeal the leases had in faci 
been approved and delivered. 
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Said the Court, pages 173-174: 

“This is a clear case, where appellants 
applied to the court for a_ restraining 
order, which was denied, and no stay 
of proceedings was had pending appeal. 
The rule is without exception that, where 
appeal is taken from a decree dismissing 
a bill for injunction, and pending appeal 
the act sought to be restrained is done, 
the appeal will not operate as a stay of 
proceedings. ‘The general rule is well 
settled that an appeal from a decree 
eranting, refusing, or dissolving an in- 
junction, does not disturb its operative 
effect. Hovey v. McDonald, 109 U. S. 150, 
161 . . . Slaughterhouse Cases, 10 Wall. 
273, 297 . . . Leonard v. Ozark Land Co., 
105) Ul S) 465), 468 When an injunc- 
tion has been dissolved, it cannot be re- 
vived except by a new exercise of judicial 
power, and no appeal by the dissatisfied 
party can of itself revive it. A fortiori, 
the mere prosecution of an appeal cannot 
operate as an injunction where none has 
been granted.’ Knox County v. Harshman, 
LSZAU RS Age ae 


[Motion To Reserve Decisions] 


There remains for disposition the plain- 
tiffs’ motion to reserve decision on defend- 
ants’ motion to dismiss, or in the alternative, 
to remand the cause to the District Court 
to permit the filing of supplemental plead- 
ings, pursuant to Rule 15(d), Federal Rules 
of Civil Procedure, and to amend _ their 
prayer for relief to include the setting aside 
of the consummated sale. 


As to the request to reserve decision 
on the motion to dismiss until hearing of 
the appeal: 


We agree with the defendants’ contention 
that such reservation “could only result in 
a wasteful expenditure of time in argument 
on the merits of an appeal which is moot” 
and that “the very purpose of the motion 
to dismiss is to avoid such a needless waste 
of time and effort.” 


[Motion To Remand| 


As to plaintiffs’ motion to remand to 
permit filing of supplemental pleadings 
under Rule 15(d) and to amend their prayer 
for relief: 


Plaintiffs have misconstrued Rule 15(d). 
It provides for supplemental pleadings while 
the matter is still pending in the District 
Court so as to permit the parties to bring 
the controversy up to date, but here the 
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District Court terminated the litigation, as 
far as it was concerned, by dismissing the 
plaintiffs’ action. 


; By their motion plaintiffs are really seek- 
ing “new” relief in the form of an order 


(by the District Court) setting aside the 
consummated sale. 

For the reasons stated the plaintiffs’ 
motion will be denied and the defendants’ 
motion to dismiss will be granted. 


[] 68,380] Jersey Tire Co., Inc. and Apartment House Supply Co. (doing business as 
Brick Church Appliance Co.) v. Philco Distributors, Inc. and Philco Corporation. 


In the United States District Court for the Southern District of New York. Civil 
97-322. Filed June 13, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Price Discrimination—The fifth com- 
plaint served in a private antitrust action was stricken on the grounds that the claims of 
each plaintiff were not separately stated and numbered, the precise nature of the damages 
allegedly suffered and their causal relationship to the acts of the defendants were not set 
forth, it was impossible to ascertain the extent of the discrimination claimed because only 
two “favored customers” were named, and the competitive relationship between the plain- 
tiffs and the alleged “favored customers” of the defendants was described only conclusion- 


ally, without any definition of the geographical area in which they did business. 
See Private Enforcement and Procedure, Vol. 2, J 9009.750. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 
For the defendants: Donovan, Leisure, Newton & Irvine, New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, 


see 1956 Trade Cases {| 68,324. 


Memorandum 
[Complaint Stricken] 


Epmunp L. Patmiert, District Judge [/n 
full text]: This action for treble damages 
and injunctive relief under the Robinson- 
Patman Act originally was brought on 
behalf of two plaintiffs. As a result of 
circumstances discussed in an opinion filed 
April 16, 1956 [1956 TrapvE Cases { 68,324], 
the action of Apartment House Supply Co. 
was discontinued. The defendants’ motion 
to strike the amended complaint for failure 
to comply with an earlier order of this 
Court remains outstanding as against the 
plaintiff Jersey Tire Co., Inc. 

The previous complaint was dismissed by 
Judge Dawson on February 17, 1956 [1956 
TravE Cases § 68,285], in a memorandum 
referring to Judge Weinfeld’s criticisms of a 
similar complaint in Baim & Blank, Inc., v. 


Trade Regulation Reports 


Admiral Corp. {1955 Trane Cases { 68,088], 
1320 R= Supp. 412 (Se -DF N= Y.71955)te Ale 
though this is the fifth complaint served 
in this action, it does not comply with that 
order. The claims of each plaintiff have 
not been separately stated and numbered. 
The precise nature of the damages allegedly 
suffered and their causal relationship to 
the acts of the defendants have not been 
elucidated. See Baim & Blank, Inc. v. Ad- 
miral Corp., supra. The competitive relation- 
ship between the plaintiffs and the alleged 
“favored customers” of the defendants is 
described only conclusorily, without any 
definition of the geographical area in which 
they did business. Since only two “favored 
customers” are mentioned it is impossible 
to ascertain the extent of the discrimination 
claimed. 

Defendants’ motion 
plaint is granted. 


to strike the com- 
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[] 68,381] Colgate-Palmolive Company and The Sperry & Hutchinson Company, 
Intervenor v. Max Dichter & Sons, Inc. et al. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 56-297-A. Dated June 8, 1956. Supplementary Opinion dated June 20, 1956. 


Massachusetts Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Policy— 
Retailers’ Issuance of Trading Stamps.—A fair trader was not entitled to a preliminary 
injunction restraining nonsigners of fair trade contracts from selling its fair traded prod- 
ucts below their established prices because the fair trader failed to enforce its fair trade 
prices against retailers who issued trading stamps with the purchase of the fair traded 
products sold at their minimum prices. The issuance of the trading stamps constituted 
a reduction in the price of the fair traded products even though the issuance of the stamps 
also constituted a discount for cash. A cash customer was given one stamp for every full 
ten cents of his total bill. When 1200 stamps were accumulated (representing purchases 
totalling $120), the customer could exchange the stamps for specified merchandise pro- 
vided by the trading stamp company. The market value of the premium merchandise was 
about $3.00 per 1200 stamps. This was a direct quantity discount paid retroactively like 
a quota discount, and, although the discount was not large, a price reduction, not author- 
ized by the Massachusetts Fair Trade Act, was effected. The fair trader’s toleration of 
trading stamps did not constitute unclean hands. Its belief that the issuance of such 
stamps did not constitute a price reduction was a reasonable mistake of law. Subse- 
quently, upon a showing that the fair trader notified retailers to stop issuing such trading 
stamps and that the fair trader was prepared to sue those who did not comply, the court 
ordered the issuance of a preliminary injunction against the nonsigners. 


See Fair Trade, Vol. 1, {| 3294, 3440.23. 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Be Sued—Owner 
of Department Store—Sales by Concessionaire——In a fair trade enforcement action, an 
owner of a self-service department store contended that he could not be enjoined from 
selling a fair trader’s products below their established prices because the fair traded goods 
were sold by a concessionaire. In rejecting the contention, the court found that the owner 
actively participates in each sale by virtue of his operation of the check-out and cash 
register proceeding, and that he is the apparant seller from the viewpoint of the purchaser. 
Individual controllers of policy may fall within the scope of a fair trade injunction. 


See Fair Trade, Vol. 1, J 3320. 


For the plaintiff: Withington, Cross, Park & McCann by John F. Groden, Boston, 
Mass., and Samuel Lane of Casey, Lane and Mittendorf, New York, N. Y. 


For the intervenor: Sullivan & Worcester by Edward H. Bennett, Jr., Boston, Mass., 
for the Sperry & Hutchinson Company. 


For the defendants: Henry Gesmer and Newton A. Lane, Boston, Mass. 


Opinion 
[Suit Against Nonsigners]| 


AupricH, District Judge [Jn full text]: 
This is a suit by a manufacturer for an 
injunction against violation by non-signers 
of a Massachusetts fair trade agreement. 
Mass: Gp la (hereashids) scan OSmassnl 4 ACD: 
General Electric Co. v. Kimball Jewelers, Inc. 
[1956 Trape Cases § 68,291] 1956 Mass. 
A. S. 305, 132 N. E. 2d 652. While strictly 
the present proceeding is an application for 
a preliminary injunction, I declined to grant 
the injunction on affidavits and statements 


1 68,381 


of counsel, and requested evidence which I 
hoped would be the same on this issue as 
that which the parties would offer on the 
merits. Counsel have so described the evi- 
dence now received. 


[| Defense | 

I find diversity of citizenship; that the 
jurisdictional amount exists on the same 
basis as Judge Wyzanski’s in Eastman Kodak 
Co. v. Lee-Wilson, Inc., D. C. D. Mass., 138 
F. Supp. 591; that plaintiff has executed 
fair trade agreements with a number of 
Massachusetts retailers; that it is engaged 
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in a business within the statute, and that 
it has long published its fair trade prices to 
the defendants. I further find that the 
defendants* have consistently and wilfully 
sold below these prices. There is only one 
principal defense, namely, that the plaintiff, 
by reason of its failure to enforce against 
others, is not in a position to assert its 
rights against the defendants. The defend- 
ants contend that the plaintiff has not shown 
that it has pursued a vigorous campaign of 
enforcement. Whether such default be con- 
sidered acquiescence, waiver, or unclean 
hands, I believe the burden is on the de- 
fendants, and not on the plaintiff. Regard- 
less of where the burden lies, however, I 
am clear that there was no intentional waiver 
or acquiescence. ‘To the extent that plain- 
tiff’'s enforcement has been ineffective it 
was not because plaintiff wanted it that way. 
The more serious question is whether its en- 
forcement has been reasonable and diligent, 
regardless of its intentions. 


[Enforcement Policy] 


I find that even prior to the Massachusetts 
Fair Trade Law, hereinafter called the 
Act, plaintiff was an adherent and enforcer 
of price maintenance. It likes the Act, and 
top management believes it “never had it so 
good.” Plaintiff's sales force is so indoctri- 
nated, and I assume they believe it, too. 
Under these circumstances plaintiff feels 
that it is reasonable to rely primarily on its 
sales force, as distinguished from separate 
“police,” to check on compliance at the 
retail level. The sales force’s comparatively 
frequent checking is supplemented by com- 
plaints from retailers when their competi- 
tors are violating, and by a Massachusetts 
association of druggists, which is a strong 
and active exponent of fair trade in the 
cosmetic field. Plaintiff finds that violations 
are only occasional, that many, proportion- 


1A number of the defendants contend that 
they are outside the appropriate scope of an 
injunction. Some of the violations complained 
of are taking place in a self-service department 
store known as the Forest Hills Factory Out- 
let. The defendant who owns the store points 
out that plaintiff's goods are sold by a con- 
cessionaire. However, he is the apparent seller 
from the standpoint of the purchaser. Timmins 
v. F. N. Joslin Co., 303 Mass. 540; Barron v. 
McLellan Stores, 310 Mass. 776. Furthermore, 
he participates actively in each sale by virtue 
of operating the check-out and cash register 
proceeding which completes it. Other defend- 
ants operate this concession and other violators 
through closely held corporations, which are, 
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ately, are only accidental and readily cor- 
rected, and that usually even intentional 
violators can be dissuaded. When these are 
not, suit is brought. I credit plaintiff’s 
testimony, and its findings. Naturally, re- 
sults are not perfect, but, especially con- 
sidering the size of its operation, (2500 
outlets in Massachusetts alone), absolute 
perfection cannot be expected. Apart from 
the matter of tolerating trading stamps and 
similar devices, if that is a defect, I find that 
plaintiff's enforcement has been both rea- 
sonable and diligent.? General Electric Co. 
v. Kimball Jewelers, Inc., supra. 


[Trading Stamps | 


On the matter of trading stamps I find 
that large local chains of grocery and house- 
hold supply stores, or supermarkets, have, 
particularly since the fall of 1955, engaged 
in practices typified by the trading stamp 
operation licensed by the intervening plain- 
tiff Speery & Hutchinson Co., hereinafter 
called S. & H. Plaintiff admittedly ac- 
quiesces in this practice. The licensed 
stores are so numerous, and their business 
so extensive, that if this constitutes ac- 
quiescence in violations of the Act plaintiff 
has not been, subject to certain considera- 
tions that I shall deal with, reasonable and 
diligent in its enforcement. The trading 
stamp procedure is as follows. When a 
customer of the store pays for his purchases 
he receives one S. & H. stamp for every 
full 10 cents of his total bill, he may paste 
these in an S. & H. book provided, which 
holds 1200 stamps. When he has acquired 
not less than one full book (representing 
purchases totalling $120) he may exchange 
it for special merchandise, catalogued, ad- 
vertised, and provided by S. & H. The 
market value of this premium merchandise 
runs about $3.00 per book, or $2% of the 
gross bills the customer had to pay to fill 


in effect, straws. I think that individual con- 
trollers of policy may fall within the injunctive 
process. I accordingly speak of the defend- 
ants collectively. 

2 To the extent that this finding may involve 
the resolution of actual conflicts in testimony 
I was in the main more disposed to accept 
plaintiff’s witnesses than defendants’. Particu- 
larly I was not impressed that the violations 
were as extensive as defendants maintained. 
Also, the concealment of the ownership of the 
violating concession at Forest Hills, and the 
attempted explanation that the denial was only 
of the ownership of the entire store, was gen- 
erally indicative of something less than candor. 
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the book. With the exception of liquor 
and cigarettes, the customer receives stamps 
for every article purchased.  Fair-traded 
articles are sold at minimum fair trade 
prices. Defendants contend that giving 
stamps on such articles, accordingly, vio- 
lates the Act. Plaintiff and S. & H. contend 
otherwise, and maintain that this is not 
price-cutting, at least within the act, but an 
innocuous discount for cash?’ 


[Intent of Parties] 


I find that these stores operated on a cash 
basis before they adopted S. & H. stamps; 
that they did not adopt stamps for the pur- 
pose of evading the Act, and, if material, 
hat both they and the plaintiff, whose fair- 
traded products they sell, in good faith be- 
lieve they are not violating. As to defendants, 
I find that they cut prices substantially, 
often 15-20%; that they do so on fair-traded 
goods as well as other general market 
prices; that this is an aggressive method of 
merchandising, not adopted because of, or 
for the purpose of, meeting the competition 
of trading stamps, but for more general pur- 
poses, and that defendants are using the 
trading stamp situation as a fortuitous cir- 
cumstance to escape what otherwise would 
be an inevitable injunction. 


[Discount for Cash or Price Reduction] 


In support of the proposition that a dis- 
count for cash is not a reduction in price, 
I was given the benefit of the expert opinion 
of a leading C. P. A., whom I find as quali- 
fied as any one, (short, of course, of the 
presumed expertness of the court), to ex- 
press opinions. It is his view that a cash 
discount is an agreement separate from a 
sale, and constitutes a unilateral offer by 
the vendor to pay something if the buyer 
will pay in cash, and does not affect price. 
He testified that retail stores which extend 
credit find that this costs them four or more 
per cent of the amount of their bills, and 
that a discount for cash, if within such 
limits, should properly be regarded simply 
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as an off-setting expense. Defendants say, 
well and good, buy when a buyer gets a dis- 
count for cash, he is getting something 
extra. In net effect he is paying not the 
price asked, but the price less the value of 
the discount, and therefore less than the fair 
trade price. This argument has a ready 
appeal. Plaintiff suggests an answer to it, 
which may be illustrated by considering the 
opposite end of the stick. Suppose a vendor 
sells for the fair trade price for credit, bills 
to be rendered at the end of the month, pay- 
able net in 30 days—a common arrange- 
ment in department stores that sell fair- 
traded items. It is obvious that this credit 
costs the vendor money. By the same token, 
the customer receives something. He in 
effect obtains a 30-60 day loan, interest free. 
The buyer, to follow defendants’ reasoning, 
in net effect receives not only the product 
for the fair trade price, but also the value 
of a time loan of the money he would need 
if he dealt with a store that required cash. 
Is such loan any different from a trading 
stamp? 


I cannot believe that the legislature in 
passing the Act intended to strike down this 
department store type of credit transaction. 
Otherwise it would mean that stores which 
permit charge accounts could not sell fair- 
traded articles at minimum fair trade prices. 
At what price, then, should they sell? Con- 
cluding, as I do, that the legislature did not 
intend to interfere with this normal credit 
arrangement, it may be logical to find that 
it did not intend to interfere with other 
normal credit arrangements. One might 
determine, for instance, that it was not in- 
tended to prevent the giving of reasonable 
terms, such as 2% off if bills are paid in 
10 days, interest after 30 days. I do not, 
however, find it necessary to decide this 
question. Even if it may be within the 
meaning of the Act to allow a reasonable 
discount for cash, that is to say, that a price 
can be regarded as maintained even if such 
a discount is given, (as to which there is 
a split of authority *), I believe this should 
be the very limit of the law. S. & H. con- 
cedes, as it must, that a so-called trade dis- 


’It also appears that these stamps may be 
given, if a store wishes, for paying monthly 
bills within 15 days of the time rendered. The 
extension of credit by these stores is rare. Nor, 
essentially, do I believe that the problem raised 
is substantially different, and I disregard these 
short credit transactions, and any apparent com- 
plications they may seem to introduce. 
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4H.g., Bristol-Myers Co. v. Lit Bros., Inc., 
336 Pa. 81 (pro), Bristol-Myers Co, v. Picker 
[1950-1951 TRADE CASES { 62,755], 302 N. Y. 
61 (contra), both by divided courts; R. J. Pea- 
cock Canning Co, v. Commodity Credit Corp., 
D. C. Cir., 185 F. 2d 894, 896. See also cases 
infra, n. 9. 
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count must be differentiated. Among trade 
discounts are quantity discounts, prices re- 
duced for quantity purchases, and quota 
discounts, prices reduced retroactively if 
during a stated period purchases total a 
certain amount. I find that S. & H. trading 
stamps include a trade discount as well as 
a discount for cash. 


[Reduction in Price] 


Trading stamps have no value unless and 
until one fills a whole book. The average 
customer of a supermarket purchases about 
$4 worth of goods at a time. He gets not 
“cash” discount for this, alone. He earns 
his discount only by visting S. & H. licensees 
enough more times to spend $120. This is 
a direct’ quantity discount, paid retroactively 
like a quota discount, even if it may be said 
that it includes a discount for cash.® Plain- 
tiffs expert conceded that trading stamps 
are more effective in increasing volume of 
sales than is an ordinary cash discount for 
cash. In view of their great popularity with 
merchants, I believe the difference is sub- 
stantial, and that roughly that difference is 
the measure that they exceed a true dis- 
count for cash.” Accordingly, even if I 
accept S. & H.’s proposition that a reason- 
able discount for cash is not inconsistent 
with the maintenance of the minimum price, 
it does not go far enough. 


5 Besides the direct one I believe there is an 
additional psychological quantity discount. S. 
& H. redeems only in merchandise. The more 
attractive premiums require several books, and 
doubtless they are what most persons want. 
Relatively few would be satisfied with a one- 
book $3 toaster. 

®It is true that the Massachusetts court has 
spoken of trading stamps as constituting a 
“discount for cash.’’ Sperry & Hutchinson v. 
Director, Nec. of Life, 307 Mass. 408, 415. This, 
however, was simply in connection with deter- 
mining that the business was legitimate, and 
not in the instant frame of reference. I do not 
regard such a decision as requiring me to find 
on the present record that they are not a dis- 
count for cash plus something else. 

7 The distinction between what I would con- 
sider strictly a discount for cash is illustrated 
by Court’s Ext. 1. This is a purchase certificate 
redeemable in any regular merchandise sold by 
the vendor, on slightly under a 2% basis, with 
no minimum, and, accordingly, no premium on 
quantity. 

8It is true that the Act requires a plaintiff 
who brings suit against a violator to show that 
he was damaged thereby, but I believe this to 
be for the purpose of identifying a party who 
can sue, and not to raise the issue of the ex- 
tent of damage in each case. When the shoe 
is on the other foot, and a defendant seeks to 
show that he is such a small violator that a 
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It is true that dollar-wise any price re- 
duction effected by trading stamps is not 
large. On this is based an argument that 
it is “reasonable.” Nonetheless, a price is 
either cut or not cut. The Act makes no 
provision for reasonable deductions, except 
as specifically provided, or for degrees of 
price cutting.’ Nor do I feel it important 
that trading stamps are given on all mer- 
chandise across the board, whether fair- 
traded or not. A quantity discount on 
fairtraded products is no less a quantity dis- 
count by reason of the fact that it is given 
on other articles as well.™ 


[Injunction Denied | 


In spite of this I do not find that plain- 
tiffs toleration of trading stamps has con- 
stituted a waiver, or unclean hands. This 
was simply a mistake of law, and, in view 
of the state of the authorities,’ I find that 
it was a reasonable one.” However, for 
present purposes, the mistake is now dis- 
covered, and I cannot grant an injunction 
while plaintiff tolerates the practice. The 
motion for a preliminary injunction is de- 
nied at this time. Since equity is not re- 
stricted to the situation as it exists at the 
onset of the suit, if the plaintiff later satis- 
fies me that appropriate steps are being 
taken to eliminate such violations I will 
then issue it.” 


large manufacturer could not be substantially 


affected, the latter is quick to point out that it 
is “‘the little rift that by and by will 
make the music mute.’’ The very existence of 
trading stamp competition, while it may not 
have determined the conduct of these particular 
defendants, doubtless stimulates retaliation, and 
I feel that a baby may not be disregarded just 
because it is a very small one. 

8a A frank policy of cutting all prices equally, 
whether fair-traded or not, could not be justified 
on the ground that it was not discriminating 
against the former. The Act sets a mathemati- 
cal standard, not an adjectival one. 

9 See, e.g., Weco Products Co. v. Mid-City Cut 
Rate Drug Stores [1940-1943 TRADE CASES 
{ 56,242], 55 Cal. App. 2d 684 (a case, however, 
which seems peculiarly erroneous because the 
store sometimes had ‘‘double stamp days.’’); 
Sperry & Hutchinson Co. v. Margetts [1954 
TRADE CASES f 67,747], 15 N. J. 203, 104 A. 
2d 310, and cases cited n. 4, supra. 

10In Trade Commission of Utah v. Bush, [1953 
TRADE CASES {f 67,537], 259 P. 2d 304, the 
court held that where trading stamps were used 
in ignorance of their effect it was not a viola- 
tion at all. 

411The dog does not have to have arrived in 
Dover, cf. Eastman Kodak Co. v. Lee-Wilson, 
Inc., D. C. D. Mass., 138 F. Supp. 591, 594, but 
he should be on his way. 
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Supplementary Opinion 
[Injunction to Issue] 


Axpricy, District Judge [In full text]: It 
appears that following the original opinion 
the plaintiff concluded to adopt the position 
that trading stamps, at least in part, reduce 
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prices. It has formally notified its known 
customers who offer such to desist, and is 
about to sue those who do not comply. I 
am satisfied that plaintiff is proceeding 
expeditiously and in good faith, and will 
continue to do so. Preliminary injunction 
to issue. 


[68,382] Eastman Kodak Company v. Home Utilities Company, Incorporated. 


In the United States Court of Appeals for the Fourth Circuit. No. 7172. Argued 
April 26, 1956. Decided June 5, 1956. 


Cross-appeals from the United States District Court for the District of Maryland, at 
Baltimore. Civil. Warxrns, District Judge. 


Maryland Fair Trade Act and McGuire Act 


Fair Trade—Commodities Which May Be Fair Traded—Camera Outfit Containing 
Fair Traded and Non-Fair Traded Products.—A manufacturer of photographic equipment 
and supplies can fair trade its camera outfit, which consists of a camera which it manu- 
factures and fair trades, film which it manufactures and fair trades, a flash-holder and 
flash guard which it manufactures but does not fair trade, an instruction book, flash bulbs 
and batteries produced by companies other than the manufacturer, and a carrying case, 
all packaged in a single box which bears the manufacturer’s colors, name, and trade-mark. 
The Maryland Fair Trade Act and the McGuire Act authorize fair trade contracts with 
respect to the sale of a “commodity.” The Maryland Act defines “commodity” as “any 
subject of commerce.” The outfit is a subject of commerce and is regarded as a separate 
commodity. The brand names of the bulbs and batteries are of no significance whatever 
in the sale of the outfit, and the fair trade laws permit fair trading by one company of 
articles purchased from another company. The fact that the manufacturer does not fair 
trade some of the articles included in the outfit, when these articles are sold separately, 
does not prevent it from fair trading the outfit. The outfits were commodities, they were 
in free and open competition, they possessed a functional unity apart from their com- 
ponent parts, and they were sold under the manufacturer’s name and trade-mark to buyers 
who relied on that name and trade-mark; therefore, they could be fair traded under the 
above acts. 


See Fair Trade, Vol. 1, J 3085.22, 3145.22, 3258.22, 3282. 


Fair Trade—Commodities Which May Be Fair Traded—Free and Open Competition. 
—A fair trader’s photographic equipment and supplies were held to be in free and open 
competition with other products of the same general class. The evidence established that 
the fair trader, a manufacturer, did not have a monopoly in any of its fair traded prod- 
ucts. The contention that lack of competition is shown in the field of photographic goods 
by the fact that when one manufacturer cuts prices, other manufacturers also cut prices, 
was rejected. Effective competition is compatible with meeting the prices of competitors. 
Price is not the sole factor in competition in the industry; quality, appearance, effective- 
ness, service, and many other factors figure in the competitive picture. 


See Fair Trade, Vol. 1, { 3154.22. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity.— 
In a fair trade enforcement action, a trial court’s finding that the alleged price violator 
failed to establish that the fair trader did not exercise reasonable diligence to prevent price 
cutting in the Baltimore area was upheld. The alleged violator contended that the fair 
trader waived its right to enforce fair trade prices against it because the fair trader failed 
to exercise reasonable diligence to prevent violations of the Maryland Fair Trade Act by 
retailers. 


See Fair Trade, Vol. 1, J 3440.22. 
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For the appellant and cross-appellee: David R. Owen (Semmes, Bowen & Semmes 


on brief). 


For the appellee and cross-appellant: Harry Silbert and Melvin J. Sykes. 


Affirming in part and reversing in part a decision of the U. S. District Court, District 
of Maryland, at Baltimore, 1956 Trade Cases { 68,294. 


Before Parker, Chief Judge, and Soper and Dost, Circuit Judges. 


[Fair Trade Injunction] 


Dosir, Circuit Judge [Jn full text]: East- 
man Kodak Company (hereinafter called 
Eastman) brought, in the United States 
District Court for the District of Mary- 
land, a civil action against Home Utilities 
Company, Incorporated, (hereinafter called 
Home Utilities) seeking an injunction to 
prevent Home Utilities from selling East- 
man products at less than the “Fair-Trade” 
prices, under the Maryland Fair Trade 
Act, Laws of 1937, Chapter 239; Maryland 
Code (1951), Article 83, Sections 102-110. 


The District Judge granted a permanent 
injunction against such price-cutting by 
Home Utilities in the sale of Eastman 
cameras, film, lenses, projectors and view- 
ers. However, he excluded so-called cam- 
era “Outfits’ on the ground that they 
contain certain items not of Eastman manu- 
facture as well as other items manufactured 
by Eastman but not Fair-Traded when sold 
separately. Eastman has appealed from 
that portion of the Decree. Home Utilities 
has filed a cross-appeal. 


[Maryland Fair Trade Act] 


We set out Sections 102-110 of the Mary- 
land Fair Trade Act: 


“102. The following terms, as used in 
Sections 102-110, are hereby defined as 
follows: 

“(A) ‘Commodity’ means any subject 
of commerce. 

“(B) ‘Producer’ means any grower, 
baker, maker, manufacturer, bottler, 
packer, converter, processor or publisher. 

“(C) ‘Wholesaler’ means any person 
selling a commodity other than a pro- 
ducer or retailer. 

“(D) ‘Retailer’ means any person sell- 
ing a commodity to consumers for use. 

“(E) ‘Person’ means an individual, a 
corporation, a partnership, an association, 
a joint-stock company, a business trust 
or any unincorporated organization. 


“103. No contract relating to the sale 
or resale of a commodity which bears, or 
the label or container of which bears, 


Trade Regulation Reports 


or the vending equipment from which a 
commodity is sold to consumer bears, the 
trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity 
and which commodity is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others shall be deemed in violation of 
any law of the State of Maryland by 
reason of any of the following provisions 
which may be contained in such contract: 


“(A) That the buyer will not resell 
such commodity at less than the mini- 
mum price stipulated by the seller. 


“(B) That the buyer will require of 
any dealer to whom he may resell such 
commodity an agreement that he will 
not, in turn, resell at less than the mini- 
mum price stipulated by the seller. 


“(C) That the seller will not sell such 
commodity: 


“(1) to any wholesaler, unless such 
wholesaler will agree not to resell the 
same to any retailer unless the retailer 
will in turn agree not to resell the same 
except to consumers for use and at not 
less than the stipulated minimum price, 
and such wholesaler will likewise agree not 
to resell the same to any other wholesaler 
unless such other wholesaler will make 
the same agreement with any wholesaler 
or retailer to whom he may resell; or 

“(2) to any retailer, unless the retailer 
will agree not to resell the same except 
to consumers for use at not less than 
the stipulated minimum price. 

“104. For the purpose of preventing 
evasion of the resale price restrictions 
imposed in respect of any commodity by 
any contract entered into pursuant to the 
provisions of Sections 102-110, (except 
to the extent authorized by the said 
contract): 

“(a) The offering or giving of any 
article of value in connection with the 
sale of such commodity; 


“(b) The offering or the making of 
any concession of any kind whatsoever 
(whether by the giving of coupons or 
otherwise) in connection with any such 
sale; or 

“(c) The sale or offering for sale of 
such commodity in combination with any 
other commodity, shall be deemed a vio- 
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lation of such resale price restriction, for 
which the remedies prescribed by Section 
107 of this sub-title shall be available. 

“105. No minimum resale price shall 
be established for any commodity, under 
any contract entered into pursuant to the 
provisions of Sections 102-110, by any 
person other than the owner of the trade- 
mark, brand or name used in connection 
‘ with such commodity or a distributor 
specifically authorized to establish said 
price by the owner of such trade-mark, 
brand or name. 


“106. No contract containing any of the 
provisions enumerated in Section 103 of 
this sub-title shall be deemed to preclude 
the resale of any commodity covered 
thereby without reference to such con- 
tract in the following cases: 


“(A) In closing out the owner’s stock 
for the bona fide purpose of discontinuing 
dealing in any such commodity and plain 
notice of the fact is given to the public; 
provided the owner of such stock shall 
give to the producer or distributor of 
such commodity prompt and reasonable 
notice in writing of his intention to close 
out said stock, and an opportunity to pur- 
chase such stock at the original invoice 
price; 

“(B) When the goods are altered, 
second-hand, damaged, defaced or deterio- 
rated and plain notice of the fact is given 
to the public in an advertisement and 
sale thereof, such notice to be conspicu- 
ously displayed in all advertisements and 
to be affixed to the commodity; 


“(C) By any officer acting under an 
order of court. 


“107. Wilfully and knowingly adver- 
tising, offering for sale or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pur- 
suant to the provisions of Sections 102-110, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any per- 
son damaged thereby. 

“108. Sections 102-110 shall not apply 
to any contract or agreement between 
or among producers or distributors or, 
except as provided in subdivision (C) of 
Section 103 of this sub-title between or 
among wholesalers, or between or among 
retailers, as to sale or resale prices. 

“109. If any provision of Sections 102- 
110, or the application thereof to any 
person or circumstances, is held invalid, 
the remainder of said sections, and the 
application of such provisions to other 
persons or circtmstances, shall not be 
affected thereby. 
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“110. Sections 102-110 may be known 
and cited as the “Fair Trade Act’.” 


[McGuire Act] 
The federal McGuire Act, Act of July 


14:5 7952". °745, “Section 23866" Stat"632} 
15 U. S. C. A. Section 45(a), reads: 


“(a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts 
or practices in commerce, are declared 
unlawful. 


“(2) Nothing contained in this section 
or in any of the Antitrust Acts shall ren- 
der unlawful any contracts or agreements 
prescribing minimum or stipulated prices, 
or requiring a vendee to enter into con- 
tracts or agreements prescribing mini- 
mum or stipulated prices, for the resale 
of a commodity which bears, or the label 
or container of which bears, the trade- 
mark, brand, or name of the producer 
or distributor of such commodity and 
which is in free and open competition 
with commodities of the same general 
class produced or distributed by others, 
when contracts or agreements of that 
description are lawful as applied to intra- 
state transactions under any statute, law, 
or public policy now or hereafter in effect 
in any State, Territory, or the District 
of Columbia in which such resale is to 
be made, or to which the commodity is 
to be transported for such resale. 

“(3) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
policy now or hereafter in effect in any 
State, Territory, or the District of Co- 
lumbia, which in substance provides that 
willfully and knowingly advertising, offer- 
ing for sale, or selling any commodity at 
less than the price or prices prescribed 
in such contracts or agreements whether 
the person so advertising, offering for 
sale, or selling is or is not a party to 
such a contract or agreement, is unfair 
competition and is actionable at the suit 
of any person damaged thereby. 


“(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise 
or enforcement of any right of action as 
described in paragraph (3) of this sub- 
section shall constitute an unlawful bur- 
den or restraint upon, or interference 
with, commerce. 

“(5) Nothing contained in paragraph 
(2) of this subsection shall make lawful 
contracts or agreements providing for 
the establishment or maintenance of 
minimum or stipulated resale prices on 
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any commodity referred to in paragraph 
(2) of this subsection, between manu- 
facturers, or between producers, or be- 
tween wholesalers, or between brokers, 
or between factors, or between retailers, 
or between persons, firms, or corpora- 
tions in competition with each other. 
CO) fo *k x 


[Free and Open Competition] 


We take up first the questions raised by the 
cross-appeal of Home Utilities. Both the 
Maryland Fair Trade Act and the McGuire 
Act contain two safeguards to protect con- 
sumers as to Fair Trade products: (1) Fair 
Trade can be applied only to goods in 
free and open competition with others of 
the same general class. In other words a 
producer who has a monopoly of all goods 
of a general class cannot Fair Trade any of 
them. (2) Even if a producer does not 
have a monopoly, he still cannot establish 
Fair Trade prices by agreement with other 
producers. There is no suggestion in this 
case that Eastman has violated ‘Safeguard 
No. 2”. The contention that it has violated 
“Safeguard No. 1” is, we think, without 
merit. 

The evidence in this case shows that 
Eastman does not have a monopoly of 
black and white film, still cameras, movie 
cameras, camera outfits, camera lenses, 
slide projectors or viewers, all of which are 
Fair Traded. Both Mr. McBride of East- 
man’s Sales Department, and Mr. Settler, 
an independent dealer, testified that East- 
man’s products do compete with those of 
the other manufacturers. 


The extent of the choice available to a 
customer interested in a particular photo- 
graphic item is graphically illustrated by 
the “Master Buying Guide and Directory 
Issue” published by Photographic Trade 
News, Inc. This is a 522 page catalogue 
of the products of all photographic manu- 
facturers. Mr. Simmons, Eastman’s sales- 
man for the Maryland area, used this 
publication to show the large number of 
competitive products available to the custo- 
mer. Even Mr. Helman, President of Home 
Utilities, freely admitted that every one of 
Eastman’s Fair Traded products “has a 
counterpart in some other manufacturer.” 


[Price Competition] 
Home Utilities contends that lack of 


competition is shown in the field of photo- 
graphic goods by the fact that when one 
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manufacturer cuts prices, other manu- 
facturers do likewise. This is a clear non- 
sequitur. See Ely Lilly & Co. v. Saunders, 
216 N. C. 163, 4 S. E. (2d) 528. As was 
said in the Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws (1955, at page 332): “Effective com- 
petition is therefore compatible with meet- 
ing (or matching) the prices of rivals, or 
with undercutting them.’ Even Helman 
testified: 


“A. I would say that these companies 
are within range of each other on these 
different types of cameras that are the 
reflex type, or the direct sight type— 
that the prices do not vary very much 
between the different companies. 

“(The Court): When a change occurs 
in one, does a relatively similar change 
occur in the others? 

“A. Usually the company announces a 
change in price to make it competitive.” 
Nor is price the sole factor in competition 

in the photographic industry. Quality, ap- 
pearance, effectiveness, service and many 
other factors figure in the competitive picture. 


The race between Eastman and its com- 
petitors for the consumer’s dollars was well 
summarized by Mr. Simmons in answer to 
questions by the District Judge. Simmons 
testified that Eastman will and does change 
prices, appearance, and mechanical features 
in order to “try to keep ahead of the com- 
petition’. And then “the others try to 
catch up.” The record clearly disclosed that 
the Eastman Fair Trade products here in- 
volved faced free and open competition. 
We, therefore, must uphold the finding of 
the District Judge: “the Eastman fair- 
traded products are, within the meaning of 
the term as employed in the Maryland 
Fair Trade Act, in free and open competi- 
tion with products of the same general 
classis 


[Enforcement Policy] 


The chief defense set up by Home 
Utilities in the District Court seems to 
have been that Eastman has waived its 
right to enforce Fair Trade practices 
against Home Utilities by virtue of the 
fact that Eastman has failed to exercise 
reasonable diligence to prevent violations 
of the Maryland Fair Trade Act by re- 
tailers of Eastman Products. See, Hutzler 
Brothers Co. v. Remington-Putnam Book Co. 
[1946-1947 Trapr Cases { 57,452], 186 Md. 
210, 46 Atl. (2d) 101. And see, particularly, 
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the case, decided by our court, of Home 
Utilities Co. v. General Electric Co. [1955 
TRADE CASES [68,209], 227 F. (2d) 384, 
affirming [1955 Trape Cases 68,148] 131 
F. Supp. 838. 


This feature of the case was covered at 
length in the opinion of the District Judge 
in this case. He found: 


“This record certainly does not evi- 
dence a waiver by permitting or tolerat- 
ing the practice of price cutting * * *. 
On the contrary, it shows a reasonable 
diligence and satisfactory results. * * * 
The court therefore concludes that Home 
Utilities has failed to establish by the 
weight of the credible evidence that East- 
man has not exercised reasonable dili- 
gence to prevent price cutting in the 
Baltimore area.” 


We uphold these findings. 


[Contents of “Outfits’] 


This brings us to the appeal of Eastman, 
which presents a single question of no little 
difficulty and of great practical importance: 
Can Eastman Fair-Trade its “Outfits,” 
which consist of all items necessary for the 
taking of flash pictures, viz., a Fair-Traded 
Eastman camera, Fair-Traded Eastman 
film, a non-Fair-Traded Eastman flash- 
holder, a non-Fair-Traded Eastman flash 
guard, an Eastman instruction book, flash 
bulbs and batteries manufactured by com- 
panies other than Eastman, and a carrying 
case, all packaged in a single box which 
bears the characteristic Eastman yellow, 
black and red colors, the Eastman Kodak 
Company name and the trade mark Kodak 
and others? The District Judge answered 
this question in the negative. We think 
the question should have been answered in 
the affirmative. 


[A Functional Unit] 


These “Outfits” have been sold in large 
quantities. Everything is in one unit. All 
of the component parts are put together, 
and all the buyer has to do is to take the 
film out of the box, load the camera, take 
the batteries out of the carton and put them 
into the unit, and the buyer can open the 
carton and take a picture within a few 
minutes. It gives the customer an op- 
portunity to buy the complete outfit without 
finding them short of items that he would 
need to take pictures, because somebody 
failed to list any of the parts that go with 
an outfit. Retailers also reap a benefit from 
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selling “Outfits” instead of the component 
parts separately in that it saves time for 
the sales clerk and prevents any error on 
his part in selling the wrong bulb, battery, 
or flash holder, or in forgetting one or 
more of these items completely. 


Eastman now produces fourteen different 
“Outfits,” all of which are separately listed 
in its Fair Trade price list. Eastman pur- 
chases bulbs from several manufacturers, 
General Electric, Westinghouse and Sy]- 
vania. Batteries are purchased from Bright 
Star, Olin and Burgess. Eastman includes in 
its “Outfits,” as they come off the assembly 
line, those bulbs and batteries which happen 
to be available. Neither the carrying case, nor 
the shipping container, nor the shipping docu- 
ment indicates the identity of the bulbs or 
batteries which are included in any particu- 
lar shipment. Even though retailers may 
also handle a certain make of bulb or bat- 
tery, the evidence shows that they pay no 
attention to the make of bulb or batteries 
included in the Kodak “Outfits” which they 
receive. This is true of Home Utilities. 
The testimony of experienced retailers in 
this field also revealed that the customer 
shows no interest in the make of bulb or 
battery included in the “Outfit,” although 
the same individual may specify a particular 
brand when ordereing bulbs separately. 

The “Outfit” is a functional unit con- 
taining everything necessary for the taking 
of flash pictures. It is packaged, priced, 
advertised and sold as such. Each of East- 
man’s “Outfits” commands a price which 
is greater than the total prices of the com- 
ponent parts when sold separately. The 
uncontradicted testimony in this case is 
that, despite the inclusion of flash bulbs 
and batteries manufactured by other com- 
panies, the Kodak “Outfit” is a Kodak 
product, sold under the Eastman name and 
Kodak trade-mark, so that the buyer looks 
to Eastman as a guarantor of the excel- 
lence and fitness of everything included in 
the “Outfit.” The Fair Trading of these 
“Outfits” is not new. Eastman, Ansco 


and Argus have all Fair Traded these 
“Outfits.” 


[“Commodity” Defined] 

Both the McGuire Act and the Maryland 
Statute authorize Fair Trade contracts 
with respect to the sale of a “commodity.” 
Section 102(A) of the Maryland Act (Arti- 
cle 83) defines this very broadly to mean 
“any subject of commerce.” In Schill v. 
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Remington Putnam Book Co. [1940-1943 
TRADE Cases 56,095], 179 Md. 83, 17 Atl. 
(2d) 175 [1940-1943 Trape Cases J 56,117], 
22 Atl. (2d) 128, the Maryland Court of 
Appeals indicated that the statutory word 
“commodity” must be given a very liberal 
interpretation. In that case it was held that 
a copyrighted book was a “commodity” 
subject to Fair Trade. The Court said, at 
page 87 (17 Atl. (2d) at 177): 


“The act defines ‘commodity’ as ‘any 
subject of commerce’; and while the 
word ‘commerce’ in itself is a broad 
term, its ordinary meaning, as applied to 
trade, is the exchange of goods or prop- 
erty of any kind for money, or for other 
goods or property. Under such definition 
there can be no doubt that a book, as 
physical property, is an article adapted to 
commerce.” 


Clearly an “Outfit” is “physical property” 
which is a “subject of commerce” because 
it is regularly exchanged for money in the 
market place. It, therefore, we think, com- 
plies with the statutory requirement as 
construed by the Maryland Court of 
Appeals. 

The record here quite conclusively shows 
that these “Outfits” are regarded as separate 
commodities by manufacturers, retailers and 
buyers. Thus, witness Shepard testified: “The 
net result is a separate item, backed by the 
Kodak name shown clearly on the package.” 
In like manner, witness Cohen stated: 
“Kodak advertises the outfit, and that is 
what people want to buy. * * * The 
package * * * is bought by the customer 
as a separate commodity, rather than Read’s 
Kodak camera plus accessories.” And wit- 
ness Settler said: 


“The advantage is that the outfit is 
pre-sold. By that I mean that it has 
een advertised, and the trade name is put 
on it. I mean it is pre-sold. The retail 
clerk does not have to spend too much 
time on selling the item in the. store, 
because a customer may come in and 
know what he wants and ask for that 
particular outfit.” (Italics ours.) 


The evidence in this case shows that the 
brand names of the bulbs and_ batteries 
are of no significance whatever in the sale 
of Eastman’s “Outfits.” It is the Kodak 
name and trade mark which actually sells 
the “Outfit.” So long as these appear on 
the “Outfit,” it is immaterial that the bulbs 
and batteries do not individually carry the 
Kodak name. The source of these small 
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items is immaterial to the merchandiser and 
to the consumer. It is the “Outfit” as such 
which is being sold. 


Retailers likewise have no interest in the 
kind of bulbs and batteries provided with 
the Eastman “Outfits.” Settler testified 
that as a wholesaler he had never had a 
request from any retailer to furnish “Out- 
fits” with any particular type of bulb or 
battery: “They ask us for the Kodak or 
the Ansco Outfits, or the Argus Outfit, but 
not particularly as to the type of flashlight 
or battery.” Home Utilities purchases its 
Eastman products from Settler. This shows 
that Home Utilities, like other retailers, 
sells Eastman’s “Outfits” as separate com- 
modities and has no merchandising interest 
in the component parts as such. 


According to the testimony of Eastman’s 
witness Shepard: 


“By putting it into this box and making 
it a unit in and of itself, with a little 
strap on it to keep it together and to 
carry it around, he gets everything in 
a convenient package, again backed up 
by Kodak, in this case a Kodak Duaflex 
IV. It has our trade-mark ‘Kodak’ on it, 
it has our trade-mark ‘Duaflex’ on it, and 
‘Made by Eastman Kodak Company, 
Rochester, New York’, which, to our 
way of thinking, carries considerable 
weight as to that particular oufit, and 
convenience with it, in that he gets it 
all in one place.” 


The camera, of course, is the dominant 
feature of the “Outfit.” 


[Trial Court Reasoning] 


We think the District Court here was in- 
fluenced more by what might have hap- 
pened than by what has happened—by 
imaginary facts rather than by actual facts. 
Thus the District Judge evidently felt that 
an “Outfit” could not be Fair Traded be- 
cause the retailer might break it up and 
sell the parts separately. The evidence, 
however, is that this is actually never done. 
Similarly the District Judge brought out 
through one retailer that he would be will- 
ing to substitute one type of bulb for 
another in an “Outfit” if a customer should 
request it. The witness, however, made 
it plain that no customer had ever made 
such a request, or indeed shown the slightest 
interest in the identity of the bulbs or 
batteries contained in “Outfits.” Regardless 
of what might be done, the record in this 
case shows that what actually is done by 


1 68,382 


71,660 


the manufacturer, the wholesaler, the re- 
tailer, and the customer is to treat the 
“Outfit” as a separate article of commerce 
without regard to the identity of the eight 
bulbs and two batteries contained therein. 
Nor do we think, under these circum- 
stances, the District Judge was correct in 
characterizing the “Outfit” as “a mere ag- 
gregation of components.” 


[Fair Trader’s Trade-Mark| 

It seems that Home Utilities has never 
seriously denied that Eastman’s Fair Trade 
contracts are broad enough to include these 
“Outfits.” The United States Supreme Court 
has definitely decided that the Fair Trade 
Statutes permit Fair Trading by one company 
of articles purchased from another com- 
pany. Soft-Lite Lens Co. v. United States 
[1944-1945 Trane Cases § 57,224], 321 U. S. 
707; Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corporation, 299 U. S. 183. 


It does not seem essential for us to decide 
whether the relation of Eastman to these 
“Outfits” be characterized as “manu- 
facturer,” “producer” or “distributor.” By 
putting its name and trade-mark on the 
carrying case of its ‘Outfits,’ Eastman 
has legally, as well as practically, insured 
that the public will rely upon its name in 
purchasing the “Outfits,” regardless of the 
sources of the component parts. Since it 
is the Kodak trade-mark which both sells 
and guarantees the “Outfit,” Eastman 
should be able to Fair Trade these “Outfits” 
and to enjoin unfair competition which is 
damaging the good will represented by the 
mark and by the name. Said Chief Justice 
Fuller, in Menendez v. Holt, 128 U. S. 514, 
520: 

“The brand did not indicate by whom 

the flour was manufactured, but it did 

indicate the origin of its selection and 

classification. It was equivalent to the 
signature of Holt & Co. to a certificate 
that the flour was the genuine article 
which had been determined by them to 
possess a certain degree of excellence.” 


See, also, Ralston Purina Co. v. Saniwax 
Paper Co., 26 F. (2d) 941, 943-944. 


[Failure to Fair Trade All Articles] 


The fact that Eastman does not Fair 
Trade some of the articles included in the 


* Since this opinion was prepared, the Appel- 
late Division of the Supreme Court of New 
York, First Department, on May 22, 1956, re- 
versed the decision cited insofar as it holds that 
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“Outfit,” when these articles are sold 
separately, does not prevent Eastman from 
Fair Trading these “Outfits,” when sold 
as “Outfits.” There is nothing in the 
Maryland Fair Trade Act which prevents 
one from Fair Trading some of its products 
and not Fair Trading other of its products. 
Fair Trading is not an all or nothing proposi- 
tion. See, Columbia Records, Inc. v. Goody 
[1950-1951 TrapE CAsEs {[ 62,866], 278 App. 
Div. 401, 105 N. Y. S. (2d) 659; General 
Electric Co. v. S. Klein-on-the-Square, Inc. 
[1953 Trape Cases § 67,443], 121 N. Y. S. 
(2d )waSie 


[Other Decisions] 


The District Judge, in his opinion in 
this case, and counsel for Home Utilities, 
lay great stress on the case of Eastman 
Kodak Co. v. Siegel, which in various phases 
came in the New York Supreme Court 
before Justice Levy, Justice Steuer and 
Justice Saypol. Certainly that case favors 
the contention of Home Utilities that these 
Eastman “Outfits” cannot be Fair Traded. 
(Levy) [1955 Trape Cases { 67,952] 207 
Mises 283; 3136 N35 Yess (2d); 800:4"(Steces) 
{1955 TrapEe Cases J 68,010] 207 Misc. 986, 140 
N. Y. S. (2d) 260; (Saypol) (1956) [1956 
TRADE CASES { 68,273] not yet officially re- 
ported. 


Said Justice Levy in the Siegel case: 


“Tt would frustrate that intent where 
protection of the statute afforded a manu- 
facturer of a product (trademarked and 
fair-traded by him) who grouped with 
that article other items (branded but not 
fair-traded by him) and then labelled the 
assembled package with the trademark 
in question.” 207 Misc. at page 288. 


Justice Steuer approved Justice Levy’s deci- 
sion and characterized Justice Levy as hold- 
ing “a manufacturer may only fair trade 
products of his own manufacture.’ 140 
N. Y. S. at page 261. Justice Saypol 
decided : 


ra conclude that on the particular facts 
in this case wherein the combination 
package consists of some different trade- 
marked products of the same manufac- 
turer, not all of which are fair traded 
when sold separately * * * the manu- 
facturer may not, as regards the package 
have the protection afforded by the Fair 
Trade Law.” 


Eastman combination packages cannot be fair- 
traded. See Hastman Kodak Co. v. Morton 
Siegel, doing business as Tower Photo Shop 
—Misc. Reporter—. J 
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In the case note in Harvard Law Review 
(69 Harv. L. Rev. 385), it is stated, at page 
386: 


“Since plaintiff failed to set a minimum 
price for its flash holders when sold 
separately, the court’s refusal to enforce 
a fair trade price for a package contain- 
ing the flash holder appears sound. * * * 
However, the same objection (as to the 
flash holder) would not seem to apply to 
items which are not sold independently 
of the package, or which, like the flash- 
bulbs and batteries in the instant case, 
are sold independently under a _ brand 
name different from that appearing on 
the package. There would seem to be 
no valid objection to enforcement of 
fair-trade prices on products such as 
radios and television sets, even though 
their parts, bearing the names of manu- 
facturers other than the one whose brand 
identifies the product as a whole, are sold 
separately free of any minimum price 
restrictions. Although the brand names 
on the items in plaintiff’s outfit do not 
lose their individual identity to the extent 
that radio and television parts do, the 
names lose virtually all marketing signifi- 
cance when comparatively inexpensive 
and sold as part of the package, since the 
outfit as a whole is advertised and sold as 
an Eastman Kodak product.” 


Cf. United States v. Univis Lens Co. [1940- 
1943 Trape Cases { 56,208], 316 U. S. 241; 
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Mallinson Fabric Corporation v. R. H. Macy 
& Co., 171 Misc. 875, 14 N. Y. S. (2d) 203; 
Krupsaw v. Luskin (Oppenheimer, J., Circuit 
Court of Baltimore City), 1956 C. C. H. 
TRADE CASES, par. 68,288. 


[“Outfits’ Can Be Fair Traded] 


To summarize, we think that the East- 
man “Outfits” here involved were com- 
modities, that they were in free and open 
competition, that they possesssed a func- 
tional unity apart from their component 
parts, that they were sold under the East- 
man name and the Kodak trade-mark to 
buyers who relied on that name and trade- 
mark, and that, consequently these “Out- 
fits” could be Fair Traded by Eastman under 
the McGuire Act and the Maryland Fair 
Trade’ Act. 


The judgment of the District Court is 
affirmed in so far as it granted an injunc- 
tion to Eastman against Home Utilities, 
but is reversed in so far as it denied an in- 
junction to Eastman covering these “Out- 
fits,’ and the case is remanded to the 
District Court with instructions to extend 
the injunction so as to cover the sale by 
Home Utilities of the Eastman “Outfits.” 


Affirmed in part, modified in part and 
remanded. 
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In the United States District Court for the Western District of Tennessee, Western 
Division. Civil Action No. 2672. Filed June 15, 1956. 


Case No, 1246 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Coercion and Intimidation—Refusal To Deal.—A retail liquor dealers’ association and 
“wholesale and retail liquor dealers were prohibited by a consent decree from entering into 
any understanding among themselves or with any other person to (1) control or fix prices, 
mark-ups, margins of profit, or conditions at which alcoholic beverages are sold, (2) 
control or fix discounts, (3) induce, compel, or coerce any person to adhere to prices or 
conditions at which alcoholic beverages will be sold, (4) communicate with any manu- 
facturer or wholesaler for the purpose of inducing or coercing such manufacturer or whole- 
saler to establish, issue, or enforce minimum or suggested resale prices, mark-ups, margins 
of profit, or discounts, (5) communicate with any manufacturer or wholesaler for the 
purpose of inducing or coercing such manufacturer or wholesaler to refrain from selling, ot 
to otherwise discriminate in the sale of, alcoholic beverages, (6) boycott or otherwise refuse 
to deal with, or threaten to boycott or otherwise refuse to deal with, any person engaged in 
the purchase, sale, or distribution of alcoholic beverages, or (7) induce or coerce any person 
to boycott or otherwise refuse to deal with any person engaged in the purchase, sale, or 
distribution of alcoholic beverages. Each of the defendants was prohibited, for a period 
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of two years, from suggesting, persuading, or coercing any manufacturer or wholesaler to 
establish, issue, or enforce minimum or suggested resale prices for alcoholic beverages. 


See Combinations and Conspiracies, Vol. 1, J 2011.091, 2011.181, 2011.262. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Rebates and 
Preferences.—A retail liquor dealers’ association and wholesale and retail liquor dealers 
were prohibited by a consent decree from entering into any understanding among them- 
selves or with any other person to “push” or give preference to alcoholic beverages on the 
condition or understanding that the manufacturer or wholesaler thereof establish, issue, or 
enforce minimum or suggested resale prices, mark-ups, margins of profit, or discounts. 


See Combinations and Conspiracies, Vol. 1, { 2005.768. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Information 
Exchange and Price Lists——A retail liquor dealers’ association and wholesale and retail 
liquor dealers were each prohibited, for a period of one year, from disseminating to any 
person price lists or other price information containing minimum or suggested resale 
prices at which alcoholic beverages are to be sold. 


See Combinations and Conspiracies, Vol. 1, J 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Membership.—A retail liquor dealers’ association and wholesale and retail liquor 
dealers were each prohibited by a consent decree from belonging to or participating in any 
organization, cr concerted plan or program, for policing prices at which alcoholic beverages 
are sold. The “scree prohibited each of the defendants from organizing, becoming a 
member of, or participating in the activities of, any trade association or other organization, 
the purposes or functions of which relate to the distribution or sale of alcoholic beverages 
contrary to any provision of the decree. 


See Combinations and Conspiracies, Vol. 1, | 2017.121. 


Resale Price Fixing—Fair Trade—Consent Decree—Specific Relief—Cancellation 
of Fair Trade Contracts.—A retail liquor dealers’ association and wholesale and retail 
liquor dealers were each ordered by a consent decree to cancel all fair trade contracts 
which fix or control the resale price of any alcoholic beverages in the Memphis trading 
area, and, to the extent that each defendant elects to sell alcoholic beverages in the 
Memphis trading area during the period of two years from the effective date of the decree, 
to do so at prices individually determined, without reference to established fair trade prices. 


See Resale Price Fixing—Fair Trade, Vol. 1, { 3015.20; Department of Justice Enforcement 
and Procedure, Vol. 2, { 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Dissolution of Association.—A retail liquor dealers’ association was ordered by a 
consent decree to cause the dissolution of the association, and, within sixty days after the 
date of entry of the decree, its officers and directors were required to file an affidavit with 
the court setting forth the steps taken to comply with the terms of such order, 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Proposing Legislation—A consent decree entered against a retail liquor 
dealers’ association and wholesale and retail liquor dealers provided that nothing contained 
in a specified provision of the decree should be deemed to prohibit them from proposing or 
supporting legislation or the adoption of local, state, or federal regulations relating to the 
purchase, sale, or distribution of alcoholic beverages, or from individually taking action 
required by local, state, or federal legislation or regulation. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney G ; Mi i 

; y General; Millsaps Fitzhug! 
United States Attorney; Worth Rowley, W. D. Kilgore, Jr., Raymond K. Gareis Walter 
W. Dosh, John H. Earle, and Charles F. B. McAleer, Attorneys, Department of Justice. 
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For the defendants: Harry C. Pierotti, Memphis, Tenn., for Memphis Retail Package 
Stores Association, Inc., Memphis Wholesale Liquor Company, Inc., Bertram M. Bates, 
Elfo J. Grisanti, Charles A. Wilder, Mose Karnowsky, Joseph E. Kiersky, Victor L. 


Robilio, and Frank J. Cianciola. 


Final Judgment 


Marion S. Boyp, District Judge [Jn full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on June 
30, 1955, and the consenting defendants hav- 
ing appeared and filed their several answers 
to said complaint denying the substantive 
allegations thereof and any violation of 
law; and the plaintiff and said consenting 
defendants, by their attorney, having sev- 
erally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein and without 
admission by plaintiff or any consenting 
defendant in respect to any such issue; and 
the Court having considered the matter and 
being duly advised: 

Now, therefore, without the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent, as aforesaid, of plaintiff and the 
consenting defendants, it is hereby 

Ordered, adjudged and decreed, as fol- 
lows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendants. The complaint states 
a claim upon which relief may be granted 
against the consenting defendants under 
Section 1 of the Act of Congress of July 2, 
1890 entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[ Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean an individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal en- 
tity; 

(B) “Alcoholic Beverage” shall mean any 
whiskey, rum, gin, brandy, cordial, wine, 
cider, alcohol or any other spirituous, vinous, 
malt or fermented liquor, liquid or com- 
pound, by whatever name called, containing 
one-half of one per cent or more of alcohol 
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by volume, which is fit for beverage pur- 
poses, except beer; 

(C) “Manufacturer” shall mean any per- 
son who distills, rectifies, blends, ferments 
or bottles any alcoholic beverage, or im- 
ports into the United States any alcoholic 
beverage from outside the United States, or 
who, as a distributor of alcoholic beverages, 
sells to a wholesaler for resale to a retailer; 

(D) “Memphis Trading Area” shall mean 
Shelby County, Tennessee, and other Coun- 
ties in the State of Tennessee supplied with 
alcoholic beverages by Memphis whole- 
salers. 

(E) “Consenting defendants” shall mean 
each and all of the following defendants: 

Memphis Retail Package Stores Associa- 
ation, Inc. 

Memphis Wholesale 
Inc. 

Bertram M. Bates 

Elfo J. Grisanti 

Charles A. Wilder 

Mose Karnowsky 


Liquor Company, 


Joseph E. Kiersky 
Victor L. Robilio 
Frank J. Cianciola 


Ill 
[Applicability of Judgment) 

The provisions of this Final Judgment 
applicable to any of the consenting defend- 
ants shall apply to such defendants, their 
officers, agents, servants, employees and 
attorneys, and to those persons in active 
concert or participation with them who 
receive actual notice of this Final Judgment 
by personal service or otherwise. For the 
purposes of this Final Judgment, a con- 
senting defendant and the respective officers, 
agents, servants, employees and attorneys 
thereof shall be deemed to be one person 
when acting in such capactiy. 


IV 


[Concerted Practices Prohibited—Permissive 
Provision| 


The consenting defendants are jointly 
and severally enjoined and restrained from 
entering into, adhering to, maintaining or 
furthering, directly or indirectly, any con- 
tract, agreement, understanding, concerted 
plan or program among themselves or with 
any other person, to: 
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(A) Control, fix, raise, adopt, stabilize or 
maintain prices, mark-ups, margins of profit, 
terms or conditions at which alcoholic bev- 
erages are sold or offered for sale to third 
persons; 

(B) Control, fix, raise, adopt, stabilize, 
maintain or eliminate discounts at which 
alcoholic beverages are sold or offered for 
sale to third persons; 


(C) Induce, compel or coerce, or attempt 
to induce, compel or coerce any person to 
adhere to, or to police or enforce adherence 
to, prices, terms or conditions at which 
alcoholic beverages will be sold to any 
person, or to any group or class of per- 
sons; 

(D) Communicate, directly or indirectly, 
with any manufacturer or wholesaler for 
the purpose of inducing, compelling or 
coercing such manufacturer or wholesaler 
to establish, adopt, issue or enforce mini- 
mum or suggested resale prices, mark-ups, 
margins of profit or discounts at which 
alcoholic beverages are sold or offered for 
sale to third persons; 

(E) Communicate, directly or indirectly, 
with any manufacturer or wholesaler for 
the purpose of inducing, compelling or 
coercing such manufacturer or wholesaler 
to refrain from selling, or to otherwise 
discriminate in the sale of, alcoholic bev- 
erages to any person or to any group or 
class of persons; 


(F) Boycott or otherwise refuse to deal 
with, or threaten to boycott or otherwise 
refuse to deal with any person engaged in 
the purchase, sale or distribution of alco- 
holic beverages; 


(G) Induce, compel or coerce, or at- 
tempt to induce, compel or coerce any 
person to boycott or otherwise refuse to 
deal with any person engaged in the pur- 
chase, sale or distribution of alcoholic bev- 
erages; 

(H) “Push” or give preference to alcoholic 
beverages on the condition or understanding 
that the manufacturer or wholesaler thereof 
establish, adopt, issue or enforce, or agree 
to establish, adopt, issue or enforce mini- 
mum or suggested resale prices, mark-ups, 
margins of profit or discounts thereof. 

Nothing in this Section IV _ shall be 
deemed to prohibit consenting defendants 
from proposing or supporting legislation or 
the adoption of local, state, or federal regu- 
lations, relating to the purchase, sale or 


1 68,383 


Court Decisions 
U. S. v. Memphis Retail Package Stores Assn., Inc. 


Number 52—178 
7-13-56 


distribution of alcoholic beverages or from 
individually taking action required by local, 
state or federal legislation or regulation. 


Vv 
[Dissemination of Price Information] 


(A) Each of the consenting defendants 
is enjoined and restrained, for a period of 
one year from the effective date of this 
final judgment, from disseminating, or pre- 
paring for dissemination, to any person price 
lists or other price information containing 
minimum or suggested resale prices at 
which alcoholic beverages are to be sold 
or offered for sale to third persons; 

(B) Each of the consenting defendants 
is enjoined and restrained from belonging 
to or participating in any organization, or 
concerted plan or program, for policing 
prices at which alcoholic beverages are sold 
or offered for sale by any person. 


VI 
[Cancellation of Fair Trade Contracts| 


(A) Each consenting defendant is or- 
dered and directed to cancel all fair trade 
contracts to which he is a party and which 
fix or control the resale price of any alco- 
holic beverages in the Memphis trading 
area, and, to the extent that such defendant 
elects to sell alcoholic beverages in the 
Memphis trading area during the period of 
two years from the effective date of this 
Final Judgment, to do so at prices indi- 
vidually determined by himself, without 
reference to fair trade prices established 
thereon. 


(B) Each of the consenting defendants 
is enjoined and restrained for the two year 
period provided for in sub-section (A) of 
this Section VI from urging, suggesting, 
persuading or coercing any manufacturer 
or wholesaler to establish, adopt, issue or 
enforce minimum or suggested resale prices 
for alcoholic beverages. 


VII 
[Dissolution of Association] 


(A) Defendant Memphis Retail Package 
Stores Association, Inc. is ordered and 
directed to cause, within thirty (30) days 
after the date of entry of this Final Judg- 
ment, the dissolution of the Association 
and, within sixty (60) days after the date 
of entry of this Final Judgment its officers 
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and directors shall file an affidavit with this 
Court, and send a copy thereof to the 
plaintiff herein, setting forth the steps taken 
to comply with the terms of sub-section 
(A) of this Section VII; 


(B) The consenting defendants are 
jointly and severally enjoined and restrained 
from organizing, becoming a member of, 
or participating in the activities of, directly 
or indirectly, any trade association or other 
organization, the purposes or functions of 
which relate to the distribution or sale of 
alcoholic beverages contrary to any provi- 
sion of this Final Judgment. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any consenting defendant, made 
to its principal office, be permitted: 


(A) Access during the office hours of 
said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Final Judgment, and 


Cited 1956 Trade Cases 
Webster Motor Car Co. v. Zell Motor Car Co. 


71,665 


(B) Subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


Upon request said defendant shall submit 
such reports in writing to the Department 
of Justice with respect to matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement 
of said Judgment. No information obtained 
by the means provided in this Section VIII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment 
or as otherwise required by law. 


IX 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violation thereof. 


[ 68,384] The Webster Motor Car Company and Richard C. Webster v. Zell Motor 
Car Company, Sidney Zell, O. Englar Gilbert, J. Jackson Smith, G. Dale Proctor, Joseph 
Janin, individually and as agents of the Zell Motor Car Company. 


In the United States Court of Appeals for the Fourth Circuit. 


April 24, 1956. Decided June 5, 1956. 


No. 7169. Argued 


Appeal from the United States District Court for the District of Maryland, at 


_ Baltimore. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Consent 
Order as Constituting Release—An automobile dealer brought a treble damage action against 
a competitor and an automobile manufacturer in the Federal District Court for the 
District of Columbia. The action was dismissed as to the competitor for failure to obtain 
service of process, and, for the purpose of keeping his cause of action against the com- 
petitor alive, the dealer brought an action against the competitor in the District Court 
for the District of Maryland. A consent order entered in the District of Maryland action 
provided that the proceedings in the action should be stayed until the expiration of two 
weeks subsequent to the disposition of the District of Columbia action and that upon 
such disposition, the instant action should be dismissed as to the competitor with 
prejudice. In the District of Columbia action, the manufacturer’s contention that the 
above consent order released it from liability was rejected and the court rendered a 
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judgment against the manufacturer, who took an appeal from the judgment on all issues, 
including the defense of release. Thereafter, the District of Maryland court entered an 
order dismissing the dealer’s action with prejudice on the ground that the condition in 
the consent order had been satisfied, and that it was not necessary to await the final 
disposition of the District of Columbia case. On appeal from the order of dismissal, the 
reviewing court reversed the order and held that the consent order should be construed 
as authorizing the dismissal of the action only after the final disposition of the District 
of Columbia case. There was no intent to release the manufacturer; therefore, the 
consent order should have been set aside or so modified that it could not be used by 
the manufacturer as a release. To release the manufacturer from liability would result 
in an outrageous miscarriage of justice, not contemplated by the court or by the parties. 


See Private Enforcement and Procedure, Vol. 2, {| 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Consent Order—Power To Modify.—The fact that a trial court order was entered by 
consent does not impair the power of the court to modify it to any extent that may be 
necessary to the proper administration of justice. A consent order is not a mere contract 
of the parties. It is a part of the judicial process for the orderly administration of 
justice and is completely under the control of the court until final judgment is entered. 
An interlocutory order entered upon consent is not to be treated as a contract but as a 
judicial act and, as such, subject to modification by the court in the interest of justice 
at any time until the entry of a final judgment. 


See Private Enforcement and Procedure, Vol. 2, { 9013. 


For the appellants: Donald D. Webster (William E. Leahy and Wm. J. Hughes, 


Jr., on brief). 


For the appellees: John Henry Lewin (David C. Green and Venable, Baetjer and 
Howard on brief). 


Before Parker, Chief Judge, and Soper and Doster, Circuit Judges. 


[Appeal] 


Parker, Chief Judge [Jn full text]: This 
is an appeal from an order dismissing an 
action with prejudice following an inter- 
locutory order theretofore entered by con- 
sent of parties providing for dismissal. 
Appellants contend that the dismissal with 
prejudice was not authorized by the inter- 
locutory order as of the time such dis- 
missal was entered, and that, if the order 


action had been dismissed against the de- 
fendants here for failure to obtain service 
of process upon them. When the period of 
limitation under the Maryland statute was 
about to expire, the plaintiffs instituted this 
action for the evident purpose of keeping 
their cause of action alive against the de- 
fendants here if they should fail to recover 
in the District of Columbia action against 
Packard. Shortly before that action was to 


be construed as authorizing it at that time, 
circumstances had arisen since the entry of 
the interlocutory order rendering such dis- 
missal inequitable. 


[Prior Proceedings] 


The action was begun in the District of 
Maryland to recover damages under the 
Sherman Anti Trust Act, on account of an 
alleged conspiracy in restraint of trade be- 
tween the defendants named and _ the 
Packard Motor Car Company, which was 
not named as a defendant. Prior to the 
institution of the action, a similar action 
had been commenced in the District of 
Columbia against the same defendants and 
the Packard Motor Company, but that 
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be tried and while plaintiffs’ counsel were 
busy preparing for the trial, defendants’ 
counsel made motions in this action to 
quash service of process and to strike por- 
tions of the complaint, and in addition filed 
lengthy interrogatories and gave notice of 
the taking of a number of depositions. 
Plaintiffs’ counsel moved for continuances 
with respect to these matters, and pending 
the hearing of the motion the parties agreed 
upon a consent order which was entered by 
the court on April 29, 1955, as follows: 


“Ordered that plaintiffs’ motion for a 
continuance be and it is hereby granted 
and all proceedings in the present cause 
are hereby stayed and the present cause 
is hereby continued for the period from 
this order until the expiration of two 
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weeks immediately subsequent to the dis- 
Position in or by the trial court of said 
action pending in the District of Columbia 
(including, without limitation, by settle- 
ment, order, directed verdict or verdict of 
the jury), other than by a decision and 
order by said trial court that it lacks 
jurisdiction over said action, and provided 
further that upon the disposition, as 
above defined, of the said cause pending 
in Washington, D. C. the present cause 
shall be dismissed as to all defendants 
with prejudice.” 

A few days after the signing of this 
order, plaintiffs’ counsel became apprehen- 
sive that Packard might take the position 
that its effect was to release Packard from 
liability as a joint tort-feasor, especially if 
a dismissal with prejudice should be en- 
tered, and make a motion to vacate the 
order in its entirety or to strike out the 
portion relating to dismissal with prejudice. 
Counsel for defendants opposed the motion, 
taking the position that, under the law, an 
agreement to dismiss the action with preju- 
dice or dismissal pursuant to such agree- 
ment could not result in releasing Packard 
and that there was no basis for the concern 
of plaintiffs’ counsel. The court, after hear- 
ing counsel at length and finding that no 
fraud or mistake of fact was involved, 
denied the motion but made the following 
statement as to the understanding of the 
parties with regard to the effect of the 
order: 


“T am firmly of the opinion that all 
counsel believed that the order would 
not release Packard. Now I don’t know 
that I have any power at this time to 
make a finding which would be binding 
on the Washington Court, but I will 
make this statement, which I will testify 
to in the Washington Court, or on a 
deposition to be sent there, or by certifi- 
cate, or by any way which the parties 
wish, and which the parties can use as 
the basis of a stipulation in the Washing- 
ton Court if they care to do so: 


“Tt was my understanding when the 
order was presented that not only was 
there no intention of the parties that the 
agreement or order should release Packard, 
but it was my understanding confirmed 
by what I have heard here today, that 
the parties, that is, the counsel for the 
respective parties all intended that the 
agreement and order should not release 
Packard. 

“T will so testify, or certify, in any way 
that would be helpful to the Court in 
Washington, if either party wishes to 
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have my understanding brought before 
the Court in Washington.” 


The order denying the motion to vacate 
was entered on May 10, 1955. On the 
following day Packard filed a motion in the 
District of Columbia case to amend its 
answer so as to plead the order of April 
29 as a release of its liability. This defense 
was vigorously pressed but was overruled 
by the District of Columbia court which 
rendered judgiment for plaintiffs against 
Packard in the sum of $570,000 plus at- 
torneys’ fees. Appeal was taken from this 
judgment on all issues, including the de- 
fense of release as a result of the order of 
April 29; and that appeal is now pending 
before the Court of Appeals of the District 
of Columbia. 


After the taking of the appeal by Packard 
in the District of Columbia case, the de- 
fendants here moved in the court below 
for a dismissal of this action with prejudice. 
Plaintiffs opposed the motion on the ground 
that the consent order did not provide for 
dismissal of the case until after final dis- 
position of the District of Columbia case, 
but asked that, if the court should hold to 
the contrary, the order be modified so as to 
provide for dismissal without prejudice upon 
plaintiffs giving defendants a convenant 
not to sue, in form approved by the court. 
The court entered the order appealed from 
here, dismissing the case with prejudice on 
the ground that the condition in the con- 
sent decree had been satisfied and that it 
was not necessary to await the final dis- 
position of the District of Columbia case. 
With respect to intent to release Packard, 
the court made the following finding: 


“(b) That at the time the order of 
April 29, 1955, was presented to the court 
and signed, it was not the intention of 
the parties that said order or the agree- 
ment upon which it was based should 
release any claim which the plaintiffs 
herein might have against the Packard 
Motor Car Company, but that counsel 
for the respective parties who presented 
the order of April 29, 1955, intended that 
said agreement and order should not re- 
lease the Packard Motor Car Company.” 


In connection with prior motions to 
amend and to dismiss, which had been 
denied as premature, the court had said 
with respect to the Packard defense of 
release: 


‘* * * this defense, which I have said 
from the beginning I haven’t the slight- 
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est sympathy with, that this paper was 
intended to be or might be used as a 
means of getting a claim of a release of 
a joint tort feasor. I think it is bad 
law; I think it is bad morals; I think 
if it is in this case, and I am not going 
to do anything to assist Packard in 
establishing that. * * * I think they are 
setting up a defense in Washington that 
I don’t think has any legal basis, and 
I don’t think it is justified for reasons 
which I stated in the opinion which I 
gave and which I take it was taken up 
with the court.” 


[Scope of Consent Order] 


There is grave question whether the con- 
sent order of April 29 should not be con- 
strued as authorizing dismissal only after 
final disposition of the District of Columbia 
case. There would be no reason for dis- 
missing the case here, if a judgment 
rendered in the trial court there should be 
reversed and the case sent back for a new 
trial; and there would be just as much 
reason why the case here should be held' 
in statu quo pending the outcome of such 
new trial as that it be held in statu quo 
pending the outcome of the original trial. 
The agreement was manifestly entered into 
in the thought, which was correct, that the 
District of Columbia trial would probably 
give plaintiffs all the relief they could 
cbtain if disposed of on the merits, and 
that there was no necessity for going for- 
ward with the Maryland case if the District 
of Columbia case should be so disposed 
of. Only if it were disposed of otherwise 
than on the merits would there be oc: 
casion to go forward in the Maryland case; 
and, whether or not it was disposed of on 
the merits could be known only after there 
had been a final disposition, even though 
this might involve an appeal. If, however, 
the construction placed on the order by 
the District Judge be correct, we think it 
clear that, in view of the admitted facts 
and of his finding that it was not intended 
to release Packard, it should either have 
been set aside or so modified that it could 


*60C. J. S. 66 et seqg.; Fourniquet v. Perkins, 


16 How. 82; John Simmons Co. v. Grier Bros. 
Co., 258 U. S. 82, 88; Marconi Wireless T. Co. 
of America v. United States, 320 U. S. 1, 47; 
Kitchen v. Strawbridge, 4 Wash. C. C. 84, 14 
Fed. Cas. 692; Duke Power Co. v. Greenwood 
County, 4 Cir. 91 F. 2d 665, 669; United States v. 
Starr, 4 Cir. 20 F. 2d 803, 808; Dangerfield v. 
Caldwell, 4 Cir. 151 F. 554; Fidelity Trust Co. 
v. Board of Hducation, 7 Cir. 174 F. 2d 642, 
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not be used by Packard in an attempt to 
accomplish that result. 


[Power To Modify] 


The case is not one of setting aside a 
final order under Rule 62(b) of the Rules 
of Civil Procedure, but of setting aside an 
interlocutory order relating to the future 
handling of the case. The fact that it was 
entered by consent does not impair the 
power of the court to modify it to any 
extent that may be necessary to the proper 
administration of justice. It is not a mere 
contract of the parties. It is a part of the 
judicial process for the orderly adminis- 
tration of justice and is completely under 
the control of the court until final judg- 
ment is entered.* In United States v. Swift 
& Co. 286 U. S. 106, 114-115, Mr. Justice 
Cardozo, dealing with a consent decree in 
an antitrust case, said: ‘The result is all 
one whether the decree has been entered 
after litigation or by consent. American 
Press Assn. v. United States, 245 F. 91. In 
either event, a court does not abdicate its 
power to revoke or modify its mandate if 
satisfied that what it has been doing has 
been turned through changing circumstances 
into an instrument of wrong. We reject 
the argument for the interveners that a de- 
cree entered upon consent is to be treated 
as a contract and not as a judicial act.” A 
fortiori, a mere interlocutory order entered 
upon consent is not to be treated as a con- 
tract butiasia. judicial act; and; as “such, 
subject to modification by the court in the 
interest of justice at any time until the 
entry of final judgment. 


Whether or not the judge below was 
correct in thinking that the dismissal of 
this case or the order providing for its dis- 
missal would not discharge Packard, we 
need not decide. Packard did not agree 
with him in his view of the law and is 
using the order as a defense to the suit in 
the District of Columbia and is contending 
there that it does have that effect. In this 
connection it should be remembered that 


645; Food, Tobacco, Agricultural and Allied 
Workers v, Smiley, 3 Cir. 164 F. 2d 922, 924; 
Bland v. Faulkner, 194 N. C. 427, 139 S. E. 
835, 836. In the case last cited the rule is well 
stated as follows: ‘‘Interlocutory orders, not 
finally determining or adjudicating rights of 
the parties, are always under the control of 
the court, and, upon good cause shown, they 
can be amended, modified, changed, or rescinded 
as the court may think proper.” ; 
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Packard has been founded by the District 
of Columbia Court to be a co-conspirator 
with defendants, and that, under Maryland 
law, defendants would be liable for con- 
tribution to Packard as joint tort-feasors. 
Flack’s Annotated Code of Maryland Art. 
50 secs. 20-29. Assuming that the recovery 
in the District of Columbia Court is sus- 
tained against other attacks, for Packard 
to be released from that liability because of 
the order of April 29 or dismissal of de- 
fendants here pursuant to that order would 
result in an outrageous miscarriage of jus- 
tice, not contemplated by the court or by 
the parties in the entry of the order. The 
court cannot, of course, control the decision 
in the District of Columbia case, but it does 
have plenary power over its own inter- 
locutory orders; and when it appears that 
any such unintended and unconscionable 
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use is being made of an order that it has 
entered as appears here, it should not 
hesitate to set the order aside. The setting 
aside or modification of interlocutory orders 
is, of course, a matter resting in the sound 
discretion of the trial judge; but, upon the 
facts as found by him here, we think that 
any other course than the setting aside of 
the order would not properly protect the 
orderly administration of justice and hence 
would not be a sound exercise of discretion. 


The order dismissing the cause with 
prejudice will accordingly be reversed and 
the case will be remanded to the court 
below with direction to set aside the order 
of April 29 and enter such further orders 
as to the future progress of the case as may 
be appropriate in the premises. 


Reversed and Remanded with Directions. 


[] 68,385] Bissell Carpet Sweeper Co. v. Sipos. 


In the New York Supreme Court, New York County, Special Term, Part I. 135 
N. Y. L. J., No. 122, page 6. Dated June 25, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Consent Judgment—Contempt.— 
A fair trader’s motion to punish a defendant for violating a consent judgment, which 
enjoined the defendant from selling below the fair trader’s established minimum retail 
price, was granted and a fine of $150 ($50 for each violation) was imposed on the 
defendant. The defendant’s contention that he should not be punished because neither 
he nor his attorney were served with a copy of the signed judgment was held untenable. 
The defendant personally consented to the entry of the judgment, both he and his at- 
torney signed a stipulation to the effect that they knew of the contents of the judg- 
ment, and the attorney returned the original and two copies of the consent judgment 


to the attorney for the fair trader. 
See Fair Trade, Vol. 1, | 3380.34. 


[Contempt Proceeding | 


Markow11z, Justice [Jn full text]: Mo- 
tion to punish the defendant for contempt 
for violation of a judgment of this court, 
entered upon consent of the defendant. The 
judgment enjoined defendant permanently 
from selling below plaintiff's established 
minimum retail price. Defendant does not 
deny the three alleged violations, but asserts 
that he may not be punished because neither 
he nor his attorney were served with a copy 
of the signed judgment, with notice of entry. 
This argument is specious and untenable 
under the situation presented. The fact is 
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that the defendant personally consented to 
the entry of the judgment, both he and his 
attorney signed a stipulation to that effect, 
knew the contents thereof, and his attorney 
returned the original and two copies of the 
consent judgment to the attorney for the 
plaintiff. Thereafter, it appears that the de- 
fendant was personally served with a copy 
of the judgment. In any event, he certainly 
had knowledge of the contents of the judg- 
ment he signed and that it was outstanding. 
Under the circumstances the motion is 
granted. Defendant is fined the sum of $50 
for each contempt, in a total of $150. No 
counsel fee is allowed. Settle order. 
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[f 68,386] Hunter Douglas Corporation v. Lando Products, Inc. Lando Products, 
Inc. v. Hunter Douglas Corporation. 


In the United States Court of Appeals for the Ninth Circuit. No. 13,372. Filed 
June 14, 1956. 


Appeals from the United States District Court for the Northern District of California, 
Southern Division. MicHaet J. RocHe, District Judge. 


Clayton Antitrust Act 


Exclusive Dealing—Tie-In Sales—Patented and Unpatented Products—Proof of 
Illegal Sales—In a patent infringement suit wherein the alleged infringer, a manu- 
facturer of Venetian blind slats, filed an antitrust counterclaim charging that the plain- 
tiff, a manufacturer of a patented plastic Venetian blind tape and unpatented Venetian 
blind slats, required purchasers, as a condition of the sale of such tape, to buy its un- 
patented Venetian blind slats, a trial court judgment dismissing the counterclaim was 
affirmed. There was substantial support in the record for the trial court’s finding that 
the alleged infringer did not prove illegal tie-in sales by the patentee. The patentee 
testified that it restricted the sale of the tape only so long as it had a shortage, that 
its restriction was only a temporary policy, that even distributors and buyers of its trade- 
marked slats could not get all the tape that they needed, and that it tried to see that 
distributors of its trade-marked slats had a supply of as much tape as was needed. 
The reach of the Clayton Act does not extend to every remote, possible, or conjectural 
lessening of competition. 


See Exclusive Dealing, Vol. 1, J 4009.580. 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Proof 
of Damages.—Where a manufacturer of Venetian blind slats filed a counterclaim, in 
a patent infringement suit, charging that a competing manufacturer tied-in the sale of 
its unpatented Venetian blind slats with the sale of its patented plastic Venetian blind 
tape, a trial court judgment dismissing the counterclaim was affirmed on the ground 
that there was substantial basis for the trial court’s finding that the manufacturer did 
not establish the fact that it had been damaged, through the loss of sales of slats, by any 
of the competitor’s activities. The Clayton Act requires that injury must be proved 
before recovery can be had. Whether the manufacturer’s mill was operating at capacity 
or whether it could have handled additional orders was not determinative of the 
damage issue. The principal question was whether or not the manufacturer lost sales, 
which it otherwise would have made, because of the acts of the competitor. 


See Private Enforcement and Procedure, Vol. 2, J 9011.560. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible To Prove Antitrust Violations—Consent Decree Entered in Gov- 
ernment Action—Where a manufacturer of Venetian blind slats relied upon a consent 
decree entered in a Government antitrust action as establishing the existence of alleged 
tie-in sales, the court noted that the manufacturer failed to point out that the decree 
specifically recites that it was entered without trial and without adjudication of any issue 
of fact or law and without the decree constituting any admission or adjudication in 
respect to any issue. 


See Private Enforcement and Procedure, Vol. 2, J 9012.260. 


For the appellant: Flehr & Swain, John F. Swain, San Francisco, Cal., for Lando 
Products, Inc. 


For the appellee: Donovan O. Peters and Charles F, Hutchins, Jr., San F ; 
Cal.; Pennie, Edmonds, Morton, Barrows & Taylor, Merton S. Neill, Aa Daniel 
Mahoney, New York, N. Y., for Hunter Douglas Corp. ; 


For a prior opinion of the U. S. Court of Appeals, Ninth Circuit, see 1954 Trade 
Cases {| 67,839, affirming in part and vacating and remanding in part a judgment of the 
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U. S. District Court, Northern District of California, Southern Division, 1952 Trade 


Cases { 67,273. 


Before Bone, Orr, and Lemmon, Circuit Judges. 


[Trial Court's Findings] 


Lemmon, Circuit Judge [Jn full text]: 
Strong almost to the point of vehemence is 
the expression “clearly erroneous.” An ap- 
pellate court should bear this in mind when it 
applies Rule 52(a) of the Federal Rules of 
Civil Procedure, which provides that “In all 
actions tried upon the facts without a jury... 
({) findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to 
judge of the credibility of the witnesses”. 


Too often appellate courts give only lip- 
service to the rule that, “Having seen and heard 
the witnesses, the trial judge is in a better posi- 
tion than an appellate court to pass upon the 
facts.” Too often reviewing tribunals are 
tempted to substitute their own fact-judgments 
for those of the courts of first instance. 


This is a pit into which this Court, with 
more or less success, has always endeavored not 
to fall. In the instant case, it is somewhat 
easier to avoid the snare, since we are in- 
clined to agreed with the findings of the 
trial court. 


1. Statement of the Case 


When this case was previously before us 
we affirmed that part of the judgment hold- 
ing invalid a patent involved in the action, 
and vacated that portion of the judgment 
dismissing Lando’s counterclaim. The case 
was remanded to the trial court with “direc- 
tions to enter consistent Findings of Fact 
and Conclusions of Law on the question of 
the existence of tie-in sales and the damages, 
if any, suffered by Lando on its Counter- 
claim.” Hunter Douglas Corp. v. Lando Prod- 
ucts, Inc., 9 Cir., 1954 [1954 TrapE CASES 
J 67,839], 215 F. 2d 372, 376. 


Following remand the trial court filed 
“Amended and Supplemental Findings of 
Fact and Conclusions of Law.” In these 
findings the court stated “accordingly the 
counterclaim is dismissed.” It is from “that 
part of the Amended and Supplemental 
Findings of Fact ... (and which constitutes 
a final judgment), which provides ‘accord- 
ingly the counterclaim is dismissed’ ”, that, 
as Lando Products, Inc., hereafter “Lando,” 


states in its notice of appeal, the present 
appeal is taken. 


Assuming that the trial court intended 
this statement in the findings of fact to be 
a final judgment dispositive of the counter- 
claim, we hold that it is beyond that court’s 
jurisdiction. The perfection of the original 
appeal herein operated to transfer to the 
Court of Appeals jurisdiction of the cause; 
the jurisdiction of the trial court ceased and 
that of the Court of Appeals attached. The 
trial court was thereafter without authority 
to act in matters relating to the subject 
matter until the mandate was returned.’ In 
this case the mandate did not authorize the 
trial court to enter a judgment. The man- 
date contemplated no new decree. Any at- 
tempt to do so is void and of no effect. 


This court vacated a part of the original 
judgment and remanded the case for a 
restricted and limited purpose. Such was 
accomplished by the filing of the amended 
and supplemental findings of fact. We con- 
clude that these further findings are ade- 
quate to support the judgment on the 
counterclaim in this action originally ap- 
pealed from, and this court has a retained 
jurisdiction arising from the original appeal 
to consider any attack now made upon the 
original judgment on the counterclaim, in- 
cluding the contention that the evidence 
does not support the findings. This we 
will proceed to do. 


Lando alleged in its counterclaim that 
Hunter Douglas Corporation, hereinafter 
Hunter, violated the Federal Antitrust Laws 
and that as a result of this violation Lando 
suffered injury in its business and property. 
Damages and an injunction are prayed for. 


See 15 USCA Secs. 15 and 26. 


In summary, the violation charged is that, 
during the period of time from the middle 
of 1949 to the middle of 1950, Hunter, being 
the only manufacturer of patented plastic 
Venetian blind tape, as a condition of sale 
of such tape, required purchasers to buy un- 
patented aluminum Venetian blind slat stock. 
It was further alleged that Lando, which 
makes Venetian blind slat stock but not 
tape, lost sales of slat stock. Illegal tie-in 


1 United States cases cited in note 42, 4 


Cc. J. S. 1092. 


Trade Regulation Reports 


1 68,386 


7167/2 


sales were thus alleged as the substance of 
the counterclaim. 

In the original judgment, the counter- 
claim was dismissed. Having found that 
the “amended and supplemental findings of 
fact” support the judgment on the counter- 
claim, we now address our attention to the 
problem of whether the evidence supports 
the findings. 

Summarized, the “Amended and Supple- 
mental Findings of Fact” are as follows: 

Lando did not prove any actual tie-in 
sales made by Hunter. 

During 1950, the period in question, Lando’s 
mill was operating “at close to capacity.” 

During 1950, Lando’s mill was operating 
with a greater volume of metal strip pro- 
duced and a larger number of employees 
than in 1949. 


Lando has made no showing that its plant 
could have handled additional orders, nor 
has it established that it has been damaged 
by any of Hunter’s activities. 

The findings also contain monthly tables 
of figures, showing that, with the exception 
of April, 1950, the footages produced, and 
the values thereof, in 1950 were greater than 
for the corresponding months of 1949. Simi- 
larly, there is a table reflecting the fact that, 
with the exception of March and April of 
1950, the number of employees in Lando’s 
rolling mill and paint lines in 1950 was 
greater than for the corresponding months 
in 1949. 

Lando specifies seventeen errors, but sum- 
marizes them in four groups, which will 
be considered seriatim. 

2. There Is Substantial Testimony Adduced 
by Lando Itself To Support the District 
Court’s Finding That 1950 Is the Period 
for Which Lando Claims Damages. 


Lando specifies as error that “The Court 
erred in finding that the year 1950 was the 
period for which the defendant claims dam- 
ages.” It is contended that the correct 
period is “from July 1, 1949, to June 30, 1950.” 

While it is true that the counterclaim states 
that “Beginning in or about June 1949,” etc., 
the following testimony by Ellis A. Lando, 
president and, with Mrs. Lando, the principal 
stockholder of the corporation, indicates 
that there was substantial basis for the 
Court’s finding of 1950 as the critical year: 


“During the year of 1949 our sales in 
[the area of the northwest] was [sic] 
$50,458.64. That is the latter part of this 
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month, the month will show—I should 

say the latter part of the year, and these 

months will show it, that this competition 
caused us to lose business. In January, 

February—or I should say February— 

January, February, March and April of 

1950, and then we were completely out 

of the area, we had a total sales of $4,614.44. 

In other words, we went from a year of 

$50,000 in 1949 to $4,000 in 1950.” [Italics 

supplied] 

Elsewhere in his testimony, Mr. Lando 
said that “Our sales dropped in the last 
part of ’50 to nothing.” 

Furthermore, Lando itself does not adhere 
to its own pleadings when it now claims 
that the critical period terminated on June 
30, 1950. Lando’s counterclaim alleges that 
the period in question continued “up to and 
including the date of the filing of this counter- 
claim”. The counterclaim was filed on 
August 30, 1951. 


Lando’s testimony shows that its real claim 
is for damages actually alleged to have been 
sustained during the year 1950. 


At any rate, there is substantial evidence, 
adduced by Lando itself, that Lando did 
not suffer any damage from July 1, 1949, 
to December 31, 1949, inclusive. 


3. Whether Lando’s’ Mill Was Operating 
at Capacity or Whether It Could Have 
Handled Additional Orders Is Not De- 
terminative of This Case. 


Lando devotes considerable argument to 
the question of whether its mill was operat- 
ing to capacity. The principal question be- 
fore us, however, is not whether the mill 
was operating at a maximum, but, in appel- 
lant’s own words, “Did Lando lose sales 
which it otherwise would have made” be- 
cause of Hunter’s acts? 

These alleged acts we will next consider. 
For the present, we need only recall that 
Finding 23, which, in Lando’s own words, 
“relates to specific production figures as to 
which there is no dispute,” shows that the 
footages produced at Lando’s mill, and 
the value thereof, were far greater during the 
crucial year of 1950 than during the pre- 
ceding year. And the same is true of the 
number of Lando’s employees in its rolling 
mill and paint lines in 1950, as compared 


‘with 1949, This is shown in a table included 


in Finding 24, which Lando itself character- 
izes as “a statement of ultimate fact and is 
taken from an exhibit introduced in the 
case and no party has any quarrel therewith”, 
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4. There Is Substantial Support in the Record 
for the District Court’s Finding That 
Lando Did Not Prove Illegal Tie-in 
Sales By Hunter. 


At the trial of this case Lando introduced 
a group of photostats marked Exhibit B, 
which were obtained from the Clerk of the 
United States District Court at Los Angeles, 
California, in a Government Anti-Trust action 
against Hunter, Civil Action No. 13236-PH. 
In its opening brief, Lando relies heavily 
upon this exhibit, asserting that: 


“After the oral hearing on the prior 
appeal in this matter a Consent Decree 
enjoining tie-in sales was entered in the 
Los Angeles suit (on June 30, 1954),” etc. 


Lando’s brief, however, fails to state 
that the Consent Decree, in its very opening 
sentence, specifically recites that it was 
“entered without trial and without adjudi- 
cation of any issue of fact or law herein, and 
without this Final Judgment constituting 
any admission or adjudication in respect to 
any such issue.” [Italics supplied] 


Lando also stresses the testimony of a 
number of Venetian blind manufacturers 
“and others in the field” as tending to prove 
Hunter’s illegal tie-in sales. Analysis of 
their testimony convinces us that the trial 
judge was justified in disregarding it. 


Joseph E. Hirschbein testified that “For 
a while’ he bought all his materials from 
Hunter. Later, on recross-examination, he 
stated that “If I said ‘all of it,’ I think I was 
possibly off. We bought most of it,’ for 
a “Period of two or three months.” 


W. C. Richards testified that early in 
1950 he could buy plastic tape “providing 
I took a certain specified amount of Flexalum 
[Hunter] slats and provided that I did not 
use it on any other material than Flexalum 
slat blinds.” After “A year or a year and 
a half” he “was cut off,’ and Richards 
bought his slat material from Lando. On 
cross-examination, he agreed that “from a 
price standpoint and other standpoints... 
Flexalum slat material is a premium ma- 
terial.” The witness sold all blinds under 
his own trademark—“Custom-built Venetian 
Blind”—and, as Hunter points out, the 
latter had the right to choose the dealers 
it would permit to use its trademark. 
Richards’ failure to use the trademark 
with Flexalum material was a legitimate 
reason for declining to do business with 
Richards. 
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Wilbur B. Fountain, Hirschbein’s sales 
representative and general assistant, at first 
agreed that Hunter “insisted that this Flex- 
alum plastic tape be used with Flexalum 
coil stock when the department stores, such 
as the Emporium or Lachman Brothers, 
was [sic] going to advertise Flexalum 
Venetian blinds.” The question was repeated, 
hence there can be little doubt that Foun- 
tain, who occupied a position of responsibil- 
ity, understood it. Yet when counsel for 
Lando, which had called Fountain as a wit- 
ness, asked the latter whether he sold a 
blind “under the Hunter Douglas trade- 
mark of Flexalum,’ Fountain answered in 
the negative. Similarly, when Lando’s attorney, 
in a patently leading question, suggested— 


“So that even though you didn’t sell 
your Venetian blind as a Flexalum blind, 
so we will understand, you still had to buy 
the coil stock from Hunter Douglas in 
order to use their tape in that blind?”— 


Fountain affirmative 


answer. 


gave the suggested 


The reach of the Clayton Act does not 
extend to every remote, possible, or con- 
jectural “lessening of competition.” In Stand- 
ard Co. v. Magrane-Houston Co., 1922, 258 
U.S. 346, 356-357, the Court said: 


“Section 3 [of the Clayton Act, 15 
USCA §14] condemns sales or agree- 
ments where the effect of such sale or 
contract of sale ‘may’ be to substantially 
lessen competition or tend to create 
monopoly. It thus deals with consequences 
to follow the making of the restrictive 
covenant limiting the right of the pur- 
chaser to deal in the goods of the seller 
only. But we do not think that the pur- 
pose in using the word ‘may’ was to prohibit 
the mere possibility of the consequences de- 
scribed. It was intended to prevent such 
agreements as would under the circum- 
stances disclosed probably lessen competi- 
tion, or create an actual tendency to 
monopoly. That it was not intended to 
reach every remote lessening of competi- 
tion is shown by the requirement that such 
lessening must be substantial.’ [Italics 
supplied] 


In the instant case, Lando has specified 
that the period for which it claims damage 
is a single year. Ivan S. Brownson, Hunter’s 
sales manager, testified that “We restricted 
the sale of tape only so long as we had a 
shortage.” “It was only a temporary policy 
and was so stated.” Brownson further testi- 
fied that even Flexalum distributors and 
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promoters and those who were buying Flexa- 
lum slat stock could not get all the tape that 
they needed: 

ees . we tried our best to see that 
Flexalum distributors who assembled these 
blinds and promoted it in the field had, 
to the best of our ability, a supply of as 
much tape as was needed. 

“However, it was a long time before 
we got to that point. During that par- 
ticular period I think our records would 
show we were only about half that good, 
that the purchases were in relation to 
about half that much tape to their slat 
stock.” 


If Brownson’s testimony is believed, it 
would be difficult to spell out a violation of 
the Clayton Act. 


5. There Is Support in the Record for the 
District Court’s Finding That Lando 
Was Not Damaged by Any of Hunter’s 
Activities. 


Ellis A. Lando, who controls the corpo- 
ration’s policies, on direct examination testi- 
fied, as we have seen, that “Our sales dropped 
in the last part of ’50 to nothing.” When 
confronted with the exhibit showing more 
employees during 1950 than in 1949, Mr. 
Lando admitted that the figures did not 
support his statement that “Of course when 
you don’t have the sales to do that [to 
work “in three shifts, around the clock’’], 
you have to lay off your help.” He offered 
this explanation for the seeming contradiction. 


“cc 


. the explanation that I tried to 
tell you, that these men could have been 
working on the mill or could have been 
working at another work.” 


Even Lando’s own counsel tacitly con- 
cedes that this was an “explanation” that 
didn’t explain, by characterizing it as “An 
isolated instance of confusion [that] does 
not establish lack of credibility.” 


Still elsewhere in his testimony, Mr. 
Lando’s explanation for his Company’s in- 
creased business during “the last part of ’50” 
reached even farther than the men working 
on his mill. It reached as far as Korea! 
Mr. Lando testified: 


“If I can say here too, your Honor, in 
explanation of increased sales here during 
the year of 1950—in 1949 we had one 
paint line; in other words, we were—all 
we were able to deliver was what we 
could paint on this one particular paint 
line. In November 5, 1949, we had a 
second paint line put into operation, which 
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of course gave us more material to sell. 
And in August—September, I should say, 
18th of 1950, we completed the third paint 
line. Also in the month of June of 1950 
this Korean incident started, and of course 
everybody in the Venetian blind business 
had gone—no, I shouldn’t say everybody, 
but practically all of the people that had 
been in this business during the Second 
War had the experience of not being able 
to buy enough material; so consequently, 
when this thing came along, everybody 
bought material at wild. And of course 
we could sell our aluminum during the 
latter part of 1950; we could have sold 
it to them, to anybody, regardless if we 
had plastic tape or if we did not have 
plastic tape.” 


Finally, confronted with his earlier testi- 
mony about laying off help, quoted above, 
Mr. Lando retorted: 


“Mr. Mahoney, because you cut in and 
forced us down in one location is no 
reason we can’t reach out in another di- 
rection and secure more business. You 
drove us into territories that we were 
never in before. We were never in Dallas 
before; we were never in Pennsylvania 
before; we were never in Atlanta before; 
we were never in New York before.” 


Taking this latter bit of Mr. Lando’s 
testimony at its face value, we might be led 
to the conclusion that Hunter’s alleged 
tie-in policies really had a salutary effect 
on Lando’s business: it caused that busi- 
ness to expand into faraway places! 

Quite aside from all this, however, it may 
be observed that perhaps the tangled skien 
of confusions and apparent contradictions 
in the testimony of Lando witnesses can be 
unraveled, and in some instances even ex- 
plained away. We believe, however, that it 
is better to leave such a task to the sophisti- 
cation of an experienced trial judge, who 
has seen and heard the witnesses, than to 
an appellate court, which has before it only 
the cold record. 

Much is said in the briefs regarding a 
canceled Sears-Roebuck contract. Indeed, 
Lando insists that there were two such con- 
tracts. Its claim regarding the first, how- 
ever, is based upon a letter, dated October 
26, 1949, that Mr. Lando wrote to E. W. 
Elliot, whom he described in his testimony 
as “the Manager of the Venetian blind de- 
partment” of Sears, Roebuck & Co. This 
letter contains Mr. Lando’s recital of “my 
understanding of the agreement we reached 
on my recent visit to your office in Chicago.” 
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and could well have been disregarded by the 
District Judge. There is no explanation why 
Mr. Elliot himself was not called by Lando 
to corroborate Mr. Lando’s testimony. 


The second contract is supported by docu- 
mentary evidence. It was denominated a 
“Contract of Purchase,” and was dated 
April 28, 1950. The contract showed that 
its “Total Estimated Value,” or, as Mr. Lando 
called it, its face amount was $147,562.50. He 
also testified that “the net result of this 
contract was we shipped them during May 
one car, July another one, and August 
two, for a total sales of $66,854.39.” 


According to Mr. Lando’s testimony, 
“The result was that this contract, we got a 
cancellation through in amount of $80,714.78.” * 
The cancellation was dated September 27, 
1950. Mr. Lando, however, was not dam- 
aged by the cancellation: his own testimony 
establishes beyond cavil, that he benefited 
from that abrogation: 


“Q. And the contract was terminated 
in September of 1950? 
AGM. VICES, SITs 
“Q. And you have told us that at 
least by August of 1950 we had what we 
call a seller’s market. You could sell all 
you could produce? 
“A. I believe so. 
“Q. And as a matter of fact on these 
sales during September, October, and No- 
vember of 1950, shown in Exhibit 54, 
didn’t you in fact get a better price than 
you would have gotten if you had had to 
fullfill the Sears contract? 
“A. We did, yes. 
“Q. So that your mills were producing 
during those months practically to capac- 
ity, and you were able to sell the stuff 
to somebody else at a better price than 
your Sears Roebuck contract called for? 
Aa hatis tights 
Finally, Plaintiff's Exhibit 54, which Lando 
itself asserts is “The only evidence in the 
case relating to Lando’s capacity” and “pro- 
duction,” shows that the footage produced 
in 1950, the crucial year, was nearly double 
that of 1949; that the “sales footage” in 
1950 was more than double; and the sales 
in dollar value were almost double in 1950 
as compared with 1949. 

The Clayton Act requires that injury 
must be proved before recovery can be had. 
Section 15 of 15 USCA provides: 


2 This figure is borne out by the record, but 


does not tally with the amounts given by Mr. 
Lando earlier in his testimony: $147,562.50 
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“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which 
the defendant resides or is found or has 
an agent, without respect to the amount 
in controversy, and shall recover three- 
fold the damages by him sustained, and 
the cost of suit including a reasonable 
attorney’s fee.” 


In Wolfe v. National Lead Co., DC Cal., 
1953 [1954 TrapE Cases § 67,664}, 15 F. R. D. 
61, 63, affirmed, 9 Cir., 1955 [1955 TRAbE 
CASES { 68,094], 225 F. 2d 427, 434, certiorari 
denied, 1955, 350 U. S. 915, District Judge 
Goodman said: 


“The infirmity of plaintiffs’ contention 
arises, in some degree at least, from a 
misapprehension as to the difference be- 
tween a ‘public wrong’ and a ‘private wrong’ 
under the anti-trust laws. By §1 and §2 
of Title 15, agreements, contracts or con- 
spiracies as to forbidden practices are 
made public wrongs and may be dealt 
with accordingly. Damage to a private 
person caused by violation of §1 or § 2 is 
a (private wrong. 1o-U. SoC AU § 15, A 
private person has no right to complain 
of a violation of §1 or §2, as such, nor 
does such a violation per se give rise to 
a private cause of action [Case cited.] 
It is only when a violation of §1 or §2 
causes damage that a cause of action inures 
to private benefit and then only to the 
extent of the trebled amount of such 
damage. Consequently, forbidden acts can- 
not be relevant unless they cause private 
damage.” 


In affirming the Wolfe case, we observed: 


“We concur in the views which were 
expressed by the trial court in dismissing 
the case. Appellants failed to prove injury 
resulting from the conduct of appellees.” 


In Burnham Chemical Co. v. Borax Con- 
solidated, Ltd., 9 Cir., 1948 [1948-1949 TRADE 
Cases § 62,322], 170 F. 2d 569, 578, certiorari 
denied, 1949, 336 U. S. 924-925, rehearing 
denied, 1949, 336 U. S. 955, motion for ex- 
tension of time within which to file second 
petition for rehearing denied, 1949, 337 U.S. 
961, Judge Bone said: 


“.. (g) finally, giving a private indi- 
vidual a right to recovery does not enlarge 
the right of a private plaintiff since he 
must show personal pecuniary damages, 


minus $66,854.39 equals $80,708.11, or a few 
dollars less than the figure in an exhibit and 
in Mr. Lando’s own later testimony. 
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his right of action being personal and somewhat labored arguments in support of 

for his own benefit and not (also) for the its Counterclaim. 

benefit of the public. . . . The public Suffice it to say, after a careful study of 

interest is vindicated by a criminal prose- {he record, the exhibits, and the briefs, we 

cution while the suit for damages merely j,o1q that there is substantial basis for the 

redresses the private injury.” District Court’s finding that Lando “did 
6. Conclusion not establish the fact that it had been dam- 


’ by bree 7 ” 
Bearing in mind that a judicial opinion aged by any of [Hunter’s] activities. 


is not a brief, we have not entered into a Accordingly, that part of the District 
minute discussion of the thousand-page Court’s original judgment dismissing Lando’s 
transcript or of Lando’s ingenious though Counterclaim is affirmed. 


[] 68,387] Henry Krug, Sylvia Krug, Norman Krug and Adele Krug, Sole Surviving 
Directors, as Trustees in Dissolution of Krug Distributors, Inc. v. International Telephone 
& Telegraph Corporation, Vim Electric Co., Inc. and Vim Television and Appliance 
Stores, Inc. 


In the United States District Court for the District of New Jersey. Civil Action No. 
488-55. Filed June 20, 1956. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Granting of Lower Prices to Retailers than to Wholesaler— 
Legality—Necessity of Competition Between Buyers.—A wholesale distributor’s complaint 
charging that a manufacturer of radio and television products sold its products to “favored 
retailers,” prospective customers of the wholesaler and competitors of the wholesaler’s 
customers, at prices substantially lower than those charged to the wholesaler will not 
be dismissed since a violation of Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, may occur when a manufacturer sells his products to a retailer at 
a lower price than that charged to a wholesaler whose customers compete with the 
retailer. One of the well-known purposes of the Robinson-Patman Act was to protect 
independent wholesalers from discriminatory concessions given by manufacturers to re- 
tailers whose size and volume of sales lead to a by-passing of the wholesaling function. 
Under the Act, discriminatory prices which tend to lessen or injure competition with any 
person who either grants or knowingly receives the benefit of such discrimination or with 
customers of either of them are unlawful. Price discrimination does not only violate the Act 
when it involves sales made directly to two competitors or purchasers in the same level 
of the distribution process. The contention that there could be no unlawful discrimination 
because there was no discrimination between competitors was rejected. 


See Price Discrimination, Vol. 1, f 3505.365, 3505.555. 


Price Discrimination—Granting of Lower Prices to Retailers than to Wholesaler— 
Injury to Wholesaler’s Customers—Right of Wholesaler To Maintain Damage Action.— 
Where it was held that a violation of Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, may occur when a manufacturer sells his products to “favored 
retailers” at lower prices than those charged to a wholesaler whose customers compete 
with such retailers, the court ruled that the wholesaler was entitled to maintain a damage 
action against the manufacturer for violation of Section 2(a), assuming that there had 
been a lessening of or injury to competition through the discriminatory pricing by the 
manufacturer. The wholesaler was one of the immediate purchasers from the manu- 
facturer, and it did not make any difference that his injury was not suffered by his inability 
to compete with others on his own distributive level but by the failure of its customers 
to meet the competition of another immediate purchaser from the manufacturer. The 
wholesaler alleged that such pricing by the manufacturer had a serious financial impact 
on it because the wholesaler had taken products which no retailer would buy or could 
sell because of the non-favored retailers’ inability to effectively compete in retail sales. 


See Price Discrimination, Vol. 1, § 3505. 
68,387 
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Price Discrimination—Payment of Advertising or Promotional Allowances—Grant 
of Allowances to Favored Retailers and Not to Wholesaler or Its Customers—Legality— 
Necessity of Competition Between Buyers.—A wholesale distributor’s complaint charging 
that a manufacturer of radio and television products granted or paid advertising or pro- 
motional allowances to “favored retailers” but denied such allowances to the wholesaler 
or its customers who competed with such “favored retailers” will not be dismissed since 
a violation of Section 2(d) of the Clayton Act, as amended by the Robinson-Patman Act, 
may occur when a manufacturer gives a retailer an allowance not given to a wholesaler 
whose customers compete with such retailer. The contention that the wholesaler was not 
in competition with the “favored retailers’ and that consequently there could be no 
violation of the Act since the manufacturer did not discriminate between “customers 
competing in the distribution” of its products was rejected. The purpose of Section 2(d) 
of the Act is to place discriminatory allowances on the same basis as price discrimination 
prohibited by Section 2(a); consequently, the same set of circumstances gives rise to a 
cause of action under Section 2(d), if the discrimination takes the form of unequal allow- 
ances or services, as would be the case if the discrimination were a direct price discrimina- 
tion under Section 2(a). Also, the complaint sufficiently alleged that the transactions 
involved goods shipped in interstate commerce. 


See Price Discrimination, Vol. 1, § 3522. 


Price Discrimination—Knowingly Inducing or Receiving Discriminatory Prices or 
Allowances—Sufficiency of Complaint—A wholesale distributor’s complaint charging that 
a retailer of radio and television products received discriminatory prices and allowances 
from a manufacturer knowing that the same prices and allowances were not given or 
made available to the wholesaler or its retail customers sufficiently alleged a violation of 
Section 2(f) of the Clayton Act, as amended by. the Robinson-Patman Act. The whole- 
saler is not required to allege that the retailer knowingly received discriminatory prices 
and allowances and that the retailer knew when the purchases were made that the lower 
prices and greater allowances were not within one of the defenses available to the manu- 
facturer under the Clayton Act. The wholesaler alleged the necessary elements of a violation 
of Section 2(f{), and it is not required to incorporate in the complaint all the evidence 
which is necessary to prove its allegations. 


See Price Discrimination, Vol. 1, J 3526. 


Price Discrimination—Between Different Purchasers—Contemporaneous Sales—Suf- 
ficiency of Complaint.—A motion to dismiss a complaint, charging that a manufacturer 
sold its radio and television products to “favored retailers” at prices substantially lower 
than those charged to a wholesaler, on the ground that the complaint did not charge that 
the manufacturer discriminated in price in contemporaneous sales of goods of like grade 
and quality was denied. A fair reading of the complaint gave the impression that all sales 
occurred within such a limited period of time so as to be sufficiently contemporaneous 
to satisfy Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act. The 
necessary relationship of two sales to bring them within the scope of Section 2(a) is a 
matter of many facets, and a cause of action should not be dismissed for failure to plead 
complete details such as specific dates of sales. 


See Price Discrimination, Vol. 1, § 3505.585. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action Under Sherman Act—Conclusory Statements.—A complaint, 
based on violations of Sections 1 and 2 of the Sherman Act, alleging that the defendants 
entered into agreements, arrangements, contracts, and combinations whereby a de- 
fendant manufacturer granted a defendant retailer and other “favored retailers” local 
retail monopolies of its products and thus restrained trade of other retailers; and that the 
defendants attempted to conceal their acts of favoritism to such retailer and others as a 
part of the conspiracy, combination, and restraint of trade, was dismissed on the ground 
that the plaintiffs merely made conclusory statements of restraint and monopoly, which 
did not necessarily amount to violations of the Sherman Act. 
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See Private Enforcement and Procedure, Vol. 2, { 9009.170. 
For the plaintiffs: David Weinick (Arnold Malkan, of counsel). 


For the defendants: Green and Yanoff, by H. Kermit Green (LaPorte and Myers, 


of counsel), for International Telephone & Telegraph Corp. 


Jerome L. Kessler for 


Vim Electric Co., Inc., and Vim Television and Appliance Stores, Inc. 


Opinion 
On Defendants’ Motion Addressed to the 
Amended and Supplemental Complaint 


[Robinson-Patman Act Complaint] 


REYNIER J. WorTENDYKE, Jr. District 
Judge [Jn full text]: The second amended 
complaint in this action seeks treble dam- 
ages for alleged violations of Sections 2(a), 
2(d), and 2(f) of the Robinson-Patman 
Act, 15 U. S. C. §§ 13(a), 13(d), and 13(f), 
and Sections 1 and 2 of the Sherman Act, 
15 U. S. C. §§1 and 2. The statutory pro- 
visions are set forth below.* 


Though the present complaint resembles 
its precursors, the fundamental activity 
complained of having been the same in 
each succeeding pleading, a marked in- 
crease has occurred in the length and scope 
of the complaint. The original complaint 
against one defendant contained one cause 
of action of fourteen paragraphs while the 
second amended complaint against three 
defendants comprises five causes of action 
with forty-seven paragraphs. 

For a third time the complaint is at- 
tacked as failing to state any claim at all 
upon which relief can be granted against 


any defendant. On the occasion of each 
prior attack, decision upon the sufficiency 
of the pleadings was avoided by the ac- 
quiescence of the defendant in the service 
of an amended complaint. 


[Practices Attacked] 


The basic facts alleged in each complaint 
are that in June 1953 the Capehart-Farns- 
worth Corporation (hereinafter referred to 
as C-F) entered into a franchise agreement 
with Krug Distributors, Inc. (hereinafter 
referred to as Krug) under the terms of 
which Krug, a wholesaler, was designated 
as the sole distributor to sell C-F products, 
including radios, radio-phonographs and 
television products, to retail dealers fran- 
chised by C-F within the “Newark Terri- 
tory.’ In August 1953 C-F was merged 
with the International Telephone & Tele- 
graph Corporation (hereinafter referred to 
as T/T. 8 1) and he ek continued 
Krug as a distributor until August 1954. 
The products which Krug distributed were 
manufactured by C-F and I. T. & T. in 
Indiana and New Jersey. What plaintiffs 
complain of is that while Krug was a 
wholesale distributor for I. T. & T. the lat- 


1Section 2 of the Robinson-Patman Act, 15 
U. S. C. §13, provides in pertinent part as 
follows: 

““(a) It shall be unlawful 
engaged in commerce, 


for any person 
in the course of such 


commerce, either directly or indirectly, to 
discriminate in price between different pur- 
chasers of commodities of like grade and 


quality, where either or any of the purchases 
involved in such discrimination are in com- 
merce, where such commodities are sold for 
use, consumption, or resale within the United 
States * * * and where the effect of such dis- 
crimination may be substantially to lessen 
competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or 
prevent competition with any person who either 
grants or knowingly received the benefit of 
such discrimination, or with customers of either 
of them * * *’’ 

““(d) It shall be unlawful for any person 
engaged in commerce to pay or contract for 
the payment of anything of value to or for the 
benefit of a customer of such person in the 
course of such commerce as compensation or 
in consideration for any services or facilities 
furnished by or through such customer in con- 
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nection with the processing, handling, sale, or 
offering for sale of any products or commodities 
manufactured, sold or offered for sale by such 
person, unless such payment or consideration 
is available on proportionally equal terms to 
all other customers competing in the distribu- 
tion of such products or commodities.”’ 

“({) It shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, knowingly to induce or receive a 
discrimination in price which is prohibited by 
this section.’’ 

Section 1 of the Sherman Act, 15 U. S. C. $1, 
provides in part: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be 
illegal * * *”’ 

Section 2 of the same Act, 15 U. S. C. §2, 
reads: 

“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor * * *” . 
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ter sold directly to retailers at lower prices 
than to Krug or with allowances not 
granted to Krug 


[Complaints—Sufficiency] 


After defendant I. T. & T. moved to 
dismiss the first amended complaint, plain- 
tiffs cross-moved for leave to file a second 
amended complaint and to add as addi- 
tional defendants Vim Electric Co., Inc. 


2 In the original complaint, plaintiffs alleged: 
In 1953 and 1954 I. T. & T., in the course of 
interstate commerce, sold directly to retailers, 
who were in competition with customers of 
Krug, and to other wholesalers who were in 
competition with Krug, radio and television 
products of like grade and quality with the 
products sold to Krug at lower prices than 
those charged to Krug and with rebates and 
allowances not granted to Krug. These acts 
were claimed to result in a restriction and pre- 
vention of the sales of Krug and consequent 
damage to its business of $100,000. Plaintiffs 
alleged that under Section 4 of the Sherman 
Act, 15 U. S. C. §15, they were entitled to 
recover treble the amount of the loss sustained 
by Krug since the activities of I. T. & T. were 
in violation of Sections 2 and 3 of the Robinson- 
Patman Act. No specific subdivision or sub- 
divisions of Section 2 were designated as being 
relied on by the plaintiffs. 

Defendant I. T. & T. moved to dismiss the 
original complaint for failure to state a claim 
upon which relief could be granted, taking the 
position that (1) the complaint was deficient in 
that it contained no allegation that the dis- 
crimination charged by plaintiffs substantially 
lessened competition or tended to create a 
monopoly in any line of commerce or injured, 
destroyed or prevented competition with any 
person who either granted or knowingly re 
ceived the benefit of such discrimination, or 
with customers of either of them; (2) there 
was no allegation that the sales involving any 
discrimination were in interstate commerce; 
and (3) as to Section 3 of the Robinson-Patman 
Act, not only were the pleadings deficient but 
there was serious question as to whether an 
action for damages could be maintained under 
the section. See Vance v. Safeway Stores, 137 
F. Supp. 841 (D. C. N. M. 1956); National 
_ Used Car Market Report, Inc. v. National Auto- 
mobile Dealers Association, et al., 108 F. Supp. 
692 (D. C. D. C. 1951) affd. 200 F. 2d 359 (D. C. 
Gin: 952): 

The first amended complaint contained two 
causes of action, one under Section 2 of the 
Robinson-Patman Act and the other under 
Sections 1 and 2 of the Sherman Act. The 
first cause of action constituted a redraft of 
the original complaint with frequent references 
to the interstate nature of the ‘‘radio-tv-appli- 
ance business’’ as a whole, Krug’s own business 
as a distributor and I. T. & T.’s business as a 
manufacturer, seller and distributor. There 
was also included considerable elaboration upon 
the various ways in which it was claimed that 
I. T. & T. discriminated in favor of purchasers 
in competition with Krug and Krug’s cus- 
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and Vim Television and Appliance Stores, 
Inc. (hereafter collectively referred to as 
Vim). This cross-motion was consented 
to by I. T. & T. which withdrew its motion 
to dismiss the first amended complaint. 


The second amended complaint, to which 
the present motions are addressed, sets 
forth five causes of action, though it pro- 
vides less detail as to the nature of the 
acts complained of than did its immediate 


tomers, Along with such specificity, plaintiffs 
alleged that it was subdivisions (a), (d) and (e) 
of Section 2 of the Robinson-Patman Act upon 
which their first cause of action was founded. 
It was claimed that I. T. & T.’s conduct forced 
Krug out of business, caused Krug to lose 
money because it had to meet the prices of 
I. T. & T.’s ‘favored customers,’’ caused Krug 
to lose sales because of its inability to meet 
such prices, and lessened competition among 
retailers, giving I. T. & T.’s ‘‘favored cus- 
tomers’’ a virtual monopoly of the business 
of retailing I. T. & T.’s products. The second 
cause of action, based upon Sections 1 and 2 
of the Sherman Act, incorporated the first cause 
of action with its allegations of price, allowance 
and service discriminations. In addition, plain- 
tiffs alleged that I. T. & T. granted other 
advantages to ‘‘favored customers,’’ including 
the availability of new models prior to the time 
they were made available to Krug and without 
any requirement for the purchase of obsolete 
models which Krug was required to take, as 
well as the right to return ‘‘defective’’ or 
overstocked goods, which Krug was forced to 
retain. It was alleged that all these acts 
were done by I. T. & T. pursuant to contracts, 
combinations and conspiracies with some or all 
of such ‘‘favored customers’’ with the purpose 
and effect of (a) restraining the trade and 
competition of Krug and its ‘‘non-favored cus- 
tomers’’ in violation of Section 1 of the Sher- 
man Act and (b) giving, or attempting to give 
local monopolies, wholesale and retail, to 
I. T. & T.’s ‘‘favored customers’’ in violation 
of Section 2. In conclusion it was charged that 
“the competition of independent retail and 
wolesale radio-tv-appliance dealers in the New- 
ark area and surrounding counties has been 
reduced or eliminated so that since 1953 plain- 
tiffs (sic) have been forced out of business 
and a substantial number of independent re- 
tail dealers have been forced out of the business 
of retailing defendant’s products, thus effecting 
a reduction of competition to the injury of the 
public and of plaintiffs.’’ Plaintiffs again sought 
$300,000 in treble damages. 

Once more I, T. & T. moved to dismiss. The 
reasons given were these: (1) plaintiffs still 
failed to allege that the sales by I. T. & T. 
either to Krug or the so-called ‘‘favored cus- 
tomers’’ were in interstate commerce and thus 
there was no allegation that there was any 
discrimination ‘‘in the course of such com- 
merce’ as required by Section 2(a) of the 
Robinson-Patman Act; (2) the same deficiency 
appeared in the allegations under Section 2(d), 
for it was not alleged that any transaction 
interdicted by that provision occurred in the 
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predecessor.? As additional background to 
the various claims for relief, the plaintiffs 
now allege that defendants Vim were owners 
and operators of approximately 56 retail 
radio, television and appliance stores in 
New York and New Jersey and that Krug, 
C-F, I. T. & T. and Vim were all engaged 
in interstate commerce.* Following these 
introductory allegations, the plaintiffs set 
up their five causes of action the nature and 
sufficiency of which will be discussed 
seriatim. 


Tue First CAusE or ACTION UNDER SECTION 
2(a) oF THE RoBINsoN-PATMAN ACT 


[Price Discrimination] 


The allegations to be considered are 
these: in 1953 and until August 1954, Krug 
was the sole wholesale distributor in the 
“Newark Territory’ for radio and tele- 
vision products of C-F and its successor, 
Tees. ace lhe HD nines this atime slams ace le 
sold and shipped merchandise to Krug 
from factories in New Jersey and Indiana 
for resale to retailers. I. T. & T. knew that 
Vim was among Krug’s customers or pros- 
pective customers. While Krug was the 
sole franchised wholesaler of I. T. & T. 
in the “Newark Territory”, I. T. & T. sold 
merchandise of like grade and quality as 
that sold to Krug directly to Vim and other 
“favored retailers” at prices substantially 
lower than those charged to Krug. Such 
retailers were in competition with Krug’s 
customers. Plaintiffs further allege that as 
a result of the foregoing “non-favored re- 
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tailers were unable effectively to compete 
with, and had to sell at higher prices than 
Vim and other favored retailers; competi- 
tion between Krug’s customers and favored 
retailers was substantially lessened; the 
favored retailers tended to and did receive 
a monopoly in the retail sale of I. T. & T. 
products; and the public, in order to obtain 
the benefits of the above price reductions, 
were compelled to divert their patronage 
from retailers in their normal purchasing 
areas to the stores of favored retailers, 
wherever they happened to be located.” 
As a direct consequence, the plaintiffs claim 
that Krug was injured in its business and 
property “by reason of loss of profits and 
sales and losses and expenses necessarily 
incurred in connection with going out of 
business (as compelled by such loss of 
profits and sales) and otherwise.” 


[Motion To Dismiss] 


Defendant I. T. & T. bases its motion to 
dismiss the first cause of action upon two 
grounds: (a) the complaint still does not 
charge that I. T. & T. discriminated in 
price in contemporaneous sales of goods 
of like grade and quality, and (b) the com- 
plaint alleges that Krug is a wholesaler 
and Vim a retailer and prospective customer 
of Krug, hence sales by I. T. & T. to Vim 
and other favored retailers at prices less 
than those charged to Krug could not 
possibly constitute a violation of the Act 
because there was no price discrimination 
between competitors. 


course of interstate commerce; (3) no allega- 
tions that I. T. & T. paid anything of value to 
or for the benefit of a customer of I. T. & T. 
or that whatever was allegedly paid was in 
consideration for services or facilities furnished 
by or through such customer were included, 
rendering the complaint insufficient under Sec- 
tion 2(d); (4) as to allegations under Section 
2(d), nothing indicated contemporaneous trans- 
actions in which some purchasers from I. T. 
& T. were favored while Krug and others were 
not; and (5) the allegations said to give rise 
to a cause of action under the Sherman Act 
failed to demonstrate any adverse effects upon 
the public or that there had been any restraint, 
monopoly or attempted monopolization of inter- 
state commerce. 


3 The second amended complaint is discussed 
in footnote 2 supra. 


*The allegations as to 
are chiefly these: 


“Krug was engaged in interstate commerce 
as a distributor in the business of purchasing 
from manufacturers and distributing for them 
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interstate commerce 


to retail dealers household appliances including, 
but not limited to, refrigerators, television 
receivers, radio receivers, phonographs and 
phonograph combinations’; ‘‘the transactions 
culminating in the retail sale of’’ radio and 
television appliances ‘‘engaged in by defendant 
International Telephone & Telegraph Corpora- 
tion involve the crossing of State boundaries 
to procure and assemble the material and per- 
sonnel necessary to manufacture, wholesale and 
retail the said goods, all of which constitutes, 
or directly relates to, interstate commerce,’’ 
and “‘All the acts and practices set forth are 
in interstate commerce as commerce is defined 
by the Antitrust Laws, in that defendant 
I. T. & T. manufactures its products in New 
Jersey and Indiana and sells and ships such 
merchandise from the aforesaid States to its 
customers located in the several States and 
Territories of the United States and the Dis- 
trict of Columbia,’’ and ‘‘During the course of 
said distributorship agreement (with Krug) the 
defendant I. T. & T. or its predecessor sold and 
shipped merchandise to Krug from its plants 
and factories in New Jersey and Indiana.’’’ 
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[Two Sales] 


A fair reading of the complaint gives 
the impression that all sales referred to 
occurred within such a limited period of 
time so as to be sufficiently contemporane- 
ous to satisfy the Robinson-Patman Act. 
The necessary relationship of two sales to 
bring them within the scope of Section 2(a) 
is a matter of many facets, and a cause of 
action should not be dismissed for failure 
to plead complete details such as specific 
dates of sales. 


[Competition Between Buyers] 


Turning to the defendant’s second ground 
for dismissal, the defendant cites certain 
language in Chicago Sugar Co. v. American 
Refining Co. [1948-1949 Trapr CASES 
f 62,449], 176 F. 2d 1, 7, 10 (7 Cir. 1949) 
and refers to Federal Trade Commission v. 
Morton Salt Co. [1948-1949 TrapE Cases 
7 62,247], 334 U. S. 37, 45 (1948), both of 
which opinions at the pages indicated clearly 
reflect what is readily apparent from the 
Act itself that a violation occurs when a 
seller has charged one purchaser a higher 
price than he charged one of the pur- 
chaser’s competitors, the requisite effect 
upon competition being present. Falling 
victim to the suggestion that price discrimi- 
nation violates the Act only when it in- 
volves sales made directly to two competitors 
or purchasers in the same level of the dis- 
tribution process, the plaintiffs attempt to 
overcome the supposed deficiency by argu- 
ing that Krug was in competition with both 
il, AD, (ee AD? Shave = Witsoe 


But there can be no doubt that a vio- 
lation of Section 2(a) may occur when a 
manufacturer sells his products to a retailer 
at a lower price than that charged to a 
wholesaler whose customers compete with 
the retailer. Federal Trade Commission v. 
_ Morton Salt Co. [1948-1949 Trapr CasEs 
VOQ2VA SEs Se Gr ae Gye eee 
tainly, one of the well-known purposes of 
the Robinson-Patman amendment to the 
Clayton Act was to protect independent 
wholesalers from discriminatory conces- 
sions given by manufacturers to retailers 
whose size and volume of sales lead to a 
by-passing of the wholesaling function. In 
the Morton Salt case, the Supreme Court 
had before it a cease-and-desist order is- 
sued by the Federal Trade Commission. 
Of paragraph (c) of the order the Court 
said: (p. 55) 
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“This leaves for consideration the ob- 
jection to paragraph (c) of the order 
which reads: ‘By selling such products 
to any retailer at prices lower than prices 
charged wholesalers whose customers 
compete with such retailer.’ The only 
criticism here urged to (c) is that it bars 
respondent from selling to a retailer at 
a price lower than that charged a whole- 
saler whose customers compete with the 
retailer. Section 2(a) of the Act specific- 
ally authorizes the Commission to bar 
discriminatory prices which tend to les- 
sen or injure competition with ‘any per- 
son who either grants or knowingly 
receives the benefit of such discrimina- 
tion, or with customers of either of them.’ 
This provision plainly supports para- 
graph (c) of the order.” 


[Right of Wholesaler To Sue] 


The only question which is posed as to 
the sufficiency of the complaint seems to 
be whether a wholesaler can maintain an 
action for treble damages under Section 
2(a) when his injury arises not because the 
price discrimination destroys his competi- 
tive ability vis-a-vis others on the same 
distributive level but because the discrimi- 
nation renders his customers unable to 
compete with favored purchasers on the 
retail level. Regardless of the scanty alle- 
gations of the complaint as to the nature of 
the injuries suffered by Krug, the first 
cause of action surely claims that Krug’s 
position as a franchised wholesaler was 
such at the time I. T. & T. sold merchan- 
dise of like grade and quality directly to 
Vim and other retailers at lower prices that 
the latter transactions had serious financial 
impact upon Krug. The details are lacking, 
but the fair intendment appears to be that 
Krug found it had taken down merchandise 
which no retailer would buy or could sell 
because of the latter’s inability to effec- 
tively compete in retail sales. 


There does not seem to be any sound 
reason why under these circumstances a 
wholesaler should not be entitled to main- 
tain an action under Section 2(a) for dam- 
ages, assuming that there has been a 
lessening of or injury to competition through 
discriminatory pricing by a manufacturer. 
The wholesaler is one of the immediate 
purchasers from the manufacturer and it 
would seem to make no difference that his 
injury was not suffered by his inability to 
compete with others on his own distributive 
level but by the failure of his customers 
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to meet the competition of another immedi- 
ate purchaser from the manufacturer. If 
what the plaintiffs allege is true there has 
been a lessening of and injury to competi- 
tion and it has occurred as a result of 
violation of Section 2(a). It would seem 
that an injured purchaser from the dis- 
criminating seller is provided with a cause 
of action for damages by Section 4 of the 
Sherman Act. 


[No Similar Case] 


No pertinent authorities are cited by the 
parties, and independent research does not 
readily disclose any similar case. Both 
parties claim support from the decision in 
Klein v. Lionel’ Corporation [1956 TRADE 
CASES { 68,265], 138 F. Supp. 560 (D. Del. 
1956). Upon close analysis however, it is 
clear that the Court there held that no vio- 
lation of Section 2(a) had occurred since 
the seller had sold to both wholesalers and 
retailers at identical prices. 


The motion of defendant I. T. & T. to 
dismiss the first cause of action is denied. 


Tue SECOND CAUSE oF ACTION UNDER 
SECTION 2(d) OF THE ROBINSON- 
PatMan Act 


[Discriminatory Allowances] 


The second cause of action avers that 
I. T. & T. granted or paid allowances to 
“favored retailers,” particularly Vim, for 
alleged advertising and promotional pur- 
poses, but denied such allowances to Krug 
or its cutomers. 


Again, defendant I. T. & T. emphasizes 
that Krug was not in competition with Vim 
or any other retailer and that consequently 
there can be no violation of the Act since 
I. T. & T. did not discriminate between 
“customers competing in the distribution” 
of its products. The answer already given 
above to this argument will suffice here, if 
the meaning and scope of Section 2(d) is 
similar to that of Section 2(a). On the one 
hand, it would, upon first reading, seem 
that the language chosen by Congress for 
Section 2(d) is more limited than that for 
Section 2(a). The latter embraces within 
the area of competitive protection “differ- 
ent purchasers * * *’or * * * customers 
of either of them,” while the former uses 
the phrase “customers competing in the 
distribution” of a particular product. On 
the other hand, it would seem that Con- 
gress intended by Section 2(d), as well as 
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by Sections 2(c) and (e) for that matter, 
to prevent circumvention of the prohibi- 
tions of Section 2(a) by the employment 
of alternatives for price concessions. 


As observed by the Supreme Court in 
Automatic Canteen Co. v. Federal Trade 
Commission [1953 Trappe Cases f 67,503], 
346 U. S. 61, 65, 78 (1953), “precision of 
expression is not an outstanding character- 
istic of the Robinson-Patman Act.” And, 
as in that case, although a “confident an- 
swer cannot be given; some answer must 
be given.” The conclusion reached by the 
Supreme Court was arrived at by reading 
the “infelicitous language * * * as enacting 
what we take to be its purpose.” That 
approach will be followed here. 


It is concluded that the purpose of Sec- 
tion 2(d) is to place discriminatory allowances 
on the same basis as price  discrimi- 
nations prohibited by Section 2(a) and that 
consequently the same set of circumstances 
give rise to a cause of action under Section 
2(d), if the discrimination takes the form 
of unequal allowances or services, as would 
be the case if the discrimination were a 
direct price discrimination under Section 
2(a). This means that violation of Section 
2(d) may occur when a manufacturer gives 
a retailer an allowance not given to a 
wholesaler whose customers compete with 
such retailer. It having been already held 
that the plaintiffs have sufficiently stated a 
similar cause of action under Section 2(a), 
the same disposition should be made of the 
motion for dismissal of the second cause 
of action unless there are other grounds 
requiring dismissal. 


[Interstate Commerce] 


Defendant I. T. & T. argues that the 
second cause of action is deficient because 
it fails to allege that the sales and ship- 
ments of merchandise which are the subject 
of this action were transactions in the 
course of commerce. Defendant’s argu- 
ment is that it is entirely possible under the 
language of the complaint that the mer- 
chandise involved never entered interstate 
commerce but was manufactured and sold 
to Krug in New Jersey. Certain allega- 
tions as to interstate commerce, set out in 
footnote 4, are susceptible of that construc- 
tion. But a more reasonable reading of all 
of the related allegations as to interstate 
commerce, especially in view of the prior 
motions to dismiss, seems to be that: the 
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plaintiffs intend to allege that all mer- 
chandise referred to in any paragraph of 
the complaint as being sold to Krug, neces- 
sarily including merchandise shipped from 
Indiana to Krug in New Jersey, was the 
subject of violations of Section 2 of the 
Robinson-Patman Act. This is not to say 
that it is not quite possible that some or a 
considerable amount of the merchandise 
sold to Krug came from the New Jersey 
plant of I. T. & T. 


The motion of defendant J. T. & T. to 
dismiss the second cause of action is denied. 


Tue THIRD Cause or AcTION UNDER SEc- 
TION 2(f) OF THE ROBINSON- 
PatMAN AcT 


[Receipt of Discriminatory Prices 
and Allowances] 


On the basis of the violations alleged in 
the first and second causes of action, the 
plaintiffs found a further cause of action 
under Section 2(f) against Vim. 


The complaint avers that Vim received 
discriminatory prices and allowances from 
I. T. & T. knowing that the same prices 
were not extended to Krug. The actual 
allegation reads: 

“Defendant Vim received said lower, dis- 

criminatory prices and alleged advertising 

and promotional allowances (prohibited 
by Sections 2(a) and (d)) knowing the 
same had not been given, granted or 
otherwise made available to Krug or its 
customers, or others similarly situated.” 
It is also charged that the allowances pro- 
cured and obtained by Vim from I. T. & T. 
were not used for advertising and pro- 
motional purposes but constituted an addi- 
tional rebate, discount or price differential, 
likewise received by Vim knowing that the 
same benefits were not given to Krug. 


[Sufficiency of Allegations] 

Defendant Vim moves to dismiss the 
third cause of action on the ground that 
it is not sufficient merely for plaintiffs to 
allege the words of Section 2(f), because 
the plaintiffs cannot recover under the 
section unless they establish that Vim 
knew that the alleged price or allowance 
differentials given to Vim by I. T. & T. 
were not justified by cost differences to 
J. T. & T. In other words, Vim argues 
that the plaintiffs must allege and prove 
that Vim knowingly received discriminatory 
prices and allowances and that Vim knew 
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when the purchases were made that the 
lower prices and greater allowances were 
not within one of the defenses available 
to I. T. & T. under Section 2. 


In support of its position, Vim cites 
Automatic Canteen Co. v. Federal Trade Com- 
mission [1953 TrapE Cases J 67,503], 346 
U. S. 61 (1953). In this case, the Supreme 
Court had occasion to review for the first 
time the meaning and effect of Section 2(f). 
The Court held that there is no violation 
of the section if the lower prices induced 
or received by a buyer are within one of 
the seller’s defenses, such as cost justifi- 
cation, or are not known by him not to 
be within one of the seller’s defenses. The 
Court also held that, so far as the burden 
of proof is concerned, the Federal Trade 
Commission cannot rest merely on a show- 
ing that the buyer knew the price he in- 
duced or received was lower than that 
offered to other buyers. But this decision 
does not affect the fundamental statutory 
provisions. It is still a violation of Section 
2(£) for a buyer “knowingly to induce or 
receive a discrimination in price which is 
prohibited by this section.” 


The plaintiffs have alleged the necessary 
elements of a violation of Section 2(f). 
Upon the trial of this action, plaintiffs may 
find discharging their burden of proof a 
difficult task, but plaintiffs are not required 
to incorporate in the complaint all the evi- 
dence which is necessary to prove their 
allegations. 

The motion of defendants Vim to dis- 
miss the third cause of action is denied. 


Tue FourtTH AND FIFTH CAUSES OF ACTION 
UnbER SECTIONS 1 AND 2 OF 
THE SHERMAN ACT 


[Conspiracy and Monopoly] 


The fourth cause of action incorporates 
the allegations of the first three causes of 
action and in addition merely alleges: 


“44 Defendants entered into agreements, 
arrangements, contracts and combinations 
whereby I. T. &. T. granted or attempted 
to grant VIM and other favored retailers 
local retail monopolies of its products and 
thus restrained the trade of other retail- 
ers, including KRUG’s customers, in ex- 
change for which VIM and other favored 
retailers increased their purchases from 
I. T. & T. or its predecessor.” 


The fifth cause of action is pleaded in 
the same fashion as the fourth, the only 
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Baim & Blank, Inc. v. Warren-Connelly Co., Inc. 


allegation other than those incorporated 
from earlier causes of action being: 


“46. As part of the conspiracy, combi- 
nation and restraint of trade hereinbefore 
alleged, defendants attempted to conceal 
or disguise the foregoing acts of favorit- 
ism to VIM and others. It was agreed 
that the merchandise sold to VIM and 
other favored retailers would be described 
or referred to as closed-out, discontinued 
merchandise or the like, when this was 
not the case. In fact, said merchandise 
was of the same grade and quality as 
other merchandise currently and subse- 
quently sold and delivered by defendant 
I. T. & T. and its predecessor to KRUG 
and others.” 


[Allegations Insufficient] 


All the plaintiffs have done in the fourth 
and fifth causes of action is to make con- 
clusory statements of restraint and mo- 
nopoly, which even on their face do not 
necessarily amount to violations of the 
Sherman Act. 


What was recently said in Baim & Blank, 
Inc. v. Warren-Connelly Co. Inc. (S. D. N. Y. 
1956) [1956 TrapE CAsEs { 68,285], as yet 
unreported, may well be noted here for its 
pertinency: 


“These are motions addressed to a com- 
plaint which seeks treble damages and 
injunctive relief based upon alleged vio- 
lations of the Robinson-Patman Act and 
the Sherman Act. This complaint is sub- 
ject to the same deficiencies which led 
Judge Weinfeld to dismiss almost similar 
complaints in Baim & Blank, Inc., et al. v. 
Admiral Corporation, et al., 132 F. Supp. 
412 (S. D. N. Y. 1955) and in Baim & 
Blank, et al. v. Vim Television & Appli- 
ance Stores, Inc., 139 F. Supp. 378 (S. D. 
ING Yeu 955) 


“The modern ‘notice’ theory of pleading 
is not sufficient when employed in a 
complaint under the anti-trust laws. It 
is all very well for Professor Moore to 
state that: 


““The modern philosophy concerning 
pleadings is that they do little more than 
indicate generally the type of litigation 
that is involved.’ (Moore, Federal Prac- 
tice (2d Ed.) Vol. 2, p. 1607.) 
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“This will not do in this type of case. 
If a complaint contains nothing more 
than general allegations that defendants 
have violated various provisions of the 
anti-trust laws combined with a prayer 
for relief, such a pleading, as I have 
previously said, 

“ok 3 %& becomes a springboard from 
which the parties dive off into an almost 
bottomless sea of interrogatories, depo- 
sitions and pre-trial proceedings on col- 
lateral issues, most of which may have 
little relationship to the true issue in 
the case.’ (New Dyckman Theater Corp. 
v. Radio-Keith-Orpheum Corp. et al., 16 
BeRaD. 203.(SeD. Ne Yeel9S4): 


“For these reasons, it is not practical in 
these cases to proceed as in a negligence 
case or in a simple commercial case. 
(Bader v. Zurick General Accident & Lia- 
bility” Ins) GosalZe tee Rae) 457 (Danes 
N. Y. 1952).) To do so would cause both 
court and counsel to become bogged 
down in the endless problems that will 
arise in pre-trial discovery proceedings. 
(See Report of the Judicial Conference 
of the United States on ‘Procedure in 
Anti-Trust and other Protracted Cases,’ 
13 F. R. D. 62; see also ‘Report of the 
Committee on Practice and Procedure in 
the Trial of Anti-Trust Cases,’ American 
Bar Association, Section on Anti-Trust 
Law, May 1, 1954: 
“‘*As to pleadings, the Committee notes 
that in their present form, these plead- 
ings do not serve to clarify the issues, 
but rather to confuse and prolong the 
trial .. . If the claim is concisely stated, 
issues of relevance and materiality can 
be far more easily determined.’ (p. 18). 
“The complaint should show the relation- 
ship to the parties, the specific acts com- 
plained of, and the relation of the acts 
to the damages claimed. 

“A Judge who had to pass upon the pro- 
priety of interrogatories or on the rele- 
vance of questions on depositions, with 
nothing more to guide him than the 
present vague complaint, would be left 
completely at sea.” 


The motions of defendants I. T. & T. 


and Vim to dismiss the fourth and fifth 
causes of action are granted. 


An appropriate order may be submitted. 


[] 68,388] Baim & Blank, Inc. v. Warren-Connelly Company, Inc., Emerson Radio 
& Phonograph Corp., Zenith Radio Corporation of New York, Nash-Kelvinator Sales 
Corp., Motorola-New York, Inc., Maytag Company, and Maytag-Atlantic Company, Inc. 


In the United States District Court for the Southern District of New York. Civil 


106-64. Filed June 20, 1956. 
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Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Price Discrimination—A motion to dismiss a complaint alleg- 
ing that supplier defendants had discriminated against the plaintiff for the benefit of certain 
favored retail customers in violation of the Robinson-Patman Act was denied on condition 
that the plaintiff amend its complaint to include the addresses of the favored customers 
with whom it allegedly competes and a statement of the general geographical area in 
which the discriminations allegedly affecting the plaintiff occurred. Also, the time within 
which the alleged discriminations are claimed to have affected the plaintiff's competitive 
position should be set forth, beginning with the date when the plaintiff began doing 
business with each defendant and terminating with the date when the plaintiff went out 
of business. 


See Private Enforcement and Procedure, Vol. 2, { 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Improper Joinder of Defendants.—Seven defendants named in a treble damage action 
were held to be improperly joined in the action since the claims against each defendant, 
while alleging similar misconduct and relying upon similar legal grounds, did not grow 
out of the same series of transactions and did not involve common questions of fact. 


See Private Enforcement and Procedure, Vol. 2, § 9013.275. 


Sherman Antitrust Act 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Similar Conduct.— 
An amended complaint alleging that each supplier defendant, in response to the demands 
of favored retailers, granted preferential treatment to such retailers realizing that the 
other suppliers had bowed to similar pressures was dismissed on the ground that no 
combination, conspiracy, or contract in restraint of trade was alleged. Concert of action 
may be evidence of agreement and, assuming the requisite intent is established, of a 
conspiracy to restrain trade. But evidence of similar conduct, without more, does not 
allege a cause of action for conspiracy. Furthermore, no unlawful contracts were alleged. 


See Combinations and Conspiracies, Vol. 1, { 2005.360. 
For the plaintiff: Netter & Netter, New York, N. Y. 


For the defendants: Shearman & Sterling & Wright; Nathan Shapiro; and Moses 
Block. All of New York, N. Y. 


Memorandum stated and numbered as to three of the 
[Antitrust Claims] defendants, alleges unlawful discrimination 
by these defendant suppliers for the bene- 
fit of certain favored retail customers and 
to the detriment of the plaintiffs, who are 
also retailers. The second alleges that in 
response to the demands of two of these 
favored retailers, each of the defendants, 
realizing that the others had bowed to 
similar pressures, granted preferential treat- 
ment of the nature described in the first 
cause of action. Since it is apparent that 
the second claim fails to state a basis for 
relief, I shall consider that portion of the 
complaint first. 


Patmirrt, District Judge [In full text]: 
This is an action for treble damages under 
the Robinson-Patman and Sherman Anti- 
entisteyNctss 1 5eaWiguo: Caesilosms leretuwed. 
(1952). The action has had a _ long 
and complicated history of severance and 
amendment. In the present motion, de- 
fendants seek to dismiss an amended 
complaint which purports to comply with 
an order of this Court dismissing the 
original complaint. See Baim & Blank, 
Inc. v. Warren-Connelly, Inc., Civ. 101-364, 
S. D. N. Y., Opinion filed February 17, ' ; 
1956 [1956 Trane Cases f 68,285]. [Conspiracy Claim Insuffictent] 

The complaint sets forth two claims for While the first claim is predicated upon 
relief. The first, with claims separately the provisions of the Robinson-Patman Act, 
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the second sets forth no statutory basis. 
Presumably, it is brought pursuant to the 
Sherman Act. Read with the provisions 
of that Act in mind, it is clearly inadequate. 
No combination, conspiracy or contract in 
restraint of trade is alleged. See Baim & 
Blank, Inc. v. Admiral Corp. [1955 Trape 
Cases J 68,088], 132 F. Supp. 412 (S. D. N. Y. 
1955). All that is set forth is identical 
conduct by each of the defendants in re- 
sponse to the same pressures and with 
knowledge of the actions of the others. 
Concert of action may be evidence of agree- 


ment and, assuming the requisite intent is’ 


established, of a conspiracy to restrain 
trade. Evidence of similar conduct without 
more, however, does not allege a cause of 
action for conspiracy. Nor has the plaintiff 
alleged that contracts in restraint of trade 
were entered into betwen the defendants 
and the favored retailers mentioned in the 
second claim. The second claim must be 
dismissed.” 
[Improper Joinder] 

With the dismissal of the second 
claim, it becomes apparent that the seven, 
defendants have been improperly joined. 
in this action. The first claims against 


each defendant, while alleging similar mis- 


conduct, and relying upon similar legal 
grounds, do not grow out of the same 
series of transactions and cannot be said 
to involve common questions of fact. F. R. 
Civ. P. 20(a). The actions against the 
defendants Warren-Connelly Company, Inc., 
Nash-Kelvinator Sales Corp., the Maytag- 
Atlantic Company, Inc., and Emerson Radio 
& Phonograph Corp., will be ordered 
severed, and the plaintiffs furnished the 
opportunity to replead against each de- 
fendant separately. 


[Competitive Area—Time Limitation] 

In the original complaint, the first claim 
for relief was considereably complicated by 
the fact that in addition to the numerous 
defendants, there were a number of ad- 
ditional plaintiffs. Severance, in the interim, 
of the other plaintiffs’ actions, as well as 
separate statement of the Robinson-Patman 
claims against each defendant, has elimi- 
nated much of the confusion. Plaintiff has 
enumerated eight favored customers with 
whom it allegedly competes. Inclusion of 
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their addresses, however, and a statement 
of the general geographical area in which 
the discriminations affecting the plaintiff 
are alleged to have occurred, is essential to 
define the relevant competitive situation. 
Plaintiff’s single store retail business in the 
Borough Park area of Brooklyn could not 
have been affected by discriminations much 
beyond the Greater New York area, and 
there is no allegation that he was engaged 
in mail order sales. Plaintiff will be ordered 
to incorporate some definition of the rele- 
vant competitive area in each complaint 
served. The time within which the alleged 
discriminations are claimed to have affected 
the plaintiff's competitive position should 
also be set forth, beginning with the date 
when plaintiff began doing business with 
each defendant and terminating with the 
date when Baim & Blank, Inc., went out of 
business. 


[Causal Relationship] 


The new complaint has adequately stated 
the relationship between plaintiff’s injuries 
and defendants’ alleged discriminations. 
The failure in the original complaint to 
indicate which specific acts were attribut- 
able to each defendant has been remedied 
here. I do not believe that having alleged 
a variety of types of violation by each 
defendant, they are bound to allege which 
types of preference were granted to each 
favored customer, although they may ap- 
propriately be expected to narrow the issues 
before the trial. 


[Rulings] 


The complaint is dismissed in its entirety 
with respect to the defendants Zenith Radio 
Corporation of New York and Maytag 
Company. 

The second cause of action is dismissed. 


It is directed that the first cause of action 
be severed as against each of the four de- 
fendants to which it applies. Plaintiff may 
serve amended complaints within thirty 
days. Each such complaint shall incor- 
porate the amendments indicated in this 
memorandum. The motion to dismiss the 
first cause of action is denied on condition 
that plaintiff comply fully with the terms of 
this memorandum. 


Submit order on notice. 


eee 


1Since the defendants Zenith Radio Corpora- 
tion of New York and Maytag Company are not 
included under the first claim, the action 
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against those defendants must be dismissed in 
its entirety. 
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[] 68,389] Olin Mathieson Chemical Corporation v. Rogers-Kent, Inc. 


: In the United States District Court for the Eastern District of South Carolina, Colum- 
bia Division. C/A 5554. Filed June 11, 1956. 


South Carolina Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Preliminary Injunction— 
Constitutionality of South Carolina Fair Trade Act.—In an action in a Federal District 
Court, a fair trader’s motion for a preliminary injunction to restrain the defendant from 
violating the South Carolina Fair Trade Act was denied on the ground that there was a 
substantial question as to whether or not the Act is valid under the South Carolina Con- 
stitution since a state trial court had ruled that the Act was violative of the state’s con- 
stitution, and, if the court should grant the motion and later rule that the Act is invalid, 
the defendant would be without a remedy for the damage it would have sustained during the 
period in which the preliminary injunction was in force. If the court should deny the 
motion and later uphold the Act, the damage which the fair trader would have sustained 


pending the final determination would be relatively slight. 


See Fair Trade, Vol. 1, J 3085.43. 


For the plaintiff: Roberts, Jennings, Thomas and Lumpkin, Columbia, S. C. 
For the defendant: Isadore S. Bernstein, Columbia, S. C. 


Order 


[Validity of Fair Trade Law— 
Injunction Denied] 


TIMMERMAN, District Judge [Jn full text]: 
This is an action to enjoin temporarily and 
permanently, alleged violations by defendant 
of the South Carolina “Fair Trade” Act, 
Sections 66-91 through 66-95, Code of Laws 
of South Carolina, 1952. 


The Court has for consideration plaintiff’s 
motion for a preliminary injunction. I am 
of the opinion that the motion should be 
denied for two reasons: First, there is a 
substantial question as to whether or not 
the Act is valid under the Constitution of 
the State of South Carolina, 1895. While 
this question has apparently never been an- 
swered by the Supreme Court of South 
Carolina, there has been called to my atten- 
tion an (unreported) opinion of the Rich- 
land County Court of South Carolina, from 
‘which no appeal was taken, in which it was 
held that the very Act here in question was 
declared violative of the Constitution of the 
State of South Carolina, 1895. It also ap- 
pears that like Acts have been held invalid 
under similar provisions of Constitutions of 
other States. See Cox v. General Electric Co. 


[1955 TrapE Cases § 67,934], 211 Ga. 286, 85 
S. E. 2d 514; Miles Laboratory v. Eckerd 
{1954 Trappe Cases 67,700], — Fla. —, 73 
So. 2d 680; Union Carbide v. White River 
[1955 TraApE Cases { 67,953], — Ark. —, 275 
S. W. 2d 455; McGraw Electric Co. v. Lewis 
& Smith Drug Co. [1955 TrapE CASES 
7 67,954], — Neb. —, 68 N. W. 2d 608; 
Shakespeare v. Sporting Goods Co, [1952 
TRADE Cases { 67,303], 334 Mich. 109, 54 
N. W. 2d 268. These cases are not re- 
garded by the Court as being conclusive of 
this matter but are cited merely to indicate 
the seriousness of the question presented. 
There are an equal number of cases uphold- 
ing the validity of such acts. Secondly, if 
the Court should grant the motion and 
later rule that the Act is invalid, defendant 
would be without a remedy for the damage 
it would have sustained during the period 
in which the preliminary injunction was in 
force. On the other hand, if the Court 
should deny the motion and later uphold 
the Act, granting plaintiff the relief prayed 
for, the damage which plaintiff would have 
sustained pending a final determination 
would be relatively slight. 

Accordingly, the motion is denied; it is 
so ordered. 
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Capri Theatre, Inc. v. Warner Bros. Pictures, Inc. 


[1 68,390] Capri Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of California, Southern 
Division. No. 1675-SD. Dated June 15, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike References to Government Antitrust Suit—JIn a private antitrust action, 
allegations in the complaint to the effect that (1) the combinations and conspiracies in 
violation of law herein alleged, in part, are the same as alleged and proven in a named 
Government antitrust suit and that (2) something was accomplished by various means alleged 
and proven in the Government antitrust suit were ordered stricken. Rule 8(a) of the 
Federal Rules of Civil Procedure requires a complaint to make a short and plain state- 
ment of the claim. The matter which was stricken cannot remain in the complaint if the 


clear requirements of Rule 8(a) are to be observed. 
See Private Enforcement and Procedure, Vol. 2, { 9012. 


For the plaintiff; Bernard Reich, Beverly Hills, 


Henrikson, La Mesa, Cal. 


For the defendants: 
Pictures Distributing Corp., Loew’s Inc., 


Inc., and Universal Film Exchange, Inc. 


Cal., and Jennings, Engstrand & 


Freston & Files for Warner Bros. Pictures Inc., Warner Bros. 
Columbia Pictures Corp., Universal Pictures Co. 
Mitchell, Silberberg & Knupp for Theatrical 


Enterprises Corp., Mid-Town Theatres, Inc., and Jacqueline M. Shlaes, Edward Shanberg 
and Barre Shlaes, d/b/a Edlyn Enterprises, a co-partnership. Musick, Peeler & Garrett for 


Twentieth Century-Fox Corp. 


O’Melveny & Myers for National Theatres, Inc., 


Fox 


West Coast Theatres Corp. and Wesco Theatres Corp. All of Los Angeles, Cal. 


Order Granting Motion to Strike, and 
Striking from Complaint 


[Matters Stricken] 


Ernest A. Tortn, District Judge [In full 
text]: Defendants’ Motion to Strike from 
the Complaint herein is granted as follows: 


I. 


The following language is stricken from 
Paragraph V(b), at Page 7, Lines 14 through 
16, of the Complaint: 


“This was accomplished by various 
means, alleged and proven in U. S. w. 
Paramount Pictures, Inc., et al., herein- 
after described.” 


ie 


The following language is stricken from 
that portion of Paragraph V(c) of the 
Complaint, at Page 7, Lines 17 through 20, 
as follows: 


“The combinations and conspiracies in 
violation of law herein alleged, in part, 
are the same as alleged and proven in 
U. S. v. Paramount Pictures, Inc., et al., 
hereinafter described.” 
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III. 


Paragraph VI of said Complaint is stricken 
in toto. 


IN 


Paragraph IX of the Complaint incorpo- 
rates some of the matter above stated by 
reference into said Paragraph IX. As so 
incorporated, such material is stricken from 
Paragraph IX. 


COMMENT 


The Motion to Strike was filed and 
argued early in the litigation. However, 
the litigants have pursued the controversy 
with great industry and it was not until 
March 19, 1956, that “Plaintiff's Supple- 
mental Memorandum In Opposition to Mo- 
tion to Strike” was filed. Rule 8(a) of 
Federal Rules of Civil Procedure requires 
the complaint to state “(2) a short and 
plain statement of the claim * * *”, 


The matter which the Court has ordered 
stricken cannot remain in the complaint if 
the clear requirements of Rule 8(a) of Fed- 
eral Rules of Civil Procedure are to be 
observed. 
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[] 68,391] Alamo Theatre Company, Inc. v. Loew’s Incorporated, et al. 


: In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 56 C 156. Dated June 15, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike References to Government and Private Antitrust Suit—A motion to 
strike from a treble damage action complaint an allegation referring to the entry of a 
decree in a specified Government antitrust action and various court orders and an allega- 
tion that the plaintiff intends to rely on such matters as prima facie evidence of the 
allegations of its complaint, as permitted under Section 5 of the Clayton Act, was over- 
ruled. The mere fact that the plaintiff's entry into business was subsequent to the con- 
spiracy found to exist in the Government antitrust suit was not alone sufficient ground 
for the court to rule as a matter of law that the Government decree had no relevance in 
the instant suit. The determination of the relevance of the allegations should await the 
use of the decree during the trial of the case. 

However, an allegation referring to the entry of a decree in a private antitrust suit 
was ordered stricken on the grounds that such a decree creates no estoppel between the 
parties in the instant action and that the allegation related to historical matter not 
pertinent to the matters complained of by the plaintiff. 

See Private Enforcement and Procedure, Vol. 2, J 9012. 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike Historical Matter—A motion to strike from a treble damage action 
complaint allegations concerning a conspiracy by the defendants approximately fourteen 
years prior to the time the plaintiff commenced its business were stricken because the 
allegations related to historical matter not pertinent to the matters complained of by the 
plaintiff. 

See Private Enforcement and Procedure, Vol. 2, J 9013.595. 

For the plaintiff: Thomas C. McConnell, Chicago, Ill. 

For the defendants: Edward R. Johnston, Thomas A. Reynolds, Francis E. Matthews, 
and Miles G. Seeley, Chicago, Ill. 


trict of Illinois on October 16, 1946 in the 
matter of Bigelow v. RKO Radio Pictures, 
Inc., et al., enjoining certain of these de- 
fendants from licensing motion pictures in 
the manner previously described. 


Memorandum 
[Motions to Strike] 


WatterR J. La Buy, District Judge [Jn full 
text]: The above action is brought to 
recover damages suffered through an alleged 
conspiracy violative of the antitrust laws 
of the United States. The court has read 


[Historical Matter—Private Decree] 
It appears from the complaint that the 


the briefs of the parties with respect to 
defendants motions to strike paragraphs 9, 
10, 11, 16 and 17 of the complaint. 


[Allegations] 


Paragraph 9 of the complaint alleges that 
these defendants or their predecessors some- 
time prior to 1933 illegally conspired to 
restrain trade and commerce in the dis- 
tribution of motion picture films; para- 
graph 10 describes the maintenance of a 
uniform system of releasing motion pic- 
tures in pursuance of that conspiracy by 
a so-called Chicago system of release; para- 
graph 11 refers to the entry of a decree in 
the District Court for the Northern “Dis- 
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plaintiff commenced operation of its theatre 
on January 1, 1947 and that in pursuance 
of the conspiracy described in paragraphs 
9 and 10 the defendants “subsequently 
devised a system of releasing pictures 
through zones as is more fully described 
hereinafter.” The court is of the opinion 
that paragraphs 9, 10 and 11 of the com- 
plaint should be stricken for the reason 
that they relate to historical matter not 
pertinent to the matters here complained 
of by the plaintiff. Insofar as paragraph 
11 refers to the decree entered in the Bige- 
low case, the court is of the opinion it 
should be stricken for the additional reason 
that it creates no estoppel between the 
present parties. 
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[References to Government Decree] 


Allegations are made in paragraph 16 
referring to the entry of the decree in 1946 
in United States v. Paramount Pictures, Inc., 
and later orders by that court and the Su- 
preme Court. Paragraph 17 alleges that the 
plaintiff intends to rely thereon as prima 
facie evidence of the allegations set forth 
in the present complaint as permitted under 
15 U. S. C. A. §16. Defendants contend 
that as to some of them said decree cannot 
be so used since they are not parties de- 
fendant in that action or were not in exist- 
ence at the time of that suit; also, that the 
period of the conspiracy covered in that suit 
was prior to the plaintiff's existence here 
and the damage which plaintiff allegedly 
suffers extends from the conspiracy alleged 
in “subsequent sets” and not sets terminat- 
ing or covering the period to 1946. It is 
the contention of the plaintiffs that the 
question of relevance of said decree and its 
use should be deferred until the trial when 
plaintiff seeks to avail itself of the statutory 
permission contained in § 16,15 U.S.C. A; 
that the conspiracy complained of in the 
present complaint and that which defend- 
ants were found guilty of in the Paramount 
case are one and the same—that is, the 
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motive and results are identical namely 
monopolization of motion picture exhibition. 

There is therefore the question of whether 
the plaintiff's damage flowed from a “con- 
tinuing” conspiracy of the same nature. 
In Emich v. General Motors, (1950) [1950- 
1951 Trape Cases { 62,778] 340 U. S. 558, 
569, it was said that “estoppel extends only 
to questions distinctly put in issue and 
directly determined.” The extent and scope 
of the matters covered in the Paramount 
decree are not now before the court. The 
mere fact of plaintiff's entry into the motion 
picture field subsequent to a conspiracy 
found to exist in 1945 is not alone sufficient 
for the court to rule as a matter of law 
that the Paramount decree has no relevance 
to the instant suit. The court is of the 
opinion that determination of the relevance 
of paragraphs 16 and 17 should await its 
use, if any, during the trial of the case. 
For this reason the court will not make 
any determination at this time with respect 
to the defendants’ motions to strike para- 
graphs 16 and 17 for constitutional reasons. 


An order has this day ‘been entered 
sustaining the defendants’ motions to strike 
paragraphs 9, 10 and 11 of the complaint 
and overruling defendants’ motions to strike 
paragraphs 16 and 17 of the complaint. 


[] 68,392] Michael Rose Productions, Inc. v. Loew’s Incorporated, Paramount Film 


Distribution Corporation, Twentieth Century Fox Film Corporation, R. K. O. Radio 
Pictures, Inc., Warner Bros. Pictures Distributing Corporation, Universal Film Ex- 
changes, Inc., Columbia Pictures Corporation, and United Artists Corporation. 


In the United States District Court for the Southern District of New York. Civil 
Action 95-61. Filed June 18, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—General 
Release—Validity—-Summary Judgment.—Defendants’ motion for a summary judgment 
on the ground that the plaintiff executed a general release discharging its antitrust claim 
against the defendants was denied since the plaintiff’s attempt to avoid its general release 
presented issues of fact which could not be resolved upon affidavits and depositions. The 
plaintiff had the right to present evidence tending to establish (1) that it did not intend 
to discharge the antitrust claim when it executed the general release and that the defend- 
ants likewise did not intend to include that claim in the release, or (2) that it did not 
intend to discharge the antitrust claim when it executed the release, but that the defend- 
ants did intend to include that claim in the release and that the defendants concealed 
their own intention from the plaintiff, knowing that the plaintiff’s understanding of the 
contents and effect of the release was that it embraced another claim. State of mind 
knowledge, and intention can generally be established only by circumstantial evidence 
Hence, the ultimate findings of fact—as to mutual mistake or unilateral mistake and fraud 
—must be based primarily upon inferences to be drawn from testimony, the probative 
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value of which should be determined upon a courtroom trial and not mere affidavits and 


depositions. 


See Private Enforcement and Procedure, Vol. 2, § 9010.700, 9010.775, 9013.675. 
For the plaintiff: Aaron E. Koota and Irving Perlin (Francis T. Anderson, of 


counsel). 


For the defendants: Simpson, Thacher & Bartlett (Albert C. Bickford, Cyrus R. Vance, 
and William J. Manning, of counsel) for defendants other than Columbia Pictures Corporation. 
Schwartz & Frohlich (Myles J. Lane and Bernard R. Sorkin, of counsel) for Columbia 


Pictures Corporation. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases { 68,307. 


[Summary Judgment Denied] 


WittrAmM B. HEeErRLANDS, District Judge 
[In full text]: Pursuant to the direction 
contained in the Court’s decision and opin- 
ion filed March 21, 1956 [1956 TRADE CASES 
{ 68,307] (reported in F. D. R. ——), the 
parties have taken the depositions of those 
representatives of plaintiff and defendants 
who have a personal knowledge of the execu- 
tion of plaintiff's general release involved 
herein and the circumstances leading to its 
execution. Defendants have renewed their 
motion for summary judgment. The depo- 
sitions of six witnesses amount to one hun- 
dred and sixty-two pages. Lengthy oral 
argument has been had. Extensive affidavits 
and briefs have been submitted by the par- 
ties. The entire record has been reexamined. 
This analysis requires the conclusion that 
the motion for summary judgment should 
be denied. 


[General Release—Public Policy] 


The extent to which a general release may 
be vitiated by proof of facts extrinsic to 
the release involves the resolution of com- 
peting public policies. The social utility of 
general releases, as a technique to effect 
absolution from liability, should be preserved. 
On the other hand, there may be exceptional 
‘situations where, in the interest of justice, 
the enforceability of a particular general 
release should be litigated. 

The relative evaluation of these policies 
in the factual context of a specific case may 
itself be subject to those differences of 
opinion that prevail even among the most 
learned judges. Cf. Kelcey v. Tankers Com- 
pany, 217 F. 2d 541 (C. A. 2 1954). 


Certain general principles, however, have 
become axiomatic: 

1. Ignorance of a claim is not enough 
to avoid a general release, as distinguished 
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from a special release. See Kirchner v. New 
Home Sewing Machine Co., 135 N. Y. 182, 
188-189 (1892); Vines v. General Outdoor 
Advertising Co. [1948-1949 TRADE CASES 
J 62,340], 171 F. 2d 487, 492 (C. A. 2 1948). 


2. The intent of the parties is to be 
gathered from the release as a whole. 
Eagle Lion Films v. Loew's Inc. [1955 TRADE 
CASES § 67,957], 219 F. 2d 196, 198 (C. A. 2 
1955); Murphy v. City of N. Y., 190 N. Y. 
413 (1907). 


3. Parole evidence is not admissible to 
prove the parties’ intent and thus to vary 
the release, in the absence of fraud, mistake 
or duress. 9 Wigmore, Evidence, §§ 2413, 
2415, 2417 (3rd ed. 1940); 3 Corbin, Contracts 
§$ 580, p. 257 f€ (1951); 5 Williston, Contracts 
§ 1552, p. 4350 (Rev. ed. 1937). 


4. Where there has been a mutual mis- 
take or unilateral mistake by one party and 
fraud by the other party, the party who 
executed the general release as a result of 
such mistake may sue to reform the release 
or may avoid the release when the release 
is pleaded as an affirmative defense by the 
other party. Kirchner v. New Home Sewing 
Machine= Co., 135.Ne Yo 182 (1892) 2. GF: 
Keeton, Cases and Materials on Fraud and 
Mistake (1954) 101-117. 

In the Kirchner case, supra, the New York 
Court of Appeals had before it a general 
release executed by plaintiff in favor of 
defendant, one of the considerations of 
which was a like general release executed 
contemporaneously by defendant in favor 
of plaintiff. The cause of action asserted 
by plaintiff had arisen two months before 
the date of plaintiff’s general release and 
was in existence at the time of that release. 
At the time of the exchange of the mutual 
general releases, there were other difficulties 
and litigation between the parties, in addi- 
tion to the cause of action in suit. Judge 
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Maynard, for a unanimous court, said (at 
189-190) : 

“Tf the plaintiff can show that by a 
mutual mistake of the parties, or by what 
is its equivalent, a mistake on his part 
and fraud on the part of his adversary, 
the present cause of action is embraced 
in the release, contrary to the intent of 
the parties, or contrary to his intent in 
case fraud is proven, he is entitled to an 
instruction to the jury to the effect that 
the release does not bar his right to re- 
cover. 

“Generally speaking, whatever proofs 
would be regarded as sufficient to enable 
the plaintiff to maintain an action for the 
reformation of the release, so as to ex- 
cept from its provisions the demand in 
suit, would be available to him in this 


action by way of avoidance of its terms. 
* OK OK 


“Upon such an issue evidence of the 
preliminary negotiations of the parties, 
and of the ignorance of the plaintiff of the 
injury to his property is important. The 
fraud of the defendant may have been 
purely passive. An intentional conceal- 
ment by its officers and agents of the 
purport of the instrument, or of the de- 
struction of or injury to plaintiff’s prop- 
erty, which he was seeking by means of 
the settlement and release to regain, or 
an omission to inform him of his mistake, 
if they perceived that he was in error as 
to its provisions, would be sufficient to 
estop the defendant from insisting upon 
any advantage to be derived from the 
mistake of the plaintiff.” 


[Admissible Evidence] 


In view of the foregoing, it is clear that 
the plaintiff in the case at bar has the right 
to present evidence tending to establish the 
following propositions: 


1. Mutual mistake: That plaintiff did not 
intend to discharge the anti-trust claim 
(upon which suit has now been brought) 
when it executed the general release, and 
that defendants likewise did not intend to 
include that claim in the release; or, 


2. Unilateral mistake by plaintiff and pas- 
sive fraud by defendant: That plaintiff did 
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not intend to discharge the anti-trust claim 
when it executed the release, but that de- 
fendants did intend to include that claim in 
the release and that defendants concealed 
their own intention from plaintiff, knowing 
that plaintiff's understanding of the con- 
tents and effect of the release was that it 
embraced only the pending New York 
Supreme Court action. 


Evidence of the preliminary negotiations 
of the parties leading to the execution and 
delivery of the general release would be 
admissible as bearing upon the intentions 
of the parties. Such evidence has been pre- 
sented to the Court by both parties herein. 


[Resolution of Facts] 


Plaintiff's attempt to avoid its general 
release thus poses issues of subjective fact. 
The resolution of those issues requires an 
exploration of the state of mind of the 
plaintiff and the defendants who received 
plaintiff’s general release—their knowledge 
and intention at the time that plaintiff’s 
general release was negotiated, executed 
and delivered. Moreover, their credibility 
with respect to such testimony is a crucial 
issue. 


State of mind, knowledge and intention 
can generally be established only by cir- 
cumstantial evidence. Hence, the ultimate 
findings of fact—as to mutual mistake or 
unilateral mistake and fraud—must be based 
primarily upon inferences to be drawn from 
testimony whose probative value should be 
determined upon a courtroom trial, and not 
mere affidavits and depositions. 


This is particularly so where, as here, 
some of the material facts are peculiarly 
within defendants’ knowledge. Subin v. 
Goldsmith, 224 F. 2d 753 (C. A. 2 1955) 
cert. denied 350 U. S. 883 (1955); Alvado v. 
General Motors, 229 F. 2d 408 (C. A. 2 1955). 


The process of culling the credible wheat 
from the incredible chaff is not included 
within the “legal invention” * of summary 
judgment. 


Motion for summary judgment denied. 


* “Summary judgment represents a most use- 
ful legal invention to save time and expense, by 
the avoidance of a trial, when there exists no 
material fact-issues.’’” But where ‘‘the cred- 
ibility’’ of witnesses is ‘‘crucial,’’ the parties 
should not be deprived of a ‘“‘live trial’’ at which 
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“the trial court could observe the witnesses’ 
demeanor in evaluating their testimony.’’ Ver- 
mont Structural Slate Company, Inc. v. Tatko 
Brothers Slate Company, Inc., — F. 24 — (C. A. 
2, May 5, 1956) per Circuit Judge Frank. 
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Lf 68,393] Sunbeam Corporation v. J. Eis & Sons, Appliances, Inc., and Jacob Eis, 
Samuel Eis, Aaron Eis and Philip Eis, copartners doing business under the firm name 
and style of J. Eis & Sons. 


In the United States District Court for the Southern District of New York. Civil 
90-203. Filed June 21, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Fine.— 
Defendants in a fair trade enforcement action who were found guilty of wilfully violating 
a permanent injunction restraining them from violating a fair trade contract were ordered 
to pay to the fair trader the sum of $600 to cover the expenses of shoppers, attorneys’ fees, 
and other expenses of the fair trader necessary to bring the matter of contempt to the 


attention of the court. 
See Fair Trade, Vol. 1, J 3380.34. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y., and Herman T. Van Mell, 


Chicago, Ill., of counsel. 


For the defendants: Detsky, Hecht and Easton, New York, N. Y. 


Memorandum 
[Contempt Proceeding] 


Levet, District Judge [Jn full text]: The 
petitioner in this action by Order to Show 
Cause dated May 11, 1956, seeks to obtain 
an order adjudging the respondents in civil 
contempt of a Final Decree of this Court 
dated August 19, 1955 by reason of alleged 
acts and conduct in violation thereof and for 
an order imposing a fine upon the respond- 
ents, and for other relief. 


It appears that in this action, on August 
19, 1955 a Final Decree was entered, where- 
by the respondents and each of them were 
permanently enjoined and restrained from 
certain violations of a Fair Trade contract. 
It now appears by affidavits of certain 
“shoppers” that the respondents have, in 
fact, violated the said Decree. Although 
one of the respondents, to wit, Aaron Eis, 
denies certain allegations in the moving 
papers, no proof by other respondents or 
by clerks of the respondents is set forth 
_ and it appears that the principal opposition 
to the relief sought is not a denial but 
rather an application for leniency. 


[Fine Imposed] 


In view of the apparently uncontradicted 
proof of the petitioner, the motion is granted 
to the extent hereinafter stated: 


(1) The respondents are held guilty of 
the wilful contempt of the Decree of this 
Court of August 19, 1955, in that the said 
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respondents, except Jacob Eis (now de- 
ceased), violated the terms of the said 
Decree by certain sales, to wit: 


(a) By the sale to Henrietta Faerber of 
a Sunbeam AP 10 Percolator on January 
17, 1956 for $24, whereas the minimum retail 
price set forth in petitioner’s current sched- 
ule of retail prices was $29.95; 


(b) By the sale to Jane Ludden of a 
Sunbeam AP 10 Percolator on January 17, 
1956 for $24, whereas the minimum retail 
price set forth in petitioner’s current sched- 
ule of retail prices was $29.95; 


(c) By the sale to Beatrice Lehman of a 
Sunbeam Coffeemaster on January 18, 1956 
for $30, whereas the minimum retail price 
set forth in petitioner’s current schedule 
of retail prices was $37.50; 


(d) By the sale to Frieda Schaum of a Sun- 
beam Toaster on January 18, 1956 for $20, 
whereas the minimum retail price set forth in 
petitioner’s current schedule of retail prices 
was $27.50; 


(e) By the sale to Lynn Hutt of a Sun- 
beam T20 Toaster on January 20, 1956 for 
$20, whereas the minimum retail price set 
forth in petitioner’s current schedule of 
retail prices was $27.50; 


(f{) By the sale to Henrietta Faerber of 
a Sunbeam AP 10 Percolator on January 10, 
1956 for $24, whereas the minimum retail 
price set forth in petitioner’s current sched- 
ule of retail prices was $29.95. 
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(2) Within fifteen days after the entry 
of the order herein and service of a copy 
thereof, the respondents shall pay to the 
petitioner, the sum of $600.00 to cover the 
expenses of the “shoppers,” attorneys’ fees 
and other expenses of the petitioner neces- 
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sary to bring this matter of contempt to the 
attention of this Court. 
In the event of future violations of the 
Decree of this Court of August 19, 1955, 
petitioner may apply for further relief. 


Settle order on notice. 


[] 68,394] Philadelphia Dressed Beef Co. v. Wilson & Co., Inc.; Enterprise Tallow 
& Grease Co.; Baugh & Sons Co.; Keystone Rendering Co.; Van Iderstine Co.; Edward 
D. Smith, Sr., Henry J. Smith and Robert E. Smith, individually and doing business as 
Independent Manufacturing Co., a partnership; Francis X. Smith, doing business as 
American Rendering Co. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 20096. Filed June 14, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Misjoinder of Causes of Action—Motion to Sever—Dismissal of Non-Federal Claim.—In 
an action by an operator of a slaughter house charging that meat rendering companies 
violated the Clayton and Sherman Antitrust Acts and asserting a breach of contract claim 
against one of the companies, the breach of contract claim was ordered to be severed 
from the antitrust claim since the inclusion of the contract claim constituted a misjoinder 
of causes of action. The plaintiff contended that the contract claim arose out of the same 
transaction, occurrence, or series of transactions which is also the foundation of the 
antitrust claim. To have a proper joinder, the claims must arise out of the same trans- 
action and also involve a question of law and fact common to both claims. The law appli- 
cable to proving that a valid contract was executed and the liabilities of the parties for 
a breach of contract is in no way dependent upon the principles which establish a violation 
of the antitrust laws. Also, since the contract claim did not involve a federal question, the 


claim was dismissed as well as severed. The court had no jurisdiction to try the non- 
federal claim. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Dismiss—Sufficiency of Complaint—A motion to dismiss a treble damage 
action complaint on the ground that the plaintiff did not state a legally recognized cause 
of action was denied because the defendants were sufficiently apprised of the claim being 
asserted and their defense could be accordingly prepared. 


See Private Enforcement and Procedure, Vol. 2, § 9009.170. 
For the plaintiff: Gray, Anderson & Schaffer, Philadelphia, Pa. 


For the Defendants: Schnader, Harrison, Segal & Lewis for Wilson & Co., Inc. 
Harold B. Lipsius for Enterprise Tallow & Grease Co. Charles J. Biddle for Baugh & 
Sons Co. George J. Ivins for Keystone Rendering Co. Morgan, Lewis & Bockius and 
Breed, Abbott & Morgan, New York, N. Y., for Van Iderstine Co. McBride, von 
Moschzisker & Bradley for H. J. and R. E. Smith. Brodsky, Brodsky & Brodsky for 
F. X. Smith. All of Philadelphia, Pa., except as otherwise indicated. 

Opinion This is a treble damage action brought 
by the plaintiff, a Delaware corporation, 
an operator of a slaughter house, wherein 
damages are sought from defendant meat 
rendering companies for violation of the 
anti-trust laws. Alleged in the same com- 
plaint is a breach of contract claim against 


[Treble Damage Action] 


Joun W. Lorp, Jr., District Judge [Jn full 
text|: This matter is brought before the 
Court on defendants’ motions to sever and 
dismiss. 
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Wilson & Co., a Delaware corporation, one 
of the defendants also charged with viola- 
tion of the Sherman and Clayton Acts. 


[Motions | 


The motions to sever are predicated upon 
the theory of misjoinder of causes of action; 
whereas the motions to dismiss are based 
upon defendants’ contentions that plaintiff 
has not stated a legally recognized cause 
of action. I shall consider them in that 
order. 

[Joinder of Claims] 


The joinder of claims has been a sore 
spot in common law and under the Code 
procedure. Rule 18(a) of the Federal Rules 
of Civil Procedure has attempted to dis- 
pense with the legal technicalities that plagued 
common law pleading and to give at the 
same time greater scope to the old Equity 
Rule 36. Rule 18(a) provides for joinder 
of claims as follows: 


“(a) Joinder of Claims. The plaintiff 
in his complaint or in a reply setting forth 
a counterclaim and the defendant in an 
answer setting forth a counterclaim may 
join either as independent or as alter- 
nate claims as many claims either legal 
or equitable or both as he may have 
against an opposing party. There may be 
a like joinder of claims when there are mul- 
tiple parties 1f the requirements of Rules 
19, 20, and 22 are satisfied. There may be 
a like joinder of cross-claims or third- 
party claims if the requirements of Rules 
13 and 14 respectively are satisfied.” 
(Emphasis supplied)- 

Rule 18(a) clearly allows joinder of claims 
as to multiple parties. However, before 
this joinder can become effective, the re- 
quirements of Rule 20(a) must first be met. 
Rule 20(a) states under what circumstances 
permissive joinder will be allowable as 
follows: 

“(a) Permissive Joinder. All persons 
may join in one action as plaintiffs if 
they assert any right to relief jointly, 
severally, or in the alternative in respect 
of or arising out of the same transaction, 
occurrence, or series of transactions or 
occurrences and if any question of law or 
fact common to all of them will arise 
in the action. All persons may be joined 
in one action as defendants if there 1s 
asserted against them jointly, severally, or in 


Cited 1956 Trade Cases 
Philadelphia Dressed Beef Co. v. Wilson & Co., Inc. 


71,695 


the alternative, any right to relief in respect 
of or arising out of the same transaction, 
occurrence, or series of transactions or oc- 
currences and if any question of law or 
fact common to all of them will arise 
in the action. . . .” (Emphasis supplied) 


To justify the joinder, plaintiff argues 
that the alleged breach of contract arose 
out of the same transaction, occurrence or 
series of transactions or occurrences which 
is also the foundation of the anti-trust 
claim. As stated expressly in Rule 20, for 
there to be a proper joinder, the claims 
must arise out of the same transaction and 
also involve a question of law and fact 
common to both claims. This rule is cumu- 
lative, and the plaintiff must show a right 
to relief presenting common questions of 
law or fact and involving the same trans- 
action, occurrence or series of transactions 
or occurrences. Neiman-Marcus v. Lait, 13 


FeckosDy 3il (S. Dy N= Y. 1952): 


The law applicable to proving that a valid 
contract was executed and the liabilities of the 
parties thereunder for a breach of the con- 
tract is in no way dependent upon the 
principles which establish a violation of 
the anti-trust statutes. One of the elements 
necessary for stating a valid cause of action 
in a suit under the anti-trust statutes is 
proof of a conspiracy and this is entirely 
different from proving a breach of contract.’ 
Accordingly, I am of the opinion that the 
defendants’ motions to sever should be 
granted. The last sentence of Rule 21 per- 
mits the severance and provides that a 
separate trial may be proceeded with on the 
severed issue. Federal Housing Adiministra- 
tor v. Christianson, 26 F. Supp. 419 (D. Conn. 
1939); F. X. Hooper Co. v. Samuel M. Langs- 
ton Co., 56 F. Supp. 577 (D. N. J. 1944). 


Further, since the plaintiff’s claim on the 
contract action against Wilson & Co., Inc., 
does not involve a federal question, that 
claim must also be dismissed as well as 
severed. Pearce v. Pennsylvania Railroad Co., 
162 F. 2d 524 (3rd Cir. 1947). In that case 
the Court of Appeals for the Third Circuit 
held that the non-federal cause of action 
against the individual defendant under the 
common law of Pennsylvania must be dis- 
missed, since a federal court was without 
jurisdiction to try the issue. Hurn v. Oursler, 
289 U.S. 238, 245, 246 (1932). 


1 For an enlightening analysis of Rule 20 and 
the effect of misjoinder of parties, see Cramp 
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Shipbuilding Co. v. United States, 195 F. 2d 


848 (3rd Cir. 1952). 
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[Sufficiency of Complaint] 


With respect to the motions to dismiss, 
Rule 8(a)(2) of the Federal Rules of Civil 
Procedure provides that a short and plain 
statement of the claim showing the pleader 
is entitled to relief and a demand for judg- 
ment for the relief he seeks is sufficient. 
Foltz v. Moore McCormack Lines, 189 F. 2d 
537 (2nd Cir. 1951). The purpose sought to 
be achieved by Rule 8(a)(2) is that the ad- 
versary party or parties have sufficient 
notice to prepare their defense and that 
the Court is sufficiently informed to deter- 
mine the issue presented. Sheridan-Wyo- 
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ming Coal Co. v. Krug, 168 F. 2d 557 (D. C. 
Cir. 1948). 


In considering the complaint in the instant 
case, it is the Court’s opinion that the de- 
fendants are sufficiently apprised of the 
claim being asserted and their defense can 
be accordingly prepared. Therefore, I shall 
deny the motion to dismiss the complaint 
alleging the conspiracy. However, as stated 
previously, the motion to sever is granted 
as to the contract claim and since this 
Court lacks the required jurisdiction, that 
claim is accordingly dismissed for lack of 
jurisdiction. 


[{ 68,395] General Corporation v. General Motors Corporation. 
In the United States District Court for the District of Minnesota, Third Division. 


No. 2713 Civil. Filed April 12, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statutes. 
of Limitations—Applicable State Statute—A Minnesota two-year statute of limitations 
was held to be applicable to a treble damage action based on a violation of the Sherman 
Antitrust Act. The court ruled that the intent of certain amendments to the Minnesota. 
statutes of limitation was to provide a two-year limitation for actions such as the instant 
suit, whether the suit is regarded as an action upon a statute for the recovery of a 


penalty or as an action instituted upon a remedial statute for damages only. 
See Private Enforcement and Procedure, Vol. 2, { 9010.100. 
For the plaintiff: Harry H. Peterson, Minneapolis, Minn. 


For the defendant: 
Gray, Minneapolis, Minn. 


Memorandum 
[Applicable Statute of Limitations] 


Dennis F. Donovan, District Judge [In 
full text]: Plaintiff commenced an action 
for treble damages against the defendant, 
based on violation of the Sherman Anti- 
trust Act.’ Counsel agree that in private 
suits under the anti-trust laws, where Con- 
gress is silent on limitation of time to 
commence suit, the period within which 
actions under such statute must be insti- 
tuted is governed by local law.’ 

Defendant, by answer, pleads the Minne- 
sota Statute of Limitations.® Plaintiff is 
now before the Court seeking to strike that 


Franklin D. Gray of Cant, Taylor, Haverstock, Beardsley & 


defense. Counsel disagree on whether the 
Minnesota two-year, or six-year, limit should. 
govern. 

[Minnesota Statutes] 


The basic question for decision in this. 
motion is interpretation of the amendment 
to the Statute of Limitation by the Minne- 
sota Legislature in 1953. Prior to 1953,. 
the pertinent provisions read as follows: 


“541.05 Various cases, six years 


“The following actions shall be com- 
menced within six years: 


_“(1) Upon a contract or other obliga- 
tion, express or implied, as to which no. 
other limitation is expressly prescribed; 


LAS eU. Ss Cs Audion 

2 Holmberg v. Armbrecht, 327 U. S. 392, 395, 
66 S. Ct. 582, 90 L. Ed. 743, 

Counsel devote much of their argument to 
whether the damages under the federal law 
herein are compensatory or in the nature of a 
penalty or forfeiture. The division of authority 
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is pointed out in Fulton v. Loew’s, Inc. [1953 

TRADE CASES f 67,571], D. C. Kansas, 114 F. 

Supp. 676. The pertinent inquiry in the instant 

case, however, is the effect of the 1953 legisla- 

tion dealing with the Minnesota Statute of 

Limitations. - ‘ 
332 M. S. A. 541.07 and 541.071. 
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“(2) Upon a liability created by stat- 
ute, other than those arising upon a 
penalty or forfeiture.” 

“541.07 Two year limitations 

“The following actions shall be com- 


menced within two years: 
bo kk 


“(2) Upon a statute for a penalty or 
forfeiture to the state; 
(Kk ok 


_“(5) For the recovery of wages, over- 
time, damages, fees or penalties accruing 
under any federal or state law respecting 
the payment of wages, overtime, dam- 
ages, fees or penalties, (the term ‘wages’ 
as used herein shall mean all remunera- 
tion for services or employment, includ- 
ing commissions and bonuses and the 
cash value of all remuneration in any 
medium other than cash, where the rela- 
tionship of master and servant exists).” 


The 1953 applicable amendments read as 
follows: 


“541.05 Various cases, six years 


“The following actions shall be com- 
menced within six years: 

_“(1) Upon a contract or other obliga- 
tion, express or implied, as to which no 
other limitation is expressly prescribed; 

“(2) Upon a liability created by stat- 
ute, other than those arising upon a 
penalty or forfeiture or where a_shorter 
period is provided by section 541.07, [Em- 
phasis supplied.]” 

“541.07 Two year limitations 

“The following actions shall be com- 
menced within two years: 

ok ok Ox 


“(2) Upon a statute for a penalty or 
forfeiture; 
(oe KOK 


“(5) For the recovery of wages or 
Overtime or damages, fees or penalties 
accruing under any federal or state law 
respecting the payment of wages or over- 
time or damages, fees or penalties, (the 
term ‘wages’ as used herein shall mean 
all remuneration for services or employ- 
ment, including commissions and bonuses 
and the cash value of all remuneration 
in any medium other than cash, where 
the relationship of master and servant 
exists and the term ‘damages’, as used 
herein, shall mean single, double or treble 
damages, accorded by any statutory cause 


4Homewood Theatre, Inc. v. Loew’s, Inc. 
(D. C. Minn.), 101 F. Supp. 76. 

56 Dunnell Minnesota Digest (2d Ed. and 
Supp. 1932), §-8950, cited by the Minnesota Su- 
preme Court in Tomasko v. Cotton, 200 Minn. 
69, 273 N. W. 628, 631. 
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of action whatsoever and whether or not 
the relationship of master and servant 
exists.) [Emphasis supplied.]” 


[Effect of Amendments] 


What is the effect of such amendments? 


Prior to the amendments by the 1953 
Legislature, Subsection 5 of Section 541.07 
was limited in its application to actions for 
wages, and was not to extend to treble 
damage actions under the Clayton Act.‘ 
Counsel for defendant contends that the 
amendment of 541.07(5) was designed by 
the Minnesota Legislature to make it ap- 
plicable to other statutory actions, in addi- 
tion to those for wage claims. Plaintiff 
contends such construction of the amend- 
ment as urged by defendant amounts to a 
repeal of section 541.05(2) by court con- 
struction, and that it is well settled that “a 
construction which will nullify a statute, in 
whole or in part, is to be avoided if reason- 
ably possible.” ° 


Plaintiff emphasizes that: 


“In order to avoid complete nullifica- 
tion of Section 541.05(2) by construction 
it is necessary to hold, in accordance 
with the obvious legislative intention, that 
Section 541.07(5) as amended does not 
apply to a cause of action upon U. S. 
C. A., Title 15, Section 15. The applica- 
tion of Section 541.07(5), as amended, 
should be restricted accordingly in order 
to avoid judicial repeal of Section 541.05(2) 
and the re-enacted portions of Section 
541.07(5). Such a construction would 
give effect to the entire amendatory stat- 
ute, L. 1953, c. 378.” 


In response, defendant argues as follows: 


“First of all, it will be noted that to 
Subsection 2 of Section 541.05, the six 
year statute of limitations, a further ex- 
ception was added, to-wit: ‘or where a 
shorter period is provided by section 
541.07.’ This new clause makes it very 
clear that actions upon a liability created 
by statute may be commenced within six 
years except those arising upon a penalty 
or forfeiture or except in the case of 
those statutes for which a shorter period 
is provided by Section 541.07.” 


The interpretation of this section of the 
statute and the effect of the amendments by 


Plaintiff cites in addition: 
Cohen v. Gould, 177 Minn. 398, 225 N. W. 435, 
and 50 Am. Jur. Statutes. 
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the 1953 Legislature are of such importance 
as to require great care in approaching the 
solution of the problem. The instant case 
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of the amendments was to provide a two 
year limitation of an action such as this, 
whether it be regarded as an action upon a 


statute for the recovery of a penalty, or 
whether it be considered instituted upon a 
remedial statute for damages only. 

The motion of the plaintiff is therefore 
denied. 


appears to be one of first impression. 


[Two-Year Statute] 


After full consideration of the arguments 
of counsel and the able briefs they sub- 
mitted, the Court is satisfied that the intent 


[7 68,396] Joseph Sachs, doing business as Atlantic Liquor Wholesalers v. Brown- 
Forman Distillers Corporation. 


In the United States Court of Appeals for the Second Circuit. No. 358—October 
Term, 1955. Docket No. 23936. Argued May 17, 18, 1956. Decided June 29, 1956. 


Appeal from a judgment of the United States District Court for the Southern 
District of New York. Epwarp WEINFELD, Judge. 
Robinson-Patman Price Discrimination Act 


Price Discrimination—Judgment Dismissing Complaint—Appeal.—A trial court judg- 
ment dismissing a liquor wholesaler’s complaint based on alleged violations of the Robinson- 
Patman Price Discrimination Act was affirmed on the opinion of the trial court. 


See Price Discrimination, Vol. 1, J 3505, 3505.365, 3505.585. 


For the plaintiff-appellant: Krause, Hirsch, Levin & Heilpern (Sydney Krause and 
Charles Singer, of counsel), New York, N. Y. 


For the defendant-appellee: White & Case (Thomas Kiernan and Ernest A. Fintel, 
of counsel), New York, N. Y. 


Affirming a decision of the U. S. District Court, Southern District of New York, 
1955 Trade Cases {] 68,140. 


Before: Mrepina, LuMBARD and WATERMAN, Circuit Judges. 


Plaintiff, a liquor wholesaler, appeals from §101-b, 2(a). Opinion below reported at 


a judgment of the District Court dismissing 
his complaint based on alleged violations 
of the Robinson-Patman Act, 15 U. S. C. 
§ 13(a), and the Alcoholic Beverage Con- 


134 F. Supp. 9. Affirmed. 


Per Curtam [Jn full text]: Affirmed on 
the opinion of Judge Weinfeld, reported at 
134 F. Supp. 9 [1955 Trape Cases { 68,140]. 


trol Law of the State of New York, 


[] 68,397] Audio Devices, Inc. v. Minnesota Mining & Manufacturing Company and 
Armour Research Foundation of Illinois Institute of Technology. 


In the United States District Court for the Southern District of New York. Civ. 
101-140. Filed June 29, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief and Declaratory 
Judgment—Where Suit May Be Brought—Proper Judicial District—Transacting Business 
—Transfer of Venue.—In an action for injunctive relief and a deciaratory judgment 
charging that a research institute and a manufacturer used a patent in violation of the 
antitrust laws, the institute’s motion to dismiss the action for lack of jurisdiction and 
improper venue was denied. The institute, a non-profit Illinois corporation, was found to 
transact business in the Southern District of New York, and, therefore, was subject to suit in 
that District under Section 12 of the Clayton Act. Although the institute was incorporated 
in Illinois and its main laboratories were located in that State, its operations had no 
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geographical limit. The institute actively solicits customers or sponsors in the District, 
and it has entered into contractual relations with companies in the District which necessarily 
involve negotiations within the District, frequent consultations in the District, and visits to 
customers’ plants within the District. 


Also, the defendants’ motion to transfer the case to the Northern District of Illinois 
was denied since they failed to sustain their burden of showing that the plaintiff should be 
deprived of its privilege of choosing the forum in the interests of justice and convenience. 
The plaintiff was a New York corporation, with its offices in the Southern District of New 


York and its only manufacturing plant in Connecticut. 
See Private Enforcement and Procedure, Vol. 2, § 9008.210, 9008.600. 
For the plaintiff: Pennie, Edmonds, Morton, Barrows and Taylor, New Y onic NEG. 


For the defendants: Burgess, Ryan & Hicks, New York, N. Y., for Minnesota Mining 
& Manufacturing Company. Kane, Dalsimer and Kane, New York, N. Y. (Hill, Sherman, 
Meroni, Gross & Simpson, of counsel, appearing specially), for Armour Research Foundation 


of Illinois Institute of Technology. 


Memorandum Opinion 
[Misuse of Patent Alleged] 


Joun M. Casuin, District Judge [Jn full 
text]: This is a motion to dismiss by the 
defendant Armour Research Foundation of 
Illinois Institute of Technology (hereafter 
referred to as Armour) for lack of juris- 
diction and improper venue. The complaint 
seeks equitable relief in the form of an 
injunction and a declaratory judgment with 
respect to a certain patent relating to a 
magnetic oxide material for use in coating 
magnetic tape issued to and owned by the 
defendant Armour and licensed to the de- 
fendant Minnesota Mining & Manufacturing 
Company (hereafter referred to as Minnesota). 


The complaint, in general, alleges that the 
defendants have been and are using the patent 
in suit in violation of the antitrust laws, and 
that the patent is invalid and that the plaintiff, 
a New York corporation, which manufactures 
magnetic tape, does not infringe any valid 
claim of the patent. 

The complaint specifically alleges that the 
defendant Minnesota proferred a license agree- 
ment to the plaintiff containing certain 
restrictions, pursuant to a plan and con- 
spiracy by these defendants to fix prices and 
to restrain the plaintiff and others from 
free and open competition in magnetic tape 
material, all in violation of the antitrust 
laws. The complaint also alleges that the 
defendants, in furtherance of the conspiracy, 
have taken action against plaintiff's sup- 
pliers of magnetic tape material by lawsuits 
and otherwise. 


[Transacting Business in District] 


Despite the lengthy argument and the 
detailed briefs and documents submitted for 
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and in opposition to this motion, the only 
issue presented here, as we view it, is 
whether or not the defendant Armour trans- 
acts business in this City within the meaning of 
Section 22, 15 USCA. Section 22 provides :— 


“Any suit, action, or proceeding under the 
antitrust laws against a corporation may 
be brought not only in the judicial district 
whereof it is an inhabitant, but also in any 
district wherein it may be found or transacts 
business; and all process in such cases 
may be served iu the district of which it 
is an inhabitant, or wherever it may be 
founds Stet 3 


[Defendant's Activities | 


The defendant Armour is a non-endowed, 
non-profit, scientific consulting and research 
organization, incorporated under laws of the 
State of Illinois, supported by industrial 
concerns and government agencies who 
contract for its services, which consist, in 
the main, of carrying on industrial research 
including the testing, development and 
improvement of patented articles; the pros- 
ecution and acquiring of patents; the acqui- 
sition, sale and distribution of inventions, 
applications for patents, or patents; and the 
prosecution of the infringement of the same. 
Armour performed more than $10,000,000. 
worth of research for industry and govern- 
ment in 1953; 60% of which was done under 
contract and financed by various industrial 
companies throughout the country; approxi- 
mately 3% of research work is denominated 
as being in the public interest. 

Armour’s main laboratories are located 
on the campus of the Illinois Institute of 
Technology. However, its operations have 
no geographical limit and a number of 
laboratories are maintained overseas, but 
none are located in this district. 
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As is evidenced by the defendant Armour’s 
publication “Frontier,” it actively solicits 
customers or sponsors for research work 
and consultation services throughout the 
United States. It follows, of course, that 
it has and is continuously soliciting cus- 
tomers for its services in the City of New 
York. Its solicitation has been successful 
with respect to several companies with 
whom it has entered into contractual rela- 
tions, which necessarily entail negotiations 
within the City, frequent consultations with 
the customers’ engineers in this district and 
visitations to their plants within this district. 


Section 22, supra, provides that an action 
may be brought in any district where a 
corporation “transacts business,’ and the 
defendant Armour’s activities in this district 
can be described in no other way. Neither 
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[Motion To Transfer] 


The defendant Armour, and also the defend- 
ant Minnesota, both move to transfer this 
case to the Northern District of Illinois. 
Armour and Minnesota are substantial cor- 
porations engaged in business throughout 
the Nation. Plaintiff is a New York cor- 
poration, with its offices in this City and its 
only manufacturing plant is located in 
Connecticut. 


The defendants’ moving papers fail to set 
forth any such combination of facts and 
circumstances as sustain their heavy burden 
of showing that the plaintiff should be 
deprived of its privilege of choosing the 
forum in the interests of justice and con- 
venience. Glasfloss Corp. v. Owens-Corning 
Fiberglas Corporation [1950-1951 TRAvDE 
Cases J 62,626], 90 F. Supp. 967. 


the Statute nor the cases relied upon by the 
defendant justify the application of the 
type of quantitative test which would per- 
mit the Court to ignore Armour’s activities 
in this district for the purpose of this 
motion. See FORMmaster Corp. v. G. H. 
Bishop Co., 138 F. Supp. 115. 


Defendant Minnesota’s motion to dis- 
miss for lack of an indispensable party is 
moot since Armour’s motion is denied. 


Defendants’ motions are all denied in 
toto. Settle order on notice. 


[f 68,398] United States v. National Linen Service Corporation. 


: In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 5171. Filed June 28, 1956. 


Case No. 1228 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing, Allocation of Markets and Customers, and Exclusion of Competitors— 
Linen Supply Service.—A linen supply company was prohibited by a consent decree from 
entering into any concerted course of action with any linen supply company or any person 
operating a laundry to (1) fix or maintain prices at which linen supplies will be furnished 
to customers, (2) allocate or restrict the geographical areas in which, or the routes by 
which, linen supply companies or it may furnish linen supplies, (3) allocate customers or 
regulate the solicitation of customers, or (4) exclude any person from engaging in the 
business of furnishing linen supplies. 


See Combinations and Conspiracies, Vol. 1, J 2005.468, 2005.660, 2011.181: M li 
Vol. 1, 1 2610, 2610.60. y | BPM LAC ot 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions of Stock or Assets.—A linen supply company was prohibited by a consent 
decree (1) for a period of 5 years, from acquiring any of the corporate stock, physical 
assets, business, customer accounts, or good will of, or any financial or beneficial interest 
in, any linen supply company or laundry in the South, and (2) thereafter, for an additional 
10 years, from making any such acquisition in the South, except (a) with the approval of 
the Government or (b) after an affirmative showing to the satisfaction of the court that 
such acquisition would not substantially lessen competition or tend to create a monopoly 
in the business of furnishing linen supplies. The decree provided that subject to the above 
prohibition, nothing in the decree should prevent the company from entering into or en- 
forcing any covenant, lawful under applicable federal and state law, ancillary to any sale or 
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acquisition of any linen supply business. Also, the decree prohibited each of the company’s 
officers and directors, so long as he is an officer or director of the company, from acquiring 
any of the corporate stock, physical assets, business, customer accounts, good will of, or any 
financial or beneficial interest in, any linen supply company. 


See Combinations and Conspiracies, Vol. 1, { 2005.833; Monopolies, Vol. 1, J 2610.120. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Employment of Officer or Director Having Interest in Competitor.—A linen supply com- 
pany was prohibited by a consent decree from having as an officer or director any person 
who, so long as he is an officer or director of the company, owns, is a stockholder in, or 
has any financial or beneficial interest in, any linen supply company or laundry. 


See Combinations and Conspiracies, Vol. 1, § 2005; Monopolies, Vol. 1, § 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Services at Unreasonably Low Prices, Services Without Charge, and Discriminatory 
Terms.—A linen supply company was prohibited by a consent decree from, in the South and 
in any area served by any branch of the company situated in the South, (1) furnishing or 
offering to furnish linen supplies at unreasonably low prices for the purpose of eliminating 
a competitor or destroying or preventing competition in the business of furnishing linen 
supplies, or (2) offering to furnish or furnishing to any person linen supplies without 
charge, offering to give or giving to any person a bonus or gift, or offering to furnish or 
furnishing to any person linen supplies at prices or terms which discriminate as between 
different customers in the same locality or trade area, where the effect may be substantially 
to lessen competition or tend to create a monopoly, or to injure, destroy, or prevent com- 
petition in the business of furnishing linen supplies. However, the company was not prohibited 
from lowering or offering to lower a price to any person in good faith to meet an equally 
low price of a linen supply competitor for the furnishing of like quantities of identical 
linen supplies to such person, or from offering or giving to a person a bonus, gift, or linen 
supplies without charge, in good faith to meet a bonus, gift, or linen supplies without 
charge, in like kind and of no greater value than offered or given by a linen supply competitor 
to such person. Similar prohibitions, with a 3-year limitation, also were contained in the 
decree. 


See Combinations and Conspiracies, Vol. 1, § 2005, 2005.630, 2005.768; Monopolies, 
Vol. 1, { 2610, 2610.280, 2610.680. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Requirements Contracts——A linen supply company was prohibited by a consent decree 
from entering into or enforcing any contract whereby a customer agrees to obtain his full 
requirements of linen supplies from any designated person. 


See Combinations and Conspiracies, Vol. 1, J 2005.703; Monopolies, Vol. 1, {[ 2610.760. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Defamatory or Derogatory Reports About Competitors and Trailing Competitors.—A 
linen supply company was prohibited by a consent decree from (1) representing to a cus- 
tomer of any linen supply company that that company is extending gifts, rebates, or bonuses 
or preferential prices to any of its customers, (2) representing that any linen supply com- 
pany is about to sell its business or to cease business operations, (3) representing that any 
linen supply company is not financially responsible, has a weak financial standing, or is not 
equipped to render satisfactory linen supply service, (4) circulating any other defamatory, 
misleading, or derogatory reports against any linen supply company, or (5) trailing the 
trucks of any linen supply company to identify its customers or in any way to molest, harass, 
or impede such linen supply company in soliciting, picking up linen supplies from, or de- 
livering linen supplies to, customers. 


See Combinations and Conspiracies, Vol. 1, 2005; Monopolies, Vol. 1, { 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Threats.—A linen supply company was prohibited by a consent decree from (1) threaten- 
ing any linen supply company for the purpose of forcing it out of business, or curtailing 
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its business, or for the purpose of inducing it to go out of or curtail its business, (2) 
threatening any person desiring to enter into the business of furnishing linen supplies for the 
purpose of preventing or excluding him from engaging in such business, (3) threatening any 
customer of a linen supply company that it will not, after the linen supply company goes 
out of business, furnish such customer with any linen supply service or with adequate or de- 
sirable linen supply service, or (4) making any threats against any person for the purpose 
of curtailing the business of, or forcing out of business, any linen supply company or 
preventing or impeding any person from entering into or engaging in the business of 
furnishing linen supplies, 


See Combinations and Conspiracies, Vol. 1,  2005.575; Monopolies, Vol. 1, J 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restrictive Acquisition Contracts.—A linen supply company was prohibited by a consent 
decree from enforcing any right under any contract, made in connection with the acquisi- 
tion by the company of any of the corporate stock, physical assets, business, customer accounts, 
or good will of, or any financial interest in, any linen supply company in the South, which 
prohibits or restricts any person from engaging, being employed, or having a financial 
or other interest, in the business of furnishing linen supplies or in the laundry business. 


See Combinations and Conspiracies, Vol. 1, J 2005.025; Monopolies, Vol. 1,  2610.240. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restrictive Employment Contracts.—A linen supply company was prohibited by a consent 
decree from entering into or enforcing any rights under any contract with any of its 
officers, directors, or employees which prohibits or restricts the officer, director, or employee 
from being employed, being associated with, having a financial or other interest, or en- 
gaging in any way, in the business of furnishing linen supplies after the termination of 
employment or association with the company. However, the company could enter into 
agreements with its plant managers, assistant plant managers, route men, route super- 
visors, plant solicitors, and plant collectors prohibiting such employees from soliciting its cus- 
tomers to the extent set forth in the decree. The company was required to notify all 
employees who are subject to contracts containing the above prohibited restrictions that 
such restrictions are terminated. 


See Combinations and Conspiracies, Vol. 1, { 2005.025; Monopolies, Vol. 1, § 2610.240; 
Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48, 8421. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restrictions on Use of Property.—A linen supply company was prohibited by a consent 
decree from entering into or enforcing any covenant, contract, or understanding whereby 
an owner or operator of a laundry in the South agrees not to permit, or is prohibited from 
permitting, the use of a laundry plant or other properties, real or personal, by a linen supply 
company or for the laundering of linen supplies for any linen supply company. The com- 
pany was required to cancel of record all recorded and unexpired covenants running with the 
land restricting the use of property as above prohibited. Also, the company was prohibited 
from coercing or compelling any person in the South to refrain from laundering the linen supplies 
of any linen supply company or from allowing a laundry to be used by, or for the launder- 
ing of linen supplies for, a linen supply company. 


See Combinations and Conspiracies, Vol. 1, 2005, 2005.575; Monopolies, Vol. 1, J 2610. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Re- 
lief—Sale of Businesses, Trade Routes, and Business Interests.—A linen supply company 
was required by a consent decree to sell at a fair price to a person, not owned, financed or 
otherwise controlled by, or affiliated with, or related to the company or any of its officers or 
directors, specified linen service branches as complete units and specified trade routes. 
Each of the sales was subject to the approval of the court. Also, the company and each of its 
officers and directors were required to divest themselves of all right, title, or interest which each 


may own or control in or to the stock of specified corporations or in a specified voting 
trust. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.10. 
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U. S. v. Natl. Linen Service Corp. 

Department of Justice Enforcement and Procedure—Consent Decrees—Applicability 
to Officers and Directors of Corporate Defendant.—A consent decree entered against a cor- 
poration provided that for the purpose of evidencing his consent to be bound by a specified 
provision of the decree, each of the corporation’s officers and directors consents through his 
attorney to the jurisdiction of the court and to the entry of the decree, and such provision 


of the decree shall be binding upon each of them accordingly. 
See Department of Justice Enforcement and Procedure, Vol. 2, § 8241.15. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; James W. Dorsey, 
United States Attorney; and W. D. Kilgore, Jr., Victor H. Kramer, Vincent A. Gorman, 
Samuel Karp, Harold A. Henderson, Samuel Weisbard, and George H. Davis, Jr., Attor- 


neys, Department of Justice. 


For the defendant: Haas, Holland & Blackshear by Joseph F. Haas, Atlanta, Ga.; 
Sigmund Timberg, Washington, D. C.; and Allen Post. 


Final Judgment 


Frank A. Hooper, District Judge [Jn full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on April 25, 1955; the defendant having ap- 
peared by its counsel; and the parties 
hereto, by their respective attorneys, hav- 
ing consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
any admission by any party hereto with re- 
spect to any such issue; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed, as follows: 


I 
[Sherman Act] 

This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states claims for re- 
lief against the defendant under Sections 1 
and 2 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat. 209, entitled “An act 
to protect trade and commerce from un- 
lawful restraints and monopolies,’ com- 


monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 


As used in this Final Judgment: 

(A) “Linen supply” or “linen supplies” 
means coats, aprons, bibs, gowns, towels, 
sheets, tablecloths, napkins, uniforms and 
similar items customarily furnished by de- 
fendant or a linen supply company, or the 
rental thereof, to hotels, motels, clubs, res- 
taurants, stores, markets, barber shops, 
beauty parlors, commercial and professional 
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offices, hospitals, institutions, and similar 
persons; 


(B) “Linen supply company” means any 
person, other than the defendant, engaged 
in the business of furnishing linen supplies 
on a rental basis; 


(C) “Customer” means a person to whom 
any linen supply company or defendant 
furnishes linen supplies; 

(D) “South” means the areas compris- 
ing the States of Alabama; Florida; Georgia; 
Kentucky; North Carolina; South Carolina; 
and Virginia; all of Texas, exclusive of the 
area bounded on the north by latitude 32 
degrees and on the east by longitude 100 
degrees, but including the Counties of Ec- 
tor, Midland and Winkler; that portion of 
Louisiana south of latitude 31 degrees; that 
portion of Tennessee east of longitude 89 
degrees; that portion of Mississippi which 
includes the Counties of Clark, Greene, 
George, Hancock, Harrison, Jackson, Pike 
and Wayne; and that portion of Oklahoma 
which includes the Counties of Atoka, Bryan, 
Caddo, Comanche, Carter, Cotton, Garvin, 
Grady, Jackson, Jefferson, Kiowa, Love, Mur- 
ray, Pontotoc, Stephens and Tillman; 

(E) “Person” means an individual, part- 
nership, firm, corporation, association, or 
other business or legal entity; 

(F) “Defendant” means defendant National 
Linen Service Corporation, which has a 
principal place of business at Atlanta, Georgia. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant and to each 
of its subsidiaries, successors, assigns, offi- 


cers, directors, servants, employees and 
agents, and to all persons in active concert 
| 68,398 
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or participation with the defendant who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


IV 

[Price Fixing—Allocation of Markets] 

The defendant is enjoined and restrained 
from entering into, adhering to, participat- 
ing in, maintaining or furthering any con- 
tract, combination, agreement, undertaking, 
plan, program or concerted course of ac- 
tion with any linen supply company or any 
person owning or operating a laundry to: 


(A) Fix, determine, maintain or establish 
prices at which linen supplies will be fur- 
nished to customers; 


(B) Divide, allocate, apportion or restrict 
the geographic areas in which, or the 
routes by which, linen supply companies or 
defendant may furnish linen supplies, or other- 
wise engage in the linen supply or laundry 
business; 

(C) Divide, allocate or apportion cus- 
tomers, or regulate or restrict the solicita- 
tion of customers; 


(D) Exclude any person from engaging 
in the business of furnishing linen supplies. 


Vv 


[Unreasonably Low Prices— 
Discrimination] 

(A) The defendant is enjoined and re- 
strained, in the South and in any area served 
by any branch of defendant situated in the 
South, from furnishing or offering to fur- 
nish linen supplies at unreasonably low 
prices for the purpose or with the effect of 
eliminating a competitor or destroying, pre- 
venting, or suppressing competition in the 
business of furnishing linen supplies. 

(B) The defendant is enjoined and re- 
strained, in the South and in any area served 
by any branch of defendant situated in the 
South, from: 

(1) offering to furnish or furnishing to 
any person linen supplies without charge, or 

(2) offering to give or giving to any 
person a bonus, rebate or gift, or 

(3) offering to furnish or furnishing to 
any person linen supplies at prices, terms 
or conditions which discriminate as between 
different customers in the same locality or 
trade area, 


where the effect may be substantially to 
lessen competition or tend to create a 
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monopoly, or to injure, destroy, or prevent 
competition in the business of furnishing 
linen supplies; provided that nothing con- 
tained in this subsection (B) shall prevent 
defendant from lowering or offering to 
lower a price to any person in good faith 
to meet an equally low price of a linen 
supply competitor for the furnishing of like 
quantities of identical linen supplies to such 
person, or from offering or giving to a 
person a bonus, rebate, gift, or linen supplies 
without charge, in good faith to meet a 
bonus, rebate, gift, or linen supplies without 
charge, in like kind and of no greater 
value than, offered or given by a linen 
supply competitor to such person; and 
provided further that the burden of proof 
shall be upon the defendant to establish 
that the lower price was offered or made, 
or the bonus, rebate, gift or linen supplies 
without charge was offered or given, in good 
faith to meet that offered, made or given to 
such person by such linen supply com- 


petitor, 
VI 


[Limited Prohibitions] 


In addition to the injunctions contained in 
Section V, for a period of three years from 
the date of the entry of this Final Judg- 
ment, the defendant is enjoined and re- 
strained in the South and in any area served 
by any branch of defendant situated in the 
South: 


(A) From furnishing or offering to fur- 
nish linen supplies without charge to any 
customer of any linen supply company, 
from offering or giving any bonus, rebate 
or gift to any such customer, and from 
furnishing or offering to furnish linen sup- 
plies to any such customer at prices, terms 
or conditions which discriminate as between 
different customers in the same locality or 
trade area, unless (i) the customer, during 
the sixty days immediately preceding such 
offering, furnishing or giving, had trans- 
ferred its patronage from defendant to such 
linen supply company after having received 
from the linen supply company linen sup- 
plies without charge, or a bonus, or a rebate 
or a gift, or linen supplies at prices, terms 
or conditions which discriminate as between 
different customers in the same locality or 
trade area, and (ii) the offering, furnishing 
or giving by defendant is of like price and 
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of like kind and of no greater value than 
that furnished or given by the linen supply 
company; and the burden of proof shall be 
upon the defendant to establish that the 
offering, furnishing or giving by the defend- 
ant was made in good faith to meet the 
furnishing or giving by the competitor, as 
aforesaid, or 


(B) From furnishing or offering to fur- 
nish linen supplies without charge, or of- 
fering to give or giving any bonus, rebate 
or gift to any customer of the defendant, 
unless such offer or giving is made to meet 
an offer of like kind and of no greater value 
than that made to such customer by a linen 
supply company; and the burden of proof 
shall be upon defendant to establish that 
the offering, furnishing or giving by defend- 
ant was made in good faith to meet the 
offering, or furnishing or giving by the 
competitor, as aforesaid, or 


(C) From furnishing or offering to fur- 
nish linen supplies without charge to any 
person not at the time of such offer a cus- 
tomer either of defendant or of a linen sup- 
ply company, from offering or giving to such 
person any bonus, rebate or gift, or from 
furnishing or offering to furnish linen sup- 
plies to such person at prices, terms or 
conditions which would discriminate as 
between different customers in the same 
locality or trade area, unless such offer or 
giving by defendant is made to meet an 
offer (prior to acceptance by such person) 
of like price and of like kind and of no 
greater value than that previously made to 
said person by a linen supply company; and 
the burden of proof shall be upon defend- 
ant to establish that the furnishing, offering 
or giving was made in good faith to meet 
such offer, Nothing in this subsection (C) 
shall be construed to affect any lawful 
agreement or other lawful transaction in 
which only defendant and persons other 
than a linen supply company are competing 
for the patronage of a person other than a 
customer of a linen supply company. 


Vil 


[Requirements Contracts] 


Defendant is enjoined and restrained from 
entering into, enforcing, or claiming any 
rights under, any contract whereby a cus- 
tomer agrees to obtain his full requirements 
of linen supplies from any designated person. 
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VIII 


[ Representations, Defamatory Reports, 
and Trailing Competitors] 


Defendant is 
from: 


enjoined and _ restrained 


(A) Representing to a customer of any 
linen supply company that that company is 
extending gifts, rebates or bonuses or pref- 
erential prices to any of its customers; 


(B) Representing that any linen supply 
company is about to sell its business or to 
cease business operations; 

(C) Representing that any linen supply 
company is not financially responsible, has 
a weak financial standing or is not equipped 
to render satisfactory linen supply service; 

(D) Circulating any other defamatory, 
misleading or derogatory reports against 
any linen supply company; 

(E) Trailing the trucks of any linen 
supply company to identify its customers or 
in any way to molest, harass or impede such 
linen supply company in soliciting, picking 
up linen supplies from, or delivering linen 
supplies to, customers. 


IDS 
[ Threats] 


The defendant is enjoined and restrained 
from directly or indirectly: 

(A) Threatening, or doing any act to 
intimidate, any linen supply company for 
the purpose or with the effect of forcing 
it out of business, or curtailing its business, 
or for the purpose of inducing or coercing it 
to go out of or curtail its business; 


(B) Threatening, or doing any act to 
intimidate, any person desiring to enter into 
the business of furnishing linen supplies, for 
the purpose or with the effect of preventing 
or excluding him from engaging, or for the 
purpose of inducing or coercing him not 
to engage, in such business; 


(C) Threatening any customer of a linen 
supply company, or any customer of defend- 
ant desiring to patronize a linen supply com- 
pany, that the defendant will not, after the 
linen supply company goes out of business, 
furnish such customer with any linen sup- 
ply service or with adequate or desirable 
linen supply service; 


(D) Making any threats against any per- 
son for the purpose or with the effect of 
curtailing the business of, or forcing out of 
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business, any linen supply company or pre- 
venting or impeding any person from enter- 
ing into or engaging in the business of 
furnishing linen supplies. 
xX 
[Restrictive Employment Contracts] 

(A) The defendant is enjoined and re- 
strained from enforcing or claiming any 
rights under any of the terms or provisions 
of any contract or agreement with any 
employee or former employee of defendant 
which prohibit or restrict such person from 
being employed, having a financial or other 
interest, or engaging in any way, in the 
business of furnishing linen supplies after 
‘termination of employment, except such 
provisions in contracts and agreements with 
(i) defendant’s plant or branch managers 
and assistant managers which prohibit such 
employees or former employees, for one 
year after termination of their employment 
with defendant, from soliciting the linen 
supply patronage of persons who were cus- 
tomers of the particular branches at which 
such managers or assistant managers were 
employed during the twelve months im- 
mediately preceding the termination of their 
employment with defendant, and (ii) de- 
fendant’s route men, route supervisors, plant 
solicitors and plant collectors, which pro- 
hibit such employees or former employees, 
for one year after termination of their em- 
ployment with defendant, from soliciting 
the linen supply patronage of defendant’s 
customers who were served by such em- 
ployees (and in the case of a route super- 
visor, defendant’s customers who were served 
by employees under the route supervisor’s 
supervision) during the twelve months im- 
mediately preceding the termination of their 
employment with defendant. 

(B) The defendant is ordered and di- 
rected, within sixty days from the date of 
entry of this Final Judgment, to notify in 
writing all of its employees and former em- 
ployees, who are subject to provisions in 
contracts or agreements of employment 
which prohibit or restrict them from being 
employed, having a financial or other in- 
terest, or engaging in any way, in the busi- 
ness of furnishing linen supplies, which 
provisions by their terms have not expired, 
that each such provision is forthwith termi- 
nated and abrogated, except to the extent 
permitted by subsection (A) of this Section 
X; and the defendant is further ordered 
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and directed to reform each contract and 
agreement with each of the plant managers, 
assistant plant managers, route men, route 
supervisors, plant solicitors and plant col- 
lectors in defendant’s employ to conform 
with subsection (A) of this Section X. 

(C) The defendant is enjoined and re- 
strained from hereafter entering into, en- 
forcing, adhering to, or claiming any rights 
under any contract, agreement or under- 
standing with any of its officers, directors, 
or employees which prohibits or restricts 
the officer, director, or employee from being 
employed, being associated with, having a 
financial or other interest, or engaging in 
any way, in the business of furnishing linen 
supplies after termination of employment 
or association with the defendant, except 
that defendant may enter into agreements 
with its plant managers, assistant plant 
managers, route men, route supervisors, 
plant solicitors and plant collectors prohibit- 
ing such employees from soliciting defend- 
ant’s customers to the extent permitted in 
subsection (A) of this Section X. 


XI 
[Restrictions on Use of Property] 

(A) The defendant is enjoined and re- 
strained from entering into, or enforcing, 
adhering to or claiming any rights under 
any provision in, any covenant, contract, 
agreement or understanding, whereby an 
owner or operator of a laundry in the South 
agrees not to permit, or is prohibited from 
permitting, the use of a laundry plant or 
other properties, real or personal, by a linen 
supply company or for the laundering of 
linen supplies for any linen supply company. 


The defendant is ordered and directed, 
within sixty days of the date of entry of this 
Final Judgment, to cancel of record all 
recorded and unexpired covenants running 
with the land restricting the use of property 
as aforesaid, and to notify in writing each 
owner of property encumbered by such 
recorded covenant of the cancellation thereof 
pursuant to the terms of this Final Judg- 
ment. 

(B) The defendant is enjoined and re- 
strained from exerting pressure upon, coerc- 
ing or compelling, any person in the South 
to refrain from laundering the linen sup- 
plies of any linen supply company, or from 
allowing a laundry to be used by, or for the 
laundering of linen supplies for, a linen sup- 
ply company. 
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XII 
[Restrictive Acquisition Contracts] 


The defendant is enjoined and restrained, 
after 90 days from the date of entry of this 
Final Judgment, from enforcing, adhering 
to, or claiming any right under any provi- 
sion in any existing covenant, contract or 
agreement, made in connection with the 
acquisition by defendant of any of the 
corporate stock, physical assets, business, cus- 
tomer accounts or good will of, or any finan- 
cial interest in, any linen supply company in 
the South, which prohibits or restricts any 
person from in any way engaging, being 
employed, or having a financial or other in- 
terest, in the business of furnishing linen 
supplies or in the laundry business. 


The defendant is ordered and directed, 
90 days from the date of entry of this 
Final Judgment, to notify in writing each 
person who has executed such a covenant, 
contract or agreement that such provision, 
which by its terms has not expired, will 
no longer be enforced under the terms of 
this Final Judgment. 


Note 
[Acquisitions | 

(A) The defendant is enjoined and re- 
strained, (1) for a period of five years from 
the date of entry of this Final Judgment, 
from acquiring, directly or indirectly, any 
of the corporate stock, physical assets, busi- 
ness, customer accounts or good will of, 
_ or any financial or beneficial interest in, any 
linen supply company or laundry in the 
South; and (2) thereafter for an additional 
ten years from directly or indirectly making 
any such acquisition in the South except (a) 
with the approval of the plaintiff, or (b) 
after an affirmative showing to the satis- 
faction of this Court, upon thirty days’ 
notice to plaintiff, that such acquisition would 
not substantially lessen competition or tend 
to create a monopoly in the business of 
furnishing linen supplies. 


(B) Subject to the provisions of sub- 
section (A) of this Section XIII, nothing 
contained in this Final Judgment shall pre- 
vent the defendant from entering into, per- 
forming or enforcing any covenant, lawful 
under applicable federal and state law, an- 
cillary to any sale or acquisition of any 
linen supply business or part thereof. 
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XIV 
[Divestiture of Interests] 


(A) The defendant and each of its offi- 
cers and directors, individually and collec- 
tively, are ordered and directed, within six 
months from the date of the entry of this 
Final Judgment, to divest themselves of 
all right, title or interest which each may 
own or control, directly or indirectly, in or 
to the stock of the following corporations 
or successors thereto: 


Tulsa Linen Service Company 
Atlanta Laundries, Inc. 


(B) The defendant and each of its offi- 
cers and directors, individually and collec- 
tively, are ordered and directed, (1) within 
six months from the date of the entry of 
this Final Judgment, to divest themselves 
of all right, title and interest (including 
beneficial interests) which each may own 
or control, directly or indirectly, in any stock 
of Consolidated Laundries Corporation not 
vested in the presently existing Voting 
Trust of said Corporation made as of June 
16, 1952, and (2) not later than sixty days 
after the date of the termination of said 
Voting Trust, to divest themselves of all 
right, title and interest (including beneficial 
interests) which each may own or control, 
directly or indirectly, in any voting trust 
certificates issued under the said Voting 
Trust or in any stock now vested in said 
Voting Trust. The defendant, its officers 
and directors are enjoined from participat- 
ing in said Voting Trust as trustee, from 
issuing instructions or otherwise influencing 
the trustees with respect to the voting of 
stock of Consolidated Laundries Corpora- 
tion, from being officers or directors in said 
corporation, or from influencing, affecting, 
or determining, through voting or other- 
wise, the business policies or operations 
of said corporation. 

(C) The defendant and each of its offi- 
cers and directors, individually and collec- 
tively, are enjoined and restrained from 
hereafter acquiring, directly or indirectly, 
any corporate stock of, or other financial 
or beneficial interest in, any corporation 
named in subsections (A) and (B) of this 
Section XIV. 

(D) Each of the defendant’s officers and 
directors, so long as he is an officer or 
director of the defendant, is enjoined and 
restrained from acquiring, directly or indi- 
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rectly, any of the corporate stock, physical 
assets, business, customer accounts, good 
will of, or any financial or beneficial interest 
in, any linen supply company or laundry. 


(E) Subject to the provisions of subsec- 
tion (B) of this Section XIV, the defendant 
is enjoined and restrained from having as 
an officer or director any person who, so 
long as he is an officer or director of de- 
fendant, directly or indirectly owns, is a 
stockholder in, or has any financial or bene- 
ficial interest in, any linen supply company 
or laundry, except for the receipt of income 
from the stock of Tulsa Linen Service 
Company under the trust indenture entered 
into on June 19, 1956 between A. J. Wein- 
berg and The Citizens and Southern Na- 
tional Bank. 

XV 


[Sale of Business Branches and Routes] 


(A) The defendant is ordered and di- 
rected, within one year from the date of 
entry of this Final Judgment, to sell in bona 
fide at a fair price to a person not owned, 
financed or otherwise controlled by, or 
affiliated with, or related to the defendant 
or any of its officers or directors: 


(1) The following branches of defendant, 
as complete units and as constituted as of 
the date of this Final Judgment, including 
tangible assets, trade routes, customer ac- 
counts and good will, with the purchaser to 
have the option of acquiring trucks and 
linens used by the branch: 


(a) Orlando or Daytona Beach, Florida 
(b) Macon or Albany, Georgia 


(c) Winston-Salem or Raleigh, North 
Carolina; and 


(2) (a) From the Chattanooga, Tennessee 
Branch: 

Trade routes, amounting to annual linen 
service sales of at least $68,000, serving 
Dalton, Ringgold, and Lafayette, Georgia, 
and the vicinities thereof, or serving Cleve- 
land, Tennessee, and the vicinity thereof; 
and 


(b) From the Roanoke, Virginia Branch: 

Trade routes, amounting to annual linen 
service sales of at least $60,000, serving 
Danville and Chatham, Virginia, and the 
vicinities thereof, or trade routes, amounting 
to annual linen service sales of at least 
$80,000, serving Lynchburg, Virginia, and 
the vicinity thereof; 
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(B) Each of the sales referred to in sub- 
section (A) of this Section XV shall be 
subject to the approval of this Court upon 
thirty days’ notice to the plaintiff. 

(C) Any other provision of this Final 
Judgment to the contrary notwithstanding, 
the defendant may, in connection with saies 
provided for by this Section, enter into and 
perform covenants with the purchaser, rea- 
sonably related to the requirements of the 
purchaser and lawful under applicable state 
law, that defendant will not engage in the 
business of furnishing linen supplies for a 
definite period of time within the area 
served by the branch at the time of sale or, 
where routes alone are sold, within the areas 
served by such routes. 


XVI 
[Report] 


Within four months from the date of the 
entry of this Final Judgment, the defend- 
ant shall file with the Attorney General a 
report of the action taken to carry out the 
provisions of this Final Judgment requiring 
the defendant to send notices, including a 
copy of each type of notice so sent, and a 
list of the persons to whom such notices 
were sent. 


XVII 
[Officers and Directors Consent] 


For the purpose of evidencing his consent 
to be bound by the provisions of Section 
XIV of this Final Judgment, each of de- 
fendant’s officers and directors holding such 
positions on the date of entry of this Final 
Judgment, consents through his attorney to 
the jurisdiction of this Court and to entry 
of this Final Judgment, and Section XIV 
of this Final Judgment shall be binding 
upon each of them accordingly. 


XVIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 

(A) Access, during office hours of de- 
fendant, to all books, ledgers, accounts, cor- 
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respondence, memoranda, and other records 
and documents in the possession or under 
the control of defendant relating to any 
matters contained in this Final Judgment; 


(B) Subject to the reasonable conven- 
lence of defendant and without restraint or 
interference from defendant, to interview 
officers or employees of defendant, who 
may have counsel present, regarding any 
such matters. 

Upon written request defendant shall sub- 
mit such reports in writing with respect to 
the matters contained in this Final Judg- 
ment as may from time to time be neces- 
sary to the enforcement of this Final 
Judgment. 

No information obtained by the means 
permitted in this Section XVIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
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than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment 
or as otherwise required by law. 


XIX 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[68,399] In the Matter of the Application to Enforce an Administrative Subpoena 
Duces Tecum of Federal Trade Commission v. W. W. Tuttle, Resident Manager, Ernst 


& Ernst. 


In the United States District Court for the Southern District of New York. Civil 


No. M-18-304. Filed June 26, 1956. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Administrative Subpoena 
for Documents—Authority To Issue Subpoena on Person Not Being Investigated or 
Proceeded Against.—A Federal Trade Commission application to enforce a subpoena 
duces tecum it had served on a resident manager of an accounting firm, which had been 
employed by an association to which a respondent in a Commission proceeding under 
Section 7 of the Clayton Act had submitted reports, was denied on the ground that the 
Commission did not have the authority to issue the subpoena under Section 9 of the 
Federal Trade Commission Act since the manager of the accounting firm was not being 
proceeded against or investigated by the Commission. 


See FTC Enforcement and Procedure, Vol. 2, { 8741. 
For the petitioner: Paul W. Williams, United States Attorney for the Southern Dis- 


trict of New York, New York, N. Y.; Dwight L. Carhart, Attorney, Federal Trade Com- 
mission; and Benjamin T. Richards, Jr., Assistant United States Attorney, of counsel. 


For the respondent: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y., 
and S. Hazard Gillespie, Jr., Francis W. Phillips, and Robert B. Fiske, Jr., of counsel. 


Denying an application to enforce a Federal Trade Commission subpoena duces 
tecum in Dkt. 6478. 


Memorandum Opinion ing the respondent, W. W. Tuttle, as 


[FTC Subpoena] 


Joun M. Casuin, District Judge [Jn full 
text]: This is an application by the Fed- 
eral Trade Commission for an order direct- 


Trade Regulation Reports 


Resident Manager of the accounting firm of 
Ernst & Ernst, to comply with the peti- 
tioner’s subpoena duces tecum. Petitioner 
issued a subpoena duces tecum on the re- 
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spondent whose accounting firm has been 
employed by the Athletic Goods Manufac- 
turing Association, in a proceeding against 
A. G. Spalding & Bros., Inc. and Rawlings 
Co., charging a violation of Section 7 of 
the Clayton Act. 


The subpoena duces tecum provided in 
part:— 

“Such books, records and documents as 
will disclose all correspondence, tele- 
grams, memoranda, statistics, work papers, 
bulletins, census and reports prepared, 
transmitted or received by Ernst and 
Ernst, its officers, agents, employees, 
boards, council, committee or member 
thereof for the past four years, in the 
possession or control of Ernst and Ernst 
and relate to census reports prepared for 
the Athletic Goods Manufacturing Asso- 
ciation.” 


[Refusal to Furnish Reports] 


In compliance with the subpoena, re- 
spondent produced certain industry census 
reports made available to the public, and 
also the individual reports submitted by 
Spalding and Rawlings, the companies against 
whom the petitioner was proceeding. Re- 
spondent refused to produce the reports 
submitted by any of the other participating 
companies, on the grounds that they were 
confidential communications, production 
would destroy their census reporting busi- 
ness, and the Commission was without 
power to subpoena them. 


[FTC Act] 


Section 9 of the Federal Trade Commission 
Act, (15 USCA Sec. 49), which gives the 
Commission the power to issue subpoenas, 
reads, in part, as follows:— 


“9. For the purposes of this Act the 
Commissioner, or its duly authorized 
agent or agents, shall at all reasonable 
times have access to, for the purposes of 
examination, and the right to copy any 
documentary evidence of any corporation 
being investigated or proceeded against; 
and the commission shall have power to re- 
quire by subpoena the attendance and testi- 
mony of witnesses and the production of 
all such documentary evidence relating to 
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any matter under investigation. Any mem- 

-ber of the commission may sign sub- 
poenas, and members and examiners of 
the commission may administer oaths 
and affirmations, examine witnesses, and 
receive evidence.” (Italics added) » 


[Injury to Business] 


Petitioner concedes that the information 
sought from respondent could be obtained 
directly from the companies whose reports 
are desired, but it is argued that it would be 
much more costly to so proceed. Respond- 
ent, on the other hand, has submitted sub- 
stantial evidence that if it produces the 
individual reports of the companies it will 
not receive them in the future and its busi- 
ness of compiling census reports will be 
destroyed. 


[Subpoena Unauthorized] 


It is the petitioner’s position, however, 
that even if there is a serious risk of loss to 
the respondent’s firm, the public interest in 
the production of this information far out- 
balances the injury to be expected, and en- 
forcement is required. Fortunately, we do 
not feel that it is necessary for us to equate 
the public interest involved here (the cost 
of obtaining the reports from the individual 
manufacturers) as against the property rights 
of the respondent, for it is our opinion that 
the plain words of Section 9 of the Federal 
Trade Commission Act do not authorize the 
issuance of this subpoena. 


The Statute gives the Commission “* * * the 
right to copy any documentary evidence of 
any corporation being investigated or pro- 
ceeded against; and the commission shall 
have power to require by subpoena * * * 
the production of all such documentary evi- 
dencenn car 


Petitioner concedes that respondent is 
neither being investigated nor proceeded 
against. The subpoena is unauthorized and 
the application is denied. (See Federal 
Trade Commission v. American Tobacco Co., 
264 US 298; Federal Trade Commission v. 
Baltimore Grain Co., 284 Fed. 886; affd. 267 
US 586. 
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[] 68,400] Dr. G. H. Tichenor Antiseptic Company v. Schwegmann Brothers Giant 
Super Markets, et al. 


In the Supreme Court of Louisiana. No. 42,823. Dated June 29, 1956. 
On Writ of Certiorari and Review to the Court of Appeal for the Parish of Orleans. 


Louisiana Fair Trade Act 


Fair Trade—Constitutionality of Louisiana Fair Trade Act—Nonsigner Provision— 
Unlawful Delegation of Legislative Power—Louisiana Constitution—The Louisiana Fair 
Trade Act, as it applies to nonsigners of contracts entered into pursuant to its provisions, 
is unconstitutional and void since it constitutes an unlawful delegation of legislative power 
to private persons in violation of Article 3, Section 1, of the Louisiana Constitution. Legis- 
lative power, conferred under constitutional provisions, cannot be delegated by the Legis- 
lature to the people. The right of an individual to engage in a lawful business and to fix 
the price at which he disposes of his own property is guaranteed by the due process 
clauses of both the State and Federal Constitutions. The power to regulate private business 
by coercive price fixing is a legislative function which may be invoked only under special 
circumstances, that is, when the measure is seen to have a reasonable relation to the public 
welfare and is neither arbitrary nor discriminatory. Since the nonsigner provision of the 
Louisiana Act is a price fixing measure, there is an unlawful delegation of power because 
it is the manufacturer or producer who fixes the minimum price and not the Legislature 
itself. Contentions that the determination of the issue of an unlawful delegation of legis- 
lative power has been foreclosed by a prior decision, that the Act is not a price fixing 
statute and does not delegate power to a producer to fix prices as to nonsigners, that 
conditions can be imposed on the use of labelled and branded goods even though there is 
no privity of contract, and that there can be no delegation of legislative power to fix prices 
since the Legislature does not have the power to fix prices were rejected. 


See Fair Trade, Vol. 1, J 3085.20, 3258.20. 
For the applicant: Wisdom, Stone, Pigman & Benjamin, New Orleans, La. 
For the respondent: Jones, Walker, Waechter, Dreux & Poitevent, New Orleans, La. 


Reversing judgments of the Louisiana Court of Appeal, Parish of Orleans, 1956 Trade 
Cases {68,250 and 1955 Trade Cases {[ 68,208, and of the Louisiana Civil District Court, 
Parish of Orleans, 1954 Trade Cases {[ 67,773. For a prior opinion of the Louisiana Supreme 
Court, see 1955 Trade Cases {] 68,055. 


[Fair Trade Suit] 


McCates, Justice [In full text]: This mat- 
ter, which comes to us on a writ of certiorari 
granted to defendants, involves the consti- 
tutionality of the Louisiana Fair Trade Law 
(R. S. 51:391 ef seq.). The suit was insti- 
_tuted by Dr. G. H. Tichenor Antiseptic 
Company, a Louisiana corporation, to enjoin 


those which might be shown in any future 
minimum retail price schedule issued by 
plaintiff in connection with contracts with 
other retail dealers; and from making any 
rebates, refunds, discounts or concessions 
of any kind or character for the purpose 
of, or which would result in, decreasing 
the said minimum retail prices. 


Schwegmann Brothers Giant Super Mar- 
kets, a commercial partnership, and the 
partners thereof, from advertising for sale, 
offering for sale, or selling a product manu- 
factured by plaintiff, known as Dr. Tichenor’s 
Antiseptic, at prices less than the minimum 
retail prices set by plaintiff in the retail 
fair trade contract or at prices less than 
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[Prior Proceedings] 


The district court perpetuated a prelimi- 
nary injunction issued against defendants, 
restraining them from advertising, offering 
for sale or selling Dr. Tichenor’s Antiseptic 
at less than the minimum retail prices estab- 
lished pursuant to R. S. 51:391 e¢ seq. 
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Defendants appealed to this court which, 
finding itself to be without appellate juris- 
diction, transferred the case to the Court 
of Appeal for the Parish of Orleans. See 
[1955 TrapE Cases J 68,055] 227 La. 233, 
M2) Sos (Aal) Wa 


The Court of Appeal affirmed the judg- 
ment of the lower court, relying largely 
upon the decisions in Pepsodent Co. uv. 
Krauss Co. [1940-1943 Trave Cases { 56,210], 
200 La. 959, 9 So. (2d) 303; Schwegmann 
Bros. Giant Super Markets v. Eli Lilly & Co. 
[1953 TrapE Cases { 67,516], 205 F. (2d) 
788, certiorari denied 346 U. S. 856, 74 S. 
Ct. 71, 98 L. Ed. 369, rehearing denied 346 
Wee S21 9058 JAS nGteeZl 708s Ie den 4.04% 
Schwegmann Bros. Giant Super Markets v. 
Hoffman-La Roche, Inc. [1955 TRADE CASES 
J 68,026], 221 F. (2d) 326, certiorari denied 
SO Ws So eees 76 Se CE 77/5 OO IL, lak SY 
and Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corp., 299 U. S. 183, 57 S. Ct. 
139, 81 L. Ed. 109. See 83 So. (2d) 502. 


[Nonsigner] 


The facts in the case are not disputed. 
Plaintiff fixed a fair trade retail price on 
its antiseptic by contract with a drug store 
in New Orleans, a contract to which de- 
fendants were not made parties. The anti- 
septic, bearing the trade-mark, label and 
brand name of Dr. Tichenor’s Antiseptic, 
was knowingly and wilfully advertised and 
sold by defendants at less than the minimum 
fair trade price. It is admitted that the 
product is in fair and open competition 
with commodities of the same general 
class produced by others and that the mini- 
mum resale price was established pursuant 
to the provisions of the Louisiana Fair 
Trade Law. 


[Constitutionality of Law Attacked] 


Defendants vigorously assail the so-called 
“nonsigner clause” * of the law as unconsti- 
tutional in that it unlawfully delegates the 
legislative power of price fixing to private 
persons in violation of Section 1 of Article 
3 of the Louisiana Constitution; in that it 


violates the due process clause of Section 2 
of Article 1 of the Louisiana Constitution 
because the statutory form of the delega- 
tion is arbitrary and unreasonable; in that 
it violates due process because there is no 
real and substantial relationship between 
fair trade price fixing and the public wel- 
fare and because the means adopted are 
not reasonable and appropriate for the 
alleged purpose of the statute; in that the 
statute was void when enacted, being in 
conflict with the Sherman Anti-Trust Law,” 
and is still void, never having been reenacted ; 
and in that the nonsigner clause contradicts 
the prohibition against horizontal price 
fixing in the statute and thereby renders 
the law self-defeating and meaningless. 
Finally, defendants contend that the Mc- 
Guire Act* (a) unlawfully delegates legis- 
lative power to the states and to private 
persons in violation of Article 1, Section 1 
of the United States Constitution; (b) un- 
lawfully abdicates to the states congres- 
sional power over interstate commerce in 
violation of Article 1, Section 8; and (c) 
violates the due process clause of the Fifth 
and Fourteenth Amendments. 


[Lousiana Fair Trade Law] 


The provisions of the Louisiana Fair 
DrademWawsa CRemeSuno 1 oO lancraescop aEEtcH 
enacted as Act 13 of 1936, are as follows: 


“Sec. 391. Producer and commodity de- 
fined 

“As used in this Sub-part: 

““Producer’ means grower, 
maker, manufacturer, or publisher. 

““Commodity’ means any subject of 
commerce. 


baker, 


“Sec. 392. Contracts restricting resale 
price valid 

“No contract, relating to the sale or 
resale of a commodity which bears, or 
the label or container of which bears, the 
trade mark, brand, or name of the pro- 
ducer of the commodity and which is in 
fair and open competition with commodi- 
ties of the same general class produced 
by others, shall violate any law of this 
state by reason of any of the following 


+The Louisiana Fair Trade Law, reproduced 
in its entirety later in this opinion, consists 
principally of a contract clause, providing that 
a contract shall not be invalid by reason of a 
stipulated minimum price, and a nonsigner 
clause, which makes the stipulated resale price 
binding on all persons with notice, even non- 
contracting retailers. 


1 68,400 


2 Act of July 2, 1890, 26 Statutes 209, chap. 
6475, 15 UNS: ©. An Secmi? 

7 Act of July 14, 1952, 82nd Congress, 2nd 
Session, 66 Statutes 631, 632, 15 U. S. C. A. Sec. 
45. This Act, often referred to as the Federal 
Fair Trade Act, was enacted as enabling legis- 
lation for the various state fair trade statutes. 
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provisions which may be contained in the 
contract: 

“(1) That the vendee shall not resell 
the commodity at less than the minimum 
price stipulated by the vendor; 

“(2) That the vendee or producer re- 
quire in delivery to whom he may resell 
the commodity, an agreement that the 
second vendee will not, in turn, resell 
at less than the minimum price stipulated 
by the vendor or by the vendee. 


“Sec. 393. Exceptions to contracts 

“The provisions authorized in a con- 
tract by R. S. 51:392 shall not apply in 
the following cases: 

“(1) In closing out the owner’s stock 
for the purpose of discontinuing delivery 
of the commodity. 

“(2) When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public; 

“(3) Where an officer is acting under 
the orders of court. 


“Sec. 394. Breach of Contract; unfair 
competition 

“Wilfully and knowingly advertising, of- 
fering for sale or selling any commodity 
at less than the minimum price stipulated 
in any contract entered into pursuant to 
the provision of R. S. 51:392, whether 
the person so advertising, offering for 
sale, or selling is or is not a party to the 
contract, is unfair competition and _ is 
actionable by any person damaged. 


“Sec. 395. Exemptions 

“This Sub-part shall not apply to any 
contract between producers, or between 
wholesalers, or between retailers as to 
sale or resale prices. 


“Sec. 396. Name of Sub-part 


“This Sub-part may be cited as ‘Fair 
Trade Law’.” 


[History of Fair Trade Legislation] 


Before considering the various allegations 
of unconstitutionality presented by defend- 
ants, we deem it appropriate to briefly re- 
view the jurisprudential history of fair 
trade legislation, with particular regard to 
the Louisiana Fair Trade Law. 

In 1911, prior to the enactment of any 
fair trade statutes,‘ the Supreme Court of 
the United States held, in Dr. Miles Medical 


Co. v. John D. Park & Sons Co., 220 U. S. 
S/SueO le Soe Cty 6/0555 Lede SO02mbhatra 
system of contracts between manufacturers 
and wholesale and retail merchants fixing 
the amount which the consumer should pay 
amounted to an unlawful restraint of trade, 
invalid at common law and, so far as inter- 
state commerce was affected, invalid under 
the Sherman Anti-Trust Act. The products 
involved in that case were proprietary medi- 
cines identified by distinctive packages, 
labels and trade-marks. The same result 
as to patented articles was reached in Boston 
Store v. American Graphophone Co., 246 U. S. 
$238 94 Ct. 297-62 1, Bde 551: 


In 1936, the Supreme Court of the United 
States was called upon to consider the con- 
Stitutionality of the Fair Trade Act of 
Illinois (which is virtually identical to the 
Louisiana Fair Trade Law) in Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
ZOOS MISS 57aSs Cta39,.Si ee Edegl09: 
The validity of the Act was upheld against 
attacks that it was a denial of due process 
of law and equal protection of the laws in 
violation of the Fourteenth Amendment to 
the Federal Constitution. The Court held, 
in its discussion of due process, that the 
statute did not amount to an unlawful dele- 
gation of power to private persons to control 
the property of others. 


In 1937 Congress enacted the Miller- 
Tydings Act,> an amendment to the Sher- 
man Anti-Trust Act which exempted contracts 
or agreements prescribing minimum prices 
for the resale of trade-marked commodities 
from the prohibitions of the Sherman Act 
where such contracts or agreements are 
lawful as applied to intrastate transactions 
under local law. 


In 1942, this Court upheld the Louisiana 
Fair Trade Act, Act 13 of 1936 (now R. S. 
51:391 et seg.), in Pepsodent Co. v. Krauss 
Co. [1940-1943 Trane Cases 56,210], 200 
La. 959, 9 So. (2d) 303, rejecting the argu- 
ment that the Act was in violation of Sec- 
tion 14 of Article 19 of the State Constitution 
which prohibits combinations in restraint 
of trade. We also noted with approval the 
Old Dearborn decision holding such a stat- 
ute to violate neither the equal protection 
nor the due process clause of the Federal 
Constitution. 


4The first Fair Trade Law was passed in 
California in 1931. It was amended in 1933 to 
include a nonsigner provision. 
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5 Act of August 17, 1937, 50 Statutes 693, 
chap-.690;, 15 UTS: CWA. Sect. 
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In 1951, in Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 Trape Cases 
{,62,823],..34L Ts 92384521 SisCt 145,499 
L. Ed. 1035 (hereinafter referred to as the 
Schwegmann case), the Supreme Court found 
the Louisiana Fair Trade Law to be vio- 
lative of the Sherman Anti-Trust Act since 
the Miller-Tydings Act, while authorizing 
contracts or agreements prescribing mini- 
mum resale prices, did not authorize price fix- 
ing by compulsion on those persons not parties 
to the contracts or agreements. It should 
be noted that this opinion contained no 
discussion of the constitutionality of the 
Louisiana Fair Trade Law and made no 
reference to the Old Dearborn decision since 
Old Dearborn was almost entirely restricted 
to a consideration of the constitutionality 
of the law rather than of any conflict be- 
tween it and the Sherman Act. 


In 1952, close on the heels of the Schweg- 
mann decision, Congress passed the McGuire 
Act which recognized the rights of the States 
to authorize contracts and agreements pre- 
scribing minimum or stipulated prices for 
the resale of commodities and to extend 
the minimum or stipulated prices prescribed 


by such contracts and agreements to per- 
sons who are not parties thereto. In other 
words, the McGuire Act, sometimes re- 
ferred to as the Federal Fair Trade Act, 
resolved the conflict existing theretofore 
between the Sherman Act and the nonsigner 
clauses of the various state fair trade laws. 


In 1953,° in light of the McGuire Act, 
the United States Circuit Court of Appeals 
for the Fifth Circuit sustained the validity 
of the Louisiana Fair Trade Law, largely 
on the basis of the Old Dearborn decision, 
noting that the primary purpose of the 
McGuire Act was to change, as to future 
cases, the result reached in the Schwegmann 
case. Schwegmann Bros. Giant Super Mar- 
kets v. Eli Lilly & Co., supra. See also 
Schwegmann Bros. Giant Super Markets v. 
Hoffmann-La Roche, Inc., supra. 


[Delegation of Legislative Power] 


We shall now address ourselves to what 
we consider to be the most significant 
of defendants’ contentions, that is, that the 
nonsigner provision of the Fair Trade Law 
(R. S. 51:394) constitutes an unlawful 
delegation of legislative power to private 


6 Forty-five states have enacted fair trade 
legislation virtually identical to the Louisiana 
Fair Trade Law. Since 1952, fair trade laws 
have been held unconstitutional in twelve 
states (in six by courts of last resort): Union 
Carbide & Carbon Corp. v. White River Dis- 
tributors [1955 TRADE CASES {f 67,953], 224 
Ark., 558, 275 S. W. (2d) 455 (Ark.); Olin 
Mathieson Chemical Corp. v. Francis, CCH 1955 
TRADE CASES, Par. 67,984 (Colo.); Sterling 
Drug, Inc. v. Hekerd’s of Tampa [1954 TRADE 
CASES { 67,701] 71 So. (2d) 156 and Miles 
Laboratories v. Hekerd [1954 TRADE CASES 
{_ 67,700], 73 So. (2d) 680 (Fla.); Grayson-Robin- 
son Stores v. Oneida, Limited [1953 TRADE 
CASES { 67,442], 209 Ga. 613, 75 S. E. (2d) 161, 
certiorari denied 346 U. S. 823, 74 S. Ct. 39, 
98 L. Ed. 348 and Cox v. General Electric Co. 
[1955 TRADE CASES f 67,934], 211 Ga. 286, 85 
S. E. (2d) 514 (Ga.); Bargain Barn, Inc. v. 
Arvin Industries, Inc., CCH 1955 TRADE 
CASES, Par. 68,074 (Ind.); General Hlectric Co. 
v. American Buyers Cooperative, Inc., CCH 
1956 TRADE CASES, Par. 68,341 (Ky.); Shake- 
speare Co. v. Lippman’s Tool Shop Sporting 
Goods Co. [1952 TRADE CASES {f 67,303], 334 
Mich. 109, 54 N. W. (2d) 268 (Mich.);, McGraw 
Hlectric Co. v. Lewis & Smith Drug Co. [1955 
TRADE CASES f 67,954], 159 Neb. 703, 68 
N. W. (2d) 608 and General Electric Co. v. J. L. 
Brandeis & Sons [1955 TRADE CASES { 67,955], 
159 Neb. 736, 68 N. W. (2d) 620 (Neb.); General 
Electric Co. v. Wahle [1955 TRADE CASES 
f 68,039], 296 P. (2d) 635 (Ore.); Rogers-Kent, 
Inc. v. Westinghouse Electric Corp., CCH 1955 
TRADE CASES, Par. 68,084 (S. C.); General 


1 68,400 


Electric Co. v. Thrifty Sales, Inc., CCH 1954 
TRADE CASES, Par. 67,861 (Utah) and Benrus 
Watch Co. v. Smith-Williams Jewelers, CCH 
1955 TRADE CASES, Par. 67,985, affirmed on 
other grounds [1956 TRADE CASES f 68,319], 
92 S. E. (2d) 384 (Va.). On the other hand, 
since 1952 the courts of nine states (in all but 
one instance courts of last resort) have upheld 
the constitutionality of fair trade laws: Scovill 
Manufacturing Co. v. Skaggs .Pay Less Drug 
Stores [1955 TRADE CASES. { 68,234], 291 P. 
(2d) 936 (Cal.); General Electric Co. v. Klein 
[1954 TRADE CASES f 67,774], 106 A. (2d) 206 
(Del.); Home Utilities Co. v. Revere Copper & 
Brass [1956 TRADE CASES { 68,316], 122 A. 
(2d) 109 (Md.); General Electric Co. v. Kim- 
ball Jewelers [1956 TRADE CASES ] 68,291], 
132 N. E. (2d) 652 (Mass.); Lionel Corp. v. 
Grayson-Robinson Stores [1954 TRADE CASES 
1 6G717], 15,N. J..191, 1042A. (2d), 304, appeal 
dismissed [1954 TRADE CASES f 67,877], 348 
WS 8596 15S) Cl. cS 991d PEG Gia CNe as 
General Electric Co. v. S. Klein-on-the-Square 
[1953 TRADE CASES f 67,443], 121 N. Y. S. 
(2d) 37 and General Electric Co. v. Masters, 
Inc. [1954 TRADE CASES f 67,776], 307 N. Y. 
229, 120 N. E. (2d) 802, appeal dismissed [1954 
TRADE CASES { 67,907], 348 U. S. 892, 75 
S. Ct. 215, 99 L. Ed. 701 (N. Y.); Union Car- 
bide & Carbon Corp. v. Bargain Fair [1955 
TRADE CASES {f 68,179], 1830 N. E. (2d) 255 
(Ohio); Burche Co. v, General Electric Co. 
[1955 TRADE CASES { 68,078], 382 Pa. 370, 
115 A. (2d) 361 (Pa.) and Bulova Watch Co. 
v, Anderson [1955 TRADE CASES { 68,036], 270 
Wis. 21, 70 N. W. (2d) 243 (Wis.). 
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persons in violation of Article 3, Section 1, 
of the State Constitution. 


It is fundamental “that legislative power, 
conferred under constitutional provisions, 
cannot be delegated by the Legislature 
either to the people or to any other body or 
authority”. City of Alexandria v. Alexandria 
Fire Fight. Ass'n, 220 La. 754, 57 So. (2d) 
673 and authorities there cited. And, while 
there are certain exceptions to this prin- 
ciple of constitutional law, e. g., delegation 
by the Legislature of a part of its power 
to municipal corporations and other public 
bodies and delegation of power not purely 
legislative in nature to administrative offi- 
cers or boards, under proper safeguards, to 
determine facts upon which the law makes 
or intends to make its own action depend, 
courts will not hesitate to strike down legis- 
lation vesting in private persons the right 
to determine the state of things upon which 
the effect of the law depends as this is 
legislative delegation in its most obnoxious 
form. See Carter v. Carter Coal Co., 298 
U. S. 238, 56 S. Ct. 855, 80 L. Ed. 1160 and 
City of Alexandria v. Alexandria Fire Fight. 
Assn, supra." 


[Due Process] 


It also cannot be seriously disputed that 
the right of an individual to engage in a 
lawful business and to fix the price at which 
he disposes of his own property is guaran- 
teed by the due process clauses of both the 
State and Federal Constitutions. See All- 
geyer v, State of Louisiana, 165 U. S. 578, 17 
S. Ct. 427, 41 L. Ed. 832; Adams v. Tanner, 
244 S115901372S. Ct. 662, 61 End: 1336; 
Fairmont Creamery Co. v. Minnesota, 274 
Wes: 1, 47 SHCt 506471 Es jEd. 893-and 
New State Ice Co. v. Liebmann, 285 U. S. 
2ozmoe Ss Ctero/l 76 Wed. 747. This 
inherent right yields only in instances where 
its untrammeled exercise clashes with the 
general public interest and in such cases 
the Legislature may exert its police power 
in the interest of the general welfare. But 
the power to regulate private business by 
coercive price fixing is a legislative function 


which may be invoked only under special 
circumstances, that is, when the measure 
is seen to have a reasonable relation to the 
public welfare and is neither arbitrary nor 
discriminatory. Nebbia v. New York, 291 
TS. 50254 SY Ct 505, 78s Ede 940,89 
A. L. R. 1469; Board of Barber Examiners v. 
Parker, 190 La. 214, 182 So. 485; Lowistana 
Wholesale Distributors Assn v. Rosenzweig 
[1948-1949 Trane CAsEs { 62,262], 214 La. 1, 
36 So. (2d) 403 and Schwegmann Bros. v. 
Louisiana Board of A. B. C., 216 La. 148, 
43 So. (2d) 248. 


In the light of the foregoing, it is mani- 
fest, if the nonsigner provision of the Louisi- 
ana Fair Trade Law sought to be enforced 
in this case is a price-fixing measure, there 
is an unlawful delegation of power because 
it is the manufacturer or producer who 
fixes the minimum price and not the Legis- 
lature itself, as in the case of the “Unfair 
Sales Act” (Act No. 338 of 1940, as amended, 
R. S. 51:421 et seq., sometimes called the 
“Loss Leader Law’), the constitutionality 
of which was upheld in Louisiana Wholesale 
Distributors Ass’n v. Rosenzweig, supra. 


[Fair Trader's Contentions] 


However, it is the plaintiffs contention 
that there is no unlawful delegation here 
since nothing has been delegated by the 
Legislature, the Fair Trade Law merely 
legalizing conditions which a producer may 
attach to the resale of his product provided 
his good will is utilized in making such resale, 
while also binding others to respect the 
conditions imposed and restraining them 
from appropriating to themselves the pro- 
ducer’s good will as represented by his 
trade-mark and name and exploiting such 
good will at the expense of the producer 
or those with whom the producer has 
contracted. Various decisions are cited in 
support of this proposition.® 


In addition, counsel for plaintiff maintain, 
and the Court of Appeal agreed with them, 
that the question of an unlawful delegation 
of power has been foreclosed, at least in- 


7 The Supreme Court of the United States has 
held it to be an unlawful delegation of legis- 
lative power for a federal statute to confer 
price-fixing power upon private associations. 
Schechter Poultry Corp. v. United States, 295 
U. S. 495, 55 S. Ct. 837, 79 L. Ed. 1570, where 
Mr. Justice Cardozo, in a concurring opinion, 
described the NRA codes as ‘‘delegation running 
riot.’’ 
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8H. g., General Electric Co. v. 8. Klein-on- 
the-Square [1953 TRADE CASES f 67,443], 121 
N. Y. S. (2d) 37; Burche Co. v. General Electric 
Co. [1955 TRADE CASES { 68,078], 382 Pa. 370, 
115 A. (2d) 361; Lilly & Co. v. Saunders, 216 
N. C. 163, 4 S. E. (2d) 528 and Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
999 U. S: 183, 57.S. Ct. 189, 81 Li, Bd: 109: 
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ferentially, by Pepsodent Co. v. Krauss Co., 
supra, as we there expressed our unqualified 
approval of the decision in the Old Dearborn 
case, which disposed of a similar conten- 
tion adversely to defendants. Schwegmann 
v. Eli Lilly is said to support this position. 


[No Prior Adjudication] 


We reject immediately the last stated 
claim of counsel as we find that the question 
whether the nonsigner provision of the 
Fair Trade Law constitutes an unlawful 
delegation of legislative power has never 
before been adjudicated in this State. Nor 
was it adjudicated in Old Dearborn or the 
Eli Lilly cases. It is true that, in Old Dear- 
born, the Supreme Court stated that the 
Fair Trade Law of Illinois did not unlaw- 
fully delegate power to private persons to 
control the property of others but this find- 
ing was made anent the due process clause 
of the Federal Constitution rather than 
as to unlawful delegation of power in vio- 
lation of the Illinois Constitution. Indeed, 
the Supreme Court is powerless to resolve 
conflicts between state laws and state con- 
stitutions. See Douglas v. Noble, 261 U. S. 
IGS, 43S; Cie, BOS, 67! Ie Gh S10), 


In Pepsodent v. Krauss, as heretofore 
stated, the only constitutional attack made 
upon the Fair Trade Law was that its 
provisions permitted combinations in re- 
straint of trade in violation of Section 14 
of Article 19 of the State Constitution. 
And, in the Eli Lilly case, the United States 
Circuit Court of Appeals merely disposed 
of the contention that the Louisiana Fair 
Trade Law violated the due process clause 
of the Fourteenth Amendment to the Fed- 
eral Constitution in that it delegated legis- 
lative power to private individuals; the 
Court did not discuss the State Constitution 
at all, observing that “The Louisiana Su- 
preme Court has sustained the validity of 
the Louisiana Fair Trade Law, and its 
decision is conclusive, insofar as the State 
Constitution is concerned. Pepsodent Co. v. 
Krauss Co. [1940-1943 Trane Cases { 56,210], 
200 La. 959, 9 So. (2d) 303”.° 


The other contention of counsel for plain- 
tiff, that the Fair Trade Law is not a 
price-fixing statute and does not delegate 
power to the producer to fix prices as to 


nonsigners, is partially founded on certain 
language employed in the Old Dearborn 
decision where the court stated, in reference 
to the Fair Trade Act of Illinois, that: 


“The primary aim of the law is to 
protect the property—namely, the good 
will—of the producer, which he still owns. 
The price restriction is adopted as an 
appropriate means to that perfectly legiti- 
mate end, and not as an end in itself.” 
Counsel further say that, since the above- 

quoted reasoning was cited approvingly in 
Pepsodent v. Krauss where it was specifically 
stated that the Fair Trade Law is not a 
price-fixing statute, this court has disposed 
of defendants’ claim that the law delegates 
to the producer the power to establish a 
minimum resale price under the nonsigner 
clause. 

This contention cannot be sustained. First 
of all, the observation of the court in 
Pepsodent v. Krauss that the Fair Trade 
Law is not a price-fixing statute must be 
considered in context with the issue for 
decision there, 1. e., that vertical price fix- 
ing, as distinguished from horizontal price 
fixing, did not tend to create a monopoly 
or restraint of trade as proscribed by the 
State Constitution. It was never the intent 
of this Court to hold that a statute, which 
gives a producer or manufacturer the right 
to control the minimum resale price of his 
products as against persons who have no 
contractual relation with him, is not coer- 
cive prive-fixing legislation. The extent of 
our ruling, although the language used is 
undeniably broader, was that vertical price 
fixing is not necessarily monopolistic price 
fixing. 

[Price Fixing Law] 


The Supreme Court of the United States 
expressed, in no uncertain terms, its opinion 
that our Fair Trade Law is a price-fixing 
statute in Schwegmann Bros. v. Calvert, thus 
repudiating the contrary view recorded in 
the Old Dearborn case some fifteen years 
before. Although the Schwegmann decision 
did not refer to Old Dearborn, the two cases 
dealing with different aspects of fair trade 
legislation, it is to be observed that the 
Court, in the Schwegmann case, used the 
term “price fixing” some eighteen times in 
reference to the Louisiana Fair Trade Law. 


® True enough, Pepsodent v. Krauss sustained 
the validity of the Fair Trade Law but, as we 
have above pointed out, only on the ground 
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that it did not violate Section 14 of Article 19 
of the State Constitution. 
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Giant Super Markets 


We quote two of the more forceful senti- 
ments of that opinion: 


“When they seek, however, to impose 
price fixing on persons who have not 
contracted or agreed to the scheme, the 
situation is vastly different. That is not 
price fixing by contract or agreement; 
that is price fixing by compulsion. 

* * * 

_. “Contracts or agreements convey the 

idea of a cooperative arrangement, not a 

program whereby recalcitrants are dragged 

in by the heels and compelled to submit 

to price fixing.” 

The foregoing statements are in keeping 
with realism and our views are in accord 
therewith. 


In insisting that the nonsigner clause 
is not price-fixing legislation, counsel for 
plaintiff revert to the theme of Old Dearborn 
that, since the purpose of fair trade legis- 
lation is to protect brand or trade-mark 
commodities, the statute does not deny due 
process in permitting producers to enforce 
a minimum price as to nonsigning retailers, 
because a producer has the right to thus 
protect his good will against a retailer who, 
though he buys the product for resale, does 
not thereby acquire the producer’s good 
will, symbolized by the trade-mark. 


This argument of counsel properly addresses 
itself to the question of whether the non- 
signer provision of the statute affords due 
process of law; it hardly furnishes an 
answer to the contention that the law dele- 
gates to the producer the right to fix mini- 
mum prices by compulsion. Indeed, what 
counsel are undoubtedly claiming is that 
the fact that the goods are labelled or 
branded creates some sort of implied cove- 
nant, condition or servitude running with 
them which takes the furm of a minimum 
price and is enforceable against any person 
acquiring the goods for resale, even though 
there be no privity of contract between him 
and the producer. 


[Ownership of Property] 


Such an argument simply ignores the basic 
principles of the civil law relative to the 
ownership of property, particularly mov- 


1 Equitable servitudes running with a mov- 
able and restraints on the alienation of movable 
property are disfavored under the public policy 
of this State. Once a movable is sold, the seller 
relinquishes all interest therein and conditional 
sales, whereby the vendor retains title to the 
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able property.” Article 490 of the Civil 
Code, defining perfect and imperfect owner- 
ship, clearly indicates that the ownership 
of movables is always perfect unless it is to 
terminate at a certain time or on a condi- 
tion. Article 491 then declares that perfect 
ownership gives to the owner the right to 
use, enjoy and dispose of his property in 
the most unlimited manner, “provided it is 
not used in any way prohibited by laws or 
ordinances”. Thus, there being no condition 
imposed on the use of plaintiff's com- 
modities when acquired in the course of 
trade by persons with whom it is not in 
privity of contract, the only basis upon 
which plaintiff can insist upon compliance 
with the floor price fixed by it is the Fair 
Trade Law which, as we have found, has 
unconstitutionally delegated to plaintiff and 
other producers the legislative power to fix 
these prices. 


[Delegation of Nonexistent Power] 


Finally, in a supplemental brief, counsel 
for plaintiff proclaim that the Legislature 
is incapable of delegating power to fix 
prices since it, itself, has no such power 
and they conclude, therefore, that there can 
be no delegation of a power which has 
never existed. 


This proposition seems to be based on 
the idea that the Legislature had the power 
only to prohibit the owner from establishing 
minimum resale prices on his property. At 
any rate, we find it unimpressive. It is our 
Constitution (Section 14 of Article 19) 
which prohibits monopolies and agreements 
in restraint of trade, the provisions of which 
are self-operative. The Legislature is with- 
out power to permit any price-fixing agree- 
ments contrary thereto. Thus it would 
appear that counsel, in arguing that the Legis- 
lature is without power to fix prices, are 
compromising their primary position as to the 
constitutionality of the Fair Trade Law— 
for, if the Legislature is impotent to fix 
the prices for certain trade-marked products 
in the exercise of its police power, then 
surely the fixing of such prices by private 
individuals is a most extreme deprivation 


property, are not recognized in Louisiana. Bar- 
ber Asphalt & Paving Co. v. St. Louis Cypress 
Co., 121 La. 152, 46 So. 193; Lee Const. Co. v. 
L. M. Ray Const. Corp., 219 La. 246, 52 So. (2d) 
841 and cases there cited. And, until 1912, 
chattel mortgages were unknown in this State. 
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of due process as to those persons buying 
such commodities for resale who were not 
made parties to the contract stipulating 
the minimum price. Throughout their argu- 
ment, counsel repeatedly infer that, but for 
the anti-trust law, plaintiff had the right to 
impose some sort of lien or servitude on its 
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[Nonsigner Provision Invalid| 


We hold that the Fair Trade Law of 
this State, as it applies to nonsigners of 
contracts entered into pursuant to its pro- 
visions, is unconstitutional and void, being 
in violation of Section 1 of Article 3 of the 
State Constitution. In view of this conclu- 


commodities which would bear upon their 
free distribution by third parties not in 
privity of contract. As we have heretofore 
shown, such a lien or servitude or covenant 
running-with-the-article is not known to 
our law. 


sion, it is unnecessary that we pass on the 
other questions presented by defendants. 
The judgments of the district court and 
the Court of Appeal are, therefore, reversed 
and plaintiff’s suit is dismissed at its costs. 


Hamiter, J., concurs in the decree. 


[] 68,401] United States v. Northern Pacific Railway Company and Northwestern 
Improvement Company. 


In the United States District Court for the Western District of Washington, North- 
ern Division. No. 2277. Dated June 23, 1956. 


Case No. 979 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Tying Arrangements—Sale or Lease of Land— 
Requiring Products Produced by or on the Land To Be Shipped on Specified Railroad 
—Legality—A railroad company’s traffic clauses which require a grantee or lessee of 
railroad land to route over its railroad shipments of commodities produced by or on the 
land sold or leased, provided that neither a lower rate nor better service is available 
from a competing line, were held illegal under Section 1 of the Sherman Act. When a 
seller or lessor, enjoying market control of a particular commodity, requires a buyer or 
lessee to purchase a distinctly different and separate commodity, and the amount of inter- 
state commerce in the tied commodity is not insignificant or insubstantial, the tying 
arrangement is illegal per se. The tying commodity in the instant case is land, and un- 
restricted title to land vests in the owner absolute domination of the market in such land. 
By the ownership of the lands and resulting dominance in the market therefor, the 
railroad was able to impose the traffic clauses on the grantees and lessees of the land. 
The market dominance required is not synonymous with the monopoly that is a requisite 
for a violation of Section 2 of the Sherman Act. Also, the amount of commerce in trans- 
portation, the tied commodity, restrained by the traffic clauses was not inconsequential 
or insubstantial. 


With respect to traffic clauses contained in industrial leases, which grant a use of 
right-of-way lands, a Government motion for summary judgment was denied. These 
lands are an integral part of the property devoted to railway operations and are directly 
related to transportation, the asserted tied commodity. Whether the industrial leases 
involve distinct and separate tied and tying commodities presents a question of fact 
which precludes summary judgment. 


See Combinations and Conspiracies, Vol. 1, f 2005.848. 


For the plaintiff: Edward M. Feeny and Margaret H. Brass, Department of Justice, 
Antitrust Division, Washington, D. C. 


For the defendant: Dean H. Eastman and Harold G. Boggs, Seattle, Wash., and 
M. L. Countryman, Northern Pacific Ry., St. Paul, Minn. 
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Decision 


[Contract Provision Attacked] 


Botpt, Gro. H., District Judge [Jn full 
text]: By this action the government seeks 
to have certain contractual provisions con- 
tained in deeds and leases granted by de- 
fendants held illegal as contravening Section 
1 of the Sherman Antitrust Act, 26 Stat. 
209*. The action is authorized by Section 4 
of the Act. Injunctive relief is sought to 
prevent enforcement of the contract provi- 
sions which defendants designate as “pref- 
erential routing agreements” and government 
counsel refer to as “traffic clauses.” The 
terms of the clauses being the same under 
either designation, for brevity and conven- 
ience the latter term will be used herein. 


[Summary Judgment] 


The complaint was filed May 26, 1949. 
Since then, by answer, interrogatories, dep- 
ositions and stipulation, many facts have 
been agreed to. The government moves for 
summary judgment under Rule 56(a)(c) on 
the undisputed facts. Discretion is not in- 
volved in considering the facts and the 
motion can only be granted to such extent 
as the law may warrant on facts shown in 
the record beyond genuine issue. 


[Defendants Businesses] 


The material facts thus shown are: De- 
fendant Northern Pacific Railway Com- 
pany, a Wisconsin corporation (the NP 
herein), is the successor to a land grant 
railroad which in 1864 was chartered by act 
of Congress for the purpose of constructing 
a railroad from Lake Superior to Puget 
Sound? The NP is primarily engaged as 
a common carrier in the business of trans- 
porting passengers and freight in interstate 
commerce. Defendant Northwestern Im- 
provement Company, a Delaware corpora- 
tion (the Land Company herein) and wholly 
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owned subsidiary of the NP, conducts the 
business of selling, leasing and managing 
NP lands. 

[Land Grants] 


By congressional land grants the NP ac- 
quired slightly less than 39,500,000 acres 
of public land located, except for about 
100,000 acres, in the area of the states in 
which the NP railway lines are now located, 
i. e., Wisconsin, Minnesota, North Dakota, 
Montana, Idaho, Washington and Oregon. 


Prior to the commencement of this ac- 
tion much of the granted land had been 
sold. Defendants now own approximately 
2,700,000 acres of land exclusive of land for 
right-of-way, etc. classified by the Inter- 
state Commerce Commission as for “trans- 
portation purposes.” Some of the presently 
owned land was not acquired under the grants 
of public land. Approximately 21,000,000 
acres of land were sold without reservation 
of any kind. Of the acreage sold with min- 
eral reservations, 6,500,000 acres remain 
subject to such reservation. 


The lands now owned by the defendants, 
as well as lands which they formerly owned 
and sold, are of many types. Some contain 
timber, iron ore, coal, oil and other natural 
resources. Some of the lands have been 
used for grazing and agriculture, while still 
others have been devoted to industrial de- 
velopments of various kinds. 


[Traffic Clauses] 


Traffic clauses in a variety of forms have 
been included in some of defendants’ deeds 
and in almost all of the leases of lands in 
each of the categories referred to. The 
minimal obligation of all of the clauses in 
question requires the grantee or lessee to 
route via NP railway shipments of com- 
modities produced by or on the land sold 
or leased, provided neither a lower rate nor 
better service be available from a compet- 
ing line. Typical examples of defendants’ 
traffic clauses are given below.® 


1 ‘Every contract, in restraint of trade 
or commerce among the several States, . . . 1S 
hereby declared to be illegal. aN 

2 For summary of the history of the NP land 
grants see United States v. Northern Pacific 
Railway Co., et al., 256 U. S. 51 and United 
States v. Northern Pacific Railway Co., et al., 
Shae -SLit. } 

% A grazing lease: ‘‘All shipments of livestock, 
wool, mutton or beef made by or for the lessee, 
destined for points on the line of the Northern 
Pacific Railway, or its connections, shall be 
shipped over the Northern Pacific Railway, 
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whenever its freight rates do not exceed the 
rates over other lines.”’ 

A lease of coal lands: ‘‘The lessee covenants 
that all coal removed from the premises as 
well as from adjacent lands now or hereafter 
controlled by it, as far as such coal is destined 
for rail shipment, and all incoming freight des- 
tined for use in the field of which the premises 
are a part, shall be shipped over the Northern 
Pacific Railway, provided its rates and serv- 
ice shall equal those of any competing line.’’ 

A timber contract or a contract for the sale of 
timberland: ‘“‘The purchaser agrees, as one of 
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[Tying Arrangements] 


The government contends that under the 
stated facts, shown in the record without 
genuine dispute, the traffic clauses provide 
for restraints of trade which are unreason- 
able per se and therefore violative of Sec- 
tion 1 of the Sherman Act under principles 
announced in the “tying” cases.* The es- 
sence of the contention is that defendants’ 
dominance of NP land as a tying com- 
modity or device has been used to foreclose 
or restrict competition in the tied com- 
modity, transportation service to and from 
the land, the commerce in which is not “in- 
consequential or insubstantial” in amount. 


Defendants contend that the rules of the 
tying cases are inapplicable to the facts of 
the instant case; that if so, neither the nec- 
essary dominance over the market in the 
tying commodity nor the required substan- 
tial volume of commerce in the tied com- 
modity appears on the present record; and 
that defendants are entitled to present proof 
in support of their affirmative defenses al- 
leging that in practice and effect the re- 
straint of the traffic clauses is reasonable 
and beneficial. 


Most, if not all, of the decisions of the 
United States Supreme Court in tying cases 
based on either Sherman Act or Clayton 
Act or both, are listed in footnote 4. 


Not any one of the cited cases is closely 
apposite in facts to the present case; but 
the facts of this case bring it squarely within 


the material considerations of this contract, that 
rates being equal, he will ship via the Northern 
Pacific Railway all logs, poles, lumber and 
other products manufactured from the timber 
cut under this contract, or an equivalent quan- 
tity of lumber and other products manufactured 
from timber cut from lands not covered by this 
contract. Such shipments shall be made from 
time to time in the ordinary course of business 
as the timber is manufactured. Where the 
point of destination of the manufactured prod- 
uct is not on the line of the Northern Pacific 
Railway, such shipments shall be routed to 
favor said railway with the longest haul, if the 
expense to the purchaser is not increased over 
the cost of shipment over another rail line. The 
purchaser shall make monthly reports to the 
Railway Company of shipments under this pro- 
vision and shall permit the Railway Company 
to examine his records at any convenient time 
or place for the purpose of verifying such re 
ports.”’ 

4 Motion Picture Patents Co. v. Universal 
Film Mfg. Co., et al., 243 U. S. 502 (1917); 
McBoyle v. United States, 283 U. S. 27 (1931); 
International Business Machines Corp. v. United 
States, 298 U. S. 131 (1936); Leitch Mfg. Co. v. 
Barber Co., 302 U. S. 458 (1937); Interstate Cir- 
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a formula derived from all of the cited 
cases: When (1) a seller or lessor, enjoy- 
ing market control of a particular com- 
modity, in contracts for the sale or lease 
of such commodity, requires buyer or lessee 
to purchase a distinctly different and sepa- 
rate commodity, and (2) the amount of 
interstate commerce in the tied commodity 
is not insignificant or insubstantial, the tying 
arrangement is illegal per se under Section 
1 of the Sherman Act. 


[Rationale of Tying Doctrine] 


The rationale of the tying doctrine is 
briefly stated in the latest of the decisions, 
Times-Picayune Publishing Co. v. United 
States [1953 Trape Cases [67,494], 345 
U. S. 594 (1953): 


“Tying arrangements, we may readily 
agree, flout the Sherman Act’s policy that 
competition rule the marts of trade. 
Basic to the faith that a free economy 
best promotes the public weal is that 
goods must stand the cold test of com- 
petition; that the public, acting through 
the market’s impersonal judgment, shall 
allocate the Nation’s resources and thus 
direct the course its economic develop- 
ment will take. Yet ‘[t]ying agreements 
serve hardly any purpose beyond the sup- 
pression of competition.’ Standard Oil Co. 
of Califorma v. United States, 337 U. S. 
293, 305 (1949). By conditioning his sale 
of one commodity on the purchase of 
another, a seller coerces the abdication of 
buyers’ independent judgment as to the 


cuit Inc. et al. v. United States, 306 U. S. 208 
(1939); Hthyl Gasoline Corp. et al. v. United 
States [1940-1943 TRADE CASES { 56,013], 309 
U. S. 4386 (1940); Morton Salt Co. v. G. 8. Sup- 
piger Co. [1940-1943 TRADE CASES { 56,176], 
314 U.S. 488 (1942); B. B. Chemical Co. v. Ellis, 
et al. [1940-19483 TRADE CASES { 56,177], 314 
U. S. 495 (1942); United States v. Masonite 
Corp., et al. [1940-1943 TRADE CASES { 56,209], 
316 U. S. 265 (1942); Mercoid Corp. v. Mid- 
Continent Investment Co., et al. [1944-1945 
TRADE CASES { 57,201], 320 U. S. 661 (1944); 
Mercoid Corp. v. Minneapolis Honeywell Regu- 
lator Co. [1944-1945 TRADE CASES { 57,202], 
320 U. S. 680 (1944); Hartford Empire Co. v. 
United States [1944-1945 TRADE CASES 
1 57,319], 323 U. S. 386 (1945); Associated Press 
et al. v. United States [1944-1945 TRADE CASES 
| 57,384], 326 U. S. 1 (1945); International Salt 
Co. v. United States [1946-1947 TRADE CASES 
{| 57,635], 332 U. S. 392 (1947); United States v. 
Griffith et al. [1948-1949 TRADE CASES 
| 62,246], 334 U. S. 100 (1948); United States v. 
Paramount Pictures, Inc. et al. [1948-1949 
TRADE CASES { 62,244], 334 U. S. 131 (1948) ; 
Times-Picayune Publishing Co. v. United States 
Hoon TRADE CASES { 67,494], 345 U. S. 594 
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‘tied’ product’s merits and insulates it 
from the competitive stresses of the open 
market. But any intrinsic superiority of 
the ‘tied’ product would convince freely 
choosing buyers to select it over others, 
anyway. Thus ‘[i]n the usual case only 
the prospect of reducing competition would 
persuade a seller to adopt such a contract 
and only his control of the supply of the 
tying device, whether conferred by patent 
monopoly or otherwise obtained, could 
induce a buyer to enter one.’ Jd., at 306. 
Conversely, the effect on competing sell- 
ers attempting to rival the ‘tied’ product 
is drastic: to the extent the enforcer of 
the tying arrangement enjoys market 
control, other existing or potential sell- 
ers are foreclosed from offering up their 
goods to a free competitive judgment; 
they are effectively excluded from the 
marketplace. 


“For that reason, tying agreements 
fare harshly under the laws forbidding 
restraints of trade. .” (p. 605-606) ° 


The Supreme Court sustained summary 
judgments finding tying arrangements vio- 
lations per se of the Sherman Act in Asso- 
ciated Press et al. v. United States [1944— 
1945 TrapveE Cases { 57,384], 326 U. S. 1 
(1945) and in International Salt Co., Inc. 
v. United States [1946—1947 Trapr CASES 
4 57,635], 332 U. S. 392 (1947). Application 
of tying principles is not limited to cases 
involving monopolies granted by patent and 
copyright. United States v. Griffith et all. 
[1948—1949 TrapE Cases {[ 62,246], 334 U. S. 
100 (1948); Times-Picayune v. U. S., supra. 
Specific intent to restrain trade or build 
monopoly is not necessary for a finding of 
antitrust law violation and “it is unreason- 
able per se to foreclose competitors from 
any substantial market.” U. S. v. Griffith, 
supra; International Salt Co., Inc. v. U. S., 
supra. 


The traffic clauses in question prohibit 
grantees and lessees of NP lands from a 
free choice in the selection of transportation 
routing in the shipment of commodities to 
and from the lands sold or leased. Ad- 
mittedly, a large, if not major, portion of 
such shipments are in interstate commerce. 
Obviously, the traffic clauses provide at 
least a nominal “restraint of trade or com- 


Cited 1956 Trade Cases 
U.S.v. Northern Pacific Railway Co. 


PVF 2 


merce among the several states.” While 
the Sherman Act provides that “every” 
contract in such restraint is illegal, ever 
since Standard Oil v. United States, 221 U. S. 
1 (1911), only unreasonable restraints are 
held condemned by the Act. Unreasonable 
restraints are those which tend to create 
monopoly by restricting consumers or pur- 
chasers from enjoyment of the advantages 
of free competition. Standard Oil v. U. S., 
supra; U. S. v. American Tobacco Co., 221 
U. S. 106 (1911). Among the restraints 
held to be unreasonable per se are those 
effecting price fixing, boycott and a tying 
arrangement involving the two elements 
previously stated. 


[Market Domination] 


Defendants argue that the first tying 
element, ie., market domination over the 
tying product, is not established because the 
record does not show the proportion of NP 
lands of various types to the total of the 
lands of the same types sold and leased in 
the area of defendants’ operations. This 
contention ignores the plain language of the 
cited decisions, providing that market domi- 
nance of “the tying commodity” is required. 
The tying commodity need only be the 
particular property or product to which 
forced purchase of the second commodity 
is tied; certainly it does not necessarily in- 
clude all of the similar and competing 
commodities which may be in the market. 
Restraints of trade to be illegal under Sec- 
tion 1 of the Sherman Act must necessarily 
tend to monopoly but need not fully or sub- 
stantially achieve it. In International Salt 
Co. v. U. S., supra, market dominance of 
defendant’s particular salt dispenser was 
held sufficient to sustain the first element 
of an unreasonable restraint per se, even 
though other dispensers were available in 
the market. Standard Oil Co. of Calif., et al. 
v. United States [1948-1949 TrapE CASES 
7 62,432], 337 U. S. 293 (1949) affirms such 
view of the International Salt Co. decision 
in the following language: “It was not 
established that equivalent machines were 
unobtainable, it was not indicated what pro- 
portion of the business of supplying such 


oO 


5 Existence of the necessary tying elements 
was not found in the Times-Picayune case. If 
in that case defendant newspaper publisher had 
required by contract provision the purchasers 
of advertising space to subscribe to defendant’s 
papers, prices and service being equal to that 
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of competing papers, with substantiality satis- 
fied, the illegality per se of the requirement 
could hardly be doubted. The postulated situa- 
tion is more analogous to the present case 
than the facts found in Times-Picayune. 
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machines was controlled by defendant, and 
it was deemed irrelevant that there was no 
evidence as to the actual effect of the tying 
clauses upon competition.’ Defendants urge 
that U. S. v. E. I. DuPont de Nemours & 
Co. [1956 Trave Cases {[ 68,369], 351 U. S. 
377, decided after argument of the present 
case, holds in effect that the market domi- 
nance required as the first element of an 
illegal tying device is synonymous with the 
monopoly that is a requisite for violation of 
paragraph 2 of the Sherman Act. DuPont, 
grounded solely on paragraph 2, was not 
concerned with a tying arrangement and 
neither the tying principles nor the deci- 
sions in which they have been developed 
are discussed in the opinion. As the major- 
ity opinion indicates and the concurring 
opinion states: “Sections 1 and 2 of course 
implicate different considerations.” Nothing in 
the reasoning or language of the Supreme 
Court decisions requires adoption of de- 
fendants’ view of the market involved in the 
first element of the tying formula. 


The tying commodity in the present case 
is the land presently or formerly owned by 
NP. Unrestricted fee simple title to land 
vests in the owner absolute domination of 
the market in such land. By the ownership 
of the lands and resulting dominance in the 
market therefor defendants were able to im- 
pose the traffic clauses in question in the 
grantees and lessees of the land. 


[Amount of Commerce in Tied Commodity] 


Existence of the second of the tying 
elements is dependent on the amount of 
commerce in the tied commodity with, at 
most, only remote regard to the total 
amount of commerce in commodities of a 
like or similar kind in the same market area. 
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The record amply shows that actual or 
potential commerce in transportation of 
commodities from the properties subject to 
the traffic clauses is very substantial, how- 
ever that commerce may compare with the 
whole volume of commodity transportation 
in the area served by NP.° The admitted 
amount of commerce in transportation re- 
strained by the traffic clauses in each of the 
categories in question is not inconsequential 
or insubstantial. 


[Industrial Leases] 


The stipulation of the parties filed May 
16, 1950 shows that of the approximate 8,000 
industrial leases (including grain elevator 
and grain warehouse leases), with minor ex- 
ceptions, all grant a use of right-of-way 
lands. Such lands are an integral part of 
the property devoted to railway operations 
and are directly related to transportation, 
the asserted tied commodity. Whether under 
such circumstances the industrial leases in- 
volve distinct and separate tied and tying 
commodities, as held required and found 
lacking in Times-Picayune v. U. S., supra,’ 
presents at least a question of fact which 
precludes summary judgment and will re- 
quire trial as to all issues pertaining to the 
industrial leases. 


[Certain Clauses Held Illegal] 


On the established facts all of the traffic 
clauses in question, excepting those in the 
industrial (including grain elevator and 
grain warehouse) leases, are shown to be 
violative of Section 1 of the Sherman Act 
under the principles enunciated in the tying 
cases. Findings and decree to such effect 
will be settled at a hearing for the purpose 


which may be noted at the convenience of 
counsel. 


® By their Responses to Plaintiff's Request for 
Admissions under Rule 36, filed January 14, 
1952, defendants admitted the existence of the 
following leases containing traffic clauses, all 
valid and subsisting as of 1949, the year in 
which suit was commenced: 

(1) At least 1,000 leases involving more than 
1,000,000 acres of grazing lands. (See Response 
to Request IV). 

(2) At least 16 leases of iron ore land, cover- 
ing 5,261 acres. (See Response to Request VII). 

(3) At least 2 leases of coal lands. (See Re- 
sponse to Request VI). 

(4) At least 19 oil and gas permits or leases, 
covering 135,000 acres of land. (See Response 
to Request V). 

In addition, defendants admit the existence 
of the following contracts for the sale of timber 
or timberland subject to traffic clauses: 
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(1) Out of 75 contracts for the sale of tim- 
berland, involving over 2,000,000 acres of land 
and over 21,000,000,000 board feet of timber, 
at least 42 of such contracts were subject to 
traffic clauses. (See Response to Request I 
and Exhibit A). 

(2) Out of 210 timber contracts, involving 
more than 390,000 acres of land and more than 
6,000,000,000 board feet of timber, at least 157 of 
such contracts included traffic clauses. (See Re- 
sponse to Request II and Exhibit B). 

7 ~The common core of the adjudicated unlaw- 
ful tying arrangements is the forced purchase 
of a second distinct commodity with the desired 
purchase of a dominant ‘tying’ product, result- 
ing in economic harm to competition in the 


‘tied’ market. . . .” Times-Picayune v. U. Se 
supra. 3 
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[68,402] Northern California Food Dealers, Inc. v. Farmers Market of Northern 
California, Inc., et al. 


In the Superior Court of the State of California, in and for the County of Sacramento. 
No. 99499. Dated June 29, 1956. Filed July 2, 1956. 


California Unfair Practices Act 


Sales Below Cost—State Acts—Loss Leaders—Legality—Proof of Unlawful Purpose 
or Intent.—A retailer who was prohibited by a judgment from violating the provisions of 
the California Unfair Practices Act pertaining to the sale of products below cost and 
the use of loss leaders did not violate the judgment when he sold certain products below 
cost as loss leaders for the purpose of inducing, promoting, and encouraging the purchase 
of other products. The use or sale of loss leaders is not unlawful or in violation of the Act 
unless the loss leaders were used or sold for the purpose of injuring competitors or de- 
stroying competition. Although the Act provides that it is unlawful to sell any product as a 
loss leader and the Act’s definition of a loss leader does not include the element of intent 
to injure competitors or destroy competition, the Act does provide that it is unlawful for 
any person to sell any product at less than cost for the purpose of injuring competitors 
or destroying competition. 


See Sales Below Cost, Vol. 2, 7151.05. 


Sales Below Cost—State Acts—Use or Sale of Loss Leaders—Defense—Meeting 
Competition—Time Difference—Meeting Prices of Similar Products.—A retailer could 
avail himself of the defense under the California Unfair Practices Act which permits sales 
below cost made in good faith to meet the legal prices of a competitor, although a period 
of six weeks elapsed from the time that the competitor sold the products until the retailer 
sold its products below cost. The Act is to be liberally construed, and, in so construing 
the Act, a sale made six weeks after a competitor’s sale is made in good faith to meet 
competition and does not violate the Act. 


With respect to other products, the retailer contended that the sale of them below 
cost was made in order to meet the legal prices of a competitor selling its own private brands 
of the-same products. The competitor contended that the good faith meeting of competi- 
tion defense was not available to the retailer because he was not selling the identical 
product. The court ruled that the use of the word “same” in the Act has a broad mean- 
ing and is used in the Act as “similar” or “comparable.” The court noted that the com- 
petitor, a chain store, sells its own brand of products and that a small retailer must sell 
standard brands, and that if the small retailer is foreclosed from competing with the chain 
store selling private brands, the only result would be to force the little man out of business 
and make the chain bigger, tending to create a monopoly. 


See Sales Below Cost, Vol. 2, f 7161.05. 
For the plaintiff: Bradford, Cross, Dahl & Hefner, Sacramento, Cal. 


For the defendants: Murle C. Shreck, Sacramento, Cal., and Fitzgerald, Abbott & 
Beardsley, Oakland, Cal. 


Amicus Curiae: Johnston, Johnston, Norberg & Johnston, San Francisco, Cal. 


pertinent provisions of said judgment are 
as follows: 


Memorandum Opinion 
[Violation of Judgment Charged] 


BepEau, Grover W., Judge [Jn full text]: 
Joe C. Yee, individually, and doing business 
as Grand View Market, one of the defend- 
ants in the above-entitled action (referred 
to as defendant herein) was charged with 
contempt for violation of a judgment made 
and entered in said action on March 8, 1955. 
The judgment was based upon a stipulation 
entered into and signed by all the parties 
involved, including this defendant. The 
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“That defendants ... Joe C. Yee, indi- 
vidually, and doing business as Grand 
View Market ... be and they are hereby 
permanently restrained and enjoined, pur- 
suant to the provisions of Section 17078, 
17079, and 17080 of the Business and Pro- 
fessions Code... from doing any or all 
of the things prohibited by the provisions 
Of the Wniair Practice Act ©. 5 as con- 
tained in Section 17000 to 17101 of the 
Business and Professions Code ... and 
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said restraining order and injunction in 
particular does hereby enjoin defendants 
and each of them ... from directly or 
indirectly, violating the provisions of said 
Unfair Practice Act as the same pertains 
to selling articles or products below cost 
and/or the use of ‘loss leaders’ as defined 
in Section 17030 and 17044 of the Business 
and Professions Code...” 


[Stipulated Facts] 


Subsequent to the making of the judg- 
ment, plaintiff caused to be filed an affidavit 
charging defendant with contempt for a 
violation of the terms of said judgment. 
The matter came on regularly before the 
Court and was presented upon a stipulated 
and agreed statement of facts. The perti- 
nent portions of said stipulated facts are as 
follows: That defendant, with knowledge 
that he was selling below cost, as “cost” 
is defined in Section 17026, Business and 
Professions Code, sold on March 18, 1955, 
Tide at 58¢ a package; Cheer at 58¢ a pack- 
age; coffee (MJB, Caswell, and Manning) 
at 89¢ per pound; Crisco at 85¢ for three- 
pound can; and Spreckels sugar at 94¢ for 
a ten-pound bag; that none of the items was 
sold for the purpose of injuring competitors, 
or destroying competition, as said expression 
is used in Section 17043, Business and Pro- 
fessions Code; that all of said items were 
sold as “loss leaders” as that term is de- 
fined in Section 17030, Business and Pro- 
fessions Code, in that one of the purposes of 
defendant in so selling said items was to 
induce, promote or encourage the purchase 
of other merchandise within the meaning 
of sub-division (a) of Section 17030; that 
none of said items was sold in violation of 
sub-division (b) of Section 17030 in that the 
effect of selling at such prices was not a 
tendency or capacity to mislead or deceive 
purchasers or prospective purchasers; that 
the effect of the sale of said items at said 
prices was to divert trade from some of 
defendant’s competitors within the meaning 
of sub-division (c) of Section 17030. 


[Loss Leaders] 
“Loss leader” is defined by Section 17030 
as follows: 


“Toss leader’ means any article or prod- 
uct sold at less than cost: 

“(a) Where the purpose is to induce, 
promote or encourage the purchase of 
other merchandise; or 
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“(b) Where the effect is a tendency or 
capacity to mislead or deceive purchasers 
or prospective purchasers; or 

“(c) Where the effect is to divert trade 
from or otherwise injure competitors.” 
Plaintiff contends that by reason of Sec- 

tion 17044, as amended in 1953, the sale by 
defendant of the articles mentioned at less 
than cost violated the Unfair Practice Act, 
and that defendant is guilty of contempt 
under the stipulated facts. Section 17044, 
as amended in 1953, reads as follows: 

“ “Toss leader’ practice prohibited. It is 
unlawful for any person engaged in busi- 
ness within this State to sell or use any 
article or product as a ‘loss leader’ as 
defined in Section 17030 of this chapter.” 
Prior to the amendment, the section read 

as follows: 


“*Toss leader’ practice prohibited. The 
practice of using any article or product 
as a ‘loss leader’ is included among the 
prohibitions of this chapter.” 


[Purpose of Loss Leaders} 


It is the position of defendant and 
Safeway Stores, Inc., amicus curiae, that the 
case of Ellis v. Dallas [1952 TrapE CASsEs 
1 67,345], 113 Cal. App: (2d) 234, decided 
September 24, 1952, is decisive. In the 
Ellis case the Court found that the defend- 
ants there had, from time to time, adver- 
tised and sold items of stock merchandise at 
prices less than cost, with the purpose of 
inducing, promoting, and encouraging the 
purchase of other merchandise and for the 
purpose of increasing the volume of busi- 
ness and profits to defendants, but not for 
the purpose of injuring plaintiffs or any 
other person as competitors, or destroying 
the prospective competition of plaintiffs or 
any other persons. The question involved 
there, as involved here, is—Was the sale of 
“loss leaders” at less than cost unlawful 
and in violation of the Unfair Practice Act 
without proof that it was done for the pur- 
pose of injuring competitors or destroying 
competition? This question is answered in 
that case as follows: 


“While Section 17044 of the Act pro- 
vides that the practice of using any article 
or product as a ‘loss leader’ is included 
among the prohibitions of the Chapter, 
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we conclude it was the intent of the legis- 
lature to make it unlawful to sell articles 
below cost for the purpose of injuring 
competitors or destroying competition, 
and that to be unlawful ‘loss leader’ sales 
must be made for that purpose.’ (Italics 
added.) 


In support of the legislative intent, the 
Court cites Section 17071, Business and 
Professions Code, reading as follows: 


“Proof of intent. In all actions brought 
under this chapter proof of one or more 
acts of selling or giving away any article 
or product below cost or at discriminatory 
prices, together with proof of the injurious 
effect of such acts, is presumptive evi- 
dence of the purpose or intent to injure 
competitors or destroy competition.” 


While Section 17030, as worded, does not 
require an intent to injure competitors or 
destroy competition, Section 17043 does. It 
provides: 

“Sales at less than cost. It is unlawful 
for any person engaged in business within 
this State to sell any article or product 
at less than the cost thereof to such 
vendor, or to give away any article or 
product, for the purpose of injuring com- 
petitors or destroying competition.” 


To escape the effects of the Ellis case, the 
plaintiff contends that the legislature, by 
amending Section 17044 in 1953, overruled 
the doctrine of the Ellis case, and by making 
the sale of a “loss leader” unlawful, elimi- 
nated any requirement of proof that the 
sale was made for the purpose of injuring 
competitors or destroying competition. The 
amendment does not make such drastic 
change or, in fact, any change. Section 
17044, before the 1953 amendment, provided 
that the practice of using any article or 
product as a “loss leader” is prohibited by 
the Chapter. By the 1953 amendment, it is 
provided that it is unlawful to sell or use 
any article or product as a “loss leader” as 
defined in Section 17030 of this Chapter. 
It seems clear that as the section formerly 
read, prohibiting the use of a “loss leader,” 
is the same as the provision of the amended 
section making it unlawful to sell or use 
any article or product as a “loss leader.” 
To prohibit the use of any article or prod- 
uct as a “loss leader” means and can only 
mean that its use is unlawful. 


Section 17030 carries little weight be- 
cause it merely defines what a “loss leader” 
is. Before the sale or use of a “loss leader,” 
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as defined in that section, can become un- 
lawful and a violation of the Unfair Practice 
Act, consideration must be given to Section 
17043, Business and Professions Code, which 
makes it unlawful to sell any article or prod- 
uct at less than cost for the purpose of in- 
juring competitors or destroying competition. 
Ellis v. Dallas, supra. 


The Ellis case is well reasoned and it has 
never been modified, criticized, or over- 
ruled. It is decisive here, and binding on 
this Court. The amendment to Section 
17044, Business and Professions Code, in 
1953, in no way eliminated the requirement, 
established in the Ellis case, that the sale 
or use of “loss leaders” is not unlawful unless 
sold or used for the purpose of injuring 
competitors or destroying competition. 


[Judgment Not Violated] 


The stipulated facts expressly state that 
defendant did not make the sales of the 
articles involved for the purpose of injuring 
competitors or destroying competition, as 
said expression is used in Section 17043, 
Business and Professions Code. By reason 
of that stipulation, the defendant cannot be 
found guilty of a contempt of court. 


By the judgment, defendant was pro- 
hibited from doing any or all of the things 
prohibited by the provisions of the Unfair 
Practice Act, as contained in Section 17000 
to 17101, Business and Professions Code, 
and was enjoined from violating the pro- 
visions of the Unfair Practice Act as the 
same pertained to selling articles or products 
below cost and/or the use of “loss leaders” as 
defined in Section 17030 and Section 17044, 
Business and Professions Code. The sale, 
however, of an article or product at less than 
cost or the use or sale of a “loss leader,” as it 
is defined in Section 17030, Business and Pro- 
fessions Code, at less than cost, is not a vio- 
lation of the Unfair Practice Act unless it is 
done for the purpose of injuring competitors 
or destroying competition. The provisions of 
Sections 17043 and 17071 must be read into 
and considered with the other provisions 
of the act. 


[Meeting Competitors’ Prices] 


Defendant further contends that assuming 
the use or sale of “loss leaders” violates 
the Unfair Practice Act without proof that 
it was done for the purpose of injuring 
competitors or destroying competition, he 
cannot be found guilty of contempt because: 


1 68,402 


71,726 


1. The sale of Tide and Cheer (both 
detergents) and Spreckels Sugar was made 
by defendant on March 15, 1955, in order 
to meet the legal prices of Safeway stores, 
selling the identical items, on February 
351955; 


2. The sale of coffee (MJB, Caswell and 
Manning) and Crisco (a shortening) by de- 
fendant on March 18, 1955, was made in 
order to meet the legal prices of Safeway 
and Stop-N-Shop, selling their own private 
brands (Edwards Coffee and Royal Satin 
Shortening—Safeway brands—and Stop-N- 
Shop Shortening) at the same or lower 
prices than those at which defendant sold 
coffee and Crisco. 


[Time of Sale| 


Replying to the first contention, plaintiff 
argues that a period of six weeks elapsed 
from the time that Safeway sold Tide, 
Cheer and Spreckels Sugar until defendant 
sold the same articles, and that the interval 
of time is too great to permit defendant 
to avail himself of Section 17050(d), Busi- 
ness and Professions Code, which permits 
sales below cost made in good faith to meet 
the legal prices of a competitor selling the 
same article or product in the same locality 
and in the ordinary channels of trade. I do 
not agree with that contention. Admittedly, 
Safeway sold the identical articles approxi- 
mately six weeks before at the same price 
that defendant is charged with selling same. 
The act provides that its provisions are to 
be liberally construed, and, so construing 
the provisions of the act, it appears to me 
that a sale made six weeks after a com- 
petitor’s sale is made in good faith to meet 
competition and does not violate the act. 


[Same Article or Product] 


Answering the second contention, plain- 
tiff contends that defendant is not protected 
by sub-division (d) Section 17050 because 
he was not selling the same article or prod- 
uct (using same as meaning identical). I 
prefer to follow the reasoning of Justice 
Peters in People v. Payless Drug Co., 143 
Pac. (2d) 762, as follows: 


cc 


. . . We are inclined to agree with 
appellants that if one merchant sells one 
brand of coffee, or salad oil, for instance, 
at a designated price, a competitor under 
subd. (d) of Sec. 6 may lawfully meet 
that price with other brands of coffee or 
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salad oil of comparable cost and quality. 
In each case it is a question of fact as to 
whether the competing articles are of the 
same quality ... Appellants also attack 
the phrase ‘same article or product’ as 
being too indefinite. We have already 
agreed with appellants’ construction that 
that phrase includes products of the same 
kind of similar cost and quality. In each 
case this is a.question of fact...” 


That case does not appear in the Cali- 
fornia Appellate Reports because the Su- 
preme Court granted a hearing. The Supreme 
Court affirmed the decision of the District 
Court of Appeal [1944-1945 TrapE CASES 
7 57,296], (25 Cal. (2d) 108), but did not 
use the same language as above quoted. 
The quote from the appellate decision is 
not devoid of authority. Pence v. Marr, 140 
A. C. A. 516. In this case it was stipulated 
“that the national brands being advertised 
and sold by defendant are of the same gen- 
eral quality, and are equally wholesome as, 
and meet the same purposes as, the said 
private brands, and are equally usable and 
consumable, save as particular subjective 
tastes or fancies of various individual ulti- 
mate purchasers may differ.” 


Plaintiff's principal argument is based 
upon the use of the word “same” in stb- 
division d of Section 17050, and it contends 
that “same” means “identical,” and in sup- 
port of that contention it relies upon sub- 
division (e) of the same section where the 
legislature used the words, “the same or 
similar or comparable article or product.” 
The word “same” does not always mean 
““dentical’—it also can mean “similar” or 
“comparable,” depending upon the particular 
use of the word. Words and Phrases, Perm. 
Ed., Vol. 38, p. 207. Considering that the 
chapter on the Unfair Practices Act is to be 
liberally construed so that its beneficial 
purposes may be subserved, it is my opinion 
that the use of the word “same” as used in 
sub-division (d) of Section 17050 has a 
broad meaning and is used therein as similar 
or comparable. To hold otherwise, and as 
plaintiff contends, would thwart the very 
purposes of the act for the following reason: 


It is a matter of common knowledge that 
large chain grocery companies have hun- 
dreds of grocery stores; that they are 
therefore able to buy merchandise by the 
carloads at reduced prices; that they sell 
the same under their own individual brands 
at a much lesser price than the price of 
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standard brands; that the owner of a small 
grocery, with perhaps one or two stores, 
is financially unable to purchase merchandise 
in such large amounts and in order to meet 
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private brands;—the only result of such 
practice would be to force the little man 
out of business and make the chain store 
bigger, tending to create a monopoly. It 


competition of the chain stores is required 
to sell standard brands at less than cost; 
by reason of that fact he would, under 
plaintiff's contention, violate the Unfair 
Practices Act and subject himself to a con- 
tempt proceeding. In order to avoid the 
contempt proceeding, he is foreclosed from 
competing with the chain stores selling their 


would violate every principle of fair competi- 
tion, and in the end would stifle, and not 
encourage, competition. 


[Not Guilty] 


I have concluded, therefore, that defend- 
ant is not guilty of a contempt of court. 


[68,403] Grand Opera Company and Marlow’s 
Twentieth Century-Fox Film Corporation, et al. 


In the United States Court of Appeals for the Seventh Circuit. April Session, 1956. 
October Term, 1955. Nos. 11663-11664. Dated July 16, 1956. 


Appeals from the United States District Court for the Eastern District of Illinois. 
WuaM, District Judge. 


Amusement Corporation v. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Combinations and Conspiracies—Discrimination—Competitive Bidding for Motion 
Picture Films—Competitive Trade Area—Dismissal of Complaint—The dismissal of a 
complaint of operators of motion picture theatres located in X city charging that motion 
picture distributors and an operator of motion picture theatres located in Y and Z cities, 
which were situated 10 and 11 miles from X city, conspired to discriminate against the plaintiff 
operators by requiring them to bid competitively for motion pictures against a drive-in 
theatre located 5 miles from X city and by refusing to permit them to bid competitively 
for motion pictures against the theatres of the defendant located in Y and Z cities on 
the ground that the complaint did not state a claim upon which relief could be granted 
was reversed. The reviewing court held that the trial court, on a motion to dismiss, had 
no right to consider any facts except those well-pleaded in the complaint; that it had 
no right to hear evidence; and that it had no right to take judicial notice of anything, 
with the possible exception of facts of common knowledge which controvert averments 
set up in the complaint. The trial court was required to apply the existing law to the facts 
well-pleaded, and, in determining whether the plaintiffs were entitled to relief on those 
facts, it was not permitted to resort to the dictates of its own reason. The trial court had 
found, from a determination of the competitive trade area, that the complaint did not 
establish an antitrust violation. 


See Combinations and Conspiracies, Vol. 1, §/ 2005.503; Price Discrimination, Vol. 1, 
7 3524; Private Enforcement and Procedure, Vol. 2, { 9013.440. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments to State Cause of Action—Injury to Public.—The dismissal 
of a complaint charging that motion picture distributors and an operator of motion 
picture theatres conspired to discriminate against the plaintiffs by refusing to permit 
them to bid competitively for motion picture films on the ground that the complaint 
failed to state any facts from which it could be concluded that the public interest had 
been injuriously affected was reversed. In dismissing the complaint, the trial court 
stated that it assumed as true that the practice complained of had resulted in loss to the 
plaintiffs and had been to the advantage of the defendants’ theatres and that interstate 


commerce had been affected. 
See Private Enforcement and Procedure, Vol. 2, J 9009.475. 
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Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Appeal—Jurisdiction of Trial Court—Where a motion for leave to file an amended 
complaint was filed prior to the filing of a notice of appeal but the motion was denied 
by the trial court after the filing of the notice of appeal, the trial court order denying 
leave to amend was void because at the time the trial court denied leave to file an 
amended complaint, it was without jurisdiction to act since the case had already been 


appealed. 


See Private Enforcement and Procedure, Vol. 2, J 9015. 


For the plaintiffs: 
Carbondale, Ill. 


Thomas C. McConnell, Chicago, Ill, and Everett Prosser, 


For the defendants: Harold G. Baker, Leigh M. Kagy, John M. Ferguson, and 
R. E. Costello, East St. Louis, Ill., and Walker R. Mayne and F. W. Schwartz, St. Louis, 


Mo. 


Reversing and remanding a judgment of the U. S. District Court, Eastern District 
of Illinois, 1955 Trade Cases { 68,185; for a prior decision of the Court, see 1955 Trade 


Cases ff 68,184. 


Before Major, LINDLEY and SCHNACKENBERG, Circuit Judges. 


[A ppeal—Dismissal of Complaint] 


SCHNACKENBERG, Circuit Judge [In full 
text]: On November 18, 1955 plaintiffs 
filed a notice of appeal from an order en- 
tered by the district court on October 24, 
1955, which dismissed plaintiffs’ amended 
complaint on the ground that it did not 
state a claim upon which relief could be 
granted. 


[Conspiracy and Discrimination 
Allegations] 


The amended complaint was filed Febru- 
ary 25, 1955, and consists of four counts. 


In count I, Grand Opera Company, a 
corporation, plaintiff, complains of Twentieth 
Century-Fox Film Corporation; Warner 
Bros. Pictures Distributing Corporation; 
Universal Film Exchange, Inc.; Paramount 
Film Distributing Corporation; Allied Art- 
ists Pictures, Inc.; Republic Pictures Corpo- 
ration; RKO Radio Pictures, Inc.; Loew’s 
Incorporated; United Artists Corporation; 
Columbia Pictures Corporation,’ and Fox 
Midwest Amusement Corporation, and al- 
leges that Grand Opera Company has since 
1917 owned and operated Marlow’s Theater 
in Herrin, Williamson County, Illinois; that 
Marlow’s is a large modern building with 
1,400 seats, equipped to exhibit feature 
first-run motion pictures, is located in 
Herrin’s business district, and has a draw- 
ing potential from among persons residing 
within a radius of 25 miles. 


It is further alleged that Fox Midwest 
Amusement Corporation’ operates theaters 
in various parts of the United States and 
owns and operates the Strand Theater and 
the Roxy Theater in the city of West 
Frankfort, Illinois, and the Orpheum Theater 
in the city of Marion, Illinois; that West 
Frankfort is 11 miles from MHerrin and 
Marion is 10 miles from Herrin; that the 
Fox Midwest theaters in West Frankfort 
and Marion are in direct competition with 
plaintiff’s theater; that said cities are con- 
nected by concrete public highways, and 
there is an interflow of people between said 
cities for business purposes of all kinds, 
including patronage at first-run motion 
picture houses; that located between said 
cities there are smaller towns and villages 
with numerous residents all of whom are 
patrons in the trade area comprised by 
West Frankfort, Herrin and Marion; and 
the theaters of Fox Midwest are in the 
competitive trade area of plaintiff’s theater. 


It is also alleged that, beginning in the 
year 1951 and continuing to the present 
time, the plaintiff has been forced by the 
producing and distributing corporations to 
bid competitively for first-run feature pic- 
tures with the Egyptian Drive-In Theater, 
located about 5 miles from the city of 
Herrin; that all first-run feature pictures 
offered to plaintiff were subject to said 
limited competitive bidding, with the result 
that the plaintiff was required to bid against 


oe 


1 Hereinafter sometimes described as 
ing and distributing corrporations.”’ 
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? Sometimes referred to herein as ‘‘Fox Mid- 
west.”’ 
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one of its competitors but was not allowed 
to bid against its other competitors in the 
established competitive trade area, said 
other competitors being the theaters owned 
and operated by Fox Midwest, and that 
upon the institution of this limited bidding 
practice, and continuing to the present 
time, the plaintiff has made request of each 
and every one of the producing and dis- 
tributing corporations, for the right to bid 
competitively for first-run pictures, not only 
against the Egyptian Drive-In Theater, but 
against all other first-run feature theaters 
in its trade area, which includes the theaters 
owned and operated by Fox Midwest. It 
is also alleged that such requests were 
either ignored or denied. The count sets 
forth that this system of unlawfully im- 
posed limited bidding unreasonably favors 
said plaintiff's competitor, granting such 
competitor dominance in obtaining first-run 
pictures, with the intent to deprive the 
plaintiff of business, and to injure plaintiff, 
and is a violation of the antitrust laws 
cited; that the illegal system created by the 
restricted and limited bidding practices, 
which leaves free from “competitive bidding” 
other competing theaters in the trade area, 
was a discrimination against the plaintiff 
and was and is an unlawful restraint of 
trade in interstate commerce, creates and 
continues to be an economic burden on said 
plaintiff, and has given an economic ad- 
vantage to Fox Midwest, and that said 
system was set up by virtue of a conspiracy 
which existed between the defendants named 
in the amended complaint.’ 


Said plaintiff charges that, as a result, 
it has suffered losses to the extent of 
$300,000, and it therefore seeks treble dam- 
ages and attorneys’ fees and costs. 


Count II asserts that Marlow’s Amuse- 
ment Corporation, another plaintiff, owns 
and operates Marlow’s Drive-In Theater, 
near Herrin, and has so owned and oper- 
ated it since May 7, 1949; that it is a 
modern drive-in theater accommodating 
1,000 cars, being one of the finest in south- 
ern Illinois. 


3 The date of the making of the conspiracy is 
not stated. 

4 Grounds for the summary judgment are that 
the amended complaint fails to state a claim 
against defendants upon which relief could be 
granted for the following reasons: i 

(a) That the claims made in plaintiff’s com- 
plaint had been previously adjudicated by judg- 
ments entered in causes docketed as Civil Nos. 
1509 to 1515, inclusive, and were, therefore, res 
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This count realleges the conspiracy and 
discrimination allegations of count I and 
charges that as a result thereof said plain- 
tiff has suffered substantial losses in busi- 
ness, etc. to the extent of $100,000. This 
count also seeks treble damages, attorneys’ 
fees and costs. 


Counts III and IV repeat the conspiracy 
and discrimination allegations in count I 
and ask for injunctive relief on behalf of 
both plaintiffs and against all the defendants. 


[Trial Court Ruling] 


Fox Midwest filed a motion to dismiss 
on the ground that the complaint fails 
to state a claim upon which relief can be 
granted, etc. Allied Artists Pictures filed 
a similar motion to dismiss and the other 
producing and distributing corporations filed 
a separate motion to dismiss or in the 
alternative for summary judgment.‘ 


On October 24, 1955, the district judge 
filed an opinion in which he concluded that 
“the amended complaint is dismissed as 
not stating a claim upon which relief can 
be granted”. In the course of his opinion 
he said that motions to dismiss filed by 
all the defendants rest on various grounds, 
chief of which is that the amended com- 
plaint fails to state a claim upon which 
relief can be granted. The judge referred 
to the allegations in the amended complaint 
as to the location of Herrin, West Frank- 
fort and Marion and the connecting paved 
highways, said to constitute the same trade 
area, and the allegation of direct competi- 
tion of the Fox Midwest theaters in the 
first named cities with plaintiffs. He stated 
that he did not decide on defendants’ argu- 
ment that the discrimination through com- 
petitive bidding as alleged “is but a 
continuance of the discriminatory practices 
forever settled between the parties in the 
1947 cases.” He stated that “This defense 
will better be presented as an affirmative 
defense if and when this case is brought 
to actual trial.” 


adjudicata to the action under the present 
complaint. 

(b) The claims made in plaintiffs’ complaint 
have been fully and permanently released, satis- 
fied and discharged by written releases. 

(c) The claims attempted to be set out in the 
amended bill of complaint and as supported by 
the plaintiff’s testimony on file by deposition in 
the cause, clearly show that the same are 
barred by the Statute of Limitations. 
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After referring to the charges in the 
amended complaint, he stated that 


“For the purpose of the motions before 
the court I have considered the amended 
complaint as charging a conspiracy to 
discriminate against plaintiffs begun in 
1951 through the imposition of the alleged 
requirement that plaintiffs bid for first- 
run pictures with or against Egyptian 
Drive-In Theater without permitting plain- 
tiffs to bid competitively for first-run 
pictures against the theaters of Fox Mid- 
west located in Marion and West Frank- 
fort. I have assumed as true that this 
practice has resulted in loss to the plain- 
tiffs and has been to the advantage of 
the said theaters of Fox Midwest; also 
that interstate commerce has been af- 
fected.” 


The court stated that he took judicial 
notice that the cities of Herrin, Marion and 
West Frankfort are incorporated munici- 
palities each separated from the others by 
serveral miles of rural area in which are 
located certain small villages; Herrin and 
Marion are in Williamson County of which 
Marion is the county seat, while West 
Frankfort is in Franklin County, approxi- 
mately 12 miles directly north of Marion 
and 7 miles directly south of Benton, the 
county seat of Franklin County, the first- 
named three cities being so located as to 
form an irregular triangle of which Herrin 
is the western apex; the general census 
of 1950 listed the four cities as having 
populations as follows: Herrin, 9,331; 
Marion, 10,459; West Frankfort, 11,384, 
and Benton 7,848. 


The court stated that, though it be true 
that the three cities in question lie in a 
competitive trade area and because of con- 
necting highways the theaters in Marion 
and West Frankfort are in direct competi- 
tion with those in Herrin, “reason teaches” 
that such competition cannot be as direct 
or of the same character as the competition 
between theaters of similar size and quality 
lying in or near and serving the same city. 
The fact that competitive bidding is re- 
quired between the theaters in and near 
Herrin under conditions which prevail there 
does not demand that the requirement be 
extended to theaters in other and distinct 
municipalities separated by rural areas just 
because they are located in the same gen- 
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eral trade area and thus are competitors 
for the theater patronage throughout the 
area. The court concluded: “Nor has any 
authority been produced which holds that 
because a system of competitive bidding 
has been established between competing, 
separately owned theaters in one munici- 
pality that a court of equity has power to 
require that competing theaters in other 
municipalities in the same trade area be in- 
cluded in such requirement.” He added 
that “the amended complaint seems inade- 
quate, also, in that it fails to state any facts 
from which it may be concluded that the 
public interest has been injuriously affected 
by the alleged conspiracy or that Fox 
Midwest has had any part in it except 
the bare allegation that the conspiracy 
was between the distributor defendants and 
Fox Midwest.” 


[Trial Court Error] 


1. It is elementary that the district judge, 
in considering the motions to dismiss the 
amended complaint, had no right to con- 
sider any facts except those well-pleaded 
in the amended complaint. He had no right 
to hear evidence. He had no right to take 
judicial notice of anything, with the possible 
exception of facts of common knowledge 
which controvert averments set up in the 
amended complaint. Judicial notice is merely 
a substitute for the conventional method 
of taking evidence to establish facts. Sub- 
ject to that possible exception, he was re- 
quired to apply the existing law to the facts 
well-pleaded in the amended complaint. 
In determining whether plaintiffs were en- 
titled to relief on those facts he was not 
permitted to resort to the dictates of his 
own reason, to the exclusion of controlling 
principles of law embodying the distilled 
reason of the ages. In deviating from this 
rule he erred. 


The well-pleaded facts in the amended 
complaint show that, as a result of a con- 
spiracy among the defendants, beginning 
in 1951 plaintiffs have been forced to bid 
competitively for first-run feature pictures 
with the Egyptian Drive-In Theater, lo- 
cated about 5 miles outside the city of 
Herrin, but that plaintiffs were refused an 
opportunity to bid competitively against 
their other competitors in the competitive 


5 Seward v. South Florida Securities, 96 F. 2d 
964, at 965. 31 C. J. S. 519; 71 C. J. S. 494, 496. 
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trade area surrounding Herrin and includ- 
ing the cities of West Frankfort and 
Marion, in which Fox Midwest had theaters, 
both of which were in direct competition 
with plaintiffs’ theaters. The amended com- 
plaint sets forth facts which tend to estab- 
lish the existence of such a competitive 
trade area of plaintiffs’ theaters. 


The amended complaint sets forth as 
facts that the procedure and mechanics 
of the limited competitive bidding between 
plaintiffs and Egyptian Drive-In Theater 
are of such a nature as to require time and 
entail delay, and that such procedure is an 
unfair burden on plaintiffs; that, as a result 
of this practice of forcing plaintiffs to bid 
competitively against one competitor and 
allowing other competitors in the trade 
area to buy pictures without bidding, the 
Fox Midwest theaters are able to exhibit 
first-run pictures 2 weeks to 3 months prior 
to the time they are available to plaintiffs: 
This system is alleged to favor plaintiffs’ 
competitors, granting them dominance in 
first-run pictures, with the intent to deprive 
plaintiffs of business. 


It is charged that this system is a vio- 
lation of the antitrust laws; that it leaves 
free other competing theaters in the same 
trade area, this being a discrimination 
against plaintiffs and an unlawful restraint 
of trade in interstate commerce. 


Unless there is pleaded and proved by 
defendants an affirmative defense which 
constitutes a bar to plaintiffs’ cause of 
action, such as res adjudicata, release, or 
the statute of limitations, the court will be 
required to try and decide such issues as 
may by answer be raised by defendants’ 
denial of the material allegations of the 
amended complaint. 


It is clear that any dispute of fact as to 
the alleged existence of a competitive trade 
area, which includes plaintiffs’ theaters and 
the Fox Midwest theaters in West Frank- 
fort and Marion, cannot be resolved by 
way of a motion to dismiss the amended 
complaint. If this allegation of crucial fact 
is later denied by a proper pleading, the 
district court will be called upon to con- 
sider the evidence of the plaintiffs, some of 
which is reflected in the amended com- 
plaint, and the evidence of the defendants 
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which is not now before either the district 
court or this court. In deciding that issue 
of fact, when it is presented to the district 
court, it will be necessary to determine 
from the evidence in what competitive trade 
area plaintiffs’ theaters are located, whether 
the territorial limits of municipalities are 
controlling,’ the freedom of interflow of 
passenger traffic, by private car or other 
means, between plaintiffs’ theaters and those 
in other parts of the area said to be com- 
petitive in trade, the distances involved, and 
all other pertinent facts and circumstances. 


While the district court, in dismissing 
the amended complaint, stated that he 
assumed as true that the practice com- 
plained of had resulted in loss to plaintiffs 
and had been to the advantage of the Fox 
Midwest theaters, and that interstate com- 
merce had been affected, if an issue of fact 
in regard to these matters is properly 
raised by defendants, plaintiffs will be re- 
quired to prove them. 


In view of the state of the record when 
the district court entered the order from 
which the present appeal (in case No. 
11663) was taken, it is necessary for us 
to reverse the said order and remand the 
cause to the district court with instructions 
to overrule the motions to dismiss the 
amended complaint, and for further pro- 
ceedings not inconsistent with the views 
herein expressed. 


[Trial Court Without Jurisdiction] 


2. As to case No. 11664, it appears that 
on the same day (November 18, 1955) that 
notice of appeal (in case No. 11663) was 
filed, and prior to the filing of said notice, 
plaintiffs filed a motion for leave to file 
another amended complaint. It does not 
appear when this motion was presented 
to the judge of the district court. It does 
appear that on November 23, 1955 he de- 
nied such motion, and that, on December 
6, 1955, a notice of appeal was filed from 
said order, which appeal is docketed in this 
court as No. 11664. 


At the time that the district court denied 
leave to file the second amended complaint, 
it was without jurisdiction to act, inas- 
much as the case had already been appealed 
to this court by the filing of the first notice 


6 It is of some significance that in the present 
area in which plaintiffs and Egyptian Drive-In 
Theater are required to bid competitively, one 
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plaintiff's theater lies within the city of Herrin 
and the other’s lies outside. 
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of appeal. In re Federal Facilities Realty 
Trust, 227 F. 2d 651, 653. Its order was 
void and it is reversed. 


In No. 11663, order reversed and cause 
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miss the amended complaint and for further 
proceedings not inconsistent with the views 
herein expressed. 


In No. 11664, order of the district court 


remanded to the district court with in- is reversed. 


structions to overrule the motions to dis- 


[7 68,404] David Gever, individually and trading as Gever’s Pharmacy; Bernard 
Grossman, individually and trading as Bernard Grossman; Harry L. Novack, individually 
and trading as Regal Pharmacy; Reba Shuman, individually and trading as Shuman Phar- 
macy; Samuel Belber, individually and trading as Belross Pharmacy v. American Stores 
Co., trading under the style and designation of Acme Super Market. 


In the Pennsylvania Court of Common Pleas, No. 1, First Judicial District. December 
Term, 1955. No. 9093. In Equity. Filed June 7, 1956. 


Pennsylvania Fair Trade Act 

Fair Trade—Indirect Methods of Violation of Fair Trade Prices—Trading Stamps— 
Legality—The issuance of redeemable trading stamps with purchases which contain fair 
traded products does not constitute a violation of the Pennsylvania Fair Trade Act; there- 
fore, a complaint by retail druggists alleging that another druggist violated the Act by 
giving trading stamps with the purchase of fair traded products was dismissed. The fact 
that the suit was brought by persons who are in competition with the alleged violator, and 
not by a manufacturer, does not alter the ruling. The court noted that the Pennsylvania 
Supreme Court upheld the legality of issuing trading stamps with the purchase of fair 
traded products, and that the Pennsylvania Legislature, since that decision, has not 
amended the Fair Trade Act to make the issuance of trading stamps a violation of the Act. 


See Fair Trade, Vol. 1, | 3294.40. 
For the plaintiff: George D. Kline. 


For the defendant: Clark, Ladner, Fortenbaugh & Young. 


Before Kun, P. J., and Hacan, J. 
Opinion 
[Fair Trade Violations Alleged] 


Haacan, Judge [In full text]: This matter 
is before the court on the defendant’s pre- 
liminary objections to plaintiffs’ complaint 
in equity. 

The complaint avers substantially as fol- 
lows: That plaintiffs are retail druggists 
doing business in the City of Philadelphia; 
that defendant is in the retail business of 
selling, among other things, certain drugs 
and sundry items, including fair-traded 
articles; that defendant has advertised that 
it issues one S & H Green Trading Stamp 
for every ten cents of purchase, and that 
it has in fact issued stamps on this basis, 
including sales which contain fair-traded 
articles; that S & H Green Trading Stamps 
are redeemable at S & H Green Trading 
Stamp Redemption Centers for articles of 
value, the value depending upon the number 
of stamps; that defendant had notice of 
the established fair-trade prices; and that, 
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while defendant sold the fair-traded articles 
at the established price, it also gave trading 
stamps with the sale, as set forth above. 


Plaintiff contends that giving trading 
stamps with purchases which contain fair- 
traded articles constitutes selling fair-traded 
articles at below the fair-trade price, in 
violation of the Pennsylvania Fair Trade 
Act of June 5, 1935, P. L. 266, as amended, 
73 PS Sec. 7, et seg. The complaint avers 
that, as a result of defendant’s conduct, 
plaintiffs, who sell the fair-traded articles 
at the established fair-trade prices, are 
damaged, in that they are losing profits 
on sales of fair-traded items which they 
normally would have made but which de- 
fendant is now making. The prayer of the 
complaint is that defendant be enjoined 
from issuing trading stamps with sales of 
fair-traded articles. 


[Issuance of Stamps Not Unlawful] 


The question of whether the issuance of 
trading stamps with the sale of fair-traded 
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items constitutes a violation of the Penn- 
sylvania Fair Trade Act was before the 
Pennsylvania Supreme Court in the case of 
Bristol-Myers Co. v. Lit Brothers, 336 Pa. 81, 
and the Court there decided that such sales 
did not violate the Act. The plaintiffs con- 
tend, however, that the facts in the instant 
case are sufficiently different from those in 
the Bristol-Myers case to prevent that case 
from controlling the issue here presented. 
The primary difference to which plaintiffs 
make reference is the fact that the plaintiff 
in the Bristol-Myers case was the manufac- 
turer of the fair-traded articles, whereas in 
the instant case, the plaintiffs are retailers 
who sell the fair-traded articles in com- 
petition with the defendant. We do not 
see how this distinction aids the plaintiffs. 
In fact, the plaintiffs’ position here is, if 
anything, weaker than that of the plaintiff 
in the Bristol-Myers case, since the United 
States Supreme Court, in upholding the 
constitutionality of fair-trade acts, based 
its decision upon the protection of the good 
will of the manufacturer in the trade name 
of his product: Old Dearborn Distributing 
Co. v. Seagram Distillers, 299 U. S. 183, 57 
S; Gis Ws, 

While the record before us on plaintiffs’ 


complaint and defendant’s preliminary objec- 
tions thereto is admittedly not as complete as 
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that which was before the Pennsylvania 
Supreme Court in Bristol-Myers v. Lit 
Brothers, supra, nevertheless, there are suf- 
ficient facts before us to make it clear that 
the instant case is governed by the Bristol- 
Myers case, and that the complaint herein 
must be dismissed. Thus, the Supreme 
Court in the Bristol-Myers case stated, at 
pages 90-91: 


“c 


... The issuing of trading stamps is 
and long has been a legitimate means of 
attracting customers to the store issuing 
them. It has not met with express legis- 
lative condemnation in this Common- 
wealth and there is nothing in the act 
invoked to indicate that its provisions 
were intended to prevent the practice.” 


This reasoning is even more cogent when 
applied to the facts of the instant case, in 
that, since the date of the decision by the 
Supreme Court in the Bristol-Myers case in 
1939, the Pennsylvania Legislature has not 
amended the Fair Trade Act to make the 
issuance of trading stamps with the sale 
of fair-traded articles a violation of the Act. 


[Complaint Dismissed] 


For the foregoing reasons, defendant’s 
preliminary objections are sustained and 
the complaint is dismissed. 


[7 68,405] United States v. The Ohio Crankshaft Company and Muskegon Motor 


Specialties Company. 


In the United States District Court for the Northern District of Ohio, Eastern 


Division. 


Civil Action No. 28299, Filed June 21, 1956. 


Case No. 1100 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolies—Determination of Relevant Market—Summary Judgment.—A Govern- 
ment motion for summary judgment, in an action charging that a manufacturer violated 
Sections 1 and 2 of the Sherman Act by unlawfully combining and conspiring to restrain 
and monopolize interstate trade in induction hardened crankshafts, was denied on the 
ground that there were genuine issues of material fact. Concerning the relevant market 
alleged to be monopolized, the court noted that from the statistics submitted, it would 
appear that the relevant market is the crankshaft field as a whole, rather than merely 
the market for induction hardened crankshafts. There are four methods in use for 
hardening the surfaces of crankshafts, all of which are in competition with each other. 
The induction hardened crankshaft appeared to be a small portion of the total market. 


See Monopolies, Vol, 1, f 2540. 


For the plaintiff: Robert B. Hummel, Cleveland, Ohio, 
1 68,405 


Trade Regulation Reports 


71,734 


Court Decisions 
U.S. vu. Ohio Crankshaft Co. 


Number 53—/76 
7-26-56 


For the defendants: John H. Watson, Jr., and John T. Scott, Cleveland, Ohio, for 
Ohio Crankshaft Co.; and Conrad E. Thornquist, Cleveland, Ohio, and Warren Daane, 
Grand Rapids, Mich., for Muskegon Motor Specialties Co. 


For a consent judgment entered in the U. S. District Court, Northern District of 
Ohio, Eastern Division, see 1956 Trade Cases {] 68,329. 


Memorandum 
[Summary Judgment] 


ConneLL, District Judge [In full text]: 
The Government here moves the Court for 
a Summary Judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure, on 
the ground that the pleadings, admissions, 
affidavits and exhibits on file conclusively 
show that (a) there is no genuine issue as 
to any material fact; and (b) the plaintiff is 
entitled to a judgment as a matter of law. 


The Complaint charges that the defend- 
ants have violated and are violating Sections 
1 and 2 of the Sherman Act by unlaw- 
fully combining and conspiring to restrain 
and monopolize interstate trade and com- 
merce in induction hardened crankshafts 
for the trade. The term “induction hard- 
ened crankshafts for the trade” refers to 
induction hardened crankshafts manufac- 
tured by concerns engaged in the business 
of making such crankshafts for engine 
manufacturers and others who do not pro- 
duce their own requirements of induction 
hardened crankshafts. 


The defendant, The Ohio Crankshaft 
Company hereinafter sometimes referred 
to as “Ohio”, denies the material allega- 
tions of the complaint. The defendant, 
Muskegon Motor Specialties Company, con- 
sented to a judgment entry conditioned 
upon the stipulation that said judgment 
did not constitute evidence or admission 
of any wrongful act. 


It is not here deemed necessary for the 
Court to go into the voluminous details 
of this controversy since upon examination 
of the record there is sufficient evidence as 
to the existence of genuine issues of mate- 
rial facts, such as to warrant the denial of 
the plaintiff’s motion for summary judgment. 


[Relevant Market] 


The Court feels constrained however, in 
view of the very recent decision of the 
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Supreme Court in United States v. E. I. 
duPont de Nemours [1956 TRADE CASES 
{ 68,369], decided June 11, 1956, to comment 
on the difficulty it had in rationalizing the 
“relevant market” alleged to be monopol- 
ized by the defendants herein in the crank- 
shaft field. In such case, the Supreme 
Court stated: 


“In considering what is the relevant 
market for determining the control of 
price and competition, no more definite 
rule can be declared than that com- 
modities reasonably interchangeable by 
consumers for the same purposes make 
up that ‘part of the trade or commerce,’ 
monopolization of which may be illegal.” 

The record here discloses that there are 
four methods in use in the United States 
for hardening the surfaces of crankshafts, 
to wit, carburizing, nitriding, flame harden- 
ing, and induction hardening, all of which 
are in competition with each other. The 
defendant submits that in the year 1953, 
10,953,160 internal combustion engines were 
manufactured in the United States requir- 
ing, at least, a like number of crankshafts 
(replacement parts are not considered). Of 
this total, 797,229 were manufactured by 
Ohio and its licensees, with Ohio itself 
manufacturing only 106,485. The overall 
result therefor, for the year 1953, is that 
The Ohio Crankshaft Company and its 
licensees manufactured less than 8% of all 
crankshafts made in the United States; 
Ohio itself manufactured less than 1%; and 
considering only the induction hardened 
crankshafts manufactured in the United 
States in 1953, Ohio manufactured less than 
13.4% of that total. From these statistics 
alone, it would appear that the relevant 
market involved herein is the crankshaft 
field as a whole. The induction hardened 
crankshaft seems to be a small portion of 
that market. 


Accordingly, in view of the presence of 
genuine issues of material fact, the motion 
for Summary Judgment is hereby overruled. 
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[] 68,406] State of Delaware v. Philip Klein, trading as Phil’s Distributors. 


yks the Court of Chancery of the State of Delaware, in and for New Castle County. 
Civil Action No. 450. Dated June 26, 1956. 


Delaware Fair Trade Act 


Fair Trade—Selling Below Fair Trade Prices—Notice of Price—Applicability of 
F air Trade Law to Goods Acquired Prior to Imposition of Fair Trade Price—Property 
acquired for resale prior to the imposition of a fair trade policy with respect to such 
property is not subject to the provisions of the Delaware Fair Trade Act. The Act does 
not cover commodities sold for resale before there is a fair trade contract in existence 
covering such commodities, and it should not be construed to permit the making of 
contracts having retroactive effect against nonsigners in the absence of the clearest 
language to that effect. If the statute were so construed, there would be inequitable con- 
sequences and constitutional issues would be created. 


See Fair Trade, Vol. 1, J 3268. 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Criminal 
Contempt—Proof Required.—A retailer who resold a fair trader’s radios below the estab- 
lished minimum resale price did not violate the provisions of a consent judgment since 
the radios were acquired for resale by the retailer prior to the imposition of the fair trade 
policy with respect to such products. However, the retailer was found guilty of violating 
the terms of the injunction with respect to one fair traded radio. The fair trader proved 
that the radio was not manufactured until after the imposition of the fair trade policy 
and after the retailer had been notified of such policy. The contention that the radio 
was one received in exchange for another purchased prior to the existence of the fair 
trader’s contract with respect to such radios was rejected. Since the retailer was charged 
with criminal contempt, his guilt had to be proven beyond a reasonable doubt. 


See Fair Trade, Vol. 1, J 3380. 


For the plaintiff: H. James Conaway, Jr., of Morris, James, Hitchens and Williams 
for General Electric Co. 


For the defendant: David Snellenburg, II, of Killoran and Van Brunt. 
For a prior decision of the Delaware Supreme Court, see 1954 Trade Cases {| 67,774. 


facts the defendant on March 16, 1956 of- 


[Violation of Injunction Claimed] 
fered for sale and sold two Model 913 


Seitz, Chancellor [Jn full text]: This is 


the decision on an attachment or rule to 
show cause why defendant should not be 
held in criminal contempt for an alleged 
violation of a consent permanent injunction 
dated September 22, 1954. While the State 
is technically the plaintiff I shall refer to 
the original plaintiff, General Electric when 
using “plaintiff” herein. The judgment re- 
strained, inter alia, the selling of fair traded 
merchandise produced or distributed by the 
plaintiff under the trade-mark “General 
Electric’ at prices less than the prices 
stipulated in plaintiff’s fair trade contracts 
as then constituted and as supplemented. 


Plaintiff alleges that as of January 1, 
1956, it placed radios, including Model 913, 
on fair trade and so notified defendant; that 
prior thereto such radios were not fair 
traded. Plaintiff contends that despite these 
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radios below the resale prices established 
therefor. Plaintiff charges that these sales 
constituted a violation of this Court’s per- 
manent injunction. 


[Proof Required] 


Since defendant is charged with criminal 
contempt his guilt must be proved beyond 
a reasonable doubt. State v. Nouris, 15 Del. 
Ch. 282, 136 A. 887. Let us consider the 
evidence in the light of that requirement. 


[Fair Trade Contract] 


Defendant first contends that there was 
no proof offered that there existed on March 
16, 1956 (the date of the sales) an agree- 
ment or contract made by plaintiff with 
retail dealers in Delaware under the au- 
thority of the Fair Trade Statute. Plaintiff 
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contends that defendant cannot challenge 
the validity of the injunction in this manner. 
In view of my conclusion I need not decide 
this point. 

Clearly a fair trade contract for Delaware 
was proved when the permanent injunction 
of September 22, 1954, was issued. That 
contract provided that it should continue 
in force until terminated by either party 
upon ten days’ written notice. In view of 
the type of agreement, the not unreasonable 
length of time since the contract was proved 
against this very defendant, and additional 
facts, some of which are hereafter stated, 
I believe the presumption of the continuance 
of this contract was sufficiently established 
even for a criminal proceeding. Compare 
Donner v. Calvert Distillers, (Md.) [1950- 
1951 Trape Cases § 62,740], 77 A. (2) 305. 


[Notice of Prices] 


Defendant next argues that plaintiff failed 
to prove the publication of the minimum 
resale price list applicable to these particular 
radios. Plaintiff proved the receipt by the 
defendant of written notice that the plain- 
tiff’s fair trade program was continuing 
and that as of January 1, 1956, radios were 
added thereto. A notice of a new price list 
were sent to defendant prior to the crucial 
date. The proof advanced by plaintiff was 
sufficient. Indeed, the defendant testified 
that he knew that plaintiff's radios were 
traded as of March 16, 1956. 


[Products Acquired Before Fair Trading] 

Defendant next contends that the radios 
sold on March 16, 1956, were radios pur- 
chased either prior to January 1, 1956 or 
received in exchange for ones purchased 
before that date. From these factual prem- 
ises he argues that the sales were not coy- 
ered by the Act or the injunction. 


[Scope of Fair Trade Act] 


Let us first consider whether the Fair 
Trade Act has any application to commodi- 
ties acquired for resale before a fair trade 
policy is imposed with respect to such 
property. It is important to note that we 
are not at this point concerned with a case 
where a party purchases commodities for 
resale purposes at a time when there is in 
existence a fair trade policy with respect 
to such commodities and the question is 


+Compare Old Dearborn Distrib. v. Seagram 
Distillers, 299 U. S. 183. 
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whether the reseller had notice. Such was 
the situation in the cases cited by plaintiff 
(Barron Motor v. May's Drug, (lowa) [1940- 
1943 Trape Cases 7 56,023], 291 N. W. 152; 
Calvert Distillers v. Goldman, (Wisc.) [1948- 
1949 Trapve Cases § 62,435], 37 N. W. (2) 
859). 


At this point in the decision we must 
accept as fact that defendant obtained 
complete and absolute title to certain Model 
913 radios prior to the date when plaintiff 
imposed its fair trade policy with respect 
to such models. Our Fair Trade Act (7 
Del. C. § 1901, ef seg.) deals only with con- 
tracts between the owner or distributor of a 
commodity and one who is purchasing for 
resale purposes. As I read the statute, 
commodities sold for resale before there is 
a fair trade contract in existence covering 
such commodities are not covered. Certainly 
the statute should not be construed to per- 
mit the making of contracts having retro- 
active effect against non-signers in the 
absence of the clearest language to that 
effect. I say this for two reasons. First, 
such an interpretation would have inequi- 
table consequences. A reseller in this posi- 
tion is financially committed before the 
policy comes into being. He presumably 
commits himself in partial reliance upon 
his freedom to fix the resale price. He is 
not like the potential reseller who knows the 
resale price before he purchases. Such a 
person is free to make his decision before 
committing himself. To apply fair trade 
prices to commodities acquired before the 
imposition of a fair trade price would be to 
change the rules of the game retroactively. 
A second reason militating against a con- 
struction which would warrant a retroactive 
application lies in the serious constitutional 
doubt which such a construction of the 
statute would create.’ 


I therefore conclude that property ac- 
quired for resale prior to the imposition of 
a fair trade policy with respect to such 
property is not subject to the provisions of 
the fair trade law. Since the permanent 
injunction in effect spoke in terms of the 
statute as here construed, I conclude that the 
sale of such property by defendant below 
plaintiff's minimum resale price was not 
prohibited by the outstanding permanent 
injunction. 
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[One Violation Established] 


This brings us to a consideration of plain- 
tiff’s contention that at least one of the 
two Model 913 G. E. radios sold by defend- 
ant on March 16, 1956, below the estab- 
lished resale price, could not possibly have 
been obtained by defendant prior to the date 
plaintiff imposed his fair trade policy with 
respect ta such radios. Plaintiff proved 
beyond any doubt that one of the radios 
sold on March 16, was not manufactured 
until February 17, 1956. Defendant explic- 
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true, plaintiff has still shown a violation 
of the injunction. Defendant is charged 
with the knowledge that at the time he 
acquired the radio it was subject to fair 
trade because defendant was then fully 
aware of plaintiff’s fair trade policy with 
respect to such radios. Thereafter, he sold 
the radio below the minimum resale price. 
He was then fully conscious of the terms 
of the outstanding injunction. He does not 
rely upon mistake. Plaintiff thus showed 
beyond reasonable doubt that defendant 


violated the terms of the injunction. If 
defendant felt that the injunction operated 
inequitably in this situation he was free 
to apply for its modification. At an earlier 
stage the defendant followed that procedure 
when he felt that the present injunction 
operated inequitably as applied to another 
situation. 


itly denies that he purchased any Model 
913 G. E. radio after January 1, 1956. He 
explains the particular sale by conjecturing 
that this particular radio must have been 
one received in exchange for one purchased 
prior to January 1, 1956. It appears that it 
is common practice for a distributor to ex- 
change sets which are defective or where 
a different color is desired. Defendant con- 
jectures that he must have gotten this radio 
model in question in some such manner 
since, he testified, he made some color 
exchanges. 


Defendant’s contempt has been proved 
beyond reasonable doubt. The parties will 
be heard before sentence is imposed. 


Order on notice. 


I find it unnecessary to evaluate defend- 
ant’s evidence because, assuming it to be 


[7 68,407] Sunbeam Corporation v. John W. Richardson, Joe B. Richardson, John 
W. Richardson, III, Charles Robert Richardson, Partners, d/b/a Richardson Hardware 
Company and Barren County Hardware Company. 


In the United States District Court for the Western District of Kentucky, Bowling 
Green. No. 532. Filed July 16, 1956. 


Kentucky Fair Trade Act and McGuire Act 


Fair Trade—Constitutionality of Kentucky Fair Trade Act—Nonsigner Provision— 
United States and Kentucky Constitutions—State Police Power—Supremacy Clause— 
Validity of Nonsigner Provision of McGuire Act.—The nonsigner provision of the Ken- 
tucky Fair Trade Act was held invalid on the ground that it violates provisions of the 
United States and Kentucky Constitutions. The Kentucky Fair Trade Act was enacted 
in 1936, and such enactment was not properly an exercise of the police power of the State 
without enabling Federal legislation. Article VI of the United States Constitution 
(Supremacy Clause), which provides that the laws of the United States made in pursuance 
of the Constitution shall be the supreme law of the land, bound the State of Kentucky 
to observe restrictions of the Sherman Antitrust Act. ‘This Act has been held to make 
illegal resale price fixing by compulsion. By reason of the Supremacy Clause, enabling 
Federal legislation was necessary to validate price fixing by the Kentucky Legislature. 
At the time of the enactment of the Kentucky Fair Trade Act, there was no Federal 
enabling legislation. Since the Act was not a lawful exercise of the police power, it came 
under the Supremacy Clause and was void when passed. The McGuire Act did not 
validate the Kentucky Fair Trade Act. The nonsigner provision of the McGuire Act 
contravenes the United States Constitution and is therefore invalid. The McGuire Act 
and the Kentucky Fair Trade Act, insofar as they seek to impose price fixing upon 
wholesalers and retailers who are not parties to any agreement or contract fixing prices, 
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are repugnant to the provisions of both the Constitution of the United States and the 
Constitution of the State of Kentucky and are therefore invalid. 


The court pointed out that the Kentucky Constitution provides that no grant of 
exclusive, special public emoluments, or privileges shall be made to any man or set of 
men, and it prohibits the enactment of any law impairing the obligation of contract. In its 
ruling, the court reasoned that if the nonsigner provision of the McGuire Act is uncon- 
stitutional, as contrary to the Fifth and Fourteenth Amendments of the United States 
Constitution, then the Kentucky Act must fall, irrespective of the Supremacy Clause. 


See Fair Trade, Vol. 1, { 3040.20, 3085, 3258.19. 


Fair Trade—Enforcement of Fair Trade Prices—Jurisdiction of Federal Court— 
Jurisdictional Amount.—The contention that a Federal District Court did not have juris- 
diction in a fair trade enforcement action because the controversy did not involve the 
jurisdictional amount of three thousand dollars was rejected. The jurisdictional amount 
in a fair trade enforcement suit is not determined by the amount of sales of the fair 
trader’s products by the defendant but is based upon the value of the right to be pro- 
tected, that is, the value of the property right the fair trader possesses in the good will 
of its products. The fair trader established that it has expended hundreds of thousands 
of dollars advertising and promoting its trade-marks, and that its dealers in the state 
number approximately 7200. Furthermore, the fair trader claimed that if the defendant’s 
price cutting is not enjoined that it will result in a loss of retail outlets which will, in turn, 
result in damages to its good will in an amount far in excess of three thousand dollars. 


See Fair Trade, Vol. 1, { 3410. 


For the plaintiff: Carroll M. Redford, Glasgow, Ky.; Barnes, Hickan, Pantzer & 
Boyd, Indianapolis, Ind., by Thomas M. Scanlon and Raymond W. Gray, Jr.; and Finn 
& Van Mell, Chicago, Ill., of counsel. 


For the defendants: Richard L. Garnett, Glasgow, Ky., and R. M. Coleman, Bowling 
Green, Ky. 


resell except at the price stipulated by 
the producer or vendee. 


“(2) Provisions of the kind referred to 
in subsection (1) of this section in any 
contract shall be deemed to contain or 
imply conditions that the commodity may 
be resold without reference to the agree- 
ment in the following cases: 


Opinion 
[Kentucky Fair Trade Act] 


MacSwinrorp, Judge [Jn full text except 
for Findings of Fact]: This is an action for 
injunctive relief under the Kentucky Fair 
Trade Act of 1936, KRS 365.080-365.090. 
The Act provides as follows: 


“365.080 (4748i-1; 4748i-3) Resale price 
of commodities may be regulated by con- 
tract; conditions implied. (1) No con- 
tract relating to the sale or resale of a 
commodity that bears, or the label or 
content of which bears, the trade-mark, 
brand or name of the producer or owner 
of the commodity and that is in fair and 
open competition with commodities of 
the same general class produced by 
others shall be deemed in violation of any 
law of this state by reason of any of the 
following provisions that may be con- 
tained in such contract: 

“(a) That the buyer will not resell any 
such commodity except at the price stipu- 
lated by the vendor. 

“(b) That the producer or vendee of 
a commodity will, upon the sale of such 
commodity to another, require the pur- 
chaser to agree that he will not, in turn, 
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“(a) In closing out the owner’s stock 
for the purpose of discontinuing delivery 
of any such commodity, if such stock is 
first offered to the manufacturer of the 
stock at the original invoice stock price, 
at least ten days before the stock is of- 
fered by sale to the public. 

“(b) When the goods are damaged or 
deteriorated in quality, and notice is 
given to the public thereof. 

“(c) By any officer acting under the 
orders of any court. 

“(3) This section and KRS 365.090 do 
not apply to any contract or agreement 
between producers, or between whole- 
salers or between retailers as to sale or 
resale prices.” 


“365.090 (4748i-2) Effect of sale of 
commodity at less than contract price. 
Willfully and knowingly advertising, of- 
fering for sale or selling any commodity 
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at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of KRS 265.080, whether the 
person so advertising, offering for sale or 
selling is or is not a party to the agree- 
ment, is unfair competition and is action- 
able at the suit of any person damaged 
thereby.” 


[Enforcement Suit] 


The plaintiff seeks to enjoin the defend- 
ants from selling the plaintiff’s trademarked 
products at prices below the fair trade 
prices established for the various items, 
pursuant to the Act. 


[Parties] 


The plaintiff is an Illinois corporation 
and sells in interstate commerce in Ken- 
tucky various electric household appliances 
such as toasters, mixers, automatic cookers, 
percolators and grills. The defendants are 
citizens of Glasgow, Kentucky, and operate 
as a partnership two small hardware stores. 
The total sales of the plaintiff’s products 
in these two hardware stores during the 
past five years is estimated to have been 
less than one thousand dollars. 

The plaintiff is the owner of the trade- 
mark “Sunbeam” and other trademarks 
used in connection with that name. It has 
invested many hundreds of thousands of 
dollars, estimated by witnesses to be in 
excess of thirty million dollars, in acquiring 
consumer and distributor good will in 
connection with the trademarks. Acting 
under the Kentucky Fair Trade Act the 
plaintiff has entered into more than four 
thousand contracts with retailers in the 
Commonwealth of Kentucky. It has entered 
into these retailer contracts with thirty 
retailers in Glasgow, Kentucky. The agree- 
ments fix minimum retail prices for the 
products sold in Kentucky. 

The defendants have not executed a fair 
trade contract with the plaintiff or anyone 
acting for it but have, with full knowledge 
of the existence of such contracts in Ken- 
tucky and the minimum prices established 
thereby, willfully advertised, offered for 
sale and sold the plaintiff's products at 
prices below the minimum prices estab- 
lished by the contracts with other retailers 
and threaten to continue to do so. The 
products sold by the defendants were not 
furnished to them by the plaintiff or any 
agent acting on its behalf. It is established 
by the proof that the plaintiff’s property 
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right in its trademarks and the good will 
incident thereto is in excess of the value 
of three thousand dollars in the Glasgow 
area alone. 


[Defenses] 


By their answer and amended answer the 
defendants allege that the Kentucky Fair 
Trade Act is invalid and void. They con- 
tend that it violates the Supremacy Clause, 
impairs the obligations of contracts and 
deprives them of their property without due 
process of law as guaranteed by the United 
States Constitution. They further assert 
that the Act interferes with their property 
rights and ownership in the items they have 
sold and propose to continue to sell; that 
it delegates legislative power and consti- 
tutes special and discriminatory legislation 
in violation of the Kentucky Constitution. 


[Fair Trade History] 


So much has been written in the opinions 
of the state and federal courts on the fair 
trade laws that I hesitate to burden this 
Opinion with background. In the interest 
of clarity I will, however, refer briefly to 
that history. 


It might be said that the first case dealing 
with judicial construction of modern price 
fixing contracts was the case of Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 
373. Dr. Miles Medical Company was a 
corporation engaged in the manufacture 
and sale of proprietary medicines, prepared 
by means of secret methods and formulas 
and identified by distinctive packages, 
labels and trademarks. An extensive trade 
throughout the United States and in certain 
foreign countries had been established by 
the corporation. It sold its medicines to 
jobbers and wholesale druggists who in 
turn sold to retail druggists for sale to the 
ultimate consumer. In order to protect its 
trademark, good will and reputation, it 
sought to control, regulate and govern the 
sale and marketing of its products by con- 
tracts in writing which it required to be 
executed by all jobbers and wholesale 
druggists to whom it sold. The contract 
set forth the prices to be charged for 
separate items. 


The district court sustained a demurrer 
to the bill of complaint for want of equity. 
The Court of Appeals for the Sixth Circuit 
affirmed the judgment. The United States 
Supreme Court sustained the lower court 
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and held that a system of contracts between 
manufacturers and wholesale and retail 
merchants by which the manufacturers at- 
tempt to control not merely the prices at 
which its agents may sell its products, but 
the prices for all sales by all dealers at 
wholesale or retail whether purchasers or 
subpurchasers, and fixing the amount which 
the consumer shall pay, amounts to re- 
straint of trade and is invalid at common 
law in so far as it affects interstate com- 
merce under the Sherman Antitrust Act 
OKaiheZ eo Gl: UE SACS AS Sees, le”) 


The opinion by Mr. Justice Hughes 
stated that the manufacturer could not law- 
fully fix prices for future sales, even though 
the restrictions in such contracts were 
known to the purchaser; that whatever 
rights the manufacturer had in that respect 
must be by agreement. 


It is because of this decision by the 
Supreme Court that the fair trade laws 
were enacted by the states. Their import 
was to authorize the fixing of resale price 
agreements and exempt them from state 
antitrust laws and to require that the estab- 
lished prices in such agreements were to be 
adherred to by all retailers selling the 
products with knowledge of the contract 
irrespective of whether such retailers were 
or were not signers of such agreements. 


In order to free these contracts from the 
Sherman Antitrust Act, Congress enacted 
the Miller-Tydings Act as an amendment 
to the Sherman Act (50 Stat. 693, 15 U. S. 
CRAS 1): 


15eUs SC Awl providese 


“That nothing contained in sections 
1-7 of this title shall render illegal, con- 
tracts or agreements prescribing mini- 
mum prices for the resale of a commodity 
which bears, or the label or container of 
which bears, the trade mark, brand, or 
name of the producer or distributor of 
such commodity and which is in free and 
open competition with commodities of 
the same general class produced or dis- 
tributed by others, when contracts or 
agreements of that description are lawful 
as applied to intrastate transactions, un- 
der any statute, law, or public policy now 
or hereafter in effect in any State, Terri- 
tory, or the District of Columbia in 
which such resale is to be made, or to 
which the commodity is to be transported 
for such resale, and the making of such 
contracts or agreements shall not be an 


1 68,407 


Court Decisions 
Sunbeam Corp. v. Richardson 


Number 53—82 
7-26-56 


unfair method of competition under sec- 
tion 45 of this) titles. 6). 


It was obviously the intention of Con- 
gress that the Miller-Tydings Act should 
provide the same exemption from the fed- 
eral antitrust laws as the state fair trade 
acts sought to provide with reference to the 
state antitrust laws in their respective 
states, but in my opinion only to the extent 
that signers of such agreements and not 
nonsigners were to be included. The 
Miller-Tydings Act contains no wording 
which can be construed to cover retailers, 
such as the defendants here, who did not 
sign the agreements to fix prices. 

It was so held in 1951 by the United 
States Supreme Court in Schwegmann Bros. 
v. Calvert Corp. [1950-1951 TrapE CASES 
J 62,823], 341 U. S. 384. In construing a 
fair trade statute of the State of Louisiana 
the Court said that the Miller-Tydings Act 
did not affect noncontracting competitors 
of contracting retailers. 


On July 14, 1952, Congress passed the 
McGuire Act (66 Stat. 632, 15 U. S. ©. A. 
45(a)) as an amendment to the Federal 
Trade Commission Act. It provided that 
nothing contained in the antitrust acts 
should render unlawful the fixing of prices 
by agreements or contracts and that the 
prices fixed by such agreements would ap- 
ply to both signers and nonsigners. 


Forty five states now have fair trade 
laws. The highest courts for seventeen 
states have approved them under their re- 
spective state constitutions. In five states 
the courts of last resort have held them to 
be unconstitutional. The constitutionality 
of the Fair Trade Law in Kentucky has 
not been passed upon by the Court of 
Appeals of this state. 


[Jurisdiction of Court] 


The defendant challenges the jurisdiction 
of this court on the ground that the contro- 
versy does not involve the jurisdictional 
amount of three thousand dollars exclusive 
of interest and costs. This contention is 
based upon the fact as revealed by the 
record that the total sales of the plaintiff’s 
products by the defendants for the five 
years preceding the filing of the action 
amounted to less than three thousand dollars. 


In cases of this character the jurisdic- 
tional amount is not to be determined by 
the amount of sales and the amount of 
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money derived therefrom but is based upon 
the value of the right to be protected; that 
is, the value of the property right the plain- 
tiff possesses in the good will of its prod- 
ucts. Glenwood Light Co. v. Mutual Light 
Co., 239 U. S. 121; Old Dearborn Co. v. 
Seagram Corp., 299 U. S. 183. 


In unfair trade practices cases it is not 
the immediate pecuniary damages arising 
from the wrongful acts that are alleged 
but the value of the business or the rights 
which the plaintiffs claim to be protected. 
Business reputation and good will are in- 
tangible assets and are to be taken into 
consideration in determining that value. 
Indian Territory Oil & Gas Co. v. Indian 
Territory Illuminating Oil Co., 95 F, 2d 711. 


It is established by the proof that the 
plaintiff has expended hundreds of thousands 
of dollars advertising and promoting its 
trade-marks and that its retailers in Ken- 
tucky alone number approximately 7200. 
It is claimed by the plaintiff that if the 
defendants’ price cutting practices are not 
enjoined that it will result in a loss of 
retail outlets to the plaintiff which will re- 
sult in damages to the plaintiff’s good will 
in an amount far in excess of three thou- 
sand dollars. The jurisdictional amount is 
established by the record. 


[Scope of Old Dearborn Decision] 


The plaintiff relies upon the case of Old 
Dearborn Co. v. Seagram Corp., supra. This 
case was decided in 1936. Since it was 
prior to the enactment of the Miller- 
Tydings Act and the McGuire Act it must 
be considered as having treated the legis- 
lation involved (an Illinois fair trade stat- 
ute similar to the Kentucky law with which 
we are concerned) solely on the question 
of its constitutionality in the light of the 
Fifth and Fourteenth Amendments to the 
United States Constitution. The Court held 
-that the act was valid but it limited its 
holding to the fixing of prices by a contract 
between the parties. The Court ruled that 
there was nothing in the act that was an 
unlawful delegation of power to private 
persons to control the disposition of the 
property of others which it had condemned 
in Eubank v. Richmond, 226 U. S. 137, and 
Carter v. Carter Coal Co., 298 U. S. 238. 

In the Carter case Mr. Justice Sutherland, 
who wrote the opinion in the Old Dearborn 
case, in holding the Bituminous Coal Con- 
servation Act of 1935 unconstitutional said: 
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_ “The power conferred upon the ma- 
jority is, in effect, the power to regulate 
the affairs of an unwilling minority. This 
is legislative delegation in its most ob- 
noxious form; for it is not even delega- 
tion to an official or an official body, 
presumptively disinterested, but to private 
persons whose interests may be and often 
are adverse to the interests of others in 
the same business.” 


This same Justice in Old Dearborn points 
out in that case that the property affected 
had been acquired without any preexisting 
restriction in respect to its use or disposition. 


I point these things out for the purpose 
of emphasizing that in Old Dearborn the 
Court was not concerned with anything 
other than the right of the parties to con- 
tract on price fixing. It had no intention 
of passing upon the constitutionality of an 
act, such as the one in the case at bar, 
where nonsigners of contracts were bound 
against their will. 


[Schwegmann Decision] 


This conclusion is amply justified by the 
decisions of the same Court in Schwegmann 
Bros. v. Calvert Corp., supra. That decision 
upheld the validity of the Miller-Tydings 
Act but expressly limited it in its applica- 
tion to signers of contracts and agreements 
fixing prices and excluded the nonsigners. 
It said that what was granted was a limited 
immunity; that is, a limitation that is 
emphasized by the inclusion in the state 
law and the exclusion in the federal law of 
the nonsigner provision. In my judgment 
Schwegmann Bros. v. Calvert Corp., supra, 
is controlling in the decision of the case at 
bar and the plaintiff is not entitled to in- 
junctive relief unless, by the provisions of 
the McGuire Act, life has been put into 
the Kentucky Fair Trade Statute of 1936. 


[Supremacy Clause] 


Article VI of the Constitution of the 
United States provides that the laws of 
the United States made in pursuance of 
the Constitution shall be the supreme law 
of the land; and that judges in every state 
shall be bound thereby, the laws of any 
state to the contrary notwithstanding. 

This Supremacy Clause, making the con- 
stitutional laws of the United States the 
supreme law of the land, cannot be ignored. 
Whatever the economic philosophy might 
have been in 1936, it had not been expressed, 
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as regards the instant question, by legisla- 
tive enactment. Had the Fair Trade Act 
of Kentucky been attacked before the enact- 
ment of the Miller-Tydings Act of 1937, 
it would have been declared invalid. See 
Schwegmann Bros. v. Calvert Corp., supra. 
In that case the Supreme Court said: 


“Tt is clear from our decisions under 
the Sherman Act (26 Stat. 209) that this 
interstate marketing arrangement would 
be illegal, that it would be enjoined, that 
it would draw civil and criminal penal- 
ties, and that no court would enforce it. 
Fixing minimum prices, like other types 
of price fixing, is illegal per se. U.S. v. 
Socony-Vacuum Oil Co., 310 U. S. 150; 
Kiefer-Stewart Co. v. Seagram & Sons, 
340 U. S. 211. Resale price maintenance 
was indeed struck down in Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 
373) “Uhe fact that ‘a state” authorizes 
the price fixing does not, of course, give 
immunity to the scheme, absent approval 
by Congress.” 

The Miller-Tydings Amendment excepted 
from the Sherman Law contracts or agree- 
ments prescribing minimum prices for the 
resale of trademarked commodities where 
such contracts were valid under the statute 
or policy of the state. 


This amendment, explained by Senator 
Tydings, its author, is intended to permit 
a man who manufactures an article to state 
the minimum resale price of the article in 
a contract with a man who buys it for 
ultimate resale to the public. It is clear 
from the fact that the Miller-Tydings Amend- 
ment was passed that the Congress of the 
United States recognized that legislation 
such as the Kentucky Fair Trade law was 
invalid without an enabling act of the 
national Congress and for that reason saw 
fit to pass the Miller-Tydings Amendment 
to the Sherman Law. 


The plaintiff in the case at bar acknowl- 
edges that the state fair trade laws require 
enabling legislation from the national Con- 
gress. It contends, however, that the in- 
herent right to such law was within the 
state in the exercise of its police power and 
that the Miller-Tydings amendment gave 
the law already enacted by the state legis- 
lature the life it needed to become effective 
and therefore the Supremacy Clause of the 
federal Constitution does not apply. 
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[State Police Power] 


There is such an admixture of economics 
and legal pronouncements in the authorities 
that the question is not without some con- 
fusion in the argument presented. If the 
question of minimum price fixing on fair 
trade articles was subject to legislation 
under the police power of the state, there 
would have been no necessity for a con- 
gressional enabling enactment. The State 
of Kentucky may exercise its police power 
without permission from the federal govern- 
ment. It must be recognized that such 
right was not inherently in the State of 
Kentucky under its police power. The 
matter, in my judgment, was not one sub- 
ject to the exercise of the police power of 
the state. It does not pretend to be for 
the protection of the whole people of 
Kentucky but only for the protection of 
owners and claimers of certain trade-marks 
and the good will which such trade-marks 
carry for the benefit of wholesalers and 
retailers for items which are not necessities 
but luxuries. 


Courts have gone far, including the court 
of last resort in Kentucky, in sustaining the 
police power of the state and in permitting 
it to regulate various things which at the 
time appeared to be necessary for the best 
interests of all the people. The right is not 
absolute and is subject always to restraint 
or abridgment as the public welfare de- 
mands. Mansbach Scrap Iron Co. v. City of 
Ashland, 235 Ky: 265. 


An act of the legislature in the name of 
the police power of the state to regulate 
business of any kind cannot be permitted 
to suspend the Bill of Rights which guar- 
antees as inherent and inalienable the right 
of acquiring and protecting property and 
the right to engage in any business or occu- 
pation and make contracts in reference thereto. 
“Absolute and arbitrary power over the 
lives, liberty and property of freemen exists 
nowhere in a republic, not even in the 
largest majority.” Ky. Const., Secs. 1 and 
Kenton, etc. v. Goodpaster, etc., 304 Ky. 

33: 


In the case of Reeves v. Simons, 289 Ky. 
793, which was a case dealing with a price 
fixing statute known as the Distilled Spirits 
and Wine Fair Trade Act and applied only 
to intoxicating liquors, the Court of Ap- 
peals of Kentucky recognized that the 
Legislature under the police power may 


© 1956, Commerce Clearing House, Inc, 


Number 53—85 
7-26-56 


fix minimum prices on the sale of com- 
modities, whether or not affected with a 
public interest, and cited in support of its 
conclusion, among other cases, Nebbia v. 
People of New York, 291 U. S. 502. The 
Kentucky court, however, hastened to add 
that its opinion, based solely upon the fact 
that the statute under attack, related only 
to the regulation of the sale of liquor and 
expressly refrained from passing its opin- 
ion upon the right of the Legislature to fix 
minimum prices on all commodities. 


It is fundamental that a statute adopted 
in the exercise of the state police power 
must be primarily for that avowed and in- 
tended purpose. It has been judicially 
determined that the fair trade statutes, such 
as the one in question, are more in the 
nature of patent rights or copyright pro- 
tection and are for the benefit of the manu- 
facturer and not for the benefit of the whole 
people of the state. In Old Dearborn Co. v. 
Seagram Corp., supra, the Supreme Court, 
speaking through Mr. Justice Sutherland, 
said: 


“The primary aim of the law is to pro- 
tect the property—namely, the good will 
—of the producer, which he still owns. 
The price restriction is adopted as an 
appropriate means to that perfectly legiti- 
mate end, and not as an end in itself.” 


[Nonsigner Provision of McGuire Act 
—Validity] 

Even though it may be conceded that the 
Miller-Tydings Act and the McGuire Act, 
necessary federal enabling legislation, gave 
the force of law to the Kentucky statute, 
hitherto invalid, the nonsigner provision of 
the Kentucky statute must depend upon the 
validity of the nonsigner provision of the 
McGuire Act. If the nonsigner provision 
of the McGuire Act is unconstitutional, as 
contrary to the Fifth and Fourteenth Amend- 
ments of the United States Constitution, 
then the Kentucky Act must fall, irrespec- 
tive of the Supremacy Clause. 

While the Supreme Court has upheld 
the Miller-Tydings Act it has not passed 
directly upon the nonsigner provision of 
the McGuire Act. Old Dearborn and Schweg- 
mann Bros. v. Calvert Corp., supra, may have 
overruled or modified former decisions of 
the Court on the matter of price fixing as 
to contracting parties, but did not overrule 
or modify decisions as to noncontracting 
parties. Thus, in determining the validity 
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of the nonsigner provision of the McGuire 
Act, this court is faced with the decisions 
of the Supreme Court which have expressly 
declared invalid such legislative enactments. 
Dr. Miles Medical Co. v. Park & Sons Co., 
supra; U.S. v. Socony-Vacuum Oil Co. [1940- 
1943 Trape Cases § 56,031], 310 U. S. 150; 
Kiefer-Stewart Co. v. Seagram & Sons [1950- 
1951 TrapeE Cases { 62,737], 340 U. S. 211; 
and Schechter Corp. v. U. S., 295 U. S. 495. 


While the Supreme Court has handed 
down no decision on this provision in the 
McGuire Act, it strongly suggests that such 
a provision would be declared invalid if trial 
courts are to follow the following language 
in Schwegmann v. Calvert Corp., supra. The 
Court said: 


“Tf a distributor and one or more re- 
tailers want to agree, combine, or con- 
spire to fix a minimum price, they can 
do so if state law permits. Their con- 
tract, combination, or conspiracy—hitherto 
illegal—is made lawful. They can fix 
minimum prices pursuant to their con- 
tract or agreement with impunity. When 
they seek, however, to impose price fixing 
on persons who have not contracted or 
agreed to the scheme, the situation is 
vastly different. That is not price fixing 
by contract or agreement; that is price 
fixing by compulsion. That is not fol- 
lowing the path of consensual agreement; 
that is resort to coercion.” 


At another place in the opinion the Court 
said: 

“Therefore, when a state compels re- 
tailers to follow a parallel price policy, 
it demands private conduct which the 
Sherman Act forbids. See Parker v. 
Brown, 317 U. S. 341, 350. Elimination 
of price competition at the retail level 
may, of course, lawfully result if a dis- 
tributor successfully negotiates individual 
‘vertical’? agreements with all his re- 
tailers. But when retailers are forced to 
abandon price competition, they are driven 
into a compact in violation of the spirit 
of the proviso which forbids ‘horizontal’ 
price fixing. A real sanction can be 
given the prohibitions of the proviso only 
if the price maintenance power granted 
a distributor is limited to voluntary en- 
gagements.” 

On June 11, 1956, the Supreme Court 
handed down a decision in the case of U. S. 
v. McKesson & Robbins [1956 TRADE CASES 
J 68,368]. The Court quoted with approval 
the following language from U. S. v. Bausch & 
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Lomb Co. [1944-1945 Trape Cases { 57,224], 
SYA WES. WU7s 


“A distributor of a trade-marked article 
may not lawfully limit by agreement, ex- 
press or implied, the price at which or 
the persons to whom its purchaser may 
resell, except as the seller moves along 
the route which is marked by the Miller- 
Tydings Act.” 


[Attorney General’s Report] 


In a footnote to the opinion in the case 
of Sunbeam Corporation v. Masters of Mianu 
[1955 Trape Cases { 68,099], 225 F. 2d 191, 
there is set forth the Report of the Attorney 
General’s National Committee to Study the 
Antitrust Laws, which was published on 
March 31, 1955, and is opposed to resale- 
price maintenance. The court comments 
that the report appears to be a very careful 
study of the economic as well as the legal 
considerations of such legislation and that 
the Committee’s conclusions may well be 
influential in the courts as well as Congress. 


The Report recommends that Congress 
repeal both the Miller-Tydings amendment 
to the Sherman Act and the McGuire 
amendment to the Federal Trade Commis- 
sion Act and says: “... thereby subjecting 
resale-price maintenance, as other price- 
fixing practices, to those Federal antitrust 
controls which safeguard the public by 
keeping the channels of distribution free.” 


[Monopoly] 


A monopoly is a monopoly whether 
achieved by unlawful merger or by special 
legislation. The courts alone have the 
responsibility of protecting the public from 
legislation that ignores fundamental law. 


To delegate the authority to fix prices 
on goods of nonsigners with no standard 
or qualification, except the arbitrary judg- 
ment or whim of the manufacturer, is a 
complete departure from legal standards 
required by constitutional provisions. Panama 
Refining Co. v. Ryan, 293 U. S. 388; Schechter 
Corporation v, U. S., supra. 


This legislation must ultimately result in 
monopoly by making the vendor and vendee 
of a commodity the absolute arbiters of the 
property rights of strangers to the contract 
who owns goods of the same brand. To 
stifle trade in any commodity fosters monopoly. 
Sunbeam Corp. v. Wentling [1950-1951 TrapE 
CASEs J 62,935], 192 F. 2d 7. 
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[Separation of Ownership] 


The evil of this legislation is apparent in 
the arguments advanced to sustain it. It 
is strenuously urged that the court must 
recognize that the retailer has only an 
ownership in the article but does not own 
the trade mark or good will. This separa- 
tion of estate in a chattel as to ownership 
is pronounced in the Old Dearborn case, 
recognized by many authorities cited by the 
plaintiff. This court must, of course, re- 
spect the authority which makes such pro- 
nouncement as law. Its application should 
be had, however, only in cases peculiarly 
adapted to such reasoning. 


Circumstances in the present case suggest 
a reexamination of what appears to be a 
pure legal fiction in the light of present day 
economics. The rule, it seems, provides 
that a retail dealer pays his money for an 
item but the purchase price gives him only 
a limited estate. Common sense would 
seem to entitle him to all property rights. 
It may be reasonably assumed that the 
price he paid was established because the 
article bore a certain label or trade mark. 
Had it not been for the label he would not 
have been required to pay such a price. 
The label caused him to buy and the label 
assists him in selling. The value of the 
item is thus enhanced by reason of the 
label indicating that it is an established 
and nationally advertised commodity. If 
the label were removed the price to him 
would be reduced proportionately. What 
that proportion would be is entirely specula- 
tive although it may be assumed that for- 
mulas are set up in the accountancy system 
used to determine wholesale, jobber and re- 
tail prices. Since the price he has paid 
was established, taking all of these matters 
into consideration, it would seem that he 
should own the item outright and be able 
to dispose of it without first having to 
obtain permission from the person from 
whom it was purchased. 


To use an illustration, we may say a man 
buys a Buick automobile. He pays more 
for it because it bears the label “Buick,” 
an established nationally and internationally 
known piece of machinery. He sells the 
car for a greater price because it bears the 
label “Buick.” How can his ownership be 
separated into two parts? If it were made 
by Buick but did not carry with it a labeled 
evidence of that fact, it would not have 
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cost him so much nor could he have sold 
it for so much. 


It is stated and repeated in many opinions 
that legislation and litigation involving price 
fixing statutes have had an eventful and, 
I might add, checkered history in this 
country. One court has stated succinctly 
that the controversy points to basic differ- 
ences in economic philosophies between the 
segment of our system which believes in 
free competition and those who believe that 
products sold under the name of the manu- 
facturer should be eliminated from competi- 
tion insofar as that competition relates to 
resale prices. Eli Lilly & Co. v. Schweg- 
mann Bros. Giant Super Markets {1953 Trane 
CASES { 67,409], 109 F. Supp. 269. 


[Economic Policy] 


Philosophies of economics should have no 
place in judicial determination. Theories 
of economic policy do and should change 
with changing conditions. Those changes, 
as needed should be reflected in legislative 
enactment and not in court opinions. The 
court here is concerned only with the power 
of the Legislature of Kentucky to enact the 
Fair Trade Statute in 1936. The wisdom 
of the economic policy is not to be con- 
sidered. Old Dearborn Co. v. Seagram Corp., 
supra; Moore v. Northern Ky. Ind. Food Deal- 
ers Ass'n. [1940-1943 Trane Cases { 56,115], 
286 Ky. 24. The function of the court is 
not to uphold the act of the legislature 
but to determine the right of the legislature 
within constitutional limits to enact this 
statute. 


[Fifth and Fourteenth Amendments] 


The Fifth Amendment to the United 
States Constitution provides that no person 
shall be deprived of life, liberty or property 
without due process of law. The Four- 
teenth Amendment provides that no state 
shall deprive any person of life, liberty or 
property without due process of law. Legis- 
lation which imposes limited ownership in 
personal property and restricts the use or 
sale of that property, in the absence of con- 
tract with the owner, is a deprivation of 
the property without due process of law 
under recognized interpretation of these 
sections by the courts. 


[Validity of Acts] 
In my opinion neither the McGuire Act 
nor the Fair Trade Statute of Kentucky 
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is a lawful exercise of the police power. 
The portion of the McGuire Act which 
seeks to impose fixed prices upon non- 
signers of contracts contravenes these con- 
stitutional provisions and is invalid. Without 
such provision in the federal law the Ken- 
tucky legislation falls. 


[Kentucky Constitution] 


Section 3 of the Constitution of Kentucky 
provides that no grant of exclusive, special 
public emoluments or privileges shall be 
made to any man or set of men. Section 
19 prohibits the enactment of any law im- 
pairing the obligation of contracts. The 
legislation under consideration is repugnant 
to the provisions of both the federal and 
state constitutions. It is not a proper exer- 
cise of the police power and is therefore 
invalid. The manufacturer may not project 
his control, in the absence of contract, be- 
yond his own sales. He has no inherent 
power incident to production and original 
ownership. Having sold his products at 
prices satisfactory to himself, the public 
is entitled to whatever advantages there 
may be from competition in the subsequent 
offering for sale of the products. Dr, Miles 
Medical Co. v. Park & Sons Co., supra. 


[Complaint Dismissed] 


The complaint should be dismissed at the 
cost of the plaintiff. 

Findings of fact and conclusions of law 
in conformity with this opinion are this day 
entered. 

Conclusions of Law 


1. The court has jurisdiction of the par- 
ties and the subject matter in this action. 

2. The plaintiff may enter into contracts 
and agreements with wholesalers and re- 
tailers to fix prices of its trademarked com- 
modities. Old Dearborn Co. v. Seagram Corp., 
299 U. S. 183; Schwegmann Bros. v. Calvert 
Corp. [1950-1951 TrapE Cases {[ 62,823], 341 
U. S. 384; Miller Tydings Act (50 Stat. 693, 
IS IWISICAY A): 

3. Agreements and contracts between 
the plaintiff and wholesalers and retailers 
in Kentucky fixing prices for the sale of 
certain commodities cannot bind nonsigners 
who are owners of such commodities. Dr. 
Miles Medical Co. v. Park & Sons Co., 220 
U. S. 373; Sunbeam Corp. v. Wentling [1950- 
1951 Trape Cases § 62,935], 192 F. 2d 7; 
Schwegmann Bros, v. Calvert Corp., supra. 
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4. The Kentucky Fair Trade Act, KRS 
365.080 to 365.090, was enacted in 1936. 
The enactment was not properly an exer- 
cise of the police power of the state without 
enabling federal legislation. Article VI of 
the Constitution of the United States, known 
as the Supremacy Clause, bound the State 
of Kentucky to observe restrictions of the 
Sherman Antitrust Law (15 USCA 1-7). 

5. By reason of the Supremacy Clause, 
enabling federal legislation was necessary 
to validate price fixing by the Kentucky 
Legislature. 

6. There was no federal enabling legis- 
lation in 1936 at the time of the enactment 
of the Kentucky Fair Trade Act. Since it 
was not a lawful exercise of the police 
power, it came under the Supremacy Clause 
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of the United States and was void when 
passed. 

7. The Act of Congress of July 14, 1952, 
(66 Stat. 632, 15 USCA 45(a)) known as 
the McGuire Act, did not validate the Ken- 
tucky Fair Trade Act. 

8. The McGuire Act and the Kentucky 
Fair Trade Act, insofar as they seek to im- 
pose price fixing upon wholesalers and re- 
tailers who are not parties to any agreement 
or contract fixing prices, are repugnant to 
the provisions of both the Constitution of 
the United States and the Constitution of 
the State of Kentucky and are therefore 
invalid. Dr. Miles Medical Co. v. Park & 
Sons Co., supra; Schechter Corp. v. U. S., 295 
U. S. 495; Carter v. Carter Coal Co., 298 
UL S)238. 


[] 68,408] E.F. Drew & Co., Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 210—October 
Term, 1955. Docket No. 23724. Argued February 9, 1956. Decided July 13, 1956. 


Petition for review of an order of the Federal Trade Commission pursuant to 
15 U. S. C. §52 and §55(a)(2) directing petitioner, an oleomargarine manufacturer, to 
cease and desist from using certain phrases in the advertising of its oleomargarine. 
Modified and affirmed. 


Federal Trade Commission Act 


False Advertising—Oleomargarine Advertisements—Statutory Definition of False 
Advertisement—Constitutionality—Section 15(a)(2) of the Federal Trade Commission 
Act, which provides that an oleomargarine advertisement shall be deermed misleading in a 
material respect if in such advertisement representations are made or suggested that such 
oleomargarine is a dairy product, is not an unconstitutional abridgment of the freedom of 
speech guaranteed by the First Amendment to the United States Constitution. Congress 
can prohibit or control misleading advertising under its commerce power without the 
deprivation of First Amendment rights. There is no constitutional right to disseminate 
false or misleading advertisements. The section is constitutional even though it does not 
require the Federal Trade Commission to make a finding that oleomargarine advertisements 
are in fact false or misleading. This finding has been supplied by Congress in the Act 
itself, which states that any representation or suggestion that oleomargarine is a dairy 
product is deemed to be misleading. The method selected by Congress to prevent decep- 
tion and substitution of oleomargarine for butter is a matter of legislative discretion, which 
is not subject to attack if reasonably related to the end sought. The slight and incidental 
limitation of speech necessary to avoid the danger of public deception is not an infringe- 
ment of the First Amendment. Also rejected was the contention that Section 15(a)(2) 
is so ambiguous that it is unenforceable, particularly in view of the lack of a definition of 
“dairy product.” 


See False Advertising, Vol. 2, J 6022. 


False Advertising—Oleomargarine Advertisements—Necessity of Proof that Adver- 
tisements Are False and Misleading.—In a proceeding for violation of Sections 12 and 15 
of the Federal Trade Commission Act, it is not necessary that the Federal Trade Com- 
mission establish that oleomargarine advertisements are of a false and misleading character, 
as is required in a proceeding for violation of Section 5 of the Act. Section 15(a) (2) of the 
Act provides that an oleomargarine advertisement shall be deemed misleading in a material 
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respect if in such advertisement representations are made or suggested that such oleo- 
margarine is a dairy product. Since the word “suggested” modifies the word “representa- 
tions,” it is clear that any oleomargarine advertisement which represents or suggests that 
oleomargarine is a dairy product is “misleading in a material respect,” and hence, because 
of Section 15(a)(1), is a false advertisement within the meaning of Section 12. Section 
15(a)(2) of the Act clearly constitutes a finding by Congress that a representation that 
oleomargarine is a dairy product is misleading in a material respect and hence is a false 
advertisement. The Federal Trade Commission, therefore, need not make a finding that 
an oleomargarine advertisement is in fact false and misleading. 


See False Advertising, Vol. 2, J 6021, 6022. 


False Advertising — Oleomargarine Advertisements — Federal Trade Commission — 
Power To Issue Cease and Desist Order for False Oleomargarine Advertisement.—The 
contention that the Federal Trade Commission does not have the authority to issue a cease 
and desist order for violation of Section 15(a)(2) of the Federal Trade Commission Act, 
relating to false oleomargarine advertisements, but only has the authority to issue such 
orders for violation of Section 5 of the Act, was rejected. The definitions in Section 15 are 
specifically stated to be for the purposes of Sections 12, 13, 14; and Section 12, in turn, 
provides that any violation of that section is a violation of Section 5 of the Act. 


See Unfair Practices, Vol. 2, J 5201.251; False Advertising, Vol. 2, J 6022. 


False Advertising—Oleomargarine Advertisements—FTC Order Prohibiting False 
Oleomargarine Advertisements—Validity—A Federal Trade Commission finding that 
advertisements of oleomargarine containing the expressions (1) “churned to delicate, sweet 
creamy goodness,” (2) “the same day-to-day freshness which characterizes our other dairy 
products,” and (3) “country fresh” constituted false advertisements under Section 15 of the 
Federal Trade Commission Act was held to be supported by substantial evidence. Whether 
the advertisements represent or suggest that oleomargarine is a dairy product is a question 
of fact for the Commission. The expressions “churned” and “country fresh” have long 
been associated with butter, and the second expression clearly represents that oleo- 
margarine is a dairy product. The Commission is not required to sample public opinion 
to determine what meaning is conveyed to the public by the particular advertisements. 
The Commission is entitled to draw upon its experience in order to determine, in the 
absence of consumer testimony, the natural and probable result of the use of advertising 
expressions. However, on the motion of the Commission, the reviewing court deleted 
from the Commission’s cease and desist order a provision permitting the use of the name 
of a dairy product which is an ingredient of the oleomargarine, provided the percentage 
of such ingredient is clearly set forth. 


See False Advertising, Vol. 2, ] 6022; Federal Trade Commission Enforcement and 
Procedure, Vol. 2, {| 8611. 
For the petitioner: Samuel J. Loewenstein, New York, N. Y. 


For the respondent: Earl W. Kintner, General Counsel; Robert B. Dawkins, Assistant 
General Counsel; Jno. W. Carter, Jr., and Alvin L. Berman, Attorneys for Federal Trade 
Commission, Washington, D. C. 

Modifying and affirming an order of the Federal Trade Commission in Dkt. 6126. 


Before: Merpina, LUMBARD and WATERMAN, Circuit Judges. 


[Review of Oleomargarine Order] 

WATERMAN, Circuit Judge [Jn full text]: 
Petitioner, E. F. Drew & Co., Inc., seeks 
review of an order of the Federal Trade 
Commission directing it to cease and desist 
from using certain phrases in the advertising 
of its oleomargarine. Although petitioner 
questions the conclusions arrived at by the 
Commission, there is no dispute as to the 
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following facts: Petitioner, a Delaware cor- 
poration having its principal place of busi- 
ness in New York, sells and distributes 
oleomargarine under the name “Farm Queen” 
to dairies and milk dealers in several states. 
In order to aid these milk dealers in the 
sale of its margarine to consumers, peti- 
tioner distributes in the mails and in inter- 
state commerce a variety of circulars, letters, 


1 68,408 


71,748 


and other advertisements. These advertise- 
ments of petitioner’s oleomargarine con- 
tained, until discontinued by petitioner, the 
expressions “churned to delicate, sweet 
creamy goodness” “country fresh,” and “the 
same day-to-day freshness which character- 
izes our other dairy products.” The com- 
plaint alleged that these and expressions of 
similar import were “misleading in material 
respects and constitute false advertisements, 
as such term is defined in Section 15 of the 
Federal Trade Commission Act.” The hear- 
ing examiner found that the statements 
“churned to delicate, sweet creamy good- 
ness” and “the same day-to-day freshness 
which characterizes our other dairy prod- 
ucts” were representations that petitioner’s 
oleomargarine is a dairy product. The Com- 
mission modified this finding by adding the 
expression “country fresh,’ and affirmed 
the finding as modified. The Commission 
adopted the other findings of the examiner, 
affirmed the initial decision, and issued its 
order to cease and desist. This court has 
jurisdiction over the petition for review 
nba: Zieh Ole Ses Suse eyaal WS we, Se. 
§45(c) and (d), and the venue is proper 
under 15 U.S. C. § 45(c). 


[Tssues] 


This case raises questions concerning the 
construction and constitutionality of §15 
(a)(2) of the Federal Trade Commission 
AG, ky 15S, C, SHIG)CA), anal ig wae 
second such case to reach a Court of Ap- 
peals. The first, Reddi-Spred Corporation 
v. Federal Trade Comm’n, 3 Cir. 1956 [1956 
TRADE CASES { 68,251], 229 F. 2d 557, was 
decided in favor of the Commission in all 
respects. However, the questions presented 
here, though similar to those involved in 
the Reddi-Spred case, include somewhat 
different arguments. The questions pre- 
sented by this case may be stated as follows: 
(1) In a proceeding for violation of §§ 12 
and 15 of the Federal Trade Commission 
Ach 15 0U. Sai@, 8$52 and e55;,.involvine 
oleomargarine advertisements, is it neces- 
sary to establish that the acts and practices 
involved are of a false and misleading char- 
acter, as is required in a proceeding for 
violation of §5 of the Act, 15 U. S.C. § 45? 
(Zl S5@).(2) wotather Actas oi UaeSaG 
§ 55(a)(2), is construed so as to make such 
proof unnecessary, is that subsection con- 
stitutional? (3) Are the findings of fact, 
upon which the order to cease and desist is 
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predicated, supported by substantial evi- 
dence? These questions will be considered 
seriatim. 


I 
[Finding that Ads Are False—Necessity] 


Petitioner contends that the Commission 
must establish that petitioner’s advertise- 
ments have the tendency or capacity to 
deceive consumers, 1. e., are of a false and 
misleading character, and hence that they 
would be likely to induce the purchase of 
the oleomargarine under the mistaken belief 
that it was a dairy product. The Commis- 
sion, conceding that it has made no such 
finding, believes that such a finding is not 
required in a proceeding for violation of 
§ 15(a)(2). We therefore turn to an exami- 
nation of the pertinent statutory language. 

Section 12(a), 15 U. S. C. §52(a), makes 
it “unlawful for any * * * corporation to 
disseminate, or cause to be disseminated, 
any false advertisement—(1) By United 
States mails, or in commerce by any means, 
for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the 
purchase of food * * *”’ Section 12(b), 15 
U. S. C. §52(b), provides that “The dis- 
semination or the causing to be disseminated 
of any false advertisement within the pro- 
visions of subsection (a) of this section 
shall be an unfair and deceptive act or 
practice in commerce within the meaning 
of section 5.’ Section’ 5, 15)U. S2 (Gy s45; 
authorizes the Commission to institute pro- 
ceedings and in a proper case to issue a 
cease-and-desist order. Thus the Commis- 
sion has the power and the duty to issue 
a cease-and-desist order whenever it finds, 
on the basis of substantial evidence: (1) that 
the advertisement is disseminated by the 
mails or in commerce; (2) that the adver- 
tisement is false; and (3) that the advertise- 
ment is disseminated “for the purpose of 
inducing, or which is likely to induce, directly 
or indirectly, the purchase of food * * *’ In 
this case the Commission has found, and 
petitioner concedes, that the advertisements 
involved were disseminated by the mails 
and in commerce, and that such dissemina- 
tion was for the purpose of inducing, directly 
or indirectly, the purchase of its ‘Farm 
Queen” oleomargarine. It follows that we 
need only inquire whether the Commission 
has properly concluded that the expressions 
used in petitioner’s advertising constitute 
“false advertisements.” 
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Section 15(a)(1), 15 U.S.C. § 55(a)(1), 
defining the term “false advertisement” as 
used in §12, 15 U. S. C. § 52, provides that 
any advertisement which is misleading in a 
material respect is a “false advertisement.” 
We now arrive at the crucial statutory pro- 
vision, subsection (a)(2) of §15, 15 U.S. C. 
§55(a)(2). This subsection, in effect, pro- 
vides a special definition of “false advertise- 
ment” for use in certain cases involving 
oleomargarine: “In the case of oleomargarine 
or margarine an advertisement shall be 
deemed misleading in a material respect if 
in such advertisement representations are 
made or suggested by statement, word, 
grade designation, design, device, symbol, 
sound, or any combination thereof, that 
such oleomargarine or margarine is a dairy 
product * * *” Since the word “suggested” 
modifies the word “representations,” it is 
clear that any oleomargarine advertisement 
which represents or suggests in any manner 
that it is a dairy product is “misleading in a 
material respect,” and hence, because of 
the provisions of §15(a)(1), is a “false ad- 
vertisement” within the meaning of § 12. 
Section 15(a) (2) of the Federal Trade Com- 
mission Act clearly constitutes a finding by 
Congress that a representation that oleo- 
margarine is a dairy product is misleading 
in a material respect and hence is a false 
advertisement. We therefore hold that the 
Commission, in a case coming within § 15 
(a)(2), is relieved of the requirement of 
finding that the advertising is in fact false 
and misleading. Reddi-Spred Corporation 
v. Federal Trade Commission, 3 Cir. 1956 
[1956 Trape CAsEs f 68,251], 229 F. 2d 
557. We think the statutory language is 
so clear and unambiguous that we think it 
unnecessary to discuss the extended legis- 
lative history of §15(a)(2). See Ex parte 
Collett, 1949, 337 U. S. 55, 61; Umited States 
v. Missouri Pacific R. Co., 1929, 278 U. S. 
- 269, 278, and cases there cited. Suffice it 
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to say that the legislative history supports 
in copious detail the construction we have 
given the statute.? 


[Authority To Issue Order] 


Petitioner also contends that the Com- 
sion is not authorized to issue a cease-and- 
desist order for violation of § 15(a)(2), 
15 U. S. C. §55(a)(2), but can issue such 
orders only for violation of §5, 15 U.S. C. 
§ 45. Petitioner’s argument rests on the 
thesis that the definition of false advertise- 
ment set forth in subsections (a)(1) and 
(a)(2) of §15 applies only to §13 of the 
Act, 15 U. S. C. §53, which provides for 
preliminary injunctions, and § 14,15 U.S.C. 
§ 54, which creates criminal penalties. Exami- 
nation of the statutory language demon- 
strates that petitioner’s contention is un- 
sound: the definitions in § 15 are specifically 
stated to be “For the purposes of Sections 
12, 13 and 14”; and §12 in turn provides 
that any violation of that section is a vio- 
lation of §5.? We so stated in Fresh Grown 
Preserve Corp. v. Federal Trade Comm’n, 2 
Cir. 1942 [1940-1943 Trapre Cases § 56,191], 
125 F. 2d 917, 919. The Commission’s action 
in issuing a cease-and-desist order under 
§5 as a sanction for violations of §§12 
and 15 has been sustained in numerous 
cases. See, e. g., Charles of the Ritz Dis- 
tributors Corp. v. Federal Trade Comnvn, 2 
Cir. 1944 [143 F. 2d 676, 1944-1945 TraprE 
Cases § 57,267] 143 F. 2d 676, 684 [Miles 
Laboratories, Inc. v. FTC, CA D. C. 1944, 
1944-1945 TrapE Cases § 57,206]. 


II 
[Constitutionality | 


Petitioner asserts that §15(a)(2), as we 
have construed it, is an unconstitutional 
abridgment of the freedom of speech guar- 
anteed by the First Amendment. The Com- 
mission, relying on Valentine v. Chrestensen, 


1 Section 15(a)(2) was enacted in 1950 as part 
of a legislative compromise which resulted in 
the repeal of excise taxes which had been im- 
posed on oleomargarine since 1886. Senator 
McCarthy, the sponsor of the amendment which 
is now § 15(a)(2), stated that the purpose of 
§ 15(a)(2) was ‘‘to prevent any form of ad- 
vertisement [of oleomargarine] which gives the 
impression, directly or by inference, that the 
consumer is buying butter.’’ Cong. Rec., Jan. 
6, 1950, pp. 128-129. The managers of the amend- 
ment in the House stated that its purpose was 
to make ‘‘any advertisement of oleomargarine 
or margarine misleading if such advertisement 
represents that oleomargarine or margarine is 
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avdainyeproducts*<* #55 yo NO: Lolo SIst 
Cong., 2d Sess., p. 6, Cong. Rec., March 4, 1950, 
p. 2867. The legislative background is discussed 
in greater detail in the opinion of the Federal 
Trade Commission in this case, In re H. F. 
Drew & Co., Inc., F. T. C. Docket No. 6126. 

2See the exact language of §12(b), 15 
U. S. C. § 52(b). The interrelation of §§ 12, 13, 
14 and 15 with §5 is further illustrated by the 
provision in §13(a), 15 U. S. C. §53(a), au- 
thorizing the Commission to enjoin the dissemi- 
nation of an advertisement which violates § 12 
“pending the issuance of a complaint by the 
Commission under section 5 * * *’’ 


1 68,408 


71,700 


1942, 316 U. S. 52, 54; Breard v. Alexandria, 
1951, 341 U. S. 622, 641-642; and Pollak v. 
Public Utilities Comm’n, D. C. Cir. 1951, 
191 F. 2d 450, 457, rev’d on other grounds, 
343 U. S. 451, replies that all commercial 
advertising is without the protection of the 
First Amendment. We think it sufficient to 
state that Congress can prohibit or control 
misleading advertising under the postal 
fraud statutes, Donaldson v. Read Magazine, 
1948, 333 U. S. 178, 191, or under its com- 
merce power, American Medicinal Products 
v. Federal Trade Comm’n, 9 Cir. 1943 [1940- 
1943 Trape Cases § 56,329], 136 F. 2d 426, 
427, without deprivation of First Amend- 
ment rights. There is no constitutional 
right to disseminate false or misleading 
advertisements. 


Petitioner, however, contends that there 
is no proof and no finding that its adver- 
tisements were in fact false or misleading. 
But this finding has been supplied by Con- 
gress in the statute itself, which states that 
any representation or suggestion that oleo- 
margarine is a dairy product is deemed to 
be misleading. Nor is such a finding unrea- 
sonable. Congress might well think that 
confusion, deception and substitution of 
oleomargarine for butter or other dairy 
products was a problem that deserved legis- 
lative action. The method selected by Con- 
gress to effect this purpose is a matter of 
legislative discretion, not subject to attack 
if reasonably related to the end sought. Cf. 
Carolene Products Co. v. United States, 1944, 
323) Woe 18s 23) 27-32: 


Nor is the slight and incidental limitation 
of speech necessary to avoid the danger of 
public deception an infringement of the 
First Amendment. Petitioner remains free 
to advertise its product. It is prohibited 
only from representing or suggesting that 
its product is a dairy product. “It is not 
difficult to choose statements, designs and 
devices which will not deceive.” United 
States v. 95 Barrels of Vinegar, 1924, 265 
U. S. 438, 443. 


Petitioner also contends that § 15(a)(2) 
“ig so ambiguous as to render its unen- 
forceable,’ objecting particularly to the 
lack of a definition of “dairy product.” The 
Third Circuit has recently rejected a similar 
contention. Reddi-Spred Corporation v. Fed- 


3 Petitioner also contends that two surveys 
purporting to show public reaction to peti- 
tioner’s advertisements were erroneously ad- 
mitted in evidence. Neither the hearing 


1 68,408 


Court Decisions 
E. F. Drew & Co., Inc. v. FTC 


Number 53—92 
7-26-56 


eral Trade Commission, supra. We think the 
statute contains no ambiguity, but is ex- 
pressed in plain and definite language. The 
term “dairy product,” we think, must have 
been used in the sense of ‘made of milk or 
from some milk derivative.” But whether 
or not that is so is not crucial here because 
everyone, and most assuredly petitioner, 
understands that the “dairy product” re- 
ferred to insofar as this case is concerned 
is butter. 


III 
[Sufficiency of Evidence] 


Petitioner’s final contention is that there 
is no substantial evidence in the record to 
support the Commission’s findings of fact.’ 
Petitioner argues that margarine is “churned” ; 
that Congress has used the word “churned” 
in defining oleomargarine in the Internal 
Revenue Code; that the word “creamy” as 
used in its advertisements connotes texture 
and not that the product contains cream; 
that the phrase ‘country fresh” is used 
metaphorically to describe the quality of 
its oleomargarine, etc. However, it is not 
our function to determine the truth of these 
claims or to determine the sense in which 
words are used, but only to determine 
whether the Commission’s findings of fact 
are supported by substantial evidence. §5(c), 
15 U. S. C. §45(c); Independent Directory 
Corp. v. Federal Trade Commission, 2 Cir. 
1951 [1950-1951 TrapE Cases { 62,817], 188 
FB. 2d 468, 470; Gelb v. Federal Trade Com- 
mission, 2 Cir. 1944 [1944-1945 Trapre CASES 
57,279], 144 F. 2d 580, 582; Armand Co. v. 
Federal Trade Commission, 2 Cir. 1935, 78 F. 
2d 707, 707-708. Whether petitioner’s ad- 
vertisements represent or suggest that its 
oleomargarine is a dairy product is a ques- 
tion of fact for the Commission. Leach v. 
Carlile, 1922, 258 U. S. 138, 139-140. 


We think that the Commission’s finding 
that in petitioner’s advertising “representa- 
tions are made or suggested * * * that 
such oleomargarine * * * is a dairy product” 
is supported by substantial evidence. The 
expressions “churned” and “country fresh” 
have long been associated with butter, and 
their use in connection with petitioner’s 
oleomargarine might suggest to some pur- 
chasers that its product had a composition 
and origin similar to butter, while the ex- 
examiner nor the Commission relied on the sur- 
veys in reaching their conclusion, and therefore 


their admission could not constitute prejudicial 
error. : 
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pression “the same day-to-day freshness 
which characterizes our other dairy prod- 
ucts” clearly represents that petitioner’s 
oleomargarine is a dairy product. The Com- 
mission is not required to sample public 
opinion to determine what meaning is con- 
veyed to the public by particular advertise- 
ments. Zenith Radio Corporation v. Federal 
Trade Commission, 7 Cir. 1944 [1944-1945 
TRADE Cases § 57,252], 143 F. 2d 29, 31; 
see also New American Library of World 
Literature v. Federal Trade Commission, 2 
Cir. 1954 [1954 Trane Cases § 67,752], 213 
F. 2d 143, 145. The Commission, which 
is deemed to have expert experience in 
dealing with these matters, Federal Trade 
Comm'n v. R. F. Keppel & Bro., Inc., 1934, 
291 U. S. 304, 314, is entitled to draw upon 
its experience in order to determine, in the 
absence of consumer testimony, the natural 
and probable result of the use of advertising 
expressions. Siegel Co. v. Federal Trade 
Comm'n, 1946 [1946-1947 Trappe CAsEs 
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[Order Modified] 


In reviewing the initial decision of the hear- 
ing examiner, the Commission, sua sponte, 
determined that it had no authority to in- 
clude in a cease-and-desist order under 
§15(a)(2) a proviso permitting the un- 
restricted use of the name of a dairy product 
which is an ingredient of an oleomargarine 
even if accompanied by a statement of the 
percentage thereof. The Commission, there- 
fore, has asked us to modify its order by 
striking from the proviso to paragraph 1 
of its order the following language: “or a 
truthful statement that said product con- 
tains butter or any other dairy product 
provided the percentage thereof contained 
is clearly and conspicuously set forth.” The 
Commission’s requested modification is un- 
opposed and should be granted. The pro- 
viso as modified will read: 


“Provided, however, that nothing con- 
tained in this order shall prevent the use 


in advertisements of a truthful, accurate 
and full statement of all of the ingredients 
contained in such product.” 


7 57,451], 327 U. S. 608, 614; Federal Trade 
Comm’n v. Hires Turner Glass Co., 3 Cir. 
1935, 81 F. 2d 362, 364. Since the Com- 
mission’s findings of fact are not clearly 
unreasonable and are based on substantial 
evidence, they cannot be set aside. 


The order of the Commission is affirmed 
as modified. 


[] 68,409] United States v. Philco Corporation. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 18216. Filed July 13, 1956. 


Case No. 1211 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Exclusive Dealing—Consent Decree—Practices En- 
joined—Exclusive Territories and Dealing—Tying Arrangements—Heavy Household 
Appliances—A manufacturer of radios, phonographs, television sets, and heavy house- 
hold appliances was prohibited by a consent decree from entering into any agreement 
with any wholesale distributor or retail dealer (1) giving the manufacturer the right to 
purchase any of its products for the account of such distributor or dealer, (2) preventing 
or restricting such distributor or dealer from selling or otherwise dealing in products not 
produced by the manufacturer, or (3) limiting or restricting the persons to whom or the 
territory within which any wholesale distributor or retail dealer may choose to sell the 
manufacturer’s products. The manufacturer also was prohibited from refusing to enter 
into or canceling any contract with a wholesale distributor or retail dealer because of his 
refusal to agree or adhere to any contract contrary to the above prohibitions and from 
conditioning the filling of any order placed by any established wholesale distributor for 
any of its products upon the understanding that such distributor will purchase any other 


product of the manufacturer. 

However, the decree provided that the manufacturer may exercise its right to choose 
and select its distributors and customers, to designate geographical areas in which such 
distributors shall respectively be primarily responsible for wholesaling its products, and 
to terminate the franchises of distributors who do not adequately represent and promote 
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the sale of all the manufacturer’s products. The decree also permitted the manufacturer, 
at the request of any wholesale distributor or retail dealer, to purchase products for the 
account of such person from another wholesale distributor or retail dealer. 


See Combinations and Conspiracies, Vol. 1, { 2005.690, 2005.848; Exclusive Dealing, 
Vol. 1, $ 4009.100, 4009.350, 4009.580; Department of Justice Enforcement and Procedure, 


Vol. 2, § 8321.48, 8421. 


For the plaintiff: Edward A. Foote, First Assistant, Antitrust Division, and W. D. 
Kilgore, Jr., Harry N. Burgess, William L. Maher, Charles F. B. McAleer, and Donald 


G. Balthis, Attorneys. 


For the defendant: Charles I. Thompson, H. B. Weaver, Jr., Frederic L. Ballard, Jr., 
Edwin H. Pewett, and Philip Dechert (Ballard, Spahr, Andrews & Ingersoll, Philadelphia, 
Pa., and Weaver & Glassie, Washington, D. C., of counsel). 


Final Judgment 

Autan K. Grim, District Judge [In full 
text]: The plaintiff United States of America 
having filed its Complaint herein on De- 
cember 15, 1954, the defendant having filed 
its Answer denying the substantive allega- 
tions thereof, and the parties hereto by 
their respective attorneys having consented 
to the entry of his Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without this Final Judg- 
ment constituting evidence or an admission 
by any party hereto with respect to any 
such issue; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is 
hereby; 


Ordered, adjudged and decreed as follows: 


I 


[Clayton and Sherman Acts] 

This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states claims for re- 
lief against the defendant under Section 1 
of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce from unlawful restraints and monop- 
olies,’ commonly known as the Sherman 
Act, as amended, and Section 3 of the Act 
of Congress entitled “An Act to supplement 
existing laws against unlawful restraints 
and monopolies and for other purposes,” 
commonly known as the Clayton Act. 


II 
[Definitions] 
As used in this Final Judgment: 
(A) “Philco” shall mean the defendant 


Philco Corporation, with its present principal 
place of business in Philadelphia, Pennsylvania ; 
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(B) “Person” shall mean an individual, 
partnership, firm, corporation, association 
or other business or legal entity; 


(C) “Wholesale distributor” shall mean 
any person (other than Philco and its sub- 
sidiaries) engaged in the purchase from 
manufacturers of products for resale pri- 
marily to retail dealers. “Retail dealer” 
shall mean any person (other than Philco 
and its subsidiaries) engaged in the sale of 
products primarily to consumers. 


(D) “Products” shall mean home radio 
receivers, phonographs, television receivers, 
refrigerators, freezers, air conditioners and 
electric ranges, and each of them, and ac- 
cessories and repair and replacement parts 
therefor. 


(E) “Philco products” shall mean prod- 
ucts sold by Philco under any brand name 
owned by it. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant and to each of 
its subsidiaries, successors, assigns, officers, 
directors, servants, employees and agents, 
and to all persons in active concert or par- 
ticipation with the defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 
[Exclusive Dealing and Tying Arrangements 
Prohibited] 
Defendant Philco is enjoined and re- 
strained from: 


(A) Entering into, adhering to or en- 
forcing any contract, agreement or under- 


standing with any wholesale distributor or 
retail dealer: — 
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(1) giving defendant Philco the right 
to purchase any Philco products for the 
account of such distributor or dealer, 
provided, however, that Philco may at 
the request of any wholesale distributor 
or retail dealer purchase Philco products 
for his account from another wholesale 
distributor or retail dealer; 

(2) preventing or restricting such dis- 
tributor or dealer from selling or other- 
wise dealing in products not manufac- 
tured by Philco; 

(3) limiting or restricting, directly or 
indirectly, the persons to whom or the 
territory within which any wholesale dis- 
tributor or retail dealer may choose to 
sell Philco products. 

(B) Refusing to enter into or canceling 
any contract with a wholesale distributor 
or retail dealer for the distribution of any 
Philco products because of his refusal to 
agree or adhere to any contract, agreement 
or understanding contrary to any of the 
provisions of subsection (A) of this Sec- 
tion IV. 

(C) Conditioning the filling of any order 
placed by any established Philco wholesale 
distributor for any Philco product upon the 
agreement or understanding that such dis- 
tributor will purchase any other Philco 
product. 

(D) Subject to subsections (A), (B), and 
(C) above, Philco may exercise its right to 
choose and select its distributors and cus- 
tomers and to designate geographical areas 
in which such distributors shall respectively 
be primarily responsible for wholesaling 
Philco products and to terminate the fran- 
chises of distributors who do not adequately 
represent Philco and promote the sale of 
all Philco products in areas so designated 
as their primary responsibility. 

V 
[Notice of Judgment] 

Defendant Philco is directed, within 60 
days after the entry of this Final Judgment, 
to serve by mail upon each Philco dis- 
tributor a conformed copy hereof. 


VI 


[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the As- 
sistant Attorney General in charge of the 
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Antitrust Division, and on reasonable notice 
to the defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(A) Access, during the office hours of 
the defendant, to those parts of the books, 
ledgers, accounts, correspondence, memoranda, 
and other records and documents in the 
possession or under the control of the de- 
fendant which relate to any matters con- 
tained in this Final Judgment; 


(B) Subject to the reasonable conven- 
ience of the defendant and without restraint 
or interference from the defendant, to in- 
terview officers or employees of the de- 
fendant, who may have counsel present, 
regarding any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
this Final Judgment. 


No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the De- 
partment of Justice except in the course of 
legal proceedings in which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions thereof, for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof. 


VIII 
[Effective Date] 


This Final Judgment shall become effec- 
tive ninety (90) days after entry herein. 
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[7 68,410] Eastman Kodak Company v. Morton Siegel, doing business as Tower 
Photo Shop. 


In the New York Supreme Court, Appellate Division, First Department. Dated May 
22, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Commodities Which May Be Fair Traded—Camera Outfit Containing 
Fair Traded and Non-Fair Traded Products.—An injunction entered in a fair trade en- 
forcement action was modified so as to make its prohibitions applicable to a camera outfit, 
which bore the fair trader’s trade-mark and contained different fair traded and non-fair 
traded trade-marked products of the fair trader’s manufacture. Since the camera outfit 
bore the label, trade-mark, and brand name of the producer of the outfit, it was a com- 
modity, defined by the New York Fair Trade Act as “any subject of commerce,” which 
could be fair traded under the New York Act. Also, the camera outfit was listed in the 
fair trade contract. 


See Fair Trade, Vol. 1, f 3145.34, 3282, 3452.34. 
For the plaintiff: White & Case, New York, N. Y. 
For the defendant: Sugarman, Kuttner & Fuss, New York, N. Y. 


Modifying and affirming a judgment of the New York Supreme Court, New York 
County, 1956 Trade Cases {| 68,273; for other opinions of the Court, see 1955 Trade Cases 
{| 68,010, 67,952. 


Judgment unanimously modified by elim- 
inating from the first decretal paragraph of 
the judgment appealed from that portion 
which excludes from the restraining pro- 
visions of the judgment “any combination 
package which consists of some different 
trade-marked products of the plaintiff’s manu- 
facture not all of which are fair traded when 
sold separately.” The fact remains that the 
package involved, to wit: the Brownie 
Hawkeye Flash Outfit, bears the label, 
trade-mark and brand name of the pro- 
ducer of the package and is listed as such 
in the company’s Retailer Fair Trade Agree- 
ment as revised April 1, 1954—the sole 
condition necessary to render the statute 
applicable (Guerlain, Inc. v. Woolworth Co. 


[1946-1947 TrapEe Cases § 57,588], 297 N. Y. 
11). Section 369-a of the General Business 
Law permits agreements fair trading any 
commodity—defined by section 369-d of 
said law as “any subject of commerce’— 
which bears, or the label or content of 
which bears, the trade-mark, brand, or 
name of the producer and which is in fair 
and open competition with commodities of 
the same general class produced by others. 
Under such circumstances the plaintiff is 
entitled to the protection afforded by the 
General Business Law. As so modified the 
judgment is affirmed. Settle order on notice. 
Concur—Peck, P. J., Brerrer, Borern, FRANK 
and VALENTE, JJ. 


[1 68,411] Adams Dairy Inc. v. Patrick J. Burke, Reed J. White, Charles Speicker- 


man, Thomas Conroy, Walter Bush, Robert A. Stewart and Fackney L. Smith, individu- 
ally and as officers and members of Milk Wagon Drivers and Inside Dairy Employees 
Union Local 603, affiliated with International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL and as representatives of the class consist: 
ing of the members of Milk Wagon Drivers and Inside Dairy Employees, Union Local 603 
affiliated with International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL; Local 603, Milk Wagon Drivers and Inside Dairy Employees 
Union, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, AFL; John Doe and Richard Roe; and Maury E. Rubin 
doing business as St. Louis Labor Tribune. ; : 


In the Supreme Court of Missouri, Division Number Two. 


9, 1956. 


Appeal from the Circuit Court of the County of St. Louis. 
LeDriereE, Judge. 
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No. 44965. Filed July 


Honorable Raymonp E. 
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Missouri Antitrust Act 


Combinations and Conspiracies Under State Laws—Labor Unions—Consumption 
Boycott—Legality of Concerted Activity of Union and Publisher.—The concerted activity 
of a local teamsters’ union and a publisher of a weekly newspaper in distributing a 
pamphlet and publishing newspaper articles urging the public not to buy a dairy’s 
products was held to constitute an illegal conspiracy in violation of the Missouri antitrust 
laws. Neither the objective of the concerted labor activity nor the means by which the 
objective was sought was lawful. The combination of the union and the publisher to 
stop the sale of the dairy’s products, having no lawful objective, resulted in the restraint 
of the purchase and sale of the dairy’s products. The publisher voluntarily joined in the 
conspiracy with full knowledge of the objectives of the union, and in aid of the conspiracy 
published misleading articles and published coupons, containing an implied threat and 
appealing to his readers and to the public to stop the purchase and sale of the dairy’s 
products. When the purpose of a combination is illegal, every act in furtherance of the 
combination is illegal. The activity of the defendants was held to constitute a boycott 
of the dairy’s products, and the manner in which it was carried out resulted in a “con- 
sumption boycott.” The defendants’ contention that they were only engaging in activities 
which are guaranteed by the First and Fourteenth Amendments of the United States 
Constitution and by the Missouri Constitution was rejected. 


See Combinations and Conspiracies, Vol. 1, § 2313.27, 2445.27. 


Combinations and Conspiracies Under State Laws—Labor Unions—Jurisdiction of 
State Court Over Labor Union’s Activities.—A state court held that it had jurisdiction 
in an action charging that a union and a publisher violated the Missouri antitrust laws by 
conspiring to urge the public not to buy a dairy’s products. Although the defendants 
denied any violation of the National Labor Relations Act, they contended that the state 
court did not have jurisdiction over the subject matter of the action because the processes 
provided for in that Act are exclusive. Rejecting the contention, the court held that the 
dairy did not allege unfair labor practices under the Act, and that the facts in the case 
do not reasonably bring the controversy within the sections of the Act prohibiting unfair 
labor practices or within that conduct for which protection is afforded by the Act. 
Therefore, the state court was not prohibited, by reason of the National Labor Relations 
Act, from exercising jurisdiction. 

See Combinations and Conspiracies, Vol. 1, { 2401.27, 2441. 

For the appellant: Schermer & Price, St. Louis, Mo. 

For the respondents: Wiley, Craig, Armbruster, Schmidt & Wilburn, St. Louis, Mo. 


[Parties] 

SrocKARD, COMMISSIONER [Jn full text]: 
This suit was filed in the Circuit Court of 
St. Louis County, Missouri, by plaintiff, a 
corporation engaged in processing milk and 
selling the milk and milk products exclu- 
sively at wholesale to retail stores in the 
St. Louis area, to enjoin certain acts of the 
defendants alleged to constitute an illegal 
conspiracy designed to injure and destroy 
its business, and for damages alleged to 
have been caused to its business by such 
acts. 

The defendants, except Maury Rubin, are 
member, officers and agents of Local 603, 
Milk Wagon Drivers and Inside Dairy 
Employees Union, affiliated with the Inter- 
national Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL. The action is brought against Local 
603 and the above named defendants indt- 
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vidually and as a class. Maury Rubin is 
the sole owner and publisher of a weekly 
newspaper published in St. Louis known 
as the St. Louis Labor Tribune. 


[Trial Court] 


The parties agreed to try together the 
issues on both the temporary and per- 
manent injunction, and it was stipulated 
that the portion of plaintiff’s petition relat- 
ing to damages would be reserved for 
later hearing. At the conclusion of the evi- 
dence the trial court dismissed “so much 
of plaintiff's petition as seeks equitable 
relief’ and plaintiff has appealed. Our 
appellate jurisdiction is invoked on the 
ground that constitutional questions are 
involved under the First and Fourteenth 
Amendments of the United States Consti- 
tution, and Missouri Constitution of 1945, 
Article I, Section 29. 
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[Representation of Employees] 


Plaintiff’s employees may be divided into 
three groups: (1) inside workers and clerical 
employees, (2) ice cream wagon drivers, 
and (3) milk wagon drivers. From the time 
plaintiff entered business in the St. Louis 
area and until July 1954, Local 603 was 
the recognized collective bargaining repre- 
sentative for each of the three groups, and 
plaintiff and Local 603 had a contractual 
relationship covering each group. In 1954 
plaintiff and Local 603 entered into contracts 
for the first two groups named above, but 
some of the employees in group 3 formed an 
organization known as the “Independent 
Wholesale Dairy Products Salesmens Asso- 
ciation,” hereafter referred to as the “in- 
dependent union” which submitted a peti- 
tion to the National Labor Relations Board, 
hereafter referred to as “N. L. R. B.,” 
requesting certification. The N. L. R. B. 
conducted an election, to which Local 603 
and plaintiff consented, and the independent 
union was selected by a majority of the 
employees in group 3. Immediately after 
the result of the election was known, Local 
603 filed charges with the N. L. R. B. alleg- 
ing that plaintiff had engaged in unfair 
labor practices in violation of Section 8(a) 
of the Labor Management Relations Act, 
1947, 29 U. S. C. A. § 141 et seq. hereafter 
referred to as the “federal Act,” in that it 
had coerced and intimidated its employees 
to support the independent union. These 
charges were subsequently dismissed by the 
N. L. R. B. after being “carefully investi- 
gated and considered” for the reason that 
there was “insufficient evidence of violations.” 
The N. L. R. B. certified the independent 
union as the exclusive collective bargaining 
representative for all the employees in 
group 3 and plaintiff entered into a con- 
tract with that union. 


[| Defense] 


The defendants pleaded, and at the hear- 
ing the officers of Local 603 testified, that 
the certification by the N. L. R. B. of the 
independent union is not being challenged, 
that Local 603 does not claim to represent 
plaintiff's employees in group 3 for any 
purpose, that since the certification it has 
not requested or demanded of anyone that 
Local 603 be recognized as the collective 
bargaining representative for said employees, 
and further that the defendants have not 
requested or demanded of plaintiff, or any- 
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one else, that plaintiff's employees in group 
3 be coerced into joining Local Union 603. 


[Pamphlet Distributed] 


A short time after the above mentioned 
certification by the N. L. R. B. of the 
independent union, the executive board of 
Local 603 authorized and directed the dis- 
tribution by members of the union of pam- 
phlets worded as follows: 

“DO NOT BUY 
ADAMS DAIRY COMPANY PRODUCTS 
WHEN YOU PATRONIZE THIS STORE 
THIS IS WHY 

“The Dairies of Metropolitan St. Louis 
listed on the reverse side of this pamphlet 
are the finest in the world and some of 
them supply this store with their products. 
Those Dairies employ members of our 
Union for the delivery of their pro- 
ducts and grant our members good wages, 
hours and working conditions. We are 
anxious to advertise this fact to the 
public and to urge the people of the St. 
Louis area to favor those Dairies with 
their business. 

“There is nothing wrong with the 
products of the Adams Dairy Company. 
Our only reason for asking you to refrain 
from purchasing them is that we want to 
see the Dairies who employ our drivers 
get the business. This will not only help 
the Dairies of Metropolitan St. Louis 
who employ our drivers but will also 
be of assistance to the cause of the Amer- 
ican Federation of Labor (AFL) and the 
Congress of Industrial Organization (CIO). 

“Permit us to make it clear that WE ARE 
NOT PICKETING THIS STORE AND HAVE NO 
DISPUTE WITH IT. Continue to patronize 
this store as you have in the past. We 
merely urge you to refrain from pur- 
chasing the products of Adams Dairy 
Company when you do business here. 

“MILK WAGON DRIVERS, INSIDE DAIRY WORKERS 
LOCAL UNION 603 


1. Boot thC Ww. & Or wae 


On the back of each pamphlet was a list 
of all the dairies in the St. Louis area 
except plaintiff. These pamphlets were dis- 
tributed to other unions in the St. Louis 
area, and Local Union 603 caused its members 
to distribute the pamphlets at approximately 
sixty different retail grocery stores in the 
St. Louis area by handing them to mem- 
bers of the general public as the public was 
about to enter the stores. Maury Rubin 
made a statement in the Labor Tribune 
that over one-half million copies of the 
pamphlets had been distributed. 
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Defendant Patrick J. Burke, who was 
referred to as the “head man” of Local 603 
and who is its Secretary-Treasurer and a 
member of its executive board, admitted 
that the purpose of distributing the pam- 
phlets was “to get the public not to buy 
Adams Dairy products;” “to get the public 
to buy milk from people under contract 
with Local 603;” that the pamphlets were 
aimed to convey the message “do not buy 
Adams milk;’’ and were intended to create 
an agreement among the membership of 
Local 603 and to urge others not to buy 
Adams milk. The following answers given 
by Mr. Burke are typical: 


“Q. So the purpose of this circular 
[pamphlet] was to limit their sales and 
take that business away from them? A. 
To take the business over to other 
companies, yes, who employ and nego- 
tiate wages with us. * * * Q. Mr. Burke, 
the last sentence on this pamphlet or cir- 
cular says, (reading): ‘We merely urge 
you to refrain from purchasing the pro- 
ducts of Adams Dairy Company when 
you do business here.’ A. Yes. Q. Then 
you are trying to stop the sales in this 
store, is that correct? A. No. Q. Of 
Adams milk? A. That’s correct.” 


[Purpose of Pamphlet] 


Defendants pleaded in their return to the 
order to show cause, and the evidence 
established, that with the exception of plain- 
tiffs milk wagon drivers, all drivers of all 
the dairies in the St. Louis area are members 
of Local 603, and that all of said drivers are 
governed as to wages and working con- 
ditions by an identical industry wide con- 
tract. As a justification for the distri- 
bution of the pamphlets the defendants 
contended that the contract between plain- 
tiff and the independent union differs from 
the contract to which Local 603 is a party; 
that this difference tends to weaken the bar- 
gaining position of Local 603; and that 
plaintiff had conducted an advertising cam- 
paign to induce the public to purchase 
milk at the store instead of by way of 
home delivery, and if this campaign were 
successful Local 603 would “lose much 
business,” large numbers of salesmen-drivers 
of other dairies would lose their jobs, Local 
603 would lose a substantial portion of its 
membership and would have its represen- 
tation and bargaining position seriously 
reduced. The defendants then alleged that 
it was considered to be essential that an 
effort be made to counteract the advertising 
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of plaintiff to have the public buy milk at 
the store, and that as a means of counter- 
acting said publicity, Local Union 603 
prepared the pamphlet for distribution to 
the general public. However, the evidence 
discloses that there are two other dairies in 
the St. Louis area which deliver milk at 
wholesale solely to retail stores, using members 
of Local 603 to do so, and no pamphlets 
were circulated urging the public not to 
buy the milk of those dairies. In addition 
several dairies, which used members of 
Local 603, distribute milk to both, the 
homes and to retail stores, but no pam- 
phlets were circulated urging the public not 
to buy in the retail stores the milk of 
those dairies. The pamphlets made no 
mention whatever of the interest of Local 
603 in having milk delivered directly to the 
home, because, according to Mr. Burke, 
“We had other mediums through which 
we advertised buy your milk at the door,” 
and Mr. Burke testified that the pamphlet 
was not directed to the point of urging 
people to buy milk at home or of keeping 
the jobs of the retail drivers. As to the 
allegations of the defendants that the dif- 
ferences in the contract impaired Local 
603’s bargaining position, Mr. Burke testi- 
fied that he had not seen the contract 
between plaintiff and the independent union, 
and the evidence indicates that as compared 
to milk wagon drivers working under the 
contract of Local 603, plaintiff's milk wagon 
drivers receive a higher guaranteed weekly 
wage and make more money even though 
the commission rate is less for units in 
excess of 40,000 delivered in one month. 
Mr. Burke stated that he did not know of 
the difference in the commission rate when 
the campaign to stop the sale of plaintiff's 
products was started, and he subsequently 
testified that the purpose of the pamphlets 
was not to attempt to improve the working 
conditions of the men. 


Mr. Walter Bush, president of Local 603 
and a member of its executive board, stated 
that the pamphlets were distributed to 
“Drotect our membership, their livelihood 
and the income of the organization,” and he 
also stated that the objective was to cur- 
tail plaintiff's business and sales. Reed J. 
White, a business representative of Local 
603 and a member and the secretary of the 
executive board, stated that the purpose of 
the pamphlets was to inform the public 
that plaintiff's drivers were not members 
of Local 603, but he “couldn’t say” that 
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plaintiff could ever affect the loss of retail 
drivers. 


[Publisher's Activity] 


Maury Rubin is the sole owner and 
publisher of the St. Louis Labor-Tribune 
which has a circulation of about 78,000. 
Burke is a member of the “Board of Advi- 
sors,” of the Labor-Tribune, but for the 
past several years he had not been solicited 
by Rubin for advice. Shortly after the 
distribution of the pamphlets was started 
by Local 603, Burke gave Rubin a copy of 
the pamphlet and explained the position of 
Local 603 concerning Adams Dairy Com- 
pany, but Burke and Rubin stated that 
Burke did not request Rubin to do any- 
thing. However, with reference to Local 
603’s campaign to stop the sales of plain- 
tiff’s milk the defendants pleaded that Local 
603 “caused to be published in the St. 
Louis Labor Tribune certain appeals to the 
public.” The general tenor of the articles 
published were to urge the reading public 
not to buy Adams milk, and reference was 
made to “100% Union dairies” as contrasted 
to Adams Dairy. This was an incorrect 
and misleading statement in view of the 
certification of the independent union by 
the N. L. R. B. Rubin testified that the 
statement was an oversight, and that he 
meant that Adams Dairy was not a 100% 
A. F. of L. union dairy. Reference was also 
made in some of the articles to one of the 
large retail chain grocery stores as a “vio- 
lator’ because it continued to handle plain- 
tiffs milk. In general, the articles also 
tended to give the impression that the 
independent union was not a bona fide 
union, although the N. L. R. B. had held 
it was, that a labor dispute existed between 
Local 603 and plaintiff, and that plaintiff 
was not fair to organized labor. Rubin also 
published an article in which he appealed 
to all union members not to purchase plain- 
tiff's products “as long as they refuse to 
hire A. F. L. deliverymen.” Starting with 
the issue of December 30, 1954 and in the 
next following four issues, Rubin printed in 
the Labor Tribune a coupon which he 
urged the readers to send to the grocery 
stores which they patronized. The wording 
of the coupon asked the store manager to 
carry exclusively the dairy products which 
were delivered by members of Local 603, 
and it was specifically mentioned that the 
products of Adams Dairy were the only 
dairy products not so delivered. This 
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coupon contained an implied threat in that 
by sending the coupon as urged by Rubin, 
the sender advised the grocery store manager 
that if he discontinued handling Adams 
Dairy products he would “spare” the sender 
the embarrassment as well as the necessity 
of going elsewhere to buy milk and other 
dairy products. 


There also was evidence that during the 
time the pamphlets were being distributed 
and the articles run in the Labor-Tribune, 
some damage was done in some of the 
retail stores to products of plaintiff, but 
there was no evidence as to who did the 
damage other than the circumstances that 
at these stores drivers of Local 603 also 
delivered milk of other dairies and had 
access to plaintiff’s milk in the store. 


[Contact with Other Unions | 


Burke stated that he was a member of 
the “Teamsters’ Council” composed of repre- 
sentatives of 21 unions in the St. Louis 
area, and that he informed the other mem- 
bers that Local 603 was “carrying out a 
campaign for the public not to buy Adams 
Dairy products” but he stated that he did 
not urge the members to carry out the cam- 
paign in their respective unions. Bush, 
president of Local 603, visisted numerous 
other unions and advised them that all 
dairies in the St. Louis area had contracts 
with Local 603 for the milk wagon drivers 
except Adams Dairy. At one time Burke 
accompanied Nick Blassie, representative 
of the Meat Cutters Union, when Blassie 
requested the owner of several super mar- 
kets to discontinue patronizing plaintiff and 
to patronize other dairies who employed 
members of Local 603.” 


[Consumption Boycott] 


The facts of this case distinguish it from 
the usual “labor injunction” case. Here 
there is no labor dispute whatever between 
an employer and its employees or between 
an employer and a union. There are no 
organizational efforts by a union. In fact 
Local 603 denies most emphatically that it 
claims the right to represent plaintiff’s milk 
truck drivers or that it even desires to 
represent them. Neither is Local 603 at- 
tempting to improve working conditions 
nor is it attempting to compel compliance 
by plaintiff with any contract covering con- 
ditions of employment, and it is not at- 
tempting to have a nonunion employer 
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maintain union working standards. Local 
603 also takes the position that it does not 
have the objective of accomplishing any- 
thing that would result in a violation of 
the federal Act, such as coercing plain- 
tiff’s employees to abandon the independent 
union, coercing plaintiff to interfere with 
the free choice of its employees as to which 
union should represent them, or by in- 
stituting that form of a secondary boycott 
made an unfair labor practice by Section 
8(b) (4). 

The defendants frankly admit that by 
use of the pamphlets they entered into a 
campaign to obtain an agreement by the 
members of Local 603 not to purchase 
plaintiff's products, and to stop the pur- 
chase of plaintiff's products by the public. 
This concerted action constitutes a boycott 
of plaintiff's products, and the manner in 
which it has been carried out results in 
what has sometimes been termed a “con- 
sumption boycott” as distinguished from a 
“production boycott.” CCH Lasor Law 
Reporter, Vol. 1, [237 et seg. While there 
are many definitions of a boycott, in gen- 
eral, it may be said to include any activity 
on the part of a labor organization, or for 
that matter any other group of persons, 
whereby it is sought through concerted 
action, other than by reason of lawful com- 
petition, to obtain withdrawal of public 
patronage from one in business. See the 
annotations on the use of a boycott as a 
weapon in industrial disputes in 6 A. L. R. 
909 and 116 A. L. R. 484. It is important 
to note that in discussing or defining a 
“labor boycott” reference is invariably made 
to the refusal to purchase, use or produce 
the products of an employer in connection 
with a labor dispute. In this case there 
is no bona fide labor dispute between Local 
603 and plaintiff, or between Local 603 and 
the independent union. Adams Dairy Co. v. 
Dairy Employees Union, Local 207 of Inter- 
national Brotherhood of Teamsters, etc., A. F. 
of L., 363 Mo. 182, 250 S. W. 2d 481 [3]; 
Purcell v. Journeymen Barbers & Beauticians 
International Union of America, Local 192-A, 
234 Mo. App. 843, 133 S. W. 2d 662 [10]. 


[Concerted Labor Activity] 


A union may use various forms of con- 
certed action, such as strike, picketing, or 
boycott, to enforce or obtain a lawful objec- 
tive that is reasonably related to any legiti- 
mate interest of organized labor. Fred 
Wolferman, Inc. v. Root, 356 Mo. 976, 204 
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S. W. 2d 733 [2], 174 A. L. R. 585, cert. 
den. 333 U. S. 837, 68 S. Ct. 608, 92 L. Ed. 
1122; Hobbs v. Poteet, 357 Mo. 152, 207 
S. W. 2d 501 [2]; Caldwell v. Anderson, 
357 Mo. 1199, 212 S. W. 2d 784 [3]; Anno- 
tations: 6 A. L. R. 909 and 116 A. L. R. 
484; 31 Am. Jur. Labor § 38. However, it 
is universally held that the objective of 
concerted labor activity must be a lawful 
one. Fred Wolferman, Inc. v. Root, supra 
[2]; State ex rel. Allai v. Thatch, 361 Mo. 
190, 234 S. W. 2d 1 [9]; Kincaid-Webber 
Motor Co. v. Quinn, 362 Mo. 375, 241 S. W. 
2d 886 [3]; Purcell v. Journeymen Barbers, 
supra [13]; George F. Stuhmer & Co. v. 
Korman, 241 App. Div. 702, 269 N. Y. S. 788 
[1], aff'd 265 N. Y. 481,-193 N. E. 281; 
Moreland Theatres Corporation v. Portland 
Moving Picture Machine Operators’ Protec- 
tive Union, Local No. 159, 140 Ore. 35, 12 
P. 2d 333 [11]; Sansom House Enterprises, 
Inc. v. Waiters and Waitresses Union, Local 
301, AFL, 382 Pa. 476, 115 A. 2d 746 [1]; 
Dallas General Drivers, Warehousemen and 
Helpers v. Jax Beer Co. of Waco, Texas, (Tex. 
Civ. App.) 276 S. W. 2d 384 [4]; Treasure, 
Inc. v. Hotel and Restaurant Employees and 
Bartenders’ Union, Local 133 (A. F. of L.), 
(Fla.), 72 So. 2d 670 [1]; Dalzell Towing Co. 
Inc., v. United Marine Division, I. L. A., 
Local 333, 124 N. Y. S. 2d 70 [2], aff’d 120 
N. Y. S. 2d 927, 281 App. Div. 968; Wood- 
ard v. Collier, 210 Ga. 239, 78 S. E. 2d 526 
[2]; Wood v. O’Grady, 126 N. Y. S. 2d 
408, 283 App. Div. 83; Annotations: 6 A. L. R. 
909 and 116 A. L. R. 484. In addition to the 
requirement that the objective be lawful, the 
objective must be sought by lawful means. 
Giboney v. Empire Storage & Ice Co. [1948- 
1949 Trape Cases { 62,391], 336 U. S. 490 
69 S. Ct. 684, 93 L. Ed. 834; Missouri Cafe- 
teria, Inc. v. McVey [1950-1951 TRADE Cases 
J 62,863], 362 Mo. 583, 242 S. W. 2d 549 
[2]; State ex rel. Allai v. Thatch, supra [9]; 
Annotations: 6 A. L. R. 909 and 116 A. L. R. 
484. Otherwise the persons injured by such 
activity may obtain damages, injunctive relief 
or both. Fred Wolferman, Inc. v. Root, supra 
[2]; Missouri Cafeteria, Inc. v. McVey, supra 
[8]; Park & Tilford Import Corporation v. 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, Local No. 848, A. F. of L., 27 Cal. 
2d 599, 165 P. 2d 891 [1], 162 A. L. R. 1426; 
James v. Marinship Corporation, 25 Cal. 2d 
721, 155 P. 2d 329 [2]; Annotations: 6 A. L. 
R. 909 and 116 A. L. R. 484. 
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[Encouragement of Home Deliveries] 


Defendants contend that the purpose of 
the concerted activity was to encourage 
home delivery of milk and thereby protect 
the jobs of the retail drivers. However, 
not only is this contention not supported 
by the evidence, it is contrary thereto. 
The publications issued by the defendants 
do not mention this matter, and Mr. Burke 
unequivocally testified that the pamphlets 
were not directed to this objective. In 
addition, it is inconsistent with such objec- 
tive to direct the pamphlets and coupons 
solely against plaintiff when two other 
dairies in the St. Louis area also deliver 
milk at wholesale only to retail stores, and 
other dairies deliver milk to the retail stores 
at wholesale and also make retail deliveries 
to the homes. The pamphlets, in effect, 
urge the public to buy milk at the stores, 
but not plaintiff's milk. If the objective 
were as contended by the defendants, it 
would be necessary to urge that the milk 
and milk products of the other dairies 
delivered to the retail stores not be pur- 
chased, which was not done. See George 
F. Stuhmer & Co. v. Korman, supra, wherein 
it was held that where a union permitted the 
sale of nonunion made bread other than 
plaintiffs, this circumstance justified the infer- 
ence that the purpose of picketing was to 
destroy plaintiff's business and not to better 
labor conditions. In addition, we may and do 
consider the circumstance that the defendants 
apparently never considered it to be in the 
interest of the retail drivers to stop or curtail 
the sales of plaintiff's products until plain- 
tiffs milk drivers withdrew from Local 603. 
The retail drivers could be hurt no more, if 
at all, by plaintiff’s operations after plaintiff’s 
drivers left Local 603 than before. 


[Differences in Contracts] 


It is also clear that the differences in the 
terms of the contracts could not have 
motivated the concerted activity because 
Mr. Burke had never seen the contract 
between plaintiff and the independent union, 
and it was not until after the distribution 
of the pamphlets was started that he 
learned of the difference in the commission 
rate. 


[Objectives—Question of Fact] 


The determination of the objectives of 
the defendants is a question of fact, Fred 
Wolferman, Inc. v. Root, supra [3], and from 
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a careful consideration of the evidence and 
the circumstances, we are compelled to con- 
clude that the objective of the concerted 
action was not any of the above contended 
purposes. Therefore, we need not consider 
whether the defendants would be justified 
in entering into a combination to stop the 
sale of plaintiff’s products for these con- 
tended reasons. 


[Purchase of Products Delivered 
by Members] 


The defendants next contend that the 
objective of their concerted action was to 
cause the public to buy milk delivered 
exclusively by members of Local 603. 
Although the pamphlets and the coupons 
were cleverly written to impart to the 
casual reader that a labor dispute existed 
between plaintiff and Local 603, which it 
did not, and that plaintiff did not employ 
100% union labor, which it did, they did 
advance the appeal to the public not to buy 
the dairy products of plaintiff because they 
were not delivered by members of Local 
603. This is somewhat kindred to the 
appeals made by unions to the public in 
connection with a labor dispute that it 
should buy or use only the products of an 
employer who hires union labor. However, 
plaintiff did hire 100% union labor, and 
regardless of the boundaries of justifiable 
conduct in an organizational campaign by 
a union, the circumstances here make the 
rules in such cases inapplicable. In this 
case plaintiff hired and used 100% union 
labor and it was required by federal law 
to recognize the independent union as the 
exclusive representative of all of its milk 
wagon drivers. It is forbidden by the same 
law from negotiating with Local 603 to 
have its milk delivered by members of 
that union. The admitted purpose of the 
concerted action was to take plaintiff’s busi- 
ness away from it and to give the business 
to plaintiff's competitors. It is inconceiv- 
able that the public policy of this state 
should be to label as a legitimate labor 
objective the willful and intentional damag- 
ing or destruction of an employer’s busi- 
ness because the employer is doing that 
which the federal law requires him to do 
and forbids him to change if he is to 
remain in business, 

Concerted union activity has uniformly 
been held to be unlawful when the purpose 
is not primarily intended to benefit the 
union in carrying out a lawful objective 
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or to improve working conditions, but has 
as its primary purpose injury to the busi- 
ness of the person against whom the action 
is directed. George F. Stuhmer & Co, v. 
Korman, supra [1, 2]; Moreland Theatres 
Corp. v. Portland Moving Picture Machine 
Operators Protective Union, supra [7]; Over- 
seas Storage Co. v. Chlopsek, 209 App. Div. 
834, 204 N. Y. S. 845; Annotations at 27 
eure we Ream Oo G2 Ans eet Omatidiet 16 
A. L, R. 484; 15 C. J. S. Conspiracy §10; 
36 Am. Jur. Monopolies, Combinations and 
Restraints of Trade §27. In Aeolian Co. 
v. Fischer, 27 F. 2d 560, injunctive relief 
against a boycott involving the refusal to 
work with non-union men was denied under 
the facts of that case, but in the opinion the 
court said: 


“How far the members of a craft may go 
in their organized capacity * * * depends 
upon the extent to which those who co- 
operate have in point of fact a common 
interest, and are justified in what they 
do by honest motives to advance self- 
interest, as opposed to malicious intent 
to injure the business or good will of 
another.” 


[Purpose of Activity] 


We conclude from all the evidence and 
circumstances, and particularly from the 
admissions of the defendants, that the pur- 
pose of the concerted activity against plain- 
tiff was not reasonably related to and not 
in the furtherance of any legitimate objective 
of Local 603, but was imposed and carried 
out by the defendants as a means of in- 
flicting, as its primary objective, damage 
to plaintiff's business because the plaintiff, 
by requirement of law, was conducting its 
business contrary to the wishes of the 
defendants. This constituted a malicious 
interference with the business of another. 
36 Am. Jur. Monopolies, Combinations, and 
Restraints of Trade § 26. 


[State Antitrust Law] 


Section 416.010, R. S. Mo. 1949, VAMS, 
entitled “Combination in restraint of trade 
declared a conspiracy” provides as follows: 


“Any person who shall create, enter into, 
become a member of or participate in 
any pool, trust, agreement, combination, 
confederation or understanding with any 
person or persons in restraint of trade 
or competition in the importation, trans- 
portation, manufacture, purchase or sale 
of any product or commodity in_ this 
state, or any article or thing bought or 
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sold whatsoever, shall be deemed and 

adjudged guilty of a conspiracy in re- 

straint of trade, and shall be punished 

as provided in Sections 416.010 to 416.100, 

416.240, 416.260 to 416.290 and 416.400.” 
This statute has been held to be inappli- 
cable to concerted activities of members of 
labor organizations carried on for lawful 
objectives. Caldwell v, Anderson, 357 Mo. 
1199, 212 S. W. 2d 784; Gruet Motor Car Co. 
v. Briner, Mo. App. [1950-1951 TrapE CASES 
J 62,608], 229 S. W. 2d 259. But it is appli- 
cable to concerted activities for an unlawful 
objective which result in a restraint of trade. 
Rogers v. Poteet [1946-1947 Trappe CASES 
157,499], 355 Mo. 986, 199 S. W. 2d 378, 
Hobbs v. Poteet, supra; Empire Storage & 
Ice Co. v. Giboney [1946-1947 TrapE CASES 
7 57,611], 357 Mo. 671, 210 S. W. 2d 55; and 
Giboney v. Empire Storage & Ice Co., supra; 
Anheuser-Busch, Inc. v. Weber {1954 Trapr 
Cases { 67,696, 67,675], 364 Mo. 573, 265 
S. W. 2d 325, rev’d on jurisdictional grounds 
348 U. S. 468, 75 S. Ct. 480, 99 L. Ed. 546. 
The unlawfulness of a conspiracy may be 
found either in the end sought or the means 
used. Frank Schmidt Planing Mill Co. v. 
Mueller, Mo. App., 154 S. W. 2d 610 [2]; 
Sterns Lumber Co. v. Howelett, 260 Mass. 
AS Peal S/mN ee Coals] soo Ace Teco lI Z Sian 5 
C. J. S. Conspiracy §§3 and 4. Here the 
combination of the defendants to stop the 
sale of plaintiff's products had no lawful 
objective, it resulted in the restraint of the 
purchase and sale of plaintiff's products, 
and was therefore a conspiracy in violation 
of Section 416.010. 


[Publisher Part in Conspiracy] 


Although Maury Rubin is not an officer 
or member of Local 603, he voluntarily 
joined into the conspiracy with full knowl- 
edge of the objectives of the other defend- 
ants, and in aid thereof published mislead- 
ing articles and published the coupons, 
containing the implied threat, appealing to 
his readers and to the public in general to 
stop the purchase and sale of plaintiff's 
products, and when the purpose of a com- 
bination is illegal, every act in furtherance 
thereof is illegal. Moreland Theatres Cor- 
poration v. Portland Moving Picture Machine 
Operators Protective Umion, supra, 


[Free Speech Argument] 


Defendants contend that they were en- 
gaging only in activities which are guar- 
anteed against restraint by the First and 
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Fourteenth Amendments of the United States 
Constitution, and Missouri Constitution of 
1945, Article I, Section 8. They cite in sup- 
port of this position Thornhill v. Alabama, 
310 U. S. 88, 60 S. Ct. 736, 84 L. Ed. 1093; 
Schneider v. State, 308 U. S. 147; 60 S. Ct. 
146, 84 L. Ed. 155; United States v. Hutche- 
son, 312 U. S. 219, 243, 61 S. Ct. 463; 85 L. 
Ed. 788; Milk Wagon Drivers’ Union, Local 
No. 753, etc. v. Lake Valley Farm Products, 
Inc. [1940-1943 Trapve Cases { 56,070], 311 
U. S. 91, 61 S. Ct. 122; 85 L. Ed. 63; Ament- 
can Federation of Labor v. Swing, 312 U. S. 
321, 61 S. Ct. 568, 85 L. Ed. 855, and other 
cases. We have read and studied all the 
cases cited and are of the opinion that none 
extends the constitutional guaranty of free 
speech to the situation here. In the interest 
of brevity we shall comment only on those 
cases above mentioned. 


In Thornhill v. Alabama it was held that 
the dissemination of information concerning 
the facts of a labor dispute must be re- 
garded as within the area of free discussion 
that is guaranteed by the United States 
Constitution, a general principle with which 
there is no dispute. But in Giboney v. Em- 
pire Storage & Ice Company, supra, the 
United States Supreme Court affirmed the 
validity of Section 416.010, R. S. Mo. 1949, 
VAMS, as applying to concerted activity 
of members of a labor organization, and in 
commenting upon Thornhill v. Alabama stated 
that the union’s conduct in that case “con- 
stituted a single integrated course of con- 
duct, which was in violation of Missouri’s 
valid law” (Section 416.010), and that the 
constitutional right to freedom of the press 
and speech does not extend “its immunity 
to speech or writing used as an integral 
part of conduct in violation of a valid crimi- 
nal statute.” 

Schneider v. State pertained to the validity 
of an ordinance which prohibited the dis- 
tribution of handbills and circulars on the 
public street. That case did not involve any 
question pertaining to the right to pass out 
handbills or circulars in furtherance of an 
illegal conspiracy in violation of a valid 
state law. 


United States v. Hutcheson was a criminal 
case in which the defendant was charged 
with the violation of the Sherman Antitrust 
Law. The conduct of the defendant had 
some similarity to the conduct here, except 
that a strike was involved and the whole 
dispute arose out of a jurisdictional dispute 
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between two craft unions, while here we 
have no labor dispute, as far as the law of 
this state is concerned, between an employer 
and a union or between unions. The ma- 
jority opinion apparently proceeded on the 
theory that the conduct probably constituted 
a violation of the Sherman Anti-Trust Act 
standing alone, but by passage of the 
Norris-LaGuardia Act Congress had estab- 
lished the “public policy of the United 
States,” and it was held that the Sherman 
Act, the Clayton Act and the Norris-La 
Guardia Act must all be read together as a 
“harmonizing text of outlawry of labor 
conduct.” We have no statute in Missouri 
similar to the Norris-La Guardia Act pur- 
porting to limit the jurisdiction of the state 
courts over the conduct of the defendants 
in this case, and Missouri, rightfully or 
wrongfully, has not seen fit to exempt ac- 
tivities of labor unions and their members 
from its statute making illegal certain con- 
spiracies in restraint of trade. Guiboney v. 
Empire Storage & Ice Co., supra. As stated 
in the Giboney case, the constitutional guar- 
anties do not “afford labor union members 
a peculiar immunity from [state] laws against 
trade restraint combinations.” [336 U. S. 
at 495, 69 S. Ct. at 687, 93 L. Ed. at 840]. 


Milk Wagon Drivers Union v. Lake Valley 
Farm Products pertained only to whether 
certain conduct was in furtherance of a 
“labor dispute” within the broad definition 
of that term as contained in the Norris-La 
Guardia Act which limited the jurisdiction 
of federal courts, and American Federation 
of Labor v. Swing held no more than that 
the constitutional guaranty of freedom of 
discussion is infringed by the common law 
policy of a state limiting peaceful picketing 
by labor unions to situations in which the 
controversy is between the employer and 
his own employees. 


This Court recently held that concerted 
union activity in the form of “Picketing, 
even though properly conducted in all re- 
spects, may be enjoined if its objective is 
unlawful as violative of the public policy of 
a state, either legislatively or judicially de- 
clared. And the enjoining of unlawful-ob- 
jective picketing does not constitute a denial 
of the constitutional guaranty of free speech.” 
See Heath v. Motion Picture Machine Opera- 
tors Union No. 170, Mo. Sup., 290 S. W. 2d 
152, 157, and the cases there cited. Picket- 
ing is but a form of communication as is the 
distribution of the pamphlets and coupons 
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in this case, and we see no material distinc- 
tion between unlawful-objective picketing 
and the unlawful-objective distribution of 
pamphlets and coupons in furtherance of an 
illegal conspiracy in restraint of trade. 


[Federal Jurisdiction] 


Although defendants deny any violation 
of the federal Act, they urge that if the 
facts are as contended by plaintiff neither 
the trial court nor this Court has any juris- 
diction over the subject matter of this ac- 
tion because the processes provided for in 
the federal Act are exclusive. This ‘delicate 
problem,” (Weber v. Anheuser-Busch, Inc. 
[1954 Trave Cases { 67,675], 348 U. S. 468, 
75 S. Ct. 480, 99 L. Ed. 546) of jurisdiction 
is by no means settled, but in Garner v. 
Teamsters, Chauffeurs and Helpers Local 
Union No. 776 (A. F. L.), 346 U. S. 485, 74 
S. Ct. 161, 98 L. Ed. 228, it was said that 
the federal Act “leaves much to the states,” 
and by distinguishing the facts in that case 
from situations in which there is injurious 
conduct which the National Labor Rela- 
tions Board is without express power to 
prevent, it was made clear that in many 
situations the states retain jurisdiction over 
concerted activity by labor unions. Express 
approval was given to the previous cases 
which held, in effect, that a state may exer- 
cise “its historical powers over such tradi- 
tionally local matters as public safety and 
order and the use of streets and highways,” 
and as it has subsequently been said, “the 
contention that Congress intended to legis- 
late for the entire field of labor controversy 
and excluded all State jurisdiction is un- 
tenable.” Irving Subway Grating Co., Inc. v. 
Silverman, 117 F. Supp. 671. See also United 
Automobile, Aircraft and Agricultural Imple- 
ment Workers of America, etc. v. Wisconsin 
Employment Relations Board, — U. S. —, 76 
S. Ct. 794. 


In Weber v. Anheuser-Busch, Inc., supra, it 
was held that where the “moving party it- 
self alleges unfair labor practices [under the 
federal law], where the facts reasonably 
bring the controversy within the sections 
prohibiting these practices, and where the 
conduct, if not prohibited by the federal 
Act, may be reasonably deemed to come 
within the protection afforded by that Act, 
the state court must decline jurisdiction in 
deference to the tribunal which Congress 
has selected for determining such issues in 
the first instance.” It is clear from this 
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Statement that if these enumerated condi- 
tions are not present, state courts are not 
prohibited by reason of the federal Act from 
exercising jurisdiction. In this case plain- 
tiff did not allege “unfair labor practices” 
under the federal Act, and we are of the 
opinion that the facts do not reasonably 
bring the controversy within the sections of 
the federal Act prohibiting “unfair labor 
practices” or within that conduct for which 
protection is afforded by that Act. 


The defendants were not attempting to 
exercise any right guaranteed to labor or- 
ganizations under Section 7 of the federal 
Act. The Supreme Court of the United 
States has held that Section 7 does not 
grant to employees or labor unions the 
right to engage in any and all concerted 
activity. The Act “does not excuse ‘con- 
certed activities,’ themselves independently 
unlawful.” N. L. R. B. v. Peter Cailler 
Kohler Swiss Chocolates Co., Inc., 130 F. 2d 
503. See also National Labor Relations Board 
v. Fansteel Metallurgical Corporation, 306 
U. S. 240, 59 S. Ct. 490, 83 L. Ed. 627, 123 
A. L. R. 599, where the right to engage in 
concerted activities did not make legal a 
sit-down strike which state law made illegal. 
See also /nternational Union, U. A. W., A. F. 
of L., Local 232 v. Wisconsin Employment 
Relations Board, 336 U.S. 245, 69 S. Ct. 516, 
93 L. Ed. 651, where it was pointed out 
that if the courts had not held that Section 
7 did not include the right to violate the 
law, Congress would have done so, and 
that such provision was not specifically in- 
cluded in the present language of Section 7 
because, as stated in H. R. Rept. No. 510, 
80th Cong., lst Sess. p. 38, “the courts have 
firmly established the rule that under the 
existing provisions of Section 7 of the Na- 
tional Labor Relations Act, employees are 
not given any right to engage in unlawful 
or other improper conduct.” Also see Local 
Union No. 1229, International Brotherhood of 
Electrical Workers v. N. L. R. B., 202 F. 2d 
186, and the comment in footnote 17 that 
“concerted activity violating valid state law 
will not be protected by §7 of the Act.” 


[Secondary Boycotts Under NLRA| 


Defendants also contend that the state 
courts do not have jurisdiction because if 
the facts are as we have found them their 
conduct is of the nature and type made to 
constitute an unfair labor practice under 
Section 8(b)(4). We do not agree. The 
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evidence in this case clearly establishes that 
the pamphlets were distributed at the cus- 
tomer entrances of the retail stores, and that 
no attempt to stop deliveries was made and 
no deliveries were stopped. There is no 
evidence that any employee of the retail 
stores or the employees of any other em- 
ployer was induced or coerced to go on 
strike or to refuse, in the course of their 
employment, to use, process or otherwise 
handle plaintiffs products. Neither is there 
substantial evidence that the defendants 
forced or attempted to force a secondary 
employer subject to the federal Act to cease 
doing business with plaintiff. In Crowley's 
Milk Company, Inc. and Milk Drivers and 
Dairy Employees Local Union No, 680, Inter- 
national Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers, A. F. of 
L. and United Dairy Workers Association, 102 
N. L. R. B. 996, one Smith was ordered by 
the N. L. R. B. to be reinstated. The em- 
ployer contended that Smith was not en- 
titled to reinstatement because he had engaged 
in an unlawful boycott under Section 8(b) (4). 
Note what was said by the N. L. R. B. at 
pages 997 and 998: 


“With respect to the alleged secondary 
boycott, Smith admitted at the second 
hearing that he had picketed two of the 
Respondent’s customers. The only estab- 
lishment identified was the Guernsey Crest 
Ice Cream Company of Paterson, where 
it appears that a picket sign was carried 
in front of the customers’ entrance. The 
sign read in effect ‘This establishment 
sells products of Crowley’s Milk Com- 
pany, which Company is on strike. Please 
do not buy Crowley’s products. Team- 
sters Local 680, A. F. L.2 When asked by 
Respondent’s counsel at the second hear- 
ing if he did not picket Crowley’s cus- 
tomers to influence the customers’ employees 
to cease handling Crowley’s products, 
Smith answered ‘we picketed the stores 
so that the customers would not buy 
Crowley’s products.’ The foregoing is the 
only persuasive evidence adduced at either 
hearing concerning the alleged secondary 
boycott. Section 8(b)(4)(A) of the Act 
provides that it shall be an unfair labor 
practice for a labor organization or its 
agents — ‘. . . to engage in, or to induce 
or encourage the employees of any em- 
ployer to engage in, a strike or concerted 
refusal in the course of their employment 
to use, manufacture, process, transport, 
or otherwise handle or work on any goods 
; where an object thereof is 
forcing or requiring any employer or 
other person to cease using, selling, han- 
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dling, transporting, or otherwise dealing 
in the products of any other producer, 
processor, or manufacturer, or to cease 
doing business with any other person....’ 
It is clear from the record that in picket- 
ing the premises of the Respondent’s 
customers the Union intended to institute 
a consumer boycott only. There is no evi- 
dence, either direct or circumstantial, that 
the Union made any appeal to employees 
of the Respondent’s customers, or ever 
picketed the employee or delivery en- 
trances of any of the customers. In the 
circumstances the Union’s secondary picket- 
ing, whether it be viewed as a direct ap- 
peal to the Respondent’s customers or as 
an appeal to those doing business with 
the Respondent’s customers, was not vio- 
lative of Section 8(b)(4)(A) of the Act.” 


This order of the N. L. R. B. was subse- 
quently enforced by the United States Cir- 
cuit Court of Appeals. NV. L. R. B. v. Crowley's 
Milk Co., Inc., 208 F. 2d 444. 


In N. L. R. B. v. Business Machine and 
Office Appliance Mechanics Conference Board, 
Local 459, International Union of Electrical, 
Radio & Machine Workers, CIO, 228 F. 2d 
553, the court, in commenting on the scope 
of Section 8(b) (4) said: 


“But the Taft-Hartley Act does not 
proscribe all secondary activity. We have 
held that requests and threats addressed 
directly to secondary employers are not 
illegal, Rabowin v. N. L. R. B., 195 F. 2d 
906, 911, 912; see N. L. R. B. v. Associated 
Musicians of Greater New York, Local 802, 
226 F. 2d 900, and we have indicated that 
solicitation of customers of secondary 
employers is also lawful. See N. L. R. B. 
v. Service Trade, Chauffeurs, Salesmen, and 
Helpers, Local 145, supra, at 191 F. 2d at 
page 68. The only thing proscribed by 
§ 8(b)(4) is inducement or encourage- 
ment of the employees of customers.” 


See also Administrative Decision of the Gen- 
eral Counsel [of N. L. R. B.], Case No. K-147, 
Jan. 12, 1956, CCH. Lasor Law Reporter, 
par. 53,495, which pertained to a situation 
involving activity similar to that in this 
case, and Milwaukee Boston Store Co. v. 
American Federation of Hosiery Workers, 
Branch 16, A. F. of L., 269 Wis. 338, 69 
IN 2de/625(V7. 13 


[Conspiracy Violative of State Law] 


We have concluded in this case that the 
acts of the defendants constituted an illegal 
conspiracy in violation of the laws of this 
state, and that the boycott pursuant to that 
conspiracy was not imposed or carried out 
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for any lawful labor objective. This case 
falls exactly within the ruling in G., H. & E. 
Freydberg, Inc. v. International Ladies Gar- 
ment Workers’ Union, 128 N. Y. S. 2d 470. 
There the union picketed an employer for 
the purpose of compelling it to maintain a 
factory in New York. The court said: 


“T think * * * that is not a lawful 
labor objective, that there consequently 
is no labor dispute or any controversy 
involving labor relations, and that the 
picketing, even if peaceful, is unlawful 
because it is an attempt to injure plaintiff 
by subjecting it to economic pressure 
without justification in law. * * * As to 
the question of jurisdiction, I assume in 
defendants’ favor the plaintiff is engaged 
in interstate commerce. From that it 
follows that existing Federal statutes so 
completely cover the subject of labor re- 
lations in interstate commerce that neither 
State statutes nor State courts can add 
to or subtract from the rights and im- 
munities of employers or employees as 
specified in those Federal statutes. [Cases 
cited including Garner v. Teamsters, Chauf- 
feurs and Helpers Local Union No. 776 
(A. F. L.)) * * * But my holding that 
this picketing is not for a lawful labor 
objective takes this case out of the field 
of labor relations and out of the doctrine 
of those cases. This picketing is not an 
exercise of any right conferred, recog- 
nized, or regulated by any Federal statute, 
and is not designed to enforce or secure 
recognition of any such right, or to pre- 
vent conduct by plaintiff which any Fed- 
eral statute denounces as ‘an unfair labor 
practice’; and the injunction is not sought 
in order to prevent conduct by defendants 
which any Federal statute denounces as 
an unfair labor practice. The picketing is 
a tortious act under the law of New York 
entirely apart from any labor relation; 
and as I see it this case is precisely what 
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the Supreme Court said the Garner case 

was not, namely, ‘an instance of injurious 

conduct which the National Labor Rela- 
tions Board is without express power to 
prevent and which therefore either is 

“governable by the State or is entirely 

ungoverned.”’ See 346 U. S. at page 488, 

74S. Ct. at 164. 

This case is distinguishable from Graybar 
Electric Company, Inc. v. Automotive, Petro- 
leum & Allied Industries Employees Union, 
Local 618, Mo. Sup., 287 S. W. 2d 794; and 
Jack Cooper Transport Company v. Stuffle- 
beam, Mo. Sup., 280 S. W. 2d 832, in that 
the concerted activity of the defendants in 
this case was not done in furtherance of 
any legitimate objective of a labor union, 
and the facts do not “reasonably bring the 
controversy within the sections [of the fed- 
eral Act] prohibiting these practices, and 
* * * the conduct, if not prohibited by the 
federal Act, may [not] be reasonably deemed 
to come within the protection afforded by 
that Act.” See Weber v. Anheuser-Busch, 
Inc., supra. 


[Ruling] 


For the reasons above set forth the trial 
court erred in denying the plaintiff injunc- 
tive relief from the conduct of the defend- 
ants, and therefore the judgment is reversed 
and the cause remanded for further pro- 
ceedings in accordance with the views here 
expressed. 


BouLinGc and Barrett, Commissioners, 


concur. 


Per CurtAM: The foregoing opinion by 
SrocKARD, Commissioner, is adopted as the 
opinion of the Court. 


All concur. 
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Morton Salt Company, Royal Crystal Salt Company, Deseret Livestock 


Company and Deseret Salt Company v. United States. 


In the United States Court of Appeals for the Tenth Circuit. Nos. 5318, 5319, 5320 
and 5321—May Term, 1956. Dated July 5, 1956. 


Appeal from the United States District Court for the District of Utah, Central 


Division. 


Case No. 1218 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Stabilization of Prices and Terms of 
Sale for Salt—Sufficiency of Evidence of Conspiracy.—A trial court’s ruling that salt 
producers, controlling over 95 per cent of a local salt market, were guilty of violating 
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Section 1 of the Sherman Act because they conspired to stabilize and control the prices 
and terms for the sale of salt, to adopt and maintain uniform and noncompetitive prices 
and terms for the sale of salt, to restrict and eliminate price competition between them- 
selves and with others, to adopt and use uniform price scales and price keys, and to 
eliminate distributors who sell at less than agreed upon prices was affirmed on the 
ground that the evidence justified the trial court’s verdicts of guilty. The price scales 
and keys used by the producers were practically identical, and there was a completely 
free exchange of pricing information among the producers. Pricing information, keys, 
and scales were sent to one another and any changes which were of interest to the 
other producers were communicated immediately. Most price changes were instituted 
simultaneously by all of the producers. The evidence indicated more than an example 
of conscious parallel business behavior and was inconsistent with any conclusion rather 
than that a price fixing conspiracy was in existence. Price fixing agreements are illegal 
per se under the Sherman Act, without regard to the reasons advanced to justify them. 


See Combinations and Conspiracies, Vol. 1, § 2005.400, 2011.181; Department of 
Justice Enforcement and Procedure, Vol. 2,  8029.675. 


Combinations and Conspiracies—Price Fixing—Exchange of Price Information— 
Evidence of Conspiracy.—Although the mere compilation and dissemination among com- 
petitors of statistics containing price information does not prove a conspiracy in violation 
of the Sherman Act, the exchange of such statistics among competitors controlling 95 
per cent of a market is a factor which can be appropriately considered in determining 
the existence of a conspiracy to fix prices. A combination to gather and supply informa- 
tion as a part of a plan to raise prices has been held illegal. 


See Combinations and Conspiracies, Vol. 1, § 2011.218. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Parallel 
Business Behavior—Necessity of Other Evidence to Prove Conspiracy.—Salt producers, 
charged with conspiring to fix the prices of salt, contended that their adherence to 
identical prices was merely “conscious parallelism” in pricing behavior, as is essential 
in an industry with such a standardized, homogeneous product as salt. Although proof 
of parallel business behavior does not conclusively establish agreement or a Sherman 
Act violation, such behavior is an item to be weighed, and generally to be weighed 
heavily, in the determination. The market area involved is served by only a few sup- 
pliers, an oligopoly in economic terms, and the product is a standardized one for which 
there is a relatively stable, inelastic demand. In such a situation, it is almost inevitable 
that the pricing policies of one company will be influenced by knowledge of probable 
countervailing action by its competitors. While this perhaps detracts from the weight 
given to parallel pricing, the presence of only a few friendly sellers and the stable 
demand for the product present a great opportunity and temptation to combine to 
maintain prices at an artificially high level profitable to all. In the instant case, however 
there was other evidence which was inconsistent with any conclusion other than that A 
price fixing conspiracy was in existence. 


See Combinations and Conspiracies, Vol. 1, J 2005.360. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Participation in 
Conspiracy—Sufficiency of Evidence——A salt producer’s contention that it was not 
proved to be a member of a conspiracy to fix the prices for salt because the evidence 
of such a conspiracy related to happenings before it had been in operation and to its 
predecessor company was rejected. Once a conspiracy has been proved, a relatively 
small amount of evidence connecting a particular defendant with that conspiracy will 
suffice to sustain a guilty verdict. In view of the evidence that the producer continued 
its predecessor’s policy of nondeviation from the prices of other defendants. that it 
apparently participated in the exchange of pricing information, and other evidence there 
was sufficient proof to connect the producer to the conspiracy. 


See Combinations and Conspiracies, Vol. 1, J 2005.355. 
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Department of Justice Enforcement and Procedure—Criminal Prosecutions—Appeal 
—Sufficiency of Evidence.—Salt producers, pointing out that the evidence on which 
they were convicted of a conspiracy to fix prices was wholly circumstantial and that 
they attempted to give explanations for their conduct consistent with innocence, con- 
tended that a stricter standard of proof is required than where there is direct evidence. 
The producers urged that the appellate court must weigh the evidence and reverse the 
convictions unless the circumstantial evidence is wholly consistent with guilt and 
entirely inconsistent with innocence. The court ruled that it need not pass upon whether 
the evidence was all circumstantial or whether, if it was, a different standard of review 
should be applied because even the test urged by the producers was satisfied. The 
evidence, most of it the testimony of officers of the producer companies, compelled the 
conclusion that there was an understanding between the companies to maintain prices 
at uniform and noncompetitive levels. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.890. 


For the appellants: Paul H. Ray (L. M. McBride, S. J. Quinney and C. Preston 
Allen were with him on the brief) for Morton Salt Company and Royal Crystal Salt 
Company; Nathan J. Fullmer (Louis H. Callister and David A. Robinson were with 
him on the brief) for Deseret Salt Company. 


For the respondent: Lyle L. Jones and Don H. Banks, Attorneys, Dept. of Justice. 
(John H. Burgess, Attorney, Dept. of Justice, Stanley N. Barnes, Ass’t Attorney General. 
and A. Pratt Kesler, United States Attorney, were with them on the brief). 


Affirming a decision of the U. S. District Court, District of Utah, Central Division, 
1955 Trade Cases J 68,189. 


Before HuxMAN, Murray and Pickett, United States Circuit Judges. 
[Guilty V erdicts—A p peal] 
Huxman, Circuit Judge [Jn full text]: 


At the time of rendering decision the trial 
judge explained the considerations and rea- 


These consolidated appeals are from a judg- 
ment of the United States District Court for 
the District of Utah finding appellants guilty 
of violating Section 1 of the Sherman Anti 
ieusteANct, 15 Us. .C. Aj sl) The grand 
jury indictment charged that appellants 
Morton Salt Company, Royal Crystal Salt 
Company, Deseret Live Stock Company 
and Deseret Salt Company, together with 
the Stansbury Salt Company and Council 
M. McDaniel, not named defendants, were 
members of a conspiracy in restraint of 
trade: (a) to stabilize and control the 
prices and terms for the sale of salt; (b) 
to adopt and maintain uniform and non- 
competitive prices and terms for the sale 
of salt; (c) to restrict and eliminate price 
competition between themselves and with 
others in the sale and distribution of salt; 
(d) to adopt and use uniform price scales 
and price keys; and (e) to eliminate dis- 
tributors who sell at less than agreed upon 
prices. 


The right to a jury was waived and the 
case was tried to the court. After a trial 
that consumed 10 days and in which more 
than 1000 exhibits were introduced, the 
court found all appellants guilty as charged. 


Trade Regulation Reports 


sons for his judgment in concise, summary 
comments, which he later adopted as the 
special and general findings of fact. The 
only question presented on appeal is whether 
the evidence justified the guilty verdicts. 


[Market Area—Competitive Background] 


The essential facts on the market area 
and the competitive background here in- 
volved are not controverted. All these com- 
panies obtain, or obtained, their salt from 
the Great Salt Lake and have their proc- 
essing plants in Utah. The salt is sold in 
the intermountain area between Colorado 
on the east and Nevada, Oregon and Wash- 
ington on the west, comprising several 
states. Prior to 1952 Morton Salt Com- 
pany and its wholly owned subsidiary Royal 
Crystal Salt Company, maintaining separate 
sales offices and operating under different 
brand names, enjoyed a virtual monopoly 
of the sale of salt in this area. No other 
company was selling more than a negligible 
quantity of salt from the Great Salt Lake 
and these two appellants’ only competition 
was on the western and eastern fringes of 
the intermountain area where freight costs 
enabled the California and Kansas salt pro- 
ducers to compete. 
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In 1949 the Deseret Livestock Company 
began the preparation of facilities for the 
production of salt from the Great Salt 
Lake. In 1951 it harvested its first crop 
and made a few small sales, and by 1952 
it was in a position to begin substantial 
competition with Morton and Royal Crystal. 
Late that year or in early 1953 the owner- 
ship of the Deseret Livestock Company 
came into the hands of David Freed and 
David Robinson. Knowing little about the 
salt business these two went to Freed’s 
long time friend, I. A. Clayton, Vice Presi- 
dent and Manager of Royal Crystal, to see 
if that part of Deseret Livestock’s business 
could be sold to Morton. Clayton stated 
that Morton was not interested because of 
the possibility, if this potentially important 
competitor was bought out, of monoply 
charges under the Sherman Act. 


Deseret Livestock kept its salt facilities 
and sold salt in the area market through 
the year 1954. Its sale steadily increased, 
and in 1954 it sold 26,900 tons of salt as 
compared to 120,657 tons sold by Morton 
and its subsidiary Royal Crystal. The ton- 
nage sold by Morton and Royal Crystal in 
1954 was almost exactly the same as in 
1952 [120,657 tons v. 120,028 tons], prior 
to substantial competition from Deseret 
Livestock. 


Stansbury Salt Company started selling 
salt in about December, 1950, and its sales 
progressed much less rapidly than Deseret 
Livestock. In 1954 it sold about 7,000 tons. 
Its position as a potential competitor by 
the end of 1954 was much stronger than its 
sales show, however, as evidenced by the 
fact that in 1954 it added some 10,500 tons 
to its inventories. Also it acquired a block 
press in that year and thus was able to 
remedy its deficiency in block salt which 
had theretofore hampered its attempts to 
gain a substantial market. 


Council M. McDaniel entered the picture 
here in the summer of 1954. He was a former 
executive in a west coast salt company, 
and sought to purchase an interest for him- 
self in a salt business in the Salt Lake area. 
He negotiated with Stansbury Salt Com- 
pany with a view to acquiring shares of 
that company. It was his introduction of 
Richards, the manager of Stansbury, to Clay- 
ton of Royal Crystal which allegedly 
precipitated Stansbury’s entry into the con- 
spiracy. McDaniel finally purchased the 
salt properties of Deseret Livestock, and 
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from and after January 1, 1955, operated 
the business as the Deseret Salt Company. 


[ Alleged Conspiracy] 


The price fixing conspiracy was alleged 
to have begun between Royal Crystal, Mor- 
ton and Deseret Livestock some time in 
1953, with Stansbury and McDaniel, as an 
individual, joining it in the middle of 1954. 
After the sale of Deseret Livestock’s salt 
properties to McDaniel as of January 1, 
1955, the new Deseret Salt Company, under 
McDaniel’s direction, allegedly joined the 
conspiracy in Deseret Livestock’s former 
role. 


I. A. Clayton, manager of Royal Crystal, 
apparently established the prices, or initiated 
price changes, for both Royal Crystal and 
Morton in the Salt Lake area. Morton and 
Royal Crystal did not compete pricewise, 
and the two used identical pricing data. 
Upon entering competition Deseret Live- 
stock in 1952 hired as sales manager Frank 
Jensen, who until 1947 had been a sales- 
man in the area for Morton. When he left 
Morton’s employ Jensen had taken a com- 
plete list of Morton prices, and in a subse- 
quent position buying salt for a water softener 
company he had kept up with most changes 
in prices. He established the first price 
scales and keys for Deseret Livestock based 
upon this information, and such prices were 
apparently nearly identical to those charged 
by Royal Crystal and Morton. But there 
is abundant evidence that during 1952 and 
1953 he often varied and undercut Morton 
and Royal Crystal to obtain business. Freed, 
who became his superior at Deseret Live- 
stock, complained several times in his testi- 
mony that Jensen was always “cutting 
prices and chiseling wherever he could.” 


It is also clear, and not denied by ap- 
pellants, that beginning in late 1953 and 
continuing through the prosecution period 
the price scales and keys used by Deseret 
Livestock, Morton, and Royal Crystal were 
practically identical. The only price varia- 
tion occurred apparently when Jensen dis- 
obeyed the instructions of Freed and 
“chiseled” on the price. It was testified 
that in April or May 1954 Deseret Live- 
stock took the price scales and keys sent 
them by Royal Crystal, removed the covers 
and merely stapled on new cover sheets 
which bore the name of Deseret instead of 
Royal Crystal. 


© 1956, Commerce Clearing House, Inc. 


Number 54—81 
8-10-56 


It is admitted that beginning in 1953 
there was a completely free exchange of 
pricing information between Deseret, Royal 
Crystal and Morton, and that after the 
summer of 1954 this exchange included 
Stansbury. Pricing information, keys and 
scales were sent to one another and any 
changes which were of interest to the other 
salt producers were communicated im- 
mediately. Whenever a variance from the 
“usual” or “correct” price was revealed 
there would be telephone calls, apparently 
nearly always initiated by Clayton, to as- 
certain if such variance was an error or a 
new price. 


Freed testified that when he first ap- 
proached Clayton to attempt a sale of 
Deseret Livestock’s salt properties, he was 
informed that Morton and Royal Crystal 
would follow any price changes initiated 
by Deseret. His statement of his conversa- 
tion with Clayton, in part, is as follows: 


“Well there was some discussion re- 
garding prices—in a general way we 
talked about that—and we were told, at 
the time, that we were free to set our 
own prices anywhere that we wanted, 
that we could compete on a high level or 
a low level; that they had their own 
prices which they had arrived at after 
a long period of time, and if we changed 
those prices, they would change with us, 
but, so far as they were concerned, those 
prices were right, and they were hopeful 
we would stay with them, but it was our 
own business to do as we saw fit re- 
garding the prices.” 

From this he understood that if Deseret 
Livestock cut prices Morton and Royal 
Crystal intended to follow, and that if 
Deseret put its price back up Morton and 
Royal Crystal would also raise their prices. 
Clayton stated that the purpose of his calls 
to Freed on price variations was to ascer- 
tain whether such were real price changes 
which he would have to meet or whether 
they were merely errors in computation. 
There is no question but that Morton and 
Royal Crystal met every price cut insti- 
tuted by Deseret Livestock, and also fol- 
lowed every increase. During the dates of 
their alleged participation in the conspiracy 
most price changes were instituted simul- 
taneously by all the companies. There was 
testimony that Clayton informed Freed of 
a proposed increase in the price of roasting 
salt, above the long established price, to be 
effective three months in the future. Freed 
for Deseret Livestock instituted the same 
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price increase effective at the same time. 
Richards of Stansbury testified that he 
once put in a bid price of $8.00 to a govern- 
mental agency when the printed pricing in- 
formation he had from the other companies 
indicated they would bid $6.75, but that 
from previous conversations with Clayton 
and Freed he had the definite belief that 
the other companies would also bid $8.00, 
as they apparently did. 


[Justification Claimed] 


In justification the appellants urge that 
it is not a breach of the Sherman Act to 
pass to each other such pricing information 
as was exchanged. And they contend that 
their adherence to identical prices is merely 
“conscious parallelism” in pricing behavior, 
as is essential in an industry with such a 
standardized, homogeneous product as salt. 
They produced expert witnesses who testi- 
fied that since all salt is virtually alike and 
the major consumers are generally in- 
formed buyers a fraction of a cent difference 
in price will cause a major shift in busi- 
ness; thus by operation of the laws of 
economic behavior the tendency is to highly 
uniform prices in a market area. Neverthe- 
less, it seems clear that the free disclosure 
to each other of pricing data and proposed 
bids speeded the achievement of uniform 
prices. Appellants urge otherwise because 
they say the information was readily ac- 
cessible from other trade sources. While 
the publication of prices bid to government 
agencies and a spy system would undoubt- 
edly reveal partial pricing information on 
competitors, some of the evidence shows 
extensive information was not easily ac- 
quired. For one thing the bids among these 
companies to government agencies prior to 
the alleged conspiracy show quite a dis- 
similarity in quoted prices. That Stansbury 
did not have accurate information on the 
others’ pricing before Clayton gave Richards 
a copy of Royal Crystal’s price keys and 
scales is apparent from the testimony. 
Utah Ice and Storage Company, a small 
competitor and a buyer of undried salt from 
Deseret, apparently was not able to obtain 
such information. 


[Exchange of Information] 


It is true that the Supreme Court in 
Maple Flooring Assn v. United States, 268 
U. S. 563 (1925), and Cement the Pro- 
tective Ass'n v. United States, 268 U. S. 588 
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(1925), held that the mere compilation and 
disseminating among competitors of statis- 
tics containing pricing information did not 
prove conspiracy in violation of the Sher- 
man Act. But those cases carefully stated 
that there was no other evidence of con- 
spiracy and that no resulting substantial 
identity of prices were shown. In other cases 
where there was an exchange of a substantial 
amount of information and a tendency toward 
a restriction of output,’ or toward price 
uniformity,? convictions were upheld. The 
follow-up for explanations of price devia- 
tions and the general pricing pressure in 
the American Linseed Oil Company case 
make it more similar to the instant situa- 
tion than the decisions relied upon by ap- 
pellants. In Sugar Institute, Inc. v. United 
States, 297 U. S. 553, 599-600 (1936), the 
court said, 


“And while the collection and dissemina- 
tion of trade statistics are in themselves 
permissible and may be a useful adjunct 
of fair commerce, a combination to gather 
and supply information as a part of a 
plan to impose unwarrantable restriction, 
as, for example, to curtail production and 
raise prices, has been condemned * * * 
each case demands a close scrutiny of 
its own facts.” 


In the instant case we have more than a 
dissemination of statistics, there was a 
frank exchange, between competitors con- 
trolling 95% of the market, of all the de- 
tails of a fairly complicated pricing system. 
Certainly the exchange is a factor appro- 
priately considered in determining the ex- 
istence of a conspiracy. 


[Parallel Business Behavior] 


It is also true it “has never [been] held 
that proof of parallel business behavior con- 
clusively establishes agreement or, phrased 
differently, that such behavior itself constitutes 
a Sherman Act offense.” Theatre Enter- 
prises, Inc. v. Paramount Film Distributing 
Corp. [1954 TrapvE Cases f{[ 67,640], 346 
U. S. 537, 541 (1954). But that case and 
others recognize that such behavior is an- 
other item to be weighed, and generally to 
be weighed heavily, in the determination. 
The intermountain market in salt is served 
by only a few suppliers, an oligopoly in 
economic terms, and the product is a stand- 
ardized one for which there is a relatively 
stable, inelastic demand. In such a situa- 


1 American Column & Lumber Co. v. United 
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tion it is almost inevitable that the pricing 
policies of one company will be influenced 
and to some extent dictated by knowledge 
of probable countervailing action by its 
competitors. And this perhaps detracts from 
the weight we should give to parallel pric- 
ing. But the presence of only a few friendly 
sellers and the stable demand for the 
product present a great opportunity and 
temptation to combine to maintain prices 
at an artificially high level profitable to all. 


| Evidence of Conspiracy] 


The compelling inference from the evi- 
dence already recited above would indicate 
that the instant case presents more than an 
example of conscious parallel business be- 
havior. But there is other evidence in the 
record which seems inconsistent with any 
conclusion other than that a pricing con- 
spiracy was in existence. One such ex- 
ample was the handling of sales of salt to 
the Utah Ice and Storage Company. This 
company had a business in which it iced 
trucks and railroad cars and provided cold 
storage facilities for the general public. 
There had been a falling out with Morton 
and Royal Crystal, and those two com- 
panies would not sell to Utah Ice. Deseret 
Livestock was interested in the business 
and for a long time sold undried salt to it 
at $5.20 per ton. Utah “kiln dried” the raw 
salt with its own reprocessing equipment, 
in which it had an investment of about 
$50,000. It was able to reprocess an ex- 
cess above its own needs, which it resold 
to the general public in competition with 
kiln dried salt of the other producers; in 
Idaho this salt was being sold at lower 
prices than that of Morton and Royal 
Crystal. There was positive evidence that 
while Deseret Livestock considered Utah 
Ice a competitor in a sense, it was not 
feeling any effects of that company’s com- 
petition, and Deseret Livestock at the time 
was not selling salt in Idaho, where the 
price cutting was being done. 


Morton and Royal Crystal felt the com- 
petition keenly, however, and Clayton ad- 
mitted that he called Freed several times 
about the matter. Freed finally went to 
Hecker of Utah Ice and told him that pres- 
sure was being put upon him to do some- 
thing about the situation, and that under 
the circumstances Deseret Livestock would 


2 United States v. American Linseed Oil Co., 
262 U. S. 371 (1923). 
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have to discontinue sales of raw salt to 
Utah Ice because its prices were out of line 
with competitors. He prepared a letter con- 
taining a substitute proposal to sell kiln 
dried salt to Utah Ice for its own use at 
$5.75 per ton and provided that any excess 
would have to be paid for at the price 
charged to the general public. This pro- 
posal was rejected by Utah Ice. After an- 
other meeting with Hecker of Utah Ice in 
late June 1954, at which McDaniels joined 
Freed in an attempt to persuade Hecker, a 
second letter was prepared lowering the 
price on kiln dried salt for Utah Ice’s own 
use to $5.50 per ton but providing that any 
salt for resale would have to be purchased 
at the Deseret Livestock’s regular price, 
which was $8.00, the same as that at which 
Morton and Royal Crystal sold to the gen- 
eral public. Prior to sending the second 
letter the matter was discussed with Clay- 
ton, who went over the letter suggesting 
word changes which were apparently adopted. 
Clayton thanked Freed for his action. This 
action, of course, virtually eliminated Utah 
Ice from the salt resale business, with a 
resultant reduction in the amount of salt it 
purchased from Deseret Livestock. Also, 
the price given Utah Ice of $5.50 per ton 
for kiln dried salt as compared to the prior 
$5.20 per ton for raw salt seems economi- 
cally less profitable to Deseret Livestock. 
The compelling conclusion from this would 
seem that Deseret was acting against its 
economic interest in dealing with Utah Ice 
in such a manner, unless it would benefit 
in other ways from this yielding to the 
demands of competitors. The natural in- 
ference is that the action was pursuant to 
the conspiracy and Deseret believed that 
the long run benefit to it by helping main- 
tain higher price levels was greater than 
this loss of raw salt business. A company 
with no assurance concerning the main- 
tenance of the price level and not itself 
’ feeling Utah Ice’s sales competition, would 
not fear retaliatory pricing action and would 
hardly willingly surrender this business. 
Another course of conduct indicating the 
conspiracy was Freed’s requirement that 
his sales manager, Jensen, clear all bids 
through him personally before their sub- 
mission. Jensen would compute the bid he 
thought should be made and advise Freed 
of the figures. Freed would reply, “Ill 
check and call you back,” or words to that 
effect. He would later confirm the figures 
or advise of the proper prices to submit. 
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Freed’s own testimony, however, is that 
the calculation of salt prices is complicated 
and that he had never tried to make such 
a computation. The only reasonable infer- 
ence from this is that he took Jensen’s 
figures and called competitors, most likely 
Clayton, to see what the other bids would be. 


Admittedly the requirement that Jensen 
obtain Freed’s approval on bids was insti- 
tuted because of Jensen’s conduct in at- 
tempting to gain business through bidding 
lower prices than competitors. The culminat- 
ing incident was in connection with a bid 
to the Galigher Company, a large salt user. 
The Galigher bid form called for a fixed 
price for the year. Morton had bid on its 
own form, providing the right to change 
prices quarterly, and its bid price was 
worked out to four decimals. Freed called 
Clayton to see what Morton and Royal 
Crystal were doing on that bid and, upon 
being told, requested a copy of the bid 
form. Clayton sent Morton’s form with the 
figures filled in, and Freed showed it to 
Jensen telling him that was what Deseret 
Livestock was going to bid. 


Jensen wrote up the bid but left off the 
last two decimals; Deseret Livestock had 
never carried a bid to four decimals before. 
Because of this omission Deseret Livestock 
was the low bidder by $2.32 on a contract 
involving more than $38,000, and received 
the business. Jensen was reprimanded by 
Freed for undercutting the competitor, and 
thereafter his authority was strictly limited. 


This example of aversion to obtaining 
business by a lower price, no matter how 
minimal, and of the policy to obtain in ad- 
vance the competitor’s bid and studiously 
copying that bid exactly, is typical of the 
conduct of these competing companies as 
shown by the record. It seems wholly in- 
consistent with any conclusion but that a 
price conspiracy existed between them. 


Not all incidents supporting the con- 
spiracy will be recited in detail, but there 
are several. Among them would seem: 
Freed’s asking Clayton for suggestions on 
a new manager to replace Jensen and his 
having the competitor interview the pro- 
posed employee to instruct and orient him 
on the salt business; the policy of sending 
Royal Crystal price lists to the office of 
Deseret Livestock’s lawyer and to the home 
of Richards, manager of Stansbury, rather 
than to the company offices; and Freed’s 
telling his new manager to check with 
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Royal Crystal if he had difficulty or wanted 
to ascertain freight rates. 


| Standard of Proof] 


The appellants contend that the evidence 
on which they were convicted was wholly 
circumstantial, and they have attempted to 
give explanations for their conduct con- 
sistent with innocence. Under these condi- 
tions, they urge, a stricter standard of proof 
is required than where there is direct evi- 
dence. Relying strongly upon Pevely Dairy 
Co. v. United States [1948-1949 Trappe CASES 
{ 62,526], 178 F. 2d 363 (8th Cir. 1949), 
they apparently contend that the appellate 
court must itself weigh the evidence and 
reverse the convictions unless the circum- 
stantial evidence is wholly consistent with 
guilt and entirely inconsistent with inno- 
cence.* In our view we need not pass upon 
whether the evidence was all circumstantial 
or whether, if it was, a different standard 
of review should be applied, because even 
the test urged by the appellants is satisfied. 
Viewed in its entirety the evidence, most 
of it the testimony of involved officers of 
the appellant companies, compels the con- 
clusion that there was an understanding 
between these companies, which control 
over 95% of the intermountain salt market, 
to maintain prices at uniform and noncom- 
petitive levels. It is well established, of 
course, that price fixing agreements are 
illegal per se under the Sherman Act, with- 
out regard to the reasons advanced to 
justify them.* 


[Participation in Conspiracy] 


There remains to be considered only the 
Deseret Salt Company’s assertion that it was 
not proved to be a member of the con- 
spiracy. That company is the result of 
McDaniel’s purchase of the salt properties 
of Deseret Livestock, and it has only been 
in operation since January 1, 1955. Nearly 
all of the evidence introduced related to 
happenings before Deseret Salt had been 
in operation. McDaniel, as an individual, 
was tied into the conspiracy from and after 
mid-1954, and his knowledge of it is relevant 
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to the actions of the company he formed 
and directs. The Government relied upon 
two particular incidents to prove that Deseret 
Salt participated in the conspiracy. One of 
these was the action by McDaniel as 
manager of the new Deseret Salt Company 
refusing to change the terms of the arrange- 
ment forced upon Utah Ice, with Mc- 
Daniel’s participation, by Deseret Livestock, 
by which it refused to sell Utah Ice un- 
dried salt and required it to buy kiln dried 
salt in excess of its own needs at the “pre- 
vailing” price charged by all the companies. 


The second incident was the nearly simul- 
taneous dropping of the 8 cents per ton 
cash discount, which all the companies had 
theretofore allowed, immediately after a 
meeting in January, 1955, called by Mc- 
Daniel, ostensibly for other purposes. The 
witnesses, except for Richards, testified 
that the discount was not mentioned and 
there was no agreement at the meeting to 
discontinue it. Richards’ testimony was 
equivocal but indicated that there was some 
discussion of prices and perhaps of the 
discount. If the companies were all so close 
to eliminating the discount independently, 
in light of the previous freedom with which 
prices were discussed, it seems unlikely the 
matter would not arise at a meeting at- 
tended by all these competitors. The trial 
judge concluded that there was “at that 
meeting, an agreement, either tacit or ex- 
press, to eliminate the discount, or that it 
had already been arrived at between the 
parties, and the go-ahead was indicated at 
that time.” 

It has been held that once a conspiracy 
is proved a relatively small amount of evi- 
dence connecting a particular defendant 
with that conspiracy will suffice to sustain 
a guilty verdict.’ Considering the above to- 
gether with the evidence that Deseret Salt 
continued its predecessor’s policy of non- 
deviation from the prices of the others and 
that it apparently participated in the ex- 
change of pricing information, there is 
enough to connect Deseret Salt to the 
conspiracy. 

Affirmed. 


®% See also Leslie v. United States, 43 F. 2d 288 
(0th Cir. 1930); But cf. Holland v. United 
States, 348 U. S. 121, 139 (1954); United States 
v. New York Great A. & P. Tea Co. [1948-1949 
TRADE CASES {f 62,375], 173 F. 2d 79 (7th Cir. 
1949); C-O-Two Fire Equipment Co. v. United 
States [1952 TRADE CASES f 67,290], 197 F. 
2d 489 (9th Cir. 1952). 
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Vacuum Oil Co. [1940-1943 TRADE CASES 
56,031], 310 U. S. 150, 212-18 (1940); United 
States v. New Wrinkle, Inc. [1952 TRADE 
CASES f 67,214], 342 U. S. 371, 377 (1952). 

5 Luteran v. United States, 93 F. 2d 395 (8th 
Cir, 1937); Meyers v. United States, 94 F. 2d 433 
(6th Cir. 1938). 


© 1956, Commerce Clearing House, Inc. 


Number 54—85 Cited 1956 Trade Cases IV-773 
8-10-56 : , 
U. S. v. Natl. Electrical Contractors Assn., N. J. Chapter, Inc. 


[ 68,413] United States v. National Electrical Contractors Association, N. J. 
Chapter, Inc., P. Joseph Quinn, Mel Downs Electrical Construction Company, Melvin 
M. Downs, Gerald Electrical Construction Company, J. C. Fitzgerald, John F. Meade, 
Fred Phrampus, Harry R. Compton, Calvi Electric Company, Francis Calvi, McAdam 
Electric Company, Thomas J. McAdam, William E. Snell, and Roland E. McMahon, Jr. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 575-56. Filed July 13, 1956. Modified on October 26, 1956, 1956 Trape Cases { 68,534. 


Case No. 1298 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Allocation of Contracts—Bidding Practices——A trade association of electrical contrac- 
tors and electrical contractors were prohibited by a consent decree from entering into 
any understanding with each other or with any other electrical contractor to (1) fix 
prices or terms for the sale or installation of electrical equipment, (2) allocate contracts 
for the sale or installation of electrical equipment among electrical contractors, (3) restrict 
the sale or installation of electrical equipment to a prescribed area, territory, customer 
or class of customers, or to contracts above or below a prescribed valuation, (4) exchange 
future bid prices or terms for the sale or installation of electrical equipment, (5) submit 
fictitious, fraudulent, or complementary bids to awarding authorities requesting bids for 
the sale or installation of electrical equipment, (6) restrict or prohibit any electrical 
contractor from obtaining contract plans, specifications, bid proposal forms, or other 
bidding information from awarding authorities requesting bids for the sale or installation 
of electrical equipment, or (7) restrict or prohibit any electrical contractor from obtaining 
supplies of electrical equipment from wholesale suppliers or manufacturers of such equipment. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.760, 2011.065, 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Agreements 
with Labor Unions.—A trade association of electrical contractors and electrical contractors 
were prohibited by a consent decree from entering into any agreement with any labor 
union or other labor organization to (1) restrict, curtail, or prevent the supply of labor 
to any electrical contractor who is willing and able to comply with and abide by union 
requirements concerning wages, hours, working conditions, and collective bargaining, 
(2) supply inadequate, incompetent, or supernumerary labor and otherwise discriminate 
in furnishing labor to electrical contractors who are able and willing to comply with and 
abide by union requirements concerning wages, hours, working conditions, and collective 
bargaining, (3) induce or coerce any electrical contractor to employ labor under terms and 
conditions of employment different than those required of or imposed upon other electrical 
contractors, or (4) induce or bring about strikes, walk-outs, picketing, slowdowns, or 
other labor difficulties between any electrical contractor and any union labor organization 
which do not arise out of efforts by such labor orgainization to exercise its lawful rights 
with respect to such contractor or contractors. 


See Combinations and Conspiracies, Vol. 1, § 2005.605. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Cancellation of Trade Association’s By-Laws—Membership.—A trade association of 
electrical contractors was ordered by a consent decree (1) to cancel and revoke any 
provision of its by-laws, rules, or regulations excluding any person from being, or pre- 
venting any person from becoming a member, except for the failure or refusal of any 
person to comply with the association’s reasonable and nondiscriminatory requirements 
for membership, and (2) to expel promptly from membership any member of the asso- 
ciation who shall be found guilty of violating the provisions of the decree when the 
association shall have knowledge of such violation. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8301.60, 8421. 
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Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Union Activities—A consent decree entered against a trade association of 
electrical contractors and electrical contractors provided that nothing contained in the 
decree should be deemed to enjoin any defendant from bargaining collectively and enter- 
ing into and carrying out the terms of any agreement with duly organized labor unions 
which is incident and appropriate to the exercise of any or all rights, privileges, immuni- 
ties, duties, and obligations accruing to and devolving upon a duly organized labor union 
and its officers, agents and members. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.45. 


For the plaintiff: Edward A. Foote, First Assistant, Antitrust Division; William L. 
Maher, Donald G. Balthis, George F. Schueller, and Wilford L. Whitley, Jr., Attorneys, 
Department of Justice. 


For the defendants: James T. Owens for National Electrical Contractors Associa- 
tion, New Jersey Chapter, Inc., and P. Joseph Quinn; Murray Fredericks for Calvi 
Electric Company, Francis Calvi, McAdam Electric Company, and Thomas J. McAdam; 
Joshua V. Davidow for Mel Downs Electrical Construction Co. and Melvin M. Downs; 
Raymond J. Osborn for Gerald Electric Construction Company, Inc., and J. C. Fitzgerald; 
William T. Cahill for Harry R. Compton; E. Milton Hannold for Roland E. McMahon, 
Jr.; S. Thurman Lovitt for John F. Meade; Charles E. Gant for Fred Phrampus; and 


Samuel P. Orlando for William E. Snell. 


Final Judgment 


Tuomas M. Manpen, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on July 13, 1956, and each of the defendants 
having appeared herein and having filed its 
answer in which it denies the offenses 
charged in such complaint, and having 
asserted the truth of their answer and inno- 
cence of any violation of the law; and no 
testimony having been taken, and the plain- 
tiff and said defendants by their respective 
attorneys having consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, 
and without this Final Judgment consti- 
tuting evidence or admission by the defend- 
ants in respect to any such issue; 


Now, Therefore, upon the consent of the 
parties hereto, it is hereby 


Ordered, adjudged, and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim for 
relief against the defendants under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,’” commonly known as the Sherman 
Act, as amended. 
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II 
[Definitions | 
As used in this Final Judgment: 


(a) “Electrical contractors” means cor- 
porations, firms, and persons engaged in the 
sale and installation of electrical equipment; 

(b) “Electrical equipment” means and in- 
cludes all types and kinds of electrical 
equipment and materials which are custom- 
arily affixed or permanently installed by 
skilled labor in commercial, residential, in- 
dustrial, public, and other buildings and 
structures, such as electrical wiring, cable 
and conduits, switches and switch boxes, 
outlets and outlet boxes and covers, fuses 
and fuse boxes, circuit breakers, panels and 
panel boards, control equipment, insulators, 
lighting fixtures, and other devices and 
material used in electrical lighting and 
power systems in said buildings and struc- 
tures; and 

(c) “Awarding authority” means all per- 
sons (including, but not limited to, general 
contractors, architects, engineers, govern- 
ment bodies, school boards, and representa- 
tives of private, public or charitable organi- 
zations) designating and selecting electrical 
contractors to sell or install electrical equip- 
ment in structures and buildings. 


Ill 
[Applicability of Judgment] 
The provisions of this Final Judgment 
applicable to any defendant shall apply to 
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each such defendant and to his or its offi- 
cers, agents, servants, employees, subsid- 
iaries, successors and assigns, and to all 
persons in active concert or participation 
with any defendant who shall have received 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 
[Agreements with Contractors Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
participating in, or maintaining any con- 
tract, combination, agreement, undertaking, 
plan or program with each other or with 
any other electrical contractor or anyone 
acting for or on behalf of any electrical con- 
tractor to: 


(a) Fix prices or terms for the sale or 
installation of electrical equipment; 


(b) Exchange future bid prices or terms 
for the sale or installation of electrical 
equipment; 


(c) Allocate contracts for the sale or in- 
stallation of electrical equipment among 
electrical contractors; 


(d) Restrict the sale or installation of 
electrical equipment by electrical contrac- 
tors to a prescribed area, territory, customer 
or class of customers, or to contracts above 
or below a prescribed valuation; 


(e) Submit fictitious, fraudulent, or com- 
plementary bids to awarding authorities re- 
questing bids for the sale or installation of 
electrical equipment; 


(f) Restrict or prohibit any electrical 
contractor from obtaining contract plans, 
specifications, bid proposal forms, or other 
bidding information from awarding authori- 
ties requesting bids for the sale or installa- 
tion of electrical equipment; 


(g) Restrict or prohibit any electrical 
contractor from obtaining supplies of elec- 
trical equipment from wholesale suppliers 
or manufacturers of such equipment. 


V 
[Prohibited Agreements with Labor Unions] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
participating in or maintaining any contract, 
combination, agreement, undertaking, plan, 
or program with any labor union, associa- 
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tion, brotherhood, or other labor organi- 
zation to: 


(a) Restrict, curtail, or prevent the supply 
of labor to any electrical contractor who is 
willing and able to comply with and abide 
by union requirements concerning wages, 
hours, working conditions, and collective 
bargaining; 

(b) Supply inadequate, incompetent, or 
supernumerary labor and otherwise discrim- 
inate in furnishing labor to electrical con- 
tractors who are able and willing to comply 
with and abide by union requirements con- 
cerning wages, hours, working conditions, 
and collective bargaining; 


(c) Induce or coerce any electrical con- 
tractor to employ labor under terms and 
conditions of employment different than re- 
quired of or imposed upon other electrical 
contractors; or 


(d) Induce or bring about strikes, walk- 
outs, picketing, slowdowns, or other labor 
difficulties between any electrical contractor 
and any union labor organization which do 
not arise out of efforts by such labor organi- 
zation to exercise its lawful rights with 
respect to such contractor or contractors. 

Provided, however, that nothing in this 
Final Judgment shall be deemed to enjoin 
any defendant from bargaining collectively 
and entering into and carrying out the 
terms of any agreement with duly organ- 
ized labor unions which is incident and 
appropriate to the exercise of any or all 
rights, privileges, immunities, duties and 
obligations accruing to and devolving upon 
a duly organized labor union and its offi- 
cers, agents and members. 


VI 
[Association Membership] 


Defendant Association is ordered and 


directed: 


(a) To cancel and revoke any provision 
of its by-laws, rules or regulations excluding 
any person from being, or preventing any 
person from becoming a member, save for 
failure or refusal of any person to comply 
with said Association’s reasonable and non- 
discriminatory requirements for member- 
ship, not otherwise inconsistent with the 
provisions of this Final Judgment; 


(b) To expel promptly from membership 
any member of the defendant association 
who shall be found guilty of violating the 
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provisions of this Judgment when the said 
defendant association shall have knowledge 
of such violation. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
any defendant, and without restraint or 
interference, to interview officers and em- 
ployees of such defendant who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
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submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means permitted in this 
Section VII shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings for the pur- 
pose of securing compliance with this Final 
Judgment in which the United States is a 
party or as otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations thereof. 


It is represented to the court that all de- 


fendants appear[ed] voluntarily and waived 
service by filing answer. 


[f] 68,414] United States v. Fish Smokers Trade Council, Inc., et al. 
In the United States District Court for the Southern District of New York. Criminal 


Action No. 148-208. Dated June 26, 1956. 


Case No. 1256 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Combination with Non-Labor Groups 
—Sufficiency of Indictment.—An indictment charging that a labor union conspired with 
smoked fish jobbers and smokehouses to coerce jobbers to join the union by barring 
union jobbers from selling to one another’s customers and by requiring the smokehouses 
to boycott non-union jobbers or those not in good standing with the union was held suf- 
ficient as a matter of law because a conspiracy between a labor and a non-labor group 
to violate the antitrust laws was charged. The indictment alleged that the jobbers are 
not employees but are independent businessmen who own and operate their own busi- 
nesses for their own account and profit. Whether the jobbers are a bona fide labor group 


engaged in a labor dispute and exempt from the Sherman Act is a matter of defense to 
be resolved on trial of the action. 


See Combinations and Conspiracies, Vol. 1, § 2101.048. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Juris- 
diction of District Court Over Labor Union—Effect of National Labor Relations Act.— 
A labor union’s motion to dismiss an indictment under the Sherman Act on the ground 
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that the court lacks jurisdiction over the subject matter of the suit because the practices 
complained of also constitute an unfair labor practice under the National Labor Relations 
Act was denied. The fact that administrative sanctions might be imposed by the National 
Labor Relations Board does not oust the court of its exclusive jurisdiction to try vio- 
lations of the antitrust laws, and no preliminary administrative determination is necessary 
to establish that jurisdiction. 


See Combinations and Conspiracies, Vol. 1, J 2101.005; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8025. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Motion 
To Dismiss Indictment—Immunity from Prosecution—A motion by a union and its 
officers to dismiss an indictment under the Sherman Act on the ground that they are 
immune from prosecution under Section 32, Title 15, United States Code, was denied. 
The immunity created by Section 32 is limited to natural persons who testify in a pro- 
ceeding, suit, or prosecution. Neither the union nor its officers acting in their repre- 
sentative capacity fall within the protection of the section. 


With respect to the secretary of the union who was compelled to identify himself 
and produce records in response to a grand jury subpoena addressed to the union, the 
court held that he did not gain any immunity even though the records produced tended 
to incriminate him personally. Also, the secretary executed an affidavit of compliance, 
which was exhibited to the grand jury, wherein he identified his own signature to an 
agreement between his union and a non-labor group. The secretary contended that this 
agreement tended to involve him personally in the offense charged in the indictment. 
The making of the affidavit was not tantamount to the giving of testimony in a proceeding 
before the grand jury so as to clothe him with immunity. A witness gains immunity if 
he is subpoenaed, sworn, and testifies. He was not under any compulsion to make the 
affidavit, and the Government had no authority to compel him to make the affidavit. 
By voluntarily executing the affidavit, he waived his right to appear before the grand 
jury to authenticate and testify, and he waived his right to the protection of the law as 
to the allegedly incriminating matter. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029. 
For the plaintiff: Richard B. O’Donnell, New York, N. Y. 


For the defendants: Ashe & Rifkin, William M. Waldman, Leonard S. Leventhal, 
Louis D. Schwartz, Leonard William Gendlcr, and Abraham L. Levenson, New York, N. Y. 


[Motion To Dismiss Indictment] 


Ryan, District Judge [Jn full text]: The 
defendant union and individual defendant 
officers move to dismiss the indictment on 
the ground that it is insufficient as a matter 
of law, that the court lacks jurisdiction over 
the subject matter and that the defendants 
are immune from prosecution under Sec. 32, 


15 USCA. 


[Indictment Sufficient] 


The indictment charges that the union 
conspired with smoked fish jobbers and 
smokehouses in the Greater New York area 
to restrain competition in the sale and dis- 
tribution of smoked fish in violation of Sec. 
1 of the Sherman Act. The conspiracy, it 
is alleged, was carried out by coercing job- 
bers to join the Union, by barring Union 
jobbers from selling to one another’s cus- 
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tomers and by requiring the smokehouses 
to boycott non-Union jobbers or those not 
in good standing with the Union—all of 
which resulted in a restraint of trade of 
the smokehouses, the Union jobbers and the 
non-Union jobbers. 

It is specifically alleged that the “jobbers 
are not employees ... who receive a wage 
... but are independent businessmen who 
own and operate their own businesses for 
their own account and profit.’ Whether 
they are a bona fide labor group engaged 
in a labor dispute and exempt from the 
Sherman Act as contended by defendant is 
a matter of defense to be resolved on trial. 
A conspiracy is charged between a labor 
and non-labor group to violate the antitrust 
laws; the indictment is sufficient as a mat- 
ter of law. Allen Bradley v. the Union [1944- 
1945 TrapvE CAsEs J 57,386], 325 U. S. 797; 
Employing Lathers, etc. [1954 TRADE CASES 


1 68,414 


71,778 


{ 67,693], 347 U. S. 198; Employing Plaster- 
ers, [1954 TrapE Cases J 67,692] 347 U. S. 
186. 

[Jurisdiction of Court] 


The contention that the court lacks juris- 
diction because the acts complained of also 
constitute an unfair labor practice deserves 
no extended discussion. The fact that ad- 
ministrative sanctions might be imposed by 
the N. L. R. B. does not oust this court 
of its exclusive jurisdiction to try violations 
of antitrust laws, and no preliminary ad- 
ministrative determination is necessary to 
establish that jurisdiction. United States v. 
Borden, 308 U.S. 188. 


[Immunity Claimed] 


The immunity created by Secs. 32 and 33 
is limited to natural persons who testify 
in a proceeding, suit or prosecution and it 
is established law that neither the Union 
nor its officers acting in their representative 
capacity fall within the protection of the 
statute. United States v. White, 322 U. S. 
694. Salzman, as Secretary and custodian 
of the records of the union was compelled 
to identify himself and produce the records 
in response to the subpoena duces tecum 
addressed to the Union; he gained no im- 
munity even though the records produced 
tended to incriminate him. Salzman did 
not appear before the Grand Jury, but this 
would be so even if he had appeared so 
for this purpose. 


In lieu of such appearance he as Secre- 
tary executed an affidavit of compliance 
(which was exhibited to the Grand Jury) 
wherein he identified his own signature to 
an agreement between the Union and the 
smokehouses. We assume that this agree- 
ment constitutes, as he asserts, a link in 
the chain of evidence, that it has a sub- 
stantial relation to the crime charged and 
that it serves to involve him personally in 
the commission of the crime. Under such 
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circumstances, the fact that defendant exe- 
cuted the contract in an official capacity 
would not destroy his immunity as an 
individual, and had he been compelled to 
testify as to and identify his signature be- 
fore the Grand Jury the immunity would 
have attached. Lumber Products Assn v. 
United States [1944-1945 Trane CASES 
9 57,281], 144 F. 2d 546, 553. 


The question now is—was the making of 
the affidavit by Salzman tantamount to the 
giving of testimony in a proceeding before 
the Grand Jury so as to clothe him with 
immunity? The answer is no, The statute 
granting immunity prescribes the conditions 
under which it may be gained—if a witness 
is subpoenaed, sworn and testifies he gains 
immunity, without expressly claiming it, as 
to those matters substantially connected 
with the transaction referred to in the 
indictment. Umited States v. Monia [1940- 
1943 Trave Cases J 56,251], 317 U. S. 424. 
Although Salzman produced the records 
under compulsion of the subpoena served 
upon the Union, he was under no com- 
pulsion to make the affidavit. The authority 
of the Attorney General extended only to 
require Salzman to appear before the Grand 
Jury; he could not by offering defendant 
a substitute procedure with respect to the 
documents bestow upon defendant the im- 
munity claimed. Congress has prescribed 
the procedure for obtaining immunity and 
neither this court nor the prosecuting off- 
cer may prescribe other requirements. By 
voluntarily executing this affidavit under 
advice of counsel and in the latter’s office, 
defendant waived his right to appear “be- 
fore the Grand Jury to authenticate and 
testify”; with it he waived his right to the 
protection of the statute as to the allegedly 
incriminating matter. 


The other points argued by defendants 
raise factual questions which may not now be 
determined. Motion denied on all grounds. 


[] 68,415] United States v. Linen Service Council of New Jersey, et al. 
In the United States District Court for the District of New Jersey. Criminal Action 


No. 107-55. Filed June 1, 1956. 


Case No. 1223 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


_ Department of Justice Enforcement and Procedure—Criminal Prosecutions—Com- 
pliance with Subpoena Served on Partnership—Partners’ Immunity from Prosecution — 
In a criminal antitrust action where subpoenas duces tecum were served on partnerships, 
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the court ruled that if the Government requires the production of the documents referred 
to in the subpoenas, the individual partners would be granted immunity from prosecution 
under the provisions of Section 32, Title 15, United States Code. The constitutional 
privilege against self incrimination is a personal one, applying only to natural individuals. 
A custodian of corporate records or of the records of an unincorporated association may 
not refuse to produce records of the corporation or association on the ground that they 
may tend to incriminate him. Under New Jersey law, a partnership is treated as an entity 
in many respects. However, partnerships are not jural persons for all purposes. The 
court was of the opinion that documents of a partnership are private papers of a partner. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029. 


For the plaintiff: Richard Owen, Department of Justice. 


For the defendants: Lorentz & Stamler by Joseph H. Stamler. 


Opinion 
[Sufficiency of Subpoena] 


Tuomas F. Meaney, District Judge [Jn 
full text]: The questions raised on the 
motion to quash subpoenae duces tecum are 
these: lst, are the subpoenae too general 
in terms and not specifically indicative of 
the documents required; and 2nd, whether 
the subpoenae served on such of the parties 
as were partnerships are properly directed, 
and whether if the subpoenae are held to 
be valid, immunity will be granted to the 
partners, upon production of the records 
referred to in the subpoenae. In so far as 
the first question is concerned it seems to 
this court that the subpoenae are sufficiently 
specific with the amendment made by the 
government, and not oppressive in view 
of the government’s assertion that it was 
content to examine the said records at the 
places of business of the various parties. 


[Immunity of Partners] 


The second question involves a resolution 
of some seemingly contradictory determi- 
nations of various courts. First of all let 
it be said that the constitutional privilege 
against self-incrimination is a personal one, 
-applying only to natural individuals. United 
States v. White, 322 U. S. 694 (1944). A 
custodian of corporate records, whether he 
be an officer of the corporation or not, has 
no privilege to refuse to produce them. 
Essgee Co. v. United States, 262 U.S. 151 
(1923); Wilson v. United States, 221 U. S. 
361 (1911). So, too, an officer of an unin- 
corporated association such as a labor union 
may not refuse to produce books and rec- 
ords of the union on the ground that they 
may tend to incriminate him. United States 
v. White, supra. 
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| Nature of Partnership | 


With particular reference to the partner- 
ships involved in the motion under dis- 
cussion, it would appear that all of them 
have their principal place of business in 
the State of New Jersey, which state 
adopted the Uniform Partnership Law in 
the pyeataslO lO GR= SS a42- l= lireha seq.) sin 
New Jersey a partnership is treated as an 
entity in many respects. See X-L Liquors 
v. Taylor, 17_N. J. 444 (1955); Felice v. 
Felice, 34 N:. J. Super. 388 (App. Div. 
1955). However, partnerships are not jural 
persons for all purposes. 


[Decisions] 


An analysis shows that there have been 
three different conclusions in the courts of 
the United States as to whether partners 
have a personality separate and distinct 
from the partnership for the purpose herein 
under consideration. One gives a definite 
“No” and says that the privilege is availa- 
ble to a partner as to partnership records, 
for they are personal records. United States 
v. Lawn, 115 F. Supp. 674. (S..D. N. Y. 
1953); United States v. Brasley, 268 F. 59 
(W. D. Pa. 1920). One is equivocal, hold- 
ing that where the only purpose is to con- 
duct the personal business of the partners 
there is no distinctness, while large, im- 
personal partnerships may take on their 
own personality. United States v. Onassis, 
125 F. Supp. 190 (D. C. D. C. 1954); In re 
Subpoena Duces Tecum, 81 F. Supp. 418 
(N. D. Cal. 1948). Finally, the third sets 
forth an unequivocal “Yes” distinguishing 
or candidly disagreeing with the cases cited 
above. United States v. Onassis, 133 F. Supp. 
327 CSaD Neel 955). 

Significant to this court is a well con- 


sidered dictum by Chief Judge Biggs in 
his dissenting opinion in United States v. 
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White, 137 F. 2d 24 (3 Cir. 1943), the ma- 
jority opinion of which was reversed by 
the United States Supreme Court in United 
States v. White, supra. The learned Judge 
said at pp. 27, 28: 


“A member of a partnership may main- 
tain the privilege against self-incrimi- 
nation in respect to the production of 
the records of the partnership. The right 
to choose one’s fellow members, the 
delectus personanum, which is regarded as 
one of the most important and indis- 
pensable characteristics of a partnership, 
is not available to the members of a 
labor union .... Unlike the members 
of a partnership, the members of a union 
do not act as agents for each other or 
assume responsibility for the conduct of 
the other members... .” * 


It is also important to note that a part- 
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dependent on the life of every member 


(RwS42:1 SL @aNaJ. SsAe)s 


This court agrees with Judge Biggs and 
notes Boyd v. United States, 116 U. S. 616 
(1886), where the court without discussion 
assumed that documents of a partnership 
were private papers of a defendant partner 
(although this case was probably decided 
before the promulgation of the Uniform 
Partnership Law). 


[Immunity Attaches] 


Counsel for the partnerships has con- 
sented to accept the subpoenae already 
served as directed to the partners. If the 
government requires the production of the 
documents referred to in the subpoenae di- 
rected to the partnerships, the individual 


partners will be granted immunity under 
thes provisionssot.lomUL ow Ga wesisz- 


nership, unlike a labor union, is not per- 
petual as is a corporation. It is for instance 


[7 68,416] The Parker Pen Company v. Marvin Zale; Kortz-Lee Jewelry Company, 
doing business under the fictitious names and styles of Zale-Lee Co., Zale-Lee Jewelers, 
Lee Jewelry Company, Zale Jewelry Company, Zale Jewelry Co., Inc.; Lee Jewelry Com- 
pany-Aurora; Lee Jewelry Company-Colorado Springs; Lee Jewelry Company-Greeley; 
Lee Jewelry Company-North Denver; Lee Jewelry Company-Santa Fe Drive; Kortz 
Jewelry Company; Kortz-Lee Broadway, Inc.; Kortz-Lee Englewood, Inc.; Kortz-Lee 
Pueblo, Inc.; Zale Jewelry Company; Morris B. Zale; William Zale; Ben A. Lipshy; Does 
I to XX, inclusive; Roe Partnerships I to XX, inclusive; and Doe Corporations I to XX, 
inclusive. 


In the District Court in and for the County of Weld and State of Colorado. Civil 
Action No, 13188. Filed July 26, 1956. 


Colorado Fair Trade Act 


Fair Trade—Constitutionality of Colorado Fair Trade Act—Legislative Power— 
Colorado Constitution—The Colorado Fair Trade Act, as applied to a nonsigner, was held 
constitutional. Fair trade contracts serve to protect a producer’s trade-marks, brands 
and names against a species of infringement, while, at the same time, protecting the 
public against “bait” and “leader” practices. This provides ample economic and legal 
justification for voluntary contracts sanctioned by the Act. The remedy provided by the 
Act against nonsigners of fair trade contracts is justified. There is a necessity for the 
remedy of an action in equity against nonsigners who wilfully and knowingly advertise 
offer for sale, and sell at less than fair trade prices for “bait” and “leader” purposes. 
Where the legislature has made statutory provision for equitable, effective relief against 
bait and “leader” practices, the court should be extremely reluctant to hold that the 
Fair Trade Act is not a reasonable exercise of legislative power for the accomplishment 
of a proper legislative purpose. The determination of the wisdom or economic desirability 
of such legislation is not within the province of the courts. 


See Fair Trade, Vol. 1, J 3085.07, 3258. 


& Note that this case came up from the Middle 
District of Pennsylvania and Pennsylvania 
adopted the Uniform Partnership Law before 
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New Jersey. Pa. Stat. Ann. tit. 59 § 1- 
(1915). § 1-1 et seq. 
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For the plaintiff: Stanley A. Weigel, Landels & Weigel, San Francisco, Cal.; Fred M. 
Winner, Denver, Colo.; and Houtchens and Houtchens, Greeley, Colo. 


For the defendants: Robert B. Moch, Denver, Colo. 


Opinion of the Court 
[Constitutionality of Fair Trade Act] 


Donatp A. CARPENTER, District Judge [In 
full text): The central issue presented by 
plaintiff's application for a preliminary in- 
junction and the hearing thereon is the 
constitutionality of Section 4 of the Fair 
Trade Act of the State of Colorado, the en- 
tire statute being found in Chapter 55, 
Article 1, Sections 1 to 6 inclusive, G. R. S., 
1953. There were peripheral issues raised 
by defendants, but these have lent them- 
selves to solution by application of familiar 
doctrines in law and equity. They are in- 
dicated in the Court’s Findings of Fact and 
Conclusions of Law being contemporane- 


ously filed. 


This case has been decided on the motion 
for a preliminary injunction after full hear- 
ings in open court, so that this Court has 
been enabled to weigh and consider evi- 
dence adduced in the conflict between the 
claims, interests, views and attitudes of the 
opposing parties. Therefore, the conclu- 
sions of the Court on the constitutionality 
of the act are not based only upon pleadings. 


[Colorado Act] 


Briefly reviewing the provisions of the 
Fair Trade Act of the State of Colorado, 
the statute permits the making of voluntary 
contracts between manufacturer-trademark 
owners and those who purchase from such 
owners for resale, requiring the latter to 
maintain resale prices stipulated by the 
manufacturer-trademark owner on commodi- 
ties identified by the latter’s trademarks, 
brands or names. Express prohibitions of 
_the statute preclude the making of such con- 
tracts unless the subject commodities are in 
free and open competition with commodities 
of the same general class produced or dis- 
tributed by others. It is thus apparent that 
the statute does not extend to unlabeled or 
bulk commodities nor to any commodity 
unless it be faced with competition in the 
market place. As a consequence, any pro- 
ducer who establishes a resale price under 
the sanction of the statute does so at his 
peril in the face of competition, so that if 
his price be too high, he will be out of the 
market and if too low, he will soon be out 


Trade Regulation Reports 


of business. In other words, the statute 
carefully preserves the economic law of 
supply and demand and the salutary eco- 
nomic requirement of free and open com- 
petition. - 


And the statute is designed to prevent, or 
at least restrict, monopoly and other re- 
straints of trade. This follows from the fact 
that contracts between competitors, whether 
such competitors be manufacturers, whole- 
salers or retailers, are expressly excluded 
from its provisions, 


The apparent purpose of the statute was 
accurately described by our Legislature in 
its title, viz.: 


“An act to protect trademark-owners, 
distributors and the public against injuri- 
ous and uneconomic practices in the dis- 
tribution of articles of standard quality 
under a distinguished trademark, brand 
or name.” 


[Questions] 


Two questions bear directly upon the con- 
stitutionality of the act. First, are any such 
contracts needed or useful in protecting 
trademark owners, distributors and the pub- 
lic? Second, if they are needed or useful 
in that interest, what reason is there for 
Section 4 of the Act, which declares that 
wilfully and knowingly advertising, offer- 
ing for sale or selling any commodity which 
is the subject of a Fair Trade contract at 
less than the prices stipulated therein is 
actionable unfair competition against the 
person doing so, whether or not that person 
has signed a contract? 


[Protection Against “Bait” and “Leader” 
Practices] 


The answer to the first question requires 
an understanding of merchandising methods 
known among tradesmen as “bait” and “leader” 
practices. It appears that there are retailers 
who consider it good practice to sell at cut 
prices, prices that yield little or no net 
profit, commodities widely known for con- 
sistent excellent quality which have come to 
be considered by the consuming public as 
standards of value in their competitive fields. 
The purpose for these non-profit sales is to 
attract customers into places of business to 
create the impression that because they sell 
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those particular commodities at such bar- 
gain prices, all other commodities in their 
stores are sold at similarly low prices. This 
impression is necessarily false. No retailer 
can stay in business for any extended period 
of time without making a reasonable profit. 
If he fails to make a reasonable profit on 
the “bait” and “leader” items, or sells them 
at a loss, then obviously he must recoup 
his loss by selling other items of merchan- 
dise at more than a reasonable profit. 


In this case the testimony clearly estab- 
lished that plaintiff’s writing instruments 
were sold at prices disproportionately low 
and unprofitable as compared with the bulk 
of the commodities offered in the stores 
of the defendants. 


The effect of such “bait” and “leader” 
practices on the plaintiff, as shown by the 
evidence, was that other retailers, competi- 
tors of defendants, could not sell the plain- 
tiff’s products without meeting defendants’ 
prices. If they met those prices, they made 
no adequate profit. Therefore could not 
afford and would not buy plaintiff’s prod- 
ucts for resale. 


Thus, through no fault of its own, plain- 
tiff's market was impaired and the only 
reason for such impairment was that de- 
fendants made use of plaintiff’s trademark 
and name, which defendants did not own. 
This damage to plaintiff would not occur 
if defendants made no use of plaintiff’s 
name and trademark in advertising, offering 
for sale and selling at whatever prices they 
wished. That the Fair Trade Act does not 
prevent defendants from doing this was 
made clear by the United States Supreme 
Court in Old Dearborn Distributing Co. v. 
Seagram Distillers Corp. (1936), 299 U. S. 
183, wherein the Court declared: 


“ce 


. . . We are here dealing not with a 
commodity alone, but with a commodity 
plus the brand or trade-mark which it 
bears as evidence of its origin and of the 
quality of the commodity for which the 
brand or trade-mark stands. Appellants 
own the commodity; they do not own the 
mark or the good will that the mark sym- 
bolizes. And good will is property in a 
very real sense, injury to which, like in- 
jury to any other species of property, is a 
proper subject for legislation. Good will 
is a valuable contributing aid to business 
-—sometimes the most valuable contribut- 
ing asset of the producer or distributor of 
commodities. And distinctive trade-marks, 
labels and brands, are legitimate aids to 
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the creation or enlargement of such good 
will. It is well settled that the proprietor 
of the good will ‘is entitled to protection 
as against one who attempts to deprive 
him of the benefits resulting from the 
same, by using his labels and trademark 
without his consent and authority.’ Mc- 
Lean v. Fleming, 96 U. S. 245, 252, 24 L. 
Ed. 828. . . . The ownership of the good 
will, we repeat, remains unchanged, not- 
withstanding the commodity has been 
parted with. Section 2 of the act. does 
not prevent a purchaser of the commodity 
bearing the mark from selling the com- 
modity alone at any price he pleases. It 
interferes only when he sells with the 
aid of the good will of the vendor; and 
it interferes then only to protect that 
good will against injury. It proceeds upon 
the theory that the sale of identified goods 
at less than the price fixed by the owner 
of the mark or brand is an assault upon 
the good will and constitutes what the 
statute denominates ‘unfair competition’.” 
See Liberty Warehouse Co. v. Burley To- 
bacco Growers’ Ass’n, 276 U.S. 71, 91, 92, 
96; 97:-48, Ss Gt:'291,) 295, 296,.297,; 7241 
Ed. 473. 2” (299 U. S. 194-195) 


In the light of the evidence adduced at 
the hearing on the motion for preliminary 
injunction, it is clear that the Fair Trade 
contracts serve to protect plaintiff’s trade 
marks, brands and names against a species 
of infringement, while, at the same time, 
protecting the public against “bait” and 
“leader” practices. This provides ample eco- 
nomic and legal justification for the volun- 
tary contracts sanctioned by the Fair Trade 
Act of our State. 


[Justification for Nonsigner Provision] 


What justification is there for the remedy 
provided by the Statute against the non- 
signer of any Fair Trade contracts, which 
is the position of the defendants herein? 


The evidence herein shows the necessity 
for the remedy of an action in equity against 
non-signers who wilfully and knowingly 
advertise, for the purposes above indicated, 
offer for sale and sell at less than the prices 
stipulated in the contracts. No manufac- 
turer of nationally known commodities, par- 
ticularly those which pass readily from 
hand to hand, can effectively control dis- 
tribution. Even if such a manufacturer 
carefully selects those to whom he will sell 
his products, he cannot thereby insure that 
his wholesale or retail vendees will confine 
their resales within the normal channels of 
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distribution. A retailer who wants a stock 
of products for “bait” and “leader” pur- 
poses can afford to pay a premium price 
to acquire them from other retailers, who 
may even violate a Fair Trade contract 
thus to obtain a quick, if short, profit on a 
quantity of goods. The evidence further 
shows that the practice of acquiring com- 
modities outside the regular channels of 
trade has come to be known by the not 
wholly inappropriate trade term of “boot- 
legging” merchandise. 


Once the retailer who resorts to “bait” 
and “leader” practices has acquired a stock 
of products such as plaintiff's, free of the 
inhibition of any contract, he is in a posi- 
tion to exploit the trademarks, brands and 
names, which he does not own, for his own 
benefit and without restraint except for the 
intervention of the equitable remedy pro- 
vided by Section 4 of the Fair Trade Act. 


[Rulings of Other States] 


The Colorado Fair. Trade Act is not 
unique. Forty-four other states and the Ter- 
ritory of Hawau have statutes substantially 
identical, each including the counterpart 
of the Colorado statute’s so-called non- 
signer clause. A study of the decisions 
passing upon the constitutionality of the 
non-signer clauses reveals that the over- 
whelming weight of authority upholds their 
constitutionality. Significantly, the non- 
signer clause of the Illinois Fair Trade Act 
was not only upheld by the Supreme Court 
of that state (Seagram-Distillers Corp. v. 
Old Dearborn Distributing Co. (1936), 363 
Ill. 610, 2 N. E. 2d 940, and Joseph Triner 
Corp. v. McNeil (1936), 363 Ill. 559, 2 N. E. 
2d 929), but as well by the Supreme Court of 
the United States without dissent in Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp. (1936), 299 U. S. 183. With 
respect to the Colorado Fair Trade Act, 
the particular significance is that our own 
Constitution was modelled upon that of 
the State of Illinois. 

Among the state Courts of last resort, 
including for this purpose the Territory of 
Hawaii as a state, non-signer clauses of 
the various Fair Trade Acts have been re- 
viewed in a total of twenty-four jurisdic- 
tions. In seventeen, the non-signer clauses 
have been upheld (in several jurisdictions, 
repeatedly) by the respective Courts of last 
resort, while in only seven has an opposite 
conclusion been reached. As of the date of 
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this opinion, the decisions upholding con- 
Stitutionality are those in: Scovill Mfg. 
Co. v. Skaggs etc. Drug Stores (1955) [1955 
TRADE Cases {[ 68,234], 45 Cal. 2d —, 291 P. 
2d 936, Max Factor Co. v. Kunsman (1936), 
5 Cal. 2d 446, 55 P. 2d 177, aff’d 299 U. S. 
198; Burroughs-Wellcome & Co. v. Johnson 
Wholesale Perfume Co. (1942) [1940-1943 
Trave Cases J 56,194], 128 Conn. 605, 24 A. 
2d 841; General Electric Co. v. Philip Klein 
(1954) [1954 Trape Cases § 67,774], — Del. 
—, 106 A. 2d 206, Klein v. National Pressure 
Cooker Co. (1949) [1948-1949 TrapE CAsEs 
{ 62,378], 31 Del. 459, 64 A. 2d 529; Seagram- 
Distillers Corp. v. Old Dearborn Distributing 
Co. (1936), 363 Ill. 610, 2 N. E. 2d 940, and 
Joseph Triner Corp. v. McNeil (1936), 363 
Ill. 559, 2 N. E. 2d 929, both cases aff’d in 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp. (1936), 299 U. S. 183; Pepso- 
dent Co. v. Krauss Co., Ltd. (1942) [1940- 
1943 Trape Cases { 56,210], 200 La. 959, 9 
So. 2d 303; Home Utilities Co., Inc. v. Revere 
Copper & Brass, Inc. (1956) [1956 TRAvE 
CASES { 68,316], — Md. —, 122 A. 2d 109, 
Schill v. Remington Putnam Co. (1941) [1940- 
1943 Trade Cases { 56,095, 56,117], 179 Md. 
83, 17 A. 2d 175, 22 A. 2d 128, Goldsmith v. 
Mead Johnson & Co. (1939), 176 Md. 682, 
7 A. 2d 176; General Electric Co. v. Kimball 
Jewelers, Inc. (1956) [1956 TRADE CasEs 
{ 68,291], — Mass. —, 132° N. E. 2d 652; 
W. A. Sheaffer Pen Co. v. Barrett (1950) 
[1950-1951 Trape Cases § 62,611], 209 Miss. 
1, 45 So. 2d 838; Lionel Corp. v. Grayson- 
Robinson Stores (1954) [1954 TrapE Cases 
7 67,717], 15 N. J. 191, 104 A. 2d 304, app. 
dis. [1954 Trape Cases { 67,877], 348 U. S. 
859, General Electric Co. v. Packard Bam- 
berger & Co., Inc. (1953) [1954 Trapr Cases 
{ 67,643], 14 N. J. 209, 102 A. 2d 18, Johnson 
& Johnson v. Weissbard Bros, (1937) 121 
N. J. Eq. 585, 191 A. 873; General Electric 
Co. v. Masters, Inc. (1954) [1954 TRrapE 
Cases { 67,776], 307 N. Y. 229, 120 N. E. 2d 
802, app. dis. [1954 Trape Cases ] 67,907], 
348 U. S. 892, Bristol-Myers Co. v. Picker 
(1950) [1950-1951 TrapE Cases { 62,755], 302 
N. Y. 61, 96 N. E. 2d 177, Port Chester Wine 
& L. Shop v. Miller Bros., etc. (1939), 281 
N. Y. 101, 22 N. E. 2d 253, Bourjois Sales Co. 
v. Dorfman (1937), 273 N. Y. 167, 7 N. E. 
2d 30; Ely Lilly & Co. v. Saunders (1939), 
216 N. C. 163, 4 S. E. 2d 528; Burche Co. 
v. General Electric Co. (1955) [1955 TRADE 
Cases § 68,078], 321 Pa. 370, 115 A. 2d 361; 
Miles Laboratories v. Owl Drug Co. (1940) 
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[1940-1943 Trape Cases { 56,078], 67 S. D. 
523, 295 N. W. 292; Seagram Distillers Co. v. 
Corenswet (1955) [1955 TRADE CASES 
7 68,108], — Tenn. —, 281 S..W. 2d 657, 
Frankfort Dist. Corp. v. Liberto (1950) [1950- 
1951 Trave Cases { 62,654], 190 Tenn. 478, 
230 S. W. 2d 971; Sears v. Western Thrift 
Stores of Olympia (1941) [1940-1943 TRADE 
Cases § 56,152], 10 Wash. 2d 372, 116 P. 2d 
756; Bulova Watch Co., Inc. v. Anderson 
1955 [1955 Trape Cases { 68,036], 270 Wis. 
21, 70 N. W. 2d 243, Weco Products Co, v. 
Reed Drug Co. (1937), 225 Wis. 474, 274 
N. W. 426; Auto Rental Co. v. Lee (1939), 35 
Haw. 77. Contra: Union Carbide and Carbon 
Corp. v. White River Distributors Inc. (1955) 
[1955 Trape Cases § 67,953], 224 Ark. 558, 
275 S. W. 2d 455 (non-signer provision only) ; 
Miles Laboratories Inc. v. Eckerd (1954) 
[1954 Trape Cases § 67,700], — Fla. —, 73 
So. 2d 680 (non-signer provision of 1951 Act 
only); Grayson-Robinson Stores, Inc. v. 
Oneida Ltd. (1953) [1953 TRrapE CASES 
{ 67,442], 209 Ga. 613, 75 S. E. 2d 161, Cor 
v. General Electric Co. (1955) [1955 TRADE 
Cases J 67,934], 211 Ga. 286, 85 S. E. 2d 514; 
Shakespeare Co. v. Lippman’s Tool Shop 
Sporting Goods Co. (1952) [1952 TRADE 
Cases J 67,303], 334 Mich. 109, 54 N. W. 2d 
268; McGraw Electric Co. v. Lewis & Smith 
Drug Co. (1955) [1955 TRADE CASES 
J 67,954], 159 Neb. 703, 68 N. W. 2d 608; 
General Electric Co. v. Wahle (1956) [1956 
TRADE Cases { 68,333], — Or. —, — P. 2d 
—(non-signer provision only) ; Benrus Watch 
Co., Inc. v. Kirsh (1956) [1956 TRapE CAsEs 
{ 68,319], — Va. —, — S. E, 2d —. 


[Basis of Rulings] 


This Court is of the opinion that the 
negative decisions almost invariably are 
founded upon economic, rather than legal, 
concepts. This observation is not disre- 
spectful because the annals of jurisprudence 
are filled with decisions in which Courts, 
struggling with mixed questions of law and 
economics, have been understandably swayed 
by their own views as to the economic wis- 
dom of measures under attack. However, 
there is a perhaps more significant observa- 
tion to be made in regard to the relatively 
few decisions against the non-signer clauses 
of the Fair Trade Acts of other states. It 
will be found that several, at least, were 
decided upon appellate records which failed 
to present to the reviewing court the reali- 
ties of the market place, as shown in live 
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testimony at a comprehensive trial. The 
provisions of the statute and their signifi- 
cance cannot be assessed, it seems to this 
Court, on bare pleadings, such as com- 
plaints and motions to dismiss, as well as 
they can upon a trial where, as here, the 
motivating facts, considerations and the 
fundamental legal reasoning are presented 
by able and studious counsel to and fully 
weighed by the Court. 


[Price Cutting] 


It is contended in the argument of the 
defendants that the Fair Trade Acts are 
known as “depression legislation,’ because 
many of the legislatures of the various states 
enacted these Acts during the decade be- 
ginning in 1930. They further contend that 
these Acts and the Court decisions pertain- 
ing thereto are the result of erroneous eco- 
nomic and legalistic concepts arising because 
of the exigencies of the depression. The 
error of this contention is apparent, as “bait” 
and “leader” practices have been decried by 
economists long before the depression re- 
ferred to heretofore. It is also true that our 
most eminent legal minds have deplored this 
practice as is reflected by the writings of 
Mr. Justice Louis D. Brandeis before he 
became a member of the Supreme Court of 
the United States. I quote from excerpts of 
Justice Brandeis’ statements, in Harper’s 
Weekly, November 15, 1913, which was 
partially reprinted in “The Social and Eco- 
nomic Views of Mr. Justice Brandeis”, Van- 
guard Press, 1930, 


“When a trade-marked article is ad- 
vertised to be sold at less than the stand- 
ard price, it is generally done to attract 
persons to a particular store by the offer 
of an obviously extraordinary bargain. It 
is bait—called by the dealers a ‘leader.’ 
But the cut-price article would more 
appropriately be termed a ‘mis-leader’; be- 
cause ordinarily the very purpose of the 
cut-price is to create a false impression. 


“The dealer who sells the Dollar Inger- 
soll watch for sixty-seven cents neces- 
sarily loses money in that particular 
transaction, He has no desire to sell any 
article on which he must lose money. He 
advertises the sale partly to attract cus- 
tomers to his store; but mainly to create 
in the minds of those customers the false 
impression that other articles in which 
he deals and which are not of a standard 
or known value will be sold upon like 
favorable terms, . . . 
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“A single prominent price-cutter can 
ruin a market for both the producer and 
the regular retailer. And the loss to the 
retailer is serious. 


“On the other hand, the consumer’s 
gain from price-cutting is only sporadic 
and temporary. The few who buy a 
standard article for less than its value do 
benefit—unless they have, at the same 
time, been misled into buying some other 
article at more than its value. But the 
public generally is the loser; and the 
losses are often permanent. If the price- 
cutting is not stayed, and the manufac- 
turer reduces the price to his regular 
customers in order to enable them to 
retain their market, he is tempted to 
deteriorate the article in order to preserve 
his own profits. If the manufacturer can- 
not or will not reduce his price to the 
dealer, the consumer suffers at least the 
inconvenience of not being able to buy the 
aietClen as 


“Americans should be under no illusion 
as to the value or effect of price-cutting. 
It has been a most potent weapon of 
monopoly—a means of killing the small 
rival to which the great trusts have re- 
sorted most frequently. It is so simple, 
so effective. Far-seeing organized capital 
secures by this means the cooperation of 
the short-sighted unorganized consumer 
to his own undoing. Thoughtless or 
weak, he yields to the temptation of 
trifling immediate gain, and, selling his 
birthright for a mess of pottage, becomes 
himself an instrument of monopoly.” 


This keen analysis of the problem was 
echoed by Mr. Justice Oliver Wendell 
Holmes in his dissent in Dr. Miles Medical 
Co. v. Park & Sons Co. (1911), 220 U. S. 373, 
Soele de 502,315. Ct: 376.1n- which that 
great jurist observed: 


“ . , I think that we greatly exagger- 
ate the value and importance to the 
public of competition in the production 
or distribution of an article (here it is 
only distribution) as fixing a fair price. 
What really fixes that is the competition 
of conflicting desires. We, none of us, 
can have as much as we want of all the 
things that we want. Therefore, we have 
to choose, As soon as the price of some- 
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thing that we want goes above the point 
at which we are willing to give up other 
things to have that, we cease to buy it and 
buy something else. Of course, I am 
speaking of things that we can get along 
without. There may be necessaries that 
sooner or later must be dealt with like 
short rations in a shipwreck, but they are 
not Dr. Miles’s medicines I cannot 
believe that in the long run the public 
will profit by this court permitting knaves 
to cut reasonable prices for some ulterior 
purpose of their own, and thus to impair, 
if not to destroy, the production and sale 
of articles which it is assumed to be de- 
sirable that the public should be able to 

Set aea (G1eS Ct 580) 

The quoted views of Holmes and Bran- 
deis were expressed even before the modern 
Fair Trade Acts, and apparently before any 
similar measures, had appeared upon the 
statute books. 


[Legislative Power] 


Where, as here, the legislature has made 
statutory provision for equitable, effective 
relief against “bait” and “leader” practices, 
the Court should be extremely reluctant to 
hold that the Fair Trade Act is not a rea- 
sonable exercise of legislative power for the 
accomplishment of a proper legislative purpose. 

Arguments both for and against the eco- 
nomic wisdom of the Fair Trade Acts 
should be addressed to the legislature, not 
to the Courts. The actual record in this 
case makes it apparent that the remedy 
which the Legislature has provided—the 
right to go to a court of equity for relief— 
was within its discretion and its power. 
The determination of the wisdom or eco- 
nomic desirability of such legislation is not 
within the province of the Courts. 


[Dismissal Denied] 


For the reasons indicated in this opinion, 
as well as in the Findings of Fact and 
Conclusions of Law herein contemporane- 
ously filed, the motion to dismiss will be 
denied and the preliminary injunction here- 
tofore issued will stand. 
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American Crystal Sugar Co. v. Cuban-American Sugar Co. 


[7 68,417] American Crystal Sugar Company v. The Cuban-American Sugar Com- 
pany. 

In the United States District Court for the Southern District of New York. Civ. 
108-55. Filed June 28, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Pretrial Procedures 
—Depositions—Discovery—Relevancy of Information Sought—Trade Secrets.—In an 
action by a manufacturer of beet sugar charging that a manufacturer of cane sugar 
acquired shares of the former’s stock in violation of Section 7 of the Clayton Act, the 
defendant was required to answer questions, asked during a deposition proceeding, relating 
to the issues whether the two manufacturers are in competition and whether the acquisition 
of the stock was solely for investment reasons. The plaintiff was held to be entitled to 
receive an answer to any question or obtain any document demanded which was reason- 
ably calculated to lead to the discovery of admissible evidence relating to these two issues. 


With respect to a request for a list of customers, which the defendant objected to 
as requiring the disclosure of trade secrets, the court ruled that the defendant need not 
furnish such a list if it agreed to the appointment of an impartial third party to receive 
and tabulate the information sought. 


Also, the plaintiff's motion for discovery requesting, in substance, all unprivileged 
documents in the defendant’s control which in any manner relate to the plaintiff was 
granted. The court ruled that in antitrust cases, the rule for discovery should be very 


liberally construed. 


See Private Enforcement and Procedure, Vol. 2, | 9026.80. 

For the plaintiff: Cahill, Gordon, Reindel & Ohl, New York, N. Y. 

For the defendant: Appell, Austin & Gay, New York, N. Y. 

For a prior decision of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases ff 68,348. 


Memorandum 
[Motions] 


Drimock, District Judge [In full text]: 
Plaintiff makes two motions: (1) under 
Rule 37(a), F. R. C. P., to compel answers 
to certain questions asked during a deposi- 
tion of defendant’s officer; and (2) under 
Rule 34 to order defendant to produce cer- 
tain documents for inspection and copying. 


[Nature of Action] 


This action is one for an injunction pro- 
hibiting defendant, a cane sugar company, 
from purchasing stock in plaintiff, a beet 
sugar company. The complaint alleges that 
these two corporations are in competition 
and that defendant’s purchase of plaintiff’s 
stock is in violation of section 7 of the 
Clayton Act, 15 U. S.C. § 18. That section 
prohibits a corporation from purchasing 
stock in another corporation, where “the 
effect of such acquisition may be substan- 
tially to lessen competition”, Purchase of 
stock of another corporation for investment 
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purposes only is specifically excepted from 
this proscription. 

From the nature of this action, it is clear 
that at least two issues must be litigated. 
They are whether these two corporations 
are in competition and whether defendant’s 
purchase of plaintiff’s stock is solely for 
investment reasons. Therefore plaintiff is 
entitled to receive an answer to any question 
or obtain any document demanded which is 
“reasonably calculated to lead to the dis- 
covery of admissible evidence” relating to 
these two issues. Rule 26(b). 


[Relevancy of Questions] 


Plaintiffs questions that remain unan- 
swered are separable into five groups. They 
request information in regard to (1) dis- 
cussions among defendant’s officers and 
with others regarding the advisability of 
purchasing plaintiffs stock for investment 
or control purposes; (2) any attempts by 
defendant to obtain control of other beet 
sugar companies; (3) analysis of invest- 
ments of defendant and investments of the 
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chairman of defendant’s Board of Directors; 
(4) amounts of brokerage commission paid 
by defendant to its brokers; and (5) names 
of defendant’s customers. 


Items one through three seek information 
on the issue of whether defendant is pur- 
chasing plaintiff's stock for investment or 
control purposes. That issue, one of intent, 
can only be decided by inferences from 
words and conduct of defendant. Where 
the intent of a corporation is at issue, as 
here, the words and conduct of its officers 
are relevant. These questions in items one 
through three are framed to elicit such in- 
formation and therefore defendant will be 
required to answer them. 


Items four and five include questions re- 
lating to the issue of whether defendant and 
plaintiff are in competition and whether 
defendant’s acquisition of control of plain- 
tiff would tend to lessen competition. These 
questions therefore are relevant to the is- 
sues of this action. 


[Trade Secrets] 


Defendant presses an additional objection 
to being required to give plaintiff its list of 
customers. That objection is that it would 
be required to disclose its trade secrets. 
While there is no absolute privilege that 
protects such information, Louis Weisberg 
Associates v. Monte Christi Corp., D. C. S. 
D.N. Y., 15 F. R. D. 493, the court should 
do everything possible to minimize the 
hardship which would result to any party 
required to give information as to its cus- 
tomers. On the argument, plaintiff’s at- 
torney suggested that defendant could mini- 
mize this hardship by conceding that plaintiff 
and defendant were competitors in which 
event the questions would be withdrawn. 
No such concession was made, however. 
Plaintiff’s ostensible purpose is to show to 
- how many important customers both plain- 
tiff and defendant sell sugar. At defend- 
ant’s option defendant can refuse to give the 
list of customers to plaintiff and each cor- 
poration will be required to give to an im- 
partial third person a list of its customers 
and amount of dollar sales to each customer. 
This third person will tabulate: 


(a) Number of customers of each cor- 
poration, 


(b) Number of customers of each cor- 
poration which were. customers of both, 
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(c) Dollar amount of sales of each cor- 
poration, and 


(d) Dollar amount of sales of each cor- 
poration to customers which were cus- 
tomers of both. 


See Caldwell-Clements, Inc. v. McGraw-Hill 
‘PON GOs Bs KE. STB) INE SS IGE Anaays 
CAsES { 67,261], 12 F. R. D. 531, 546-47. 


Defendant will, therefore, answer all the 
questions submitted for consideration on 
this motion, except that it may eliminate 
the necessity of answering those as to cus- 
tomers by agreeing to the appointment of 
an impartial third person, as above outlined, 
and by supplying him with the data described. 


[Other Objections] 


With respect to questions as to the wit- 
ness’ own investments defendant objects that 
the examination is the examination of a 
party through the witness and that he can- 
not be asked questions except as to matters 
within the knowledge of the party. The 
purpose of the questions was to demonstrate 
that the investments of the witness, a man 
alleged to be highly influential with defend- 
ant, were diversified, while the so called 
investments of defendant consisted over- 
whelmingly of shares of stock of plaintiff. 
By hypothesis, when a corporation is ex- 
amined through a representative, it is iden- 
tified with the representative. When asked 
questions the answers to which may legiti- 
mately cast doubt upon a position taken by 
the corporation, the representative cannot 
avoid answering by saying that he knows 
those answers only in his private capacity. 

Defendant further objected that in the 
case of two questions there was no actual 
statement that the witness would not an- 
swer. This objection was withdrawn.in one 
case and, in the other, I rule that there was 
such a statement. 


[Discovery] 

Plaintiff’s motion for discovery requests, -in 
substance, all unprivileged documents in 
defendant’s control which in any manner 
relate to plaintiff. 

We begin with the principle that in these 
antitrust cases the rule for discovery should 
be very liberally construed. Leonia Amuse- 
ment Corp. v. Loew’s, Inc., D..C. S. D, N. Y., 
16 F. R. D. 583. 


Defendant objects that the documents 
are not designated. Under the circumstances 
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of this case the description is sufficient. 
The parties had no business relations and 
the only documents of the class called for 
likely to be in defendant’s files are those 
which may have been assembled by defend- 
ant with respect to its purchase of plain- 
tiff’s stock. It is not as though there were 
scores of categories of plaintiff-related docu- 
ments in defendant’s files through which it 
must search. 


Defendant objects that it is not shown 
that the documents constitute or contain 
evidence relevant to a matter involved in 
this action. It is not necessary that the 
documents be admissible in evidence. All 
that is necessary under Rule 34 F. R. C. P. 
is that they “constitute or contain evidence 
relating to any of the matters within the 
scope of Rule 26(b)”. The latter rule closes 
with the sentence “It is not ground for ob- 
jection that testimony will be inadmissible 
at the trial if the testimony sought appears 
reasonably calculated to lead to the dis- 
covery of admissible evidence”. The docu- 
ments sought come well within this rule. 


[ 68,418] Dior v. Milton. 


In the New York Supreme Court, New York County, Special Term, Part III. 
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It is objected that there is no showing 
that the documents exist. Plaintiff is not 
required to stop with its inability to get 
from the witnesses already examined any ad- 
mission that there is material of the kind 
asked for. I think that enough has been 
shown to raise a prima facie inference that 
such documents exist. It is hardly conceiv- 
able that defendant could have purchased 
59,300 shares of plaintiff’s stock without 
accumulating some data on plaintiff. If that 
is the case, however, defendant will not have 
been seriously harmed by being placed under 
the necessity of saying that it has no such 
documents. 

Defendant says that the search will be 
burdensome although it admits that “[i]t is 
probably true that there are few papers in 
plaintiff’s files which ‘refer or relate to’ 
plaintiff’. As I have intimated above, I do 
not believe that the search will be burden- 
some. The fact that defendant’s size re- 
quires it to keep a great amount of records 
cannot give it immunity which a small or- 
ganization would not possess. 


The motion for discovery is granted. 


136 
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Donnelly Antitrust Act and Sherman Antitrust Act 


Combinations and Conspiracies—Refusal to Sell—Joint Institution of Action to Enjoin 
Style Piracy—Legality—In a state court action by fashion houses to enjoin defendants 
from unfairly appropriating their unpublished clothing designs, the defendants’ conten- 
tion that the activity of the plaintiffs constitutes a restraint of trade was rejected. None of 
the plaintiffs had a monopoly of the fashion business, and there was no showing that the 
plaintiffs acted in concert to exclude anyone from the fashion field. Each of the plaintiffs 
acted individually to protect its own designs by not revealing them without restriction. 
The mere fact that the plaintiffs joined together in the instant action does not mean that they 
are acting in concert. The activity of the plaintiffs does not involve a restraint of trade 
under the Sherman Act or the New York antitrust law. The individual owner of property 
may do with his property what he pleases, and a refusal to deal with a particular person 
by a single concern is not unlawful under the federal or state laws. The plaintiffs were 
not engaged in a conspiracy; they only sought to enjoin the defendants’ alleged appropria- 
tion of unpublished property. 

See Combinations and Conspiracies, Vol. 1, { 2005.410, 2005.785, 2337.34. 


[Nature of Suit] 


GREENBURG, Justice [In full text except for 
omissions indicated by asterisks]: The picture 
which is portrayed by this motion to dismiss 
the amended complaint for insufficiency, or 
alternatively for other relief, is of far-reach- 
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ing importance to “Fashion Houses” and to 
the dress and allied trades generally. In 
legal contemplation the situation is of equal 
moment. The specific question posed is 
whether piracy of style is to receive the im- 
primatur of law in a case where there has 
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been a disclosure of the style and design 
to a limited group of people under an agree- 
ment that they would not reveal or copy 
such styles and design. 

arene 


Plaintiffs are well known Parisian fashion 
houses. The defendants in New York, two 
of them corporations, publish a “sketch 
service” through which there is produced 
reproductions of plaintiffs’ original designs 
and sketches, and these are sold to sub- 
scribers to the service conducted by the 
defendants. Such acts are sought to be 
restrained by the plaintiffs, who claim that 
they have certain property rights in the 
designs of great commercial value which 
through an unlawful conspiracy have been 
appropriated by the defendants. 

eo aig 

Accordingly, injunctive relief is sought 
restraining the defendants from exploitation 
of the designs of plaintiffs, the sale of 
models and reproductions, the publication 
of sketches and the sale of the service to 
others, and generally from competing un- 
fairly with the plaintiffs in the manner and 
method set forth in the complaint. Plain- 
tiffs also ask for substantial damages and 
for an accounting. 


[Defenses] 


In support of his claim that the complaint 
fails to state a sufficient cause of action, 
the defendant urges that (a) there is no 
protection against style piracy or the publi- 
cation of another’s styles; (b) plaintiffs’ pub- 
lication of the styles destroys any protec- 
tion which they might otherwise have been 
entitled to; (c) there is no public interest 
involved, and therefore the granting of the 
relief to plaintiffs would violate the due 
process clause of the constitution and de- 
fendants’ right to free speech and publica- 
tion; (d) plaintiffs’ practices are in restraint 
of trade; and (e) only internal trade secrets 
under certain circumstances should be 
protected. 

kek x 

The final legal stand upon which the 
defendant moves for relief involves the 
claim, as pointed out earlier, that to enjoin 
defendants would violate their right of free 
speech, freedom of the press, due process 
and would result in a restraint of trade. 
This court regards all of these arguments 
as without merit. * * * 

x Ok Ox 
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[No Antitrust Violations] 


In so far as a claim is made relating to 
restraint of trade there is nothing in the 
complaint to show this to be the fact. None 
of the plaintiffs has a monopoly of the 
fashion business or even a segment thereof, 
and no such inference can be drawn for the 
complaint. There is no showing that the 
plaintiffs have ever acted in concert to ex- 
clude anyone from the fashion field. Each 
acts individually to protect his own designs 
by not revealing them without restriction. 
The mere fact that the plaintiffs have joined 
together in this complaint does not mean 
that they are acting in concert in the man- 
ner and method contemplated by the cases 
relating to restraint of trade. The activities 
of the plaintiffs do not involve a restraint 
of trade under the Sherman Act, under sec- 
tion 340 of the New York General Business 
Law or at common law. The law is well 
settled that an individual owner of property 
may do with his property what he pleases 
and may sell or not sell to whom he pleases. 
It is only a conspiracy to exclude com- 
petitors which is repugnant to the law. The 
case of United States v. Colgate & Company 
(250 U. S., 300, 1919, is the leading case 
setting forth these principles. Times-Picayune 
v. United States [1953 TrapE Cases { 67,494] 
(345 U. S., 594, 1953), is a recent case re- 
affirming the principle that a refusal to deal 
with a particular individual by a single 
concern does not violate the Sherman Act. 


Under section 340 of the General Busi- 
ness Law it has likewise been consistently 
held that an individual’s refusal to sell to 
anyone does not amount to prohibited 
restraint of trade. In Locker v. American 
Tobacco Company (195 N. Y., 565, 1909) 
plaintiff brought an action alleging that the 
defendant, through its exclusive agent in 
New York, had refused to sell to it and that 
this constituted restraint of trade. The com- 
plaint was dismissed for failure to state a 
cause of action, the court saying, at page 566: 
“Tt is unquestionable that the owner of 
property may sell to whom he chooses, and 
equally he may control his agent. A refusal 
to sell to any particular individual becomes 
illegal only when it is done in pursuance 
of a combination with other owners to in- 
jure the individual with whom they refuse 
to deal. In other words, it is the combina- 
tion of several persons which makes that 
action illegal which, if done by a single 
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person without any agreement for joint 
action, would be legal.” 


[Style Piracy Cases] 


Two cases in which conspiracies to pre- 
vent style piracy were enjoined as restraints 
of trade are Fashion Originators Guild of 
America, Inc., v. Federal Trade Commission 
(114 F. 2d, 80, 2d Cir. 1940, aff'd [1940-1943 
TraveE Cases § 56,101] 312 U. S. 457, 1941), 
and Millinery Creators’ Guild v, Federal Trade 
Commission (109 F., 2d, 175, 2d Cir., 1940 
aff'd [1940-1943 Trape Cases J 56,102] 312 
U. S., 469, 1941). In both of these cases 
fashion guilds prevented sale by their mem- 
bers to a list of style pirates prepared by 
the guilds, and members could be excluded 
from the guilds on the basis of sale to a 
concern on the lists. These cases are both 
distinguishable on the ground that a con- 
spiracy involving a large portion of the 
fashion industry was involved. Further- 
more, it was said in both cases that a con- 
spiracy to prevent sale to retailers who 
appropriate unpublished designs would have 
been legal — it was only the fact that the 
conspiracy prevented sale to retailers who 
copied published designs as well as un- 
published designs that made the conspiracy 
illegal. The facts in the instant case are 
otherwise. 
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Similarly, the case of Associated Press v. 
United States [1944-1945 Trape CASES 
1 57,384] (326 U. S. 1, 1945), may be dis- 
tinguished, on the basis that there a con- 
spiracy was involved which included all 
papers subscribing to the Associated Press. 
The Associated Press bylaws prohibited 
service of news to non-members and em- 
powered members to block membership 
applications of competitors and make them 
pay high fees for entering. It was held 
that this conspiracy violated the Sherman 
Act, since a new paper could be prevented 
arbitrarily from obtaining Associated Press 
news in competition with member papers in 
its area. In the present case there is no 
membership association which is blocking 
entry of anyone from competition. There 
is no concerted action by the plaintiffs at 
all. There is no conspiracy. The plaintiffs 
have not even refused to sell to defendants. 
The only thing sought to be enjoined is the 
defendant’s unfair appropriation of plain- 
tiff’s unpublished property. 

* ok x 


[Motion Denied] 


Accordingly, the motion to dismiss the 
complaint and for other relief is in all 
respects denied. 


Order signed. 


[ff 68,419] Edwin M. Reid, doing business as College Book Exchange v. Harper & 


Brothers. 


In the United States Court of Appeals for the Second Circuit, 


No. 217—October 


Term, 1955. Docket No. 23849. Argued January 18, 1956. Decided July 30, 1956. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Cost Justification Defense—Intangible Cost Savings and 
Accounting Procedure.—In an action by a book exchange alleging that a book publisher 
charged the exchange higher prices for books than it charged competitors of the exchange 
a jury returned a verdict for the defendant. The exchange, on appeal, contended that. the 
trial court improperly charged the jury with respect to the publisher’s cost justification 
defense. The trial court did not err in permitting the jury to consider intangible cost 
savings. Although price differentials should be justified by concrete and specific evidence 
of cost variances in dealing with different customers, and not by conjectural accounting 


estimates alone, the jury could properly consider this evidence. The trial court pointed this 
out to the jury. 


Also, the reviewing court rejected the exchange’s contention that the trial court erred 
in that part of his charge concerning the validity of the publisher’s accounting procedure 
embodied in its cost study. Data derived from litigation-inspired accounting methods has 
been liberally accepted by the courts and the Federal Trade Commission. In the instant 
case, the publisher had no relevant cost records for the period in question, and, therefore 
figures for a subsequent year, adjusted to the period in issue, were used. Also, the trial 
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Reid v. Harper & Brothers 
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court did not err in refusing to charge that the publisher’s cost study improperly calcu- 
lated comparative costs for the exchange and the publisher’s three largest jobbers, by 
averaging total shipments on a cumulative basis for an entire year. Absent a showing 
that the lack of uniformity in the price spread had any competitive significance, the use of 
aggregate cost differences to justify price differentials has been permitted. To require a 
seller to justify the cost differentials in each and every transaction with his buyers, rather 
than on the aggregate basis of their dealings, would prove unduly onerous. The trial court 
properly left the ultimate validity of the accounting procedures to the determination of 
the jury. 


See Price Discrimination, Vol. 1, J 3510.01. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial—Instructions to 
Jury—Prejudicial Comment.—A trial court properly informed a jury that the plaintiff's 
motive for bringing an antitrust action charging price discrimination had absolutely no 
bearing on his rights under the Robinson-Patman Act, hut was relevant only to the extent 
that it bore on his credibility as a witness. 


See Private Enforcement and Procedure, Vol. 2, § 9014.35. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial—Submission of 
Questions of Fact to the Jury.—A trial court in an action charging price discrimination 
under the Robinson-Patman Act properly left to the determination of the jury, as questions 
of fact, whether the plaintiff was in competition with the favored purchasers, whether the 
plaintiff was the victim of discrimination, and whether the effect of such discrimination, if 
any, was to injure the plaintiff’s ability to compete with other purchasers. 


See Private Enforcement and Procedure, Vol. 2, § 9014. 


For the plaintiff-appellant: Edgar Hills (Campbell & Hills), New York, N. Y.; Thur- 
man Arnold and Norman Diamond (Arnold, Fortas & Porter), Washington, D. C.; 
Edward G. Harris (Harris and Sell), Toledo, Ohio. 


For the defendant-appellee: Alexander S. Andrews (Horace S. Manges, Jacob F. 
Raskin, Ira M. Millstein, and Weil, Gotshal & Manges, New York, N. Y., of counsel), 
New York, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {[ 68,007. 


Before: Mepina, H1ncxs and WATERMAN, Circuit Judges. 


Plaintiff, Edwin M. Reid, appeals from 
a judgment of the United States District 
Court for the Southern District of New 
York, Palmieri, J., for defendant, Harper 
& Brothers, entered upon a jury’s verdict 
in plaintiff’s treble-damage action brought 
under § 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U. S. C. 
§13(a). Affirmed. 


[Price Discrimination Alleged] 


WarteRMAN, Circuit Judge [In full text]: 
Plaintiff, Edwin M. Reid, doing business as 
The College Book Exchange, brought this 
action under §2a of the Clayton Act, as 
amended by the Robinson-Patman Act, 49 
Stat. 1526, 15 U. S. C. § 13(a), alleging that 
defendant, Harper & Brothers, had violated 
the Act by charging him higher prices for 
its books than it charged his competitors, 
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thereby rendering him unable to compete in 
the sale of Harper’s books. Treble dam- 
ages were sought pursuant to Section 4 of 
the Act, 15 U. S. C. §15. He appeals from 
a judgment against him entered upon a jury 
verdict for the defendant and from the de- 
nial of his motion to set aside the verdict 
and grant a new trial. 


[Cost Justification Defense] 


Plaintiff is engaged in the sale of books 
in Toledo, Ohio. The defendant is a book 
publisher in New York City. During the 
ten-year period from 1941 to 1950, plaintiff’s 
total purchases from defendant amounted to 
$46,396.83, or approximately 314% of his 
purchases from all publishers. The aggre- 
gate difference in prices charged plaintiff, as 
compared with those paid by plaintiff’s al- 
leged competitors, was claimed to be $4,101.57, 
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or an average of $410.00 a year. Plaintiff 
alleged that he was in competition with 
eight firms that acted as defendant’s whole- 
salers, distributing books for defendant in 
various locations throughout the United 
States. Harper & Brothers conceded that 
its prices to Reid were higher than to sev- 
eral of its other customers during the period 
in question, The defendant sought to justify 
this disparity, however, on the basis of 
differences in cost between its sales to Reid 
and its sales to the other named customers. 
The relevant section of the Act authorizing 
such a defense provides 


“That nothing contained [herein] * * * 
shall prevent differentials which make 
only due allowance for differences in the 
cost of manufacture, sale, or delivery re- 
sulting from the differing methods or 
quantities in which such commodities are 
to such purchasers sold or delivered * * *” 
AOS tatwis26) 15° US SACLS Usa) 
Harper contended that the total difference 
between the prices it charged Reid and 
those that he would have paid if treated 
like the other purchasers amounted to 
$3,211.00. It then introduced the testimony 
and report of an independent accountant in 
order to justify this differential. The ac- 
countant had prepared a detailed comparison 
between “billing, bookkeeping and shipping” 
costs on transactions with Reid and trans- 
actions with three of its largest jobbers. 
This cost study indicated a saving of 
$1,430.00 in dealings with the latter. In 
addition, the defendant testified to further 
cost savings, attributable to the purchasing 
patterns of the three jobbers and from the 
elimination of certain collection expenses 
incurred in dealing with plaintiff. These 
items were characterized as “intangible” 
during the trial. In addition to testimony 
concerning general production economies, 
there was evidence that the plaintiff, in con- 
trast to the three jobbers, was on occasion 
dilatory in paying his bills. 


[Jury Questions | 


The trial judge properly left to the deter- 
mination of the jury, as questions of fact, 
whether plaintiff was in competition with 
the favored purchasers, whether plaintiff 
was the victim of discrimination, and whether 
the effect of such discrimination, if any, was 
to injure the plaintiff’s ability to compete 
with the other purchasers. Only if the jury 
be considered to have answered each of 
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these questions in the affirmative, do we 
reach the questions raised by this appeal 
which are concerned primarily with the cost 
justification defense. Plaintiff also claims 
reversible error because of an alleged prej- 
udicial comment of the trial judge on the 
evidence. 


[Jury Instructions on Defense] 


In connection with the cost justification 
defense, plaintiff contends that the trial 
judge improperly charged the jury in three 
respects, which will be discussed seriatim. 


[Intangible Cost Savings] 


First, plaintiff alleges that it was error for 
the court to permit the jury to consider 
the “intangible cost savings,’ claimed by 
defendant, incident to book production and 
to the collection of bills, Although price 
differentials ought to be justified by con- 
crete and specific evidence of cost variances 
in dealing with different purchasers, and 
not by conjectural accounting estimates alone, 
Automatic Canteen Co. v. F. T. C., 1953 
[1953 Trape Cases { 67,503], 346 U. S. 61, 
68, it was not error to allow the jury to 
consider this evidence. The trial court 
pointed out the failure of defendant to intro- 
duce precise data, and properly discounted 
the weight of this evidence by adverting to 
“these intangible elements” as being the 
proper subjects of consideration only “for 
what they are worth.” 


[Accounting Procedure] 


Second, plaintiff also alleges error in that 
part of the charge concerning the validity 
of the accounting procedure embodied in 
defendant’s cost study. Since Harper had 
no relevant cost records for the period of 
1941 to 1950, the accountant hired to pre- 
pare the study used figures for 1951, ad- 
justed backwards on the basis of general 
salary rates published by the Commerce and 
Industry Association of New York. AI- 
though such an accounting method obvi- 
ously lacks the full measure of desired 
precision, it appears to have been under- 
taken in good faith and to accord with the 
minimal requirements of sound accounting 
principles. Indeed, under the circumstances, 
it appears to have been the best available 
procedure. Both the courts and the Fed- 
eral Trade Commission have recognized 
the dilemma confronting defendants in suits 
such as these, and have liberally accepted 
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data derived from litigation-inspired account- 
ing methods. See e.g., American Can Co. v. 
Russellville Canning Co., 8 Cir. 1951 [1950- 
1951 Trapve Cases § 62,895], 191 F. 2d 38, 
59, and In re Minneapolis Honeywell Regula- 
tor Co., 1948, 44 F. T. C. 351, 394. More- 
over, the trial court correctly charged the 
jury that it was “up to you as to whether 
you wish to accept or reject the assumptions 
made by Gayle [defendant’s acountant] and 
the conclusions which he drew from them.” 


A further contention of plaintiff is that 
the court erred in refusing to charge that 
defendant’s cost study improperly calcu- 
lated comparative costs for plaintiff and 
defendant’s three largest jobbers, by aver- 
aging total shipments on a cumulative basis 
for an entire year. The complaint is that 
this approach uses savings realized on large 
transactions with the favored customers to 
justify discrimination in their favor on 
transactions involving smaller quantities, 
equivalent to plaintiff's purchases, To re- 
quire a seller in these circumstances to 
justify the cost differential in each and 
every transaction with his buyers, rather 
than on the aggregate basis of their deal- 
ings, would prove unduly onerous. The 
impact of such a requirement might be to 
discourage all price differentials, even those 
actually justified by cost distinctions, Ab- 
sent a showing that the lack of uniformity 
in the price spread had any competitive 
significance, the FTC has permitted the use 
of aggregate cost differences to justify price 
differentials. See, e.g., In re Sylvania Elec- 
tric Products, Inc., 1954, FTC Docket No. 
5728, 3 CCH TrapE REGULATION REPORTER 
§ 25,181. Such a method was permissible in 
this case. Furthermore, the trial court left 
the ultimate validity of this computation to 
the determination of the jury. 


[Damages] 


Third, plaintiff alleges that the court erred 
in charging the jury that it could deduct 
pro tanto from the amount of damages, if 
any, the extent of saving resulting from the 
transactions with the favored customers. 
Although one court has approved this par- 
tial justification approach, see American Can 
Co. v. Russellville Canning Co., 8 Cir. 1951 
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[1950-1951 Trave Cases { 62,895], 191 F. 2d 
38, 56, it is not necessary for us to consider 
its validity since the jury returned a verdict 
in favor of defendant and therefore never 
reached the question of the measure of 
damages. 


[Alleged Prejudicial Comment] 


With respect to the alleged prejudicial 
comment, the plaintiff claims that the trial 
court in his charge to the jury unduly 
emphasized a letter written by plaintiff to 
his creditors shortly after a fire had de- 
stroyed his office building. The letter indi- 
cated that plaintiff was unable to pay his 
debts at that time because all available cash, 
including insurance proceeds, was _ being 
used to convert the building into an apart- 
ment house. The trial judge alluded to this 
letter in respect to its bearing on the plain- 
tiff’s credibility as a witness, since it con- 
tradicted his oral testimony. Plaintiff's 
testimony was an essential ingredient of his 
case, as evidenced by his appearance on the 
witness stand on five successive days, and 
it was not error for the court to advert to 
that evidence. Great discretion is accorded 
federal judges in commenting on portions 
of the evidence, and even in expressing 
opinions with regard thereto, provided it 
is stated that the jury is the exclusive judge 
of the facts and need not adopt any opinion 
expressed. Quercia v. United States, 1933, 
289 U. S. 466, 469-470; Pager v. Pennsylvania 
Rail Co., 2 Cir. 1947, 165 F. 2d 56, 58; Flint 
v. Youngstown Sheet and Tube Co., 2 Cir. 
1944, 143 F. 2d 923, 925. These precautions 
were observed by the court. Furthermore, 
the trial judge properly informed the jury 
that the plaintiff’s motive for bringing the 
action had absolutely no bearing on his 
rights under the Robinson-Patman Act, but 
was relevant only to the extent that it bore 
on his credibility as a witness. 


[Affirmed] 


Since the trial court did not err in its 
instructions to the jury, but rather left to 
it the determination of all issues of fact 
after proper instructions on the law, the 
judgment below must be affirmed. 


Affirmed. 
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71,794 Court Decisions Number pabeee 
State Wholesale Grocers v. Great Atlantic and Pacific Tea Co. a0: 


[7 68,420] State Wholesale Grocers, Zeigmund Wholesale Grocery Co., Inc., Ralph 
C. Berg, d/b/a Berg’s Food Store; Leo Bernard, d/b/a Leo’s Food Mart; Bernard Bruski, 
d/b/a/ United Meat Market; Eph Goldstein, d/b/a Goldstein’s Progressive Foods; Louis 
Janowitz, d/b/a Janowitz Finest Foods; Joseph Karas, d/b/a Kostner-Lake Food Market; 
Earl Larson and Warren Larson, co-partners, d/b/a Franklin Grocery and Market; Jack 
Levin and Harvey Berebitsky, co-partners, d/b/a Harvey’s Supermart; O. V. Makela, 
d/b/a Makela’s Food Store; John L. Maleviti’s, d/b/a Fruitland Foods; Jack E. Markus, 
d/b/a Alliance Meat Shop; Carmen Mastri, d/b/a Cicero Lake Food Mart; Steven J. 
Minarik, d/b/a Norward Park I. G. A.; Henry E. Muir and Hugh A. Muir, co-partners, 
d/b/a Fifth Avenue Food Mart; Stanley Piekarz, d/b/a Steven’s Certified Super Marts; 
Anthony Racz, d/b/a Save-Way Food Mart; Edw. J. Schuetz, d/b/a Schuetz’s I. G. A. 
Super-Marts; Joseph D. Stone, d/b/a Clover Food Mart; Henry C. Surowiec, d/b/a 
Surowiec’s Grocery and Market; Robert M. Wagner and Elizabeth Wagner, co-partners, 
d/b/a Wagner Grocery and Market; Atlas Market Company, Dominicks Finer Foods, Inc., 
and Carl A. Schletz, Inc. v. The Great Atlantic and Pacific Tea Company, Woman’s Day, 
Inc.; General Foods Corporation; Hunt Foods, Inc.; and Morton Salt Company, 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 56 C 418. Dated June 21, 1956. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Set Date for Trial—Separation of Issues.—In an action for alleged violations of 
the antitrust laws, the plaintiffs’ contention that a trial date requested by the defendants 
would preclude the plaintiffs from adequate preparation for trial since they could not begin 
other pretrial discovery procedures until after all depositions had been taken was held 
untenable on the ground that the Federal Rules of Civil Procedure are not mutually exclu- 
sive. The pretrial discovery is one complete whole, and one method of discovery cannot 
be said to be a condition precedent to the effective utilization of another method of dis- 
covery. Consequently, the parties should utilize every discovery procedure available while 
the depositions are being taken as there is no valid reason why other methods of discovery 
should be held in abeyance until the depositions have been completed. Since justice to both 
parties would require the earliest possible trial date, the court held that the defendants’ 
motion for the requested trial date should be denied and the trial date postponed one 
month to enable the plaintiffs to prepare for trial, since the date requested by the defend- 
ants would appear to follow too near the completion of plaintiffs’ pretrial discovery. Also, 
the court, on its own motion, separated the issue of liability from the issue of damages, 
with the issue of liability to proceed to trial before the issue of damages. 


See Private Enforcement and Procedure, Vol. 2, § 9013. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Impounding of Documents.—In an action for alleged violations of the antitrust laws, the 
defendants’ motion to seal and impound all papers and documents filed in connection with 
their motion to set a trial date was denied on the ground that there was no justification 
in the defendants’ argument that substantial competitive disadvantage would be suffered 
unless the papers and documents were impounded. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 
For the plaintiffs: Marks, Marks & Kaplan, and Libit, Lindauer & Henry. 


For the defendants: Thomas R. Mulroy (Hopkins, Sutter, Owen, Mulroy & Wentz), 
for The Great Atlantic and Pacific Tea Company, and Woman’s Day, Inc.; Edward R. 
Adams and Sidney S. Gorham, Jr. (Miller, Gorham, Wescott & Adams), for General 
Foods Corp.; McBride & Baker for Morton Salt Co. 
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Memorandum and Orders 


[| Action—Parties| 


CAMPBELL, District Judge [Jn full text]: 
This is an action asserting alleged viola- 
tions of the Sherman, Clayton, and Robin- 
son-Patman anti-trust laws, 15 U. S. C. 
Section 1 et seg. The plaintiffs consist of 
two wholesale and twenty-three retail gro- 
cers located in the Chicago Metropolitan 
Area. Defendants are The Great Atlantic 
And Pacific Tea Company, its subsidiary 
corporation, Woman’s Day Inc. (each jointly 
referred to herein as the moving defend- 
ants), and three corporations engaged in 
the manufacturing and distribution of gro- 
cery products. The matter is now before 
the Court on the moving defendants’ mo- 
tion to set this cause for trial on October l, 
1956; these defendants also move to seal 
and impound this motion together with all 
supporting and opposing briefs, affidavits, 
and documents. 


[Motion To Set Trial Date—Discovery| 


The plaintiffs oppose the motion relying 
principally on the argument that an October 
1 trial date will preclude them from ade- 
quate preparation with full and complete 
use of pre-trial discovery procedures. In 
support of this position, plaintiffs indicate 
that defendants’ depositions of the plaintiffs 
are scheduled to begin on June 20, 1956 and 
that the plaintiffs’ depositions of the defend- 
ants will not proceed until the defendants 
have completed their depositions of the 
plaintiffs. Conceivably, therefore, it is not 
improbable that the parties might not com- 
plete their depositions until September 1, 
1956. Plaintiffs also state that since they 
do not intend to begin their other pre-trial 
discovery procedures until after all of the 
depositions have been taken, they will not 
have exhausted their discovery by October 
1. This argument, however, is manifestly 
untenable for the simple reason that the 
pre-trial discovery procedures embodied in 
the Federal Rules of Civil Procedure are 
not mutually exclusive; that is, it is not 
contemplated that one avenue of discovery 
is to be exhausted before another approach 
is to be utilized, The pre-trial discovery 
procedure is one complete whole and one 
method of discovery cannot be said to be a 
condition precedent to the effective utiliza- 
tion of another method of discovery. The 
parties, therefore, should utilize every dis- 
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covery procedure available while the dep- 
ositions are being taken as there is no 
valid reason why these methods of discovery 
should be held in abeyance until the deposi- 
tions have been completed. Considering 
these facts, it is apparent that all pre-trial 
discovery can and, indeed, should be com- 
pleted by September 1, 1956. An October 1, 
1956 trial date would, however, appear to 
follow too near the completion of pre-trial 
discovery to enable the plaintiffs to prepare 
for trial. For this reason, the defendants’ 
motion to set the case for trial on October 
1, 1956 will be denied. 


However, in reading the plaintiffs’ com- 
plaint and the moving defendants’ briefs 
and affidavits in support of this motion, I 
am persuaded that this is a case that should 
be tried at the earliest possible time. The 
plaintiffs allege a continuing, irreparable 
injury unless the acts complained of are 
enjoined. The moving defendants argue 
that unless this case is disposed of at the 
earliest possible time, they will suffer a 
permanent, irreparable injury. Manifestly, 
justice to both parties would require the 
earliest possible trial date. The Court, in 
the interests of justice, stands ready to accom- 
modate both parties so that the issues might 
be promptly litigated and determined. It 
is apparent, therefore, that it is to the ad- 
vantage of both parties to have an early 
trial date. Viewing these considerations, 
and being confident that all pre-trial dis- 
covery will be completed by September 1, 
in adequate time for a pre-trial conference 
to be held at the end of September, I believe 
a November 1, 1956 trial date would be just 
and equitable for both parties plaintiff and 
defendant. Accordingly, an order will this 
day be entered placing this case on trial for 
November 1, 1956. 


[Separation of Issues] 


Since the Court sits in this case as a 
Court of Equity, an order will also be en- 
tered this day on the Court’s own motion 
and in accordance with the Federal Rules 
of Civil Procedure, separating the issue of 
liability from the issue of damages. The 
issue of liability will proceed to trial on 
November 1, 1956. In the event that the 
Court finds the issues for the plaintiffs, 
then the issue of damages will be referred 
to a Master for an accounting. In the event 
that the Court finds the issues for the de- 
fendants, then, of course, the matter will 
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have been completely determined. The sepa- 
ration of the issues for trial will also serve 
to enable the plaintiffs to devote their un- 
divided attention to preparing for trial the 
issue of liability and leave, until after the 
determination of that issue, if plaintiffs pre- 
vail, the necessity of preparing to be able 
to prove the damages sustained, together 
with necessary pre-trial discovery thereon. 


[Impounding of Documents] 


There remains the moving defendants’ 
motion to seal and impound the papers, 
briefs, documents, etc., filed in connection 
with the motion to set the cause for trial 
on October 1, 1956. Defendants argue that 
substantial competitive disadvantage will be 
suffered unless these papers are impounded. 
It is quite apparent, however, from the 
defendants’ own affidavits that the informa- 
tion contained therein is, or soon will be, 
known to the entire advertising industry 
and to all food manufacturers, as well; 
indeed, it is for this reason that the de- 
fendants seek an early trial date. Under the 
circumstances, no justification has been shown 
for the granting of this unusual motion and 
the same must be denied. 


[Rulings] 
For the reasons stated: 


1. Defendants Atlantic and Pacific Tea 
Company’s and Woman’s Day Incorporated’s 
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motion to set this cause for trial on October 
1, 1956 is hereby denied. 


2. The motion to seal and impound all 
papers, documents, etc., in connection with 
this motion is also hereby denied. 


3. This cause is hereby ordered set for 
trial on November 1, 1956. 


4. A pre-trial conference of the instant 
action is ordered set for September 25, 1956 
ate 00 Ba vr 


5. All legal defenses, raised or to be raised 
by any defendant, hereinbefore or herein- 
after, are ordered reserved by the Court 
for argument and disposition until after 
the plaintiffs rest their case in chief. 


6. The issue of liability is hereby sepa- 
rated from the issue of damages, the issue 
of damages to be presented to a Master in 
Chancery when and if the issue of liability 
is decided in favor of the plaintiffs. 


7. It is further ordered that all motions, 
if any, that may arise while this Court is 
in summer recess, shall be filed with the 
Clerk of this Court in writing under local 
Rule 13, and any facts necessary to said 
motions shall be submitted under affidavit, 
pursuant to local Rule 13. Whereupon, said 
contested matters, if any, shall be promptly 
considered and ruled upon by the Court 
even though in recess. 


[68,421] United States v. Joseph A. Krasnov, Samuel Krasnov, Seymour Krasnov, 
The Comfy Manufacturing Company, Fred E. Katzner, and Arthur Oppenheimer, Jr. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 11024. Dated July 30, 1956. 


Civil 


Case No. 1038 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Licensing Agreements—Cross Licensing 
Restriction on Licensing, Price Fixing, and Joint Institution of Infringement Suits 
Legality.—A partnership and a corporation engaged in the manufacture of ready-made 
furniture slip covers, and a patentee who assigned his slip cover patent to the corporation 
violated Sections 1 and 2 of the Sherman Act when they entered into an agreement under 
which (1) the corporation licensed the partnership to manufacture and sell slip covers 
under the patent assigned to it, and the partnership cross licensed the corporation to manu- 
facture and sell slip covers under its patent, (2) the corporation agreed not to grant licenses 
to others under the patent assigned to it without the partnership’s consent, (3) the corpo- 
ration set the prices to be maintained for slip covers manufactured under the patent 
assigned to it, and (4) the parties to the agreement jointly determined whether infringe- 
ment suits should be instituted and shared in the expenses resulting from litigation involv- 
ing the patent assigned to the corporation. The agreement was entered into for the purpose of 
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settling a patent infringement suit instituted by the partnership against the corporation, 
and the parties agreed not to permit the judicial determination of the validity of the 
patent assigned to the corporation by the patentee. Patent infringements suits were 
instituted against retailers for the purpose of forcing them to discontinue the sale of 
competing ready-made slip covers. The defendants, in combination, controlled the market 
and had the ability to and did drive competitors from the business. They fixed and maintained 
prices, and, by cross licensing of patents, effectively hindered newcomers in the business. 
The defendants were held to have combined and conspired to restrain and to monopolize 
trade in the manufacture and sale of ready-made slip covers and to have used patent rights 
unlawfully in effectuating and maintaining the combination and conspiracy. 

See Combinations and Conspiracies, Vol. 1, § 2013.225, 2013.430, 2013.600, 2013.750; 
Monopolies, Vol. 1, § 2610.525, 2610.550, 2610.575. 


Combinations and Conspiracies—Patents—Resale Price Fixing—Agreement Between 
Licensor and Licensee—Legality.—A provision of a patent licensing agreement between 
the two largest manufacturers of ready-made slip covers providing that the licensing manu- 
facturer was to set the prices to be maintained for slip covers manufactured under the 
patent, which had been assigned to it, was held illegal under the Sherman Act. The price 
agreement was not a valid exercise of patent rights. The agreement was not executed in 
a manner so that its purpose could be said to have been the protection of the patentee’s 
monopoly, with the necessary incidental benefits accruing to the licensee. It operated 
equally for the benefit of the licensor and licensee and potentially tended to eliminate 
competition in violation of the Sherman Act. ‘The licensor and licensee worked together 
to make sure that retail prices were maintained at the agreed levels. 


See Combinations and Conspiracies, Vol. 1, J 2013.750; Monopolies, Vol. 1, § 2610.550. 


Combinations and Conspiracies—Monopolies—Cross-Licensing of Patents—Legality. 
—A patent cross-licensing agreement between the two largest competitors in the ready- 
made furniture slip cover industry was held illegal under the Sherman Act since the agree- 
ment went beyond the protection afforded by the patent grants. The competitors fixed 
and maintained prices, controlled the key patents in the industry, shared the cost of 
infringement suits, and agreed not to grant licenses to others, except upon mutual consent. 
The combined effect of the cross-licensing agreement and the other practices was to stifle 
competition. 

See Combinations and Conspiracies, Vol. 1, { 2013.600; Monopolies, Vol. 1, § 2610.575. 


Combinations and Conspiracies—Monopolies—Patent Licensing Agreements—Right 
to Prohibit Licensing of Patent—Joint Institution of Infringement Suits—Legality—Pro- 
visions of a patent licensing agreement under which (1) the licensee was given the right 
to prohibit the licensor from licensing others and (2) the institution of patent infringement 
suits was to be jointly determined by the licensor and licensee were held to be illegal under 
the Sherman Act. The defendants’ contention that the provisions are sanctioned under 
the patent law and that, as such, they are immune from the antitrust laws was rejected. 
Under patent law, where one is an exclusive licensee, he has a right to exclude others as 
an incident of patent monopoly and he does not run afoul of the antitrust laws. In the 
- instant suit, it was claimed by the defendants that the licensee was an “exclusive licensee.” 
The licensor was not a patentee, but merely an assignee of the patent. The exclusive right 
to make, use, and vend the invention is one entire thing and cannot be divided by law. 
In the instant case, no one, the patentee, the assignee, or the licensee, could create any 
rights under the patent in any other person without the consent of the other two. The 
owner of the patent and the two dominant manufacturers in the trade had so bound them- 
selves under the licensing agreement. Patent infringement suits were instituted by the 
defendants for the purpose of harassing competitors. 

See Combinations and Conspiracies, Vol. 1, { 2013.225, 2013.430; Monopolies, Vol. 1, 
{ 2610.525, 2610.550. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Evi- 
dence—Communications Between Attorney and Client—Waiver of Privilege.—Communi- 
cations between an attorney and his client which were presented to a grand jury, in accord- 
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ance with a duly issued subpoena, without any claim of privilege could be considered as 
evidence on a motion for summary judgment. Once the privilege has been waived, it 


cannot be regained. 
See Department of Justice Enforcement and Procedure, Vol. 2, 1 8225.600. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Pre- 
trial Procedures—Summary Judgment.—The summary judgment procedure is as applicable 
to actions under the Sherman Act as it is to other types of actions, legal or equitable. A 
court may grant a Government’s motion for summary judgment and enter judgment in its 
favor if (1) all of the pleadings, affidavits, and exhibits show that there is no genuine issue 
of fact whatsoever existing between the parties, any dispute between them going only to 
the legal significance to be given to such facts, or (2) since the complaint sets forth a 
number of allegations, any one of which, standing alone, would warrant a finding that 
defendants have violated the provisions of the Sherman Act. The court may likewise 
determine whether documentary evidence clearly supports alleged per se violations of the 
Act. In the instant case, the defendants’ contentions that the Government’s motion did 
not set forth the grounds upon which it seeks summary relief, that the case was not sus- 
ceptible of disposition on motion for summary judgment, and that the Government’s affi- 
davits and exhibits create genuine issues of material fact which compel the denial of its 
motion were rejected. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8229.225. 


For the plaintiff: William L. Maher, Joseph F. Tubridy, and Morton M. Fine, Special 
Assistants to the Attorney General, Department of Justice. 


For the defendants: C. Brewster Rhoads, Joseph W. Swain, Jr., and Leonard L. 
Kalish, Philadelphia, Pa., for Joseph A. Krasnov, Samuel Krasnov, and Seymour Krasnov; 
Nochem S. Winnet, Milton M. Gottesman, and Daniel Lowenthal, Philadelphia, Pa., for 
The Comfy Mfg. Co. and Fred E. Katzner; and Fred A. Klein, New York, N. Y., for 


Arthur Oppenheimer, Jr. 


For a prior decision of the U. S. District Court, Eastern District of Pennsylvania, 


see 1952 Trade Cases {| 67,395. 
Opinion 
[Government Complaint] 


Crary, District Judge [In full text]: This 
is an action under Section 4 of the Sherman 
Antitrust Act, 15 U. S. C. §4, brought by 
the United States against the above six 
defendants for alleged violations of Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, c. 647, Stat. 209, as amended, 
15 UR Says Sand'es:2= ihiemcomplarnut 
charges the defendants to be engaged in a 
combination and conspiracy in unreasonable 
restraint of interstate trade and commerce 
in the manufacture and sale of ready-made 
furniture slip covers among the several 
states of the United States; a combination 
and conspiracy to monopolize the aforesaid 
trade and commerce; an attempt to monop- 
olize and a monopoly. The United States 
seeks an injunction to restrain the said six 
defendants from a continuance or revival 
of the alleged illegal practices and activities. 
The matter before the Court is plaintiff’s 
motion for summary judgment. 
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[Defendants] 


Three of the defendants, Joseph A. Krasnov, 
Samuel Krasnoy and Seymour Krasnov, are 
copartners in the business of manufactur- 
ing and selling ready-made furniture. slip 
covers, doing business under the trade name 
of Sure-Fit Products Co., with their prin- 
cipal place of business at Bethlehem, Penn- 
sylvania. Hereinafter these defendants shall 
be referred to collectively as “Sure-Fit.” 
The fourth defendant, The Comfy Manu- 
facturing Company, hereinafter referred to 
as “Comfy,” also in the business of manu- 
facturing and selling ready-made slip covers; 
is a Maryland corporation, with its prin- 
cipal place of business in Baltimore, Mary- 
land. The fifth defendant, Fred E. Katzner, 
is a resident of New York City and at the 
time covered by the complaint was Presi- 
dent of Comfy and as such was actively 
engaged in the management, direction and 
control of the affairs and policies of said 
corporation. The sixth defendant, Arthur 
Oppenheimer, Jr., is a resident of Boise, 
Idaho, and is the patentee of U. S. Letters 
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Patent No. 2,100,868, which patent pertains 
to the manufacture of ready-made furniture 
slip covers from knitted fabrics. 


[Trade Involved] 


The subject matter of this action is ready- 
made slip covers. There are generally four 
types of ready-made furniture slip covers: 
woven fabric, woven fabric containing rub- 
ber thread, knitted fabric, and knitted 
fabric containing rubber thread. Such slip 
covers are completely manufactured at the 
factory in a number of basic styles adjust- 
able for use on most sizes and shapes of 
upholstered chairs and sofas in common 
usage throughout the United States. They 
are so designed that they may be installed 
by the user following simple directions with- 
out professional guidance. They are dis- 
tinguished from so-called “custom made” 
slip covers which are tailored for indi- 
vidual items of upholstered furniture by 
skilled professional workers who in many 
cases measure, cut, fit and install such covers 
in the home of the purchaser. When used 
hereinafter, the term “slip cover” shall refer 
to ready-made furniture slip covers. 


THE PLEADINGS 


The Government alleges that since at 
least 1937 defendants Sure-Fit and Comfy 
have been the two largest manufacturers 
of slip covers in the United States; that in 
1949 said defendants manufactured approxi- 
mately 62 per cent of all slip covers manu- 
factured in the United States; and that 
thirteen other manufacturers accounted for 
the remaining 38 per cent, of which the 
defendants’ largest competitor accounted for 
only 9 per cent of the total slip covers manu- 
factured; that during 1949 more than twenty- 
three million dollars worth of ready-made 
furniture slip covers of all types were pro- 
duced in the United States; and that Sure- 
Fit and Comfy manufactured this pro rata 
percentage share of said slip covers in their 
factories in Baltimore, Maryland, and 
Bethlehem, Pennsylvania, respectively, and 
sold said slip covers in interstate commerce. 
Further, that some time in 1938, Oppen- 
heimer transferred his title to U. S. Letters 
Patent No. 2,100,868 to Comfy but retained 
a reversionary interest therein as well as 
rights to royalties on slip covers manu- 
factured thereunder. 
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[Patent Licensing Agreement| 


The alleged conspiracy to evade the Sherman 
Act is claimed to have commenced in 1939 
when, with the knowledge and consent of 
Oppenheimer, Comfy and Sure-Fit entered 
into an agreement whereby: 


(a) Comfy would license Sure-Fit to 
manufacture and sell slip covers under the 
Oppenheimer patent, and Sure-Fit would 
cross license Comfy to manufacture and 
sell, to a limited number of customers, slip 
covers embodying the invention claimed 
in U. S. Letters Patent No. 1,984,973, which 
patent was owned by Sure-Fit; 


(b) Comfy would not grant licenses to 
others under the Oppenheimer patent with- 
out Sure-Fit’s consent; 


(c) Comfy was to set the price to be 
maintained for slip covers manufactured 
under the Oppenheimer patent, and 


(d) The defendants would share the ex- 
pense resulting from litigation brought against 
alleged infringers of the Oppenheimer patent. 


[Other Practices] 


Further, that subsequent to said agree- 
ment, the defendant embarked on a plan 
whereby Comfy would threaten to institute, 
and institute, patent infringement suits 
against retail dealers selling slip covers of 
competitors, alleging the sale of merchan- 
dise infringing on the Oppenheimer patent. 
That following the institution of such suits, 
the defendants would endeavor to settle 
the suits by requiring the retailer to dis- 
continue the sale of alleged infringing slip 
covers and substitute therefor slip covers 
manufactured by the defendants. 


Finally, the complaint alleges that the 
defendants would injure and destroy com- 
petition of other manufacturers by: 


(a) Purchasing slip covers of competi- 
tors from retailers in exchange for “full 
line orders” of defendants’ slip covers; 


(b) Reselling the merchandise of the 
competitors to other retail outlets at a price 
less than wholesale, thereby disrupting the 
market for their competitors and creating 
the impression among retailers and con- 
sumers that such slip covers were of in- 
ferior quality and workmanship; 

(c) Granting special discounts, excessive 
advertising allowances, and abnormal re- 
turn privileges to retailers who agreed to 
carry their merchandise exclusively, and 
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(d) Making or causing to be made de- 
rogatory and disparaging statements con- 
cerning their competitors’ merchandise and 
their financial ability to defend the retailer 
against infringement suits which might be 
brought against the retailer by the defendants. 


| Conspiracy] 


The government alleges that the defend- 
ants combined and conspired to do these 
things and that said combination and con- 
spiracy has directly and substantially been 
an unreasonable restraint on interstate trade 
and commerce in slip covers and has as- 
sured the defendants a dominant position 
in the manufacturing and distribution of 
slip covers. 

[Answers] 


The defendants have filed separate an- 
swers in which each defendant generally 
denies the charges made by the Govern- 
ment. Whether the denial runs to facts, as 
contrasted to the denial of inferences drawn 
by the Government from facts or docu- 
ments which are otherwise admitted, is a 
point which will be discussed later in this 
opinion. 

THE CONTENTIONS 
[Government] 


‘The Government contends that it is en- 
titled to summary judgment because the 
agreement entered into by Comfy and Sure- 
Fit was designed to eliminate competition 
and was inherently illegal for the following 
reasons: 


(1) The parties agreed to pool their pat- 
ents and to act jointly in prosecuting patent 
infringement suits which they never in- 
tended to allow to be adjudicated; 

(2) The parties agreed to relinquisli 
their individual rights to license others and 
acted jointly in approving or disapproving 
the applications for licenses; 

(3) The parties agreed to price fixing, 
and 

(4) The parties acted together to create 
market conditions which would eliminate 
competition. 


In support of its allegations the Govern- 
ment has filed, as part of an affidavit in 
support of its motion, a compilation of docu- 
ments consisting of 945 pages, containing 
504 exhibits. Without exception, these ex- 
hibits have come from either the files of 
one of the defendants, their attorneys, or 
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from the court records of patent infringe- 
ment suits to which one of the defendants 
was a party. Except for 14 scattered docu- 
ments, the authenticity of all of the Gov- 
ernment’s exhibits has been admitted by 
at least one of the defendants. Allowing 
these documents to speak for themselves, 
the Government contends that these writ- 
ings establish undisputed facts which prove 
the essential elements of the complaint and 
that the legal consequences to be drawn 
from the facts as established by the docu- 
ments is the only dispute raised by the 
defendants’ answers or counter-affidavits. 


[Defendants’ Contentions] 


The defendants argue that this Court can- 
not properly grant summary judgment for 
the following reasons: 


(1) That the Government’s motion does 
not comply with Rule 7(b)(1) of the Fed- 
eral Rules of Civil Procedure, 

(2) That the Government’s motion does 
not comply with Rule 56(c) of the Federal 
Rules of Civil Procedure, and 

(3) That by granting this motion the 
Court would be depriving the defendants 
from establishing—by way of defense—the 
following facts: 

(a) “The dollar-rates figure tendered by 
plaintiff's affidavits shows that there was 
no monopoly or attempt to monopolize”, 

(b) That there has been “freedom of 
entry into the slip cover market”, 

(c) That “the defendants did not have 
the power to control the market price”. 

(d) That “the share of the market had 
by the defendants was a result of consumer 
demand”, and 

(e) That “any patent infringement suits 
threatened or brought by the defendants 
against retailers and manufacturers were 
not threatened or brought for the purpose 
of harassing competitors.” 


sihe contentions of both parties will be 
discussed later under the heading of 
Discussion. 


THE Facts 


[Basis of Evidence] 


The following statement of facts is made 
in the light of the provisions of Rule 56(c) 
of the Federal Rules of Civil Procedure. 
They are to be found in the written agree- 
ments between the respective parties; in 
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admissions in the pleadings in this action; 
in the sworn complaints or answers in 
infringement suits instituted by defendants 
in this and other courts, and in documents, 
the authenticity of which have been ad- 
mitted by one or all of the defendants, 
obtained from the files of the defendants or 
their attorneys, which documents include 
correspondence between the defendants them- 
selves and between the respective attorneys 
for the various defendants, interofice memo- 
randa of the defendants, vouchers and bills 
of the defendants, and correspondence by 
the defendants with retailers. 


[Attorney-Client Privilege] 


Because of objections by the defendants 
to the consideration of the various docu- 
ments outlined above in the motion for 
summary judgment, pre-trial procedures 
were availed of to determine which of the 
exhibits were relevant and admissible. At 
these hearings the Court determined that 
all of the documents were relevant and ad- 
missible, with minor exceptions. (These 
latter documents were not referred to in 
determining the facts.) The most serious 
of the objections related to the claim of 
privilege interposed with respect to commu- 
nications between client and attorney. It 
was the thought of one of the attorneys that 
he had preserved the right of privilege for 
both himself and his client. Since the docu- 
ments as to which such claim was made had 
been presented to a Grand Jury, upon a 
duly issued subpoena, the Court itself ex- 
amined the Grand Jury minutes and deter- 
mined that the documents relied upon by 
the Government were presented without any 
claim of privilege and that the record of 
the Grand Jury proceeding reveals that 
what the attorney considered to be privi- 
leged communications were removed from 
the file without objection by the Govern- 
ment and the files then presented to the 
Grand Jury. The Court, therefore, deter- 
mines that the claim of privilege in this 
case is without foundation and overrules it. 
As to the other documents relied upon by 
the Government, all of which were pre- 
sented without claim of privilege, any at- 
tempt now to invoke the claim cannot be 
considered. The privilege once waived 
cannot be regained; Rogers v. United States, 
340 U. S. 367, 95 L. Ed 344 (1951). The 
Court, therefore, determines that there is 
no genuine issue as to any material fact or 
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any of the inferences which are drawn from 
the facts outlined below and the documen- 
tary evidence attached to, and made part of, 
the Government’s affidavit. 


[Assignment of Patent] 


Sometime prior to October 25, 1937, 
Arthur Oppenheimer, Jr., described by his 
counsel as a young man of limited financial 
resources, filed a patent application pertain- 
ing to the manufacture of ready-made furni- 
ture slip covers from knitted fabrics with 
the United States Patent Office. On Octo- 
ber 25, 1937, while said application was 
pending, Oppenheimer and Comfy entered 
into an agreement wherein Oppenheimer 
assigned his rights and title to the applica- 
tion itself and any letters patent issued 
thereunder to Comfy. By the terms of the 
agreement, Comfy was to pay Oppenheimer 
a royalty of five cents for each chair and 
ten cents for each davenport cover manu- 
factured and sold. In the event that Comfy 
did not make and sell 50,000 slip covers in 
any given year, Oppenheimer had the right 
to demand reassignment of the application 
or, thereafter, the patent. Comfy agreed 
not to sell or encumber the patent in any 
way and to diligently protect the patent at 
its own expense. In the event Comfy 
recovered damages from infringers it was 
to pay Oppenheimer 25% of the recovery; 
in the event that the patent was judicially 
declared to be invalid, Comfy was relieved 
from paying any future royalties. Para- 
graph 11 of the Agreement granted Comfy 
the right to grant nonexclusive licenses to 
others. On November 30, 1937, Oppen- 
heimer was granted Patent No. 2,100,868 
on the aforesaid application. By assign- 
ment, dated January 17, 1938, Oppenheimer 
again “assigned” all his rights, title and 
interests in and to Letters Patent No. 
2,100,868 to Comfy Manufacturing Company 
for the stated consideration of One Dollar. 
This instrument was recorded in the United 
States Patent Office. 


While the Oppenheimer application was 
pending one Walter L. Fry was granted a 
patent which incorporated substantially the 
same improvements claimed in the Oppen- 
heimer application. Fry’s patent was issued on 
November 2, 1937, twenty-eight days before 
Oppenheimer’s. Shortly after the issuance 
of the Fry and Oppenheimer patents, Comfy 
and Fry issued a joint statement notifying 
the trade of the issuance of the patents and 


1 68,421 


71,802 


stating that they had exclusive rights to 
manufacture and sell slip covers made of 
knitted fabric as covered by said patents. 
Thereafter, the Fry patent and any ques- 
tion of its validity disappears from the 
scene until some three years later, when, as 
will hereinafter be set forth, it reappears 
in what will be called the “Rosner case.” 


[Protection of Patent] 


When allegedly infringing merchandise 
appeared on the market, Comfy faced the 
difficulty of adopting a policy to protect 
the Oppenheimer patent. Comfy decided the 
least dangerous method would be to sue 
retail stores and it thereupon adopted the 
policy of starting infringement suits against 
a retailer only and demanding, as the condi- 
tion for settlement, discontinuance of the 
of the sale of competitor’s goods. Discon- 
tinuance of the sale of competitor’s goods 
would mean, of course, the adoption of the 
Comfy line, if the retailer was to carry knit- 
ted fabric slip covers. 

In accordance with this plan of procedure, 
on April 7, 1938, Comfy started a suit 
against Hecht’s of New York charging it 
with the sale of merchandise infringing the 
Oppenheimer patent; the complaint prayed 
for an injunction, damages and costs. Hecht 
was then carrying the Sure-Fit line. Hecht 
agreed to discontinue the sale of Sure-Fit 
products and the suit was discontinued on 
April 27, 1938, without damages or costs. 
Comfy requested that Hecht send it the 
following letter: 


“Our attorney has reported to us that 
he has arranged with your attorney to 
discontinue the suit brought against us 
charging infringement of Oppenheimer’s 
Patent covering the sale of Knitted Slip 
Covers. When the papers were served 
on us, we investigated the matter and 
determined that we did not wish to 
handle infringing merchandise. We ac- 
cordingly withdrew such infringing Slip 
Covers from sale immediately, and do not 
intend to handle them in the future. We 
wish to thank you for the courtesy in 
which you handled the situation.” 


because “such a letter would be of great 
benefit to us.” Hecht complied in sub- 
stance. Comfy notified retailers carrying 
competitors’ merchandise of the filing of its 
suits with the intention of later circularizing 
the trade with letters such as the Hecht 
letter, or parts of them, for the purpose of 
discouraging retailers from carrying com- 
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peting lines. Comfy was not as successful 
with a similar suit brought by it against 
Hutzler Brothers in the District Court of 
Maryland. Hutzler Brothers refused to 
sign a sitpulation recognizing the validity 
of the Oppenheimer patent and admitting 
the charge that the merchandise they were 
handling infringed on said patent. They 
even refused to agree not to purchase com- 
petitors’ slip covers in the future, although 
they did place an order for the Comfy line. 
The case came up for trial and the Court 
refused to extend the time for trial beyond 
March 1, 1939. Considering the whole 
situation “right ticklish,’ Comfy had the 
suit dismissed, even though it gained noth- 
ing; it cannot be said that the case was 
“settled”; Comfy had the suit dismissed 
because it did not want to go to trial. 


[Background of Licensing Agreement| 


At about this time Sure-Fit requested its 
attorney to make a complete study of the 
Oppenheimer patent; and, after such a 
study, they were informed that there was 
no possibility of the Oppenheimer patent 
being sustained in an adequately contested 
suit. Sure-Fit, being the manufacturer, 
waited for Comfy to sue and assert the 
infringement claim lodged against retailers. 
When Comfy did not sue and Sure-Fit 
found its customers receiving notices of 
infringement and being threatened with suit, 
it started suit against Comfy on January 9, 
1938, in the Southern District of New York, 
seeking to have the Oppenheimer patent 
declared invalid and charging Comfy with 
unfair competition and violation of the Anti- 
trust Laws. On October 4, 1938, Comfy 
and Sure-Fit, with Openheimer’s approval, 
entered into an agreement, the basic docu- 
ment of this conspiracy; certain provisions 
of which the Government alleges to be in 
violation of the Antitrust Laws. The Sure- 
Fit-Comfy suit was discontinued by stipu- 
lation of counsel three days later, October 
7, 1938. 


[Terms of Agreement| 


The agreement of October 4, 1938, con- 
tained twenty-five numbered paragraphs, 
many of which will be discussed in greater 
detail later in this opinion. Generally, the 
agreement provided as follows: Comfy 
granted Sure-Fit a nonexclusive license to 
make, use and sell slip covers under the 
Oppenheimer patent for a royalty of five 
cents on each chair and ten cents on each 
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sofa manufactured and delivered by Sure- 
Fit. (Oppenheimer had meanwhile agreed 
to lower his royalty rates to Comfy.) 
Comfy covenanted not to license any other 
slip cover manufacturer without the consent 
of Sure-Fit. The agreement provided for 
jot determination in instituting infringe- 
ment suits and the sharing of expenses for 
this purpose equally. Sure-Fit in turn 
cross-licensed Comfy to make, use and sell, 
to a limited number of customers, slip 
covers covered by Patent No. 1,984,973, 
which patent was owned by Sure-Fit. The 
parties also agreed to maintain prices which 
were established by Comfy and attached to 
the agreement in a separate schedule, Comfy 
had the right to revise the schedule at its 
option. Comfy was to send letter notices 
of the licensing to every person and corpo- 
ration that had been notified by Comfy of 
Comfy’s ownership of the Oppenheimer 
patent. Oppenheimer approved the licensing 
agreement “in consideration of the potential 
benefits and advantages which said agree- 
ment represents to (him).” The Agree- 
ment was signed by Oppenheimer. All of 
the parties, Comfy, Sure-Fit and Oppen- 
heimer, entered into this agreement at a 
time when the question of the validity of 
the Oppenheimer patent had not been de- 
termined and, in fact, after all parties con- 
cerned had clearly agreed never to permit 
judicial determination of its validity, as 
reflected by a subsequent and continuous 
course of action. 


[Motivation and Purpose] 


The motivation for this agreement can 
best be summarized by the often quoted 
remark “If you can’t beat them, join them.” 
Comfy wanted to avoid any possibility of 
testing the validity of the Oppenheimer pat- 
ent; Sure-Fit had lost Hecht’s and would 
undoubtedly lose a number of other cus- 
tomers who were being threatened with 
infringement suits. A Chicago account of 
Sure-Fit, Goldblatts, was already being sued 
by Comfy and for jurisdictional purpose 
Sure-Fit felt it best not to defend for 
Goldblatts. If these two manufacturers 
were to enter into an agreement whereby 
each would be assured that it could keep 
its present accounts without fear of compe- 
tition from the other and, if by joint force, 
they could venture into the trade with 
threats of infringement suits against cus- 
tomers of competitors, their mutual and 


Trade Regulation Reports 


Cited 1956 Trade Cases 
U.S. v. Krasnov 


71,803 


individual interests would be served. The 
alternatives offered by adjudication of the 
Sure-Fit-Comfy suit were of no particular 
advantage to Sure-Fit and they were some- 
what frightening to Comfy. Comfy would 
gain all or lose all, and here the certainty 
of Sure-Fit’s attorney as to the invalidity of 
the Oppenheimer patent must not be mini- 
mized; Sure-Fit would, at best, create a 
wide open field if it were successful. That 
a deliberate division of the trade was in- 
tended (and achieved) by the defendants is 
proved by a letter written in August of 1940 
by Comfy to Fred A. Klein, Esquire, its 
attorney, wherein Comfy complained that 
Sure-Fit had crossed the line and offered 
a price reduction to one of Comfy’s cus- 
tomers. Comfy wrote that while violations 
as to price reduction, directly and indirectly, 
existed from the first, these violations were 
not offensive and had not been made “an 
issue” because they were “confined mostly 
to Sure-Fit’s own customers.” The retail 
price was being maintained despite these 
violations and Comfy felt that “no real 
harm was being done by such violations.” 
Further, Comfy wrote that it also found it 
necessary to deviate as to prices from time 
to time among its own customers but felt 
that if they were to encroach upon each 
other’s accounts then there was “no pur- 
pose” in continuing the agreement. To cor- 
rect this breach, which occurred nearly two 
years after the signing of the agreement, 
it was suggested that “the best solution 
would be a verbal reaffirmation of the pur- 
poses of the agreement. We must both 
understand and agree that an occasional 
reduction in price or other inducement may 
be necessary because of some local situation 
or competition with nonlicensed manufac- 
turers. However, we must definitely under- 
stand each other that we cannot approach 
each other’s accounts with inducements.” 


[Joint Activity] 


After the defendants entered into the 
agreement, they followed the above course 
as to each other’s customers, they joined 
in policing and checking the trade, they 
were in constant contact with each other, 
and they would inform each other of any 
price violation which came to their atten- 
tion. They jointly informed the trade of 
Sure-Fit’s licensing by sending out two 
separate mailings of 1,836 letters each. 
Comfy sent a letter to Amerling & Angello, 
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Esquires, attorneys for Hecht Bros., inform- 
ing them of Sure-Fit’s license and inviting 
them to return to Sure-Fit: 


“In view of this license, Hecht Bros. 
is at liberty to purchase such slip covers 
from Sure-Fit Products Company.” 
Comfy and Sure-Fit circularized the trade 

generally and sent letters to individual re- 
tailers selling competitors’ merchandise, 
threatening them with suit unless they dis- 
continued the sale of such merchandise. 
They recognized and took full advantage of 
the almost universal aversion of a retailer 
to patent litigation and their suits were 
brought for the purpose of having the re- 
tailer discontinue a competitor’s line and 
adopt theirs; they had no interest or inten- 
tion of adjudicating the validity of the Op- 
penheimer patent. They sought consent 
decrees from stores which could be repre- 
sented as acknowledgment or adjudication 
of the validity of the Oppenheimer patent. 
Letter agreements not to handle competi- 
tors’ products were accepted from a retailer 
and the suit was then discontinued. When 
the retailer would handle such merchandise 
again, the defendants sued on the letter 
agreements rather than for infringement. 
In general, the pattern of the Hecht and 
Hutzler suits was followed. 


[Infringement Suits | 


Ten suits were instituted against retailers 
without the validity of the Oppenheimer 
patent ever being adjudicated. The defend- 
ants tolerated continuous alleged violations 
of the Oppenheimer patent despite the fact 
that an adjudication of its validity would 
have been a complete answer to their problem. 
They never collected damages for past al- 
leged violations and they never collected 
expenses for any of their suits from retailers. 
Their gain was the addition of another cus- 
tomer at the expense of some other manu- 
facturer. 


[Suits Against Manufacturers] 


Four suits were instituted against manu- 
facturers directly. The first was against 
Med-Vogue Corporation in the Southern 
District.of New York. This suit was started 
by Comfy on October 13, 1938, just nine 
days after the agreement between Comfy 
and Sure-Fit was reduced to writing and 
signed. Med-Vogue filed an answer and a 
counterclaim in which it asserted that the 
Oppenheimer patent was invalid for various 
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reasons, that the suit was instituted solely 
for harassing purposes, and that Comfy, 
Sure-Fit and Oppenheimer, knowing that 
the Oppenheimer patent was not valid, en- 
tered into an agreement for the purpose of 
threatening and intimidating retailers with 
the effect, and for the purpose, of deterring 
and preventing them from purchasing Med- 
Vogue covers. Comfy alone was the plain- 
tiff in the suit; Med-Vogue’s counterclaim 
included Sure-Fit. The suit and counter- 
claim were discontinued on June 7, 1939, 
after an agreement had been entered into 
by the parties. The agreement provided 
that Med-Vogue would discontinue the sale 
of knitted slip covers, that the respective 
rights of both parties to manufacture woven 
slip covers would remain unchanged, that 
Med-Vogue was released from liability for 
any possible past infringements, and that 
Comfy would purchase Med-Vogue’s in- 
ventory and machinery for $8,309.36, plus 
$1,500 for finished slip covers on hand. This 
“settlement” cost the defendants nearly 
$10,000; $500.00 was contributed by Oppen- 
heimer and the balance was borne equally 
by Comfy and Sure-Fit. 


The second suit against a manufacturer, 
Vatco Manufacturing Company, was insti- 
tuted in January, 1939. It was brought 
about by a combination of circumstances 
which left Comfy no alternative but to insti- 
tute suit. Comfy circularized Vatco’s cus- 
tomers with infringement notices and threats 
of suit. Vatco, by letter dated October 21, 
1938, wrote Comfy that it believed the Op- 
penheimer patent to be invalid and it in- 
vited Comfy to sue for infringement. When, 
by early December, Comfy did not institute 
suit, Vatco circularized the trade, advising 
that it believed Patent No. 2,100,868 to be 
invalid, that it had sent a registered letter to 
Comfy calling upon Comfy to sue Vatco, 
that no suit had been brought, that Comfy’s 
circular was for the mere purpose of intimi- 
dating the retailer and that Vatco would, 
upon request, give any of its customers a 
letter guaranteeing the customer against all 
actions for infringement of the Oppenheimer 
patent. Vatco also referred to its financial 
standing as a guarantee of its strength. 
This case was settled by an agreement 
wherein Vatco was to pay Comfy a certain 
amount of money, and Comfy was to stop 
sending circular letters to Vatco’s customers, 
was not to sue Vatco or its customers for 
infringement, unless the patent was first 
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adjudicated, and it was to send a notice to 
Vatco of any suits started involving in- 
fringement of the Oppenheimer patent. 
Vatco’s future was then clear except for the 
possibility that the patent would be adjudi- 
cated to be valid, in which event it would 
find itself liable for all damages from the 
date of the agreement. 


The third suit against a manufacturer 
was brought in June, 1941, against the 
Malden Novelty Co., Inc. Service was 
quashed for want of jurisdiction and the 
defendants never attempted to reinstate the 
action. 


[Rosner Suit] 


The fourth suit instituted against a manu- 
facturer had some unforeseen results. The 
financial strength of Dyer-Gruen-Jackson, 
Inc. was carefully checked and when it was 
found that it was weak and, in fact, almost 
out of business, it was decided to institute 
suit against that company. The complaint 
was filed on June 18, 1941, in this Court and 
Dyer-Gruen-Jackson, Inc. answered. Then 
to the surprise of the defendants, Louis 
Rosner moved to intervene as a defendant 
in the action. The motion alleged that 
Rosner, doing business under the trade name 
of Franklin Cushion and Drapery Company, 
was engaged in the manufacture of slip 
covers, as a sublicensee of Dyer-Gruen- 
Jackson, Inc. under the Fry patent referred 
to above, and that Dyer-Gruen-Jackson, 
Inc. itself was no longer manufacturing slip 
covers. The court granted the motion and 
Rosner was made the defendant. Rosner 
filed an answer and counterclaim; Comfy 
moved to strike the counterclaim, and Rosner 
moved for summary judgment. With Op- 
penheimer’s and Sure-Fit’s approval, an 
agreement was entered into between Comfy 
and Rosner, on Rosner’s terms. Rosner re- 
ceived a substantial sum in settlement and 
he received a license under the Oppenheimer 
patent. By the terms of the agreement, 
Rosner was granted a nonexclusive license; 
he was exempt from paying royalties on 
knitted slip covers of the type he had been 
manufacturing and as to other types of 
knitted slip covers he was to pay a flat 2% 
royalty on the net selling price of each unit, 
but no royalties were due for the first 
$37,500 of net sales annually. The royalties 
received from Rosner were divided in equal 
thirds by Comfy, Sure-Fit and Oppenheimer, 
and Sure-Fit’s royalties were substantially 
reduced. Settlement of this suit constituted 
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a total loss at great expense to Comfy, Op- 
penheimer and Sure-Fit, despite the fact 
that the latter had its own royalties reduced. 
Adjudication of the validity of the Oppen- 
heimer patent was avoided, however. 


[Suits Against Retailers] 


Comfy instituted suits against Gimbel 
Brothers, A. I. Namm & Sons, Selrite, Inc., 
Mandel Brothers, Inc., C. F. Hovey Com- 
pany, Frank and Seder, and three suits 
against Lit Brothers, all retailers. Gen- 
erally the effect of these suits was to force 
the retailers to discontinue purchase of com- 
peting lines. Those cases in which the 
retail defendant showed any aggressiveness 
in the defense, the suit was discontinued for 
lack of prosecution. In no case was there 
any adjudication on the merits. The result 
of the present defendants’ suits against de- 
fendant retailers, carefully chosen by them, 
was calculated to and did extend their do- 
minion in the slip cover field. 


DISCUSSION 
[Sufficiency of Motion] 


Before venturing into the vast number of 
arguments advanced by both sides on the 
merits of this case, it would be well to dis- 
pose of the two procedural arguments ad- 
vanced by defendants. 


The first is defendants’ contention that 
the motion for summary judgment must be 
denied for lack of compliance with Rule 
7(b)(1) of the Federal Rules of Civil Pro- 
cedure. Rule 7(b)(1) provides as follows: 


(b) Motions and Other Papers. 

(1) An application to the court for an 
order shall be by motion which, unless 
made during a hearing or trial, shall be 
made in writing, shall state with partic- 
ularity the grounds therefore, and shall set 
forth the relief or order sought ei 
(Emphasis supplied.) 

Defendants contend that the Government’s 
motion does not set forth the grounds upon 
which it seeks summary relief. With this 
I cannot agree. I do not consider this rule 
to establish a mere technical requirement 
but rather hold it to be “real and substan- 
tial.” Steingert, et al. v. National City Bank 
of New York, 36 F. Supp. 486, (D. C. N. D. 
N. Y. 1941). A reading of the motion, how- 
ever, can leave no doubt as to the theory 
upon which plaintiff is proceeding. After 
listing the pleadings and papers upon which 
the Government relies the motion “moves 
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the Court pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedure for summary 
judgment”. Rule 56 completely sets forth 
the procedure and basis for granting sum- 
mary judgment in Federal practice. When 
a motion is so explicit, the grounds there- 
fore have been set forth with particularity 
within the meaning of Rule 7(b)(1) of the 
Federal Rules of Civil Procedure. Galdi v. 
Jones, 141 F. 2d 984, (C. C. A, 2, 1944). 


| Documentary Evidence] 


As to the second procedural point, the 
principal argument advanced by the defend- 
ants is twofold. First, that on the present 
record, the case is not susceptible of dis- 
position on motion for summary judgment, 
and, secondly, that the plaintiff’s affidavits 
and exhibits thereto create genuine issues 
of material fact which compel denial of its 
motion for summary judgment. Great re- 
liance has been placed upon the decision of 
the United States Court of Appeals for 
this Circuit in Frederick Hart & Co. wv. 
Recordgraph Corporation, 169 F. 2d 580 
(1948). In that case the court held that 
afadavits filed in support of motions for 
summary judgment may be considered for 
the purpose of ascertaining whether an issue 
of fact is present but that they cannot be 
used as a basis for deciding the fact issue. 


I do not see the applicability of the 
Frederick Hart case to the situation which 
confronts the Court in this case. The Gov- 
ernment has established by the introduction 
of documentary evidence all of the facts neces- 
sary to establish its case. The correctness 
and authenticity of each document, which 
cover some 945 written pages, have been ad- 
mitted by at least one of the defendants 
involved in this action. That there was a 
combination between the parties cannot be 
gainsaid. Their admitted formal written 
agreements establish that and no party has 
attempted to challenge them. The docu- 
ments cover the entire period of operation, 
were made concurrently with the events 
which they purport to portray and, since they 
are genuine documents, no issue of fact can 
arise with respect to any particular docu- 
ment which might in anywise cast doubt 
upon or weaken the effect of other docu- 
ments. The United States Court of Appeals 
for this Circuit has approved the use of 
documentary evidence in determining affirm- 
ative facts necessary to the decision of a 
matter and has upheld the use of such docu- 
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mentary evidence in taking a case away 
from the jury; Croll v. John Hancock Mutual 
Life Insurance Co., 198 F. 2d 562 (1952). The 
Supreme Court of the United States in 
Associated Press v. United States [1944-1945 
TRADE CASES § 57,384], 326 U. S. 1, has like- 
wise approved the use of documentary evi- 
dence in motions for summary judgment in 
Antitrust cases. In the case of Morton Salt 
Co. v. G. S. Suppiger Co. [1940-1943 TRADE 
Cases 9 56,176], 314 U. S. 488 (1942), the 
Supreme Court affirmed the action of the 
District Court in granting defendant’s mo- 
tion for summary judgment on the basis of 
facts which had come before it clearly evi- 
dencing lack of merit in plaintiff's conten- 
tion. It appears, therefore, that the doctrine 
of the Frederick Hart case, supra, is no bar 
to summary judgment in this case, if the 
undisputed documents show a conspiracy to 
restrain trade and monopoly, acts done in 
accordance with the conspiracy and harmful 
effects upon trade in the particular industry. 
That all of these requirements are met in 
this case will appear clearly as the opinion 
progresses. 


The further objection that these docu- 
ments might not be admissible in evidence 
has also been carefully considered by the 
Court. As before stated, the only objection 
which gave the Court any difficulty went 
to the question of privilege. That objection 
of the defendants has been resolved in favor 
of the Government. There has been no vio- 
lation of privilege in this case. Further, 
communications with third parties, as con- 
trasted to those between the various de- 
fendants, are clearly relevant and admissible. 
Once having established the fact of con- 
spiracy any writings of the parties in further- 
ance of the conspiracy, whether between 
themselves or third parties, are relevant and 
admissible against all of the defendants. I, 
therefore, have no difficulty in concluding 
that all of the documents are relevant and 
admissible and all will be used, except as 
otherwise noted above, in the determination 
of this issue. 


[Applicability of Procedure] 


The next question to be determined is 
whether or not this matter is one to be ap- 
propriately disposed of by summary judg- 
ment. There can be no doubt that summary 
judgments are as applicable to actions under 
the Sherman Act as they are to any other 
type of actions, legal or equitable. Asso- 
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ciated Press v. United States [1944-1945 
TRADE CASES { 57,384], 326 U. S. 1 (1945); 
Morton Salt Co. v. G. S. Suppiger Co. [1940- 
1943 Trape Cases J 56,176], 314 U. S. 488 
(1942) ; International Salt Co. v. United States 
[1946-1947 TrapvE Cases 57,635], 332 U. S. 
392 (1947); United States v. Gypsum Co. 
[1950-1951 Trape Cases § 62,729], 340 U. S. 
76 (1950). Under Rule 56(c) of the Fed- 
eral Rules of Civil Procedure a motion for 
summary judgment may be granted only 


“a 


if the pleadings, depositions 
and admissions on file, together with the 
affidavits, if any, show that there is no 
genuine issue as to any material fact and 
that the moving party is entitled to a 
judgment as a matter of law.” 


Thus, in the matter before the Court, I may 
grant the Government’s motion and enter 
judgment in its favor if: (1) All of the 
pleadings, affidavits and exhibits show that 
there is no genuine issue of fact whatsoever 
existing between the parties, any dispute 
between them going only to the legal sig- 
nificance to be given to such facts, or (2) 
since the complaint sets forth a number of 
allegations, any one of which, standing 
alone, would warrant a finding that defend- 
ants have violated the provisions of the 
Sherman Act. I may likewise determine 
whether the documentary evidence clearly 
supports the alleged “per se’ violations of 
the Antitrust laws. 


PRICE-FIXING 
[General Electric Case} 


The Government has charged that the de- 
fendants’ agreement and conduct in relation 
to price-fixing was, from the beginning, il- 
legal per se, citing a number of cases in 
support of its contention. The Court will 
limit its consideration to the main argument 
which develops from the language in United 
States v. General Electric, 272 U. S. 476 
(1926); United States v. Univis Lens Co. 
[1940-1943 Trane Cases § 56,208], 316 U. S. 
241 (1942), and United States v. Line Ma- 
terial Co. [1948-1949 TrapE Cases § 62,225], 
333 U. S. 287 (1948). The defendants also 
place great reliance upon United States v. 
General Electric, supra. That case involved 
an agreement between General Electric and 
the Westinghouse Company through which 
Westinghouse was licensed to manufacture 
incandescent light bulbs under a number of 
General Electric’s patents, on condition that 
it should sell said bulbs at prices fixed by 


Trade Regulation Reports 


Cited 1956 Trade Cases 
U.S. v. Krasnov 


71,807 


General Electric. The price agreement was 
upheld as a valid exercise of patent rights. 
The court said: 


“When a patentee licenses another to 
make and vend, and retains the right to 
continue to make and vend on his own ac- 
count, the price at which his licensee will 
sell will necessarily affect the price at 
which he can sell his own patented goods. 
It would seem entirely reasonable that he 
should say to the licensee, “Yes, you may 
make and sell articles under my patent, 
but not so as to destroy the profit that I 
wish to obtain by making and selling 
them myself.” 


As in the instant case, the General Electric 
case has often been cited as authority to 
support diametrically opposing contentions. 


[Equal Benefit to Parties| 


In United States v. Line Material Co., supra, 
Mr. Justice Reed devoted some time to a 
consideration of the General Electric case, 
but refused to define its limits or interpret 
the basis for its rule. His stated reasons 
for not doing so was that a majority of the 
court could not agree on the basis for affiirm- 
ing its rule, nor was there a majority to 
overrule it. The Line Material Co. case still 
left undecided “the many variables of the 
General Electric (case) that may arise.” One 
of these variables is presently before the 
Court. Quoting Mr. Justice Reed: 


“Where a conspiracy to restrain trade 
or an effort to monopolize is not involved, 
(the General Electric case holds that) a 
patentee may license another to make and 
vend the patented device with a provision 
that the licensee’s sales price shall be fixed 
by the patentee.” 

I need not decide this variable, however; 
the conduct of the defendants pursuant to 
the agreement renders it unnecessary. The 
price arrangement was not executed in a 
manner so that its purpose can be said to 
have been the protection of the patentee’s 
monopoly with, of course, the necessary in- 
cidental benefits accruing to the licensee; 
but rather it was used as a two-edged 
implement to cut equally for the benefit of 
both the licensor and licensee. Comfy com- 
plained to Sure-Fit when one of the latter’s 
customers failed to maintain the retail price 
and Sure-Fit sent out a salesman to adjust 
the matter; Sure-Fit in like manner and 
with apparent equal right watched Comfy’s 
customers. It complained about Gimbels, 
Strawbridge and Clothier, and Goldblatt’s. 
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Comfy replied to the complaints and assured 
Sure-Fit that it would take steps to adjust 
these matters, and thereafter Comfy kept 
Sure-Fit advised of its progress along these 
lines. They each had an interest in main- 
taining a set retail price and they each took 
action towards that end. The agreement 
operated equally for the benefit of the 
patentee and the licensee and does not fall 
within the rule of the General Electric case, 
as such. There is no question that the 
agreement potentially tended to eliminate 
competition and was an unreasonable re- 
straint on trade within the meaning of the 
Sherman Antitrust Act. 


[Control of Prices] 


The Government has also shown the power 
of the defendants to control prices in this 
particular field and how it was accomplished. 
It would be extremely difficult for the de- 
fendants ever to argue in view of a letter 
dated August 11, 1949, defendant Katzner 
wrote to Sure-Fit (Government Exhibit 
502) that no such power existed. Part of 
the letter reads as follows: 


“One of the major benefits derived from 
the patent has been the fact that it has 
been completely respected by Sears and 
Wards, and we have enjoyed an excellent 
volume of business with these mail-order 
houses. On numerous occasions, com- 
petitors have offered them infringing covers 
at prices much lower than ours. However, 
because it is the definite policy of these 
two firms to respect patent rights, such 
offerings have been rejected.” (Italics 
supplied) 

That the defendants actually fixed and 
maintained prices is clearly evidenced by 
documentary exhibits showing that where 
retailers such as Strawbridge and Clothier 
and Gimbels, large department stores in 
Philadelphia and vicinity, were selling prod- 
ucts of one of the two defendant companies 
at lower prices than had been agreed upon, 
the attention of the respective manufacturer 
was called to this situation and each in turn 
not only agreed to but did bring the retail 
level back to the agreed prices. The patently 
illegal price feature of the program, it is 
true, was cancelled in 1942, but the docu- 
mentary evidence in the case clearly demon- 
strates that while cancelled as a formal 
provision of the contract, it was, in fact, 
followed in practice. The few times that the 
deviation from agreed prices occurred dem- 
onstrates clearly that each of the defendant 
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companies was extremely solicitous to see 
that retail prices were maintained at agreed 
levels. 

Cross-LiIcENSING 


Next, the Government contends that it is 
entitled to summary judgment because of 
the illegality of the cross-licensing agree- 
ment of Comfy and Sure-Fit. The defend- 
ants argue that cross-licensing is permissible 
under the holding of Standard Oil Co. v. 
United States, 283 U. S. 163 (1931), the 
leading case on patent pooling and cross- 
licensing. 

Prior to the Standard Oil decision, the case 
law was hopelessly confused and divided 
along two lines: One, emphasizing the nar- 
row exemption of the “legal monopoly” 
granted by patent law, and the other em- 
phasizing the prohibition of “unlawful re- 
straint” imposed by Antitrust law. Mr. 
Justice Brandeis established the rule that 
a pooling arrangement or cross-licensing 
between competitors is not illegal in and of 
itself, but that it may become illegal if it is 
part of a larger plan to control interstate 
markets, stating 


“Such contracts must be scrutinized to 
ascertain whether the restraints imposed 
are regulations reasonable under the cir- 
cumstance, or whether their effect is to 
suppress or unduly restrict competition.” 


Here, the defendants were the two largest 
competitors in the industry and dominated 
it dollar-wise. They fixed and maintained 
prices, they controlled the key patents in 
the industry, they shared the cost of in- 
fringement suits, and neither granted rights 
under the said patents to any third parties 
until they found it necessary to do so, at 
which time they did so by mutual consent 
in accordance with their agreement. Under 
these circumstances I think the defendants 
were well beyond the protection afforded by 
patent grants. I need not determine cause 
and effect as between the agreement and the 
circumstances; it is sufficient to note that 
their combined effect was to stifle competition. 


RicHr To Jointly DETERMINE MAINTENANCE 
oF INFRINGEMENT SUITS 


[The Provisions] 


The Government alleges that two other 
provisions of the licensing agreement be- 
tween Comfy and Sure-Fit render it illegal. 
It is the Government’s position that Para- 
graph 11 of the Agreement grants Sure-Fit 
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the right to prohibit Comfy from licensing 
others and that Paragraph 6 provides for 
joint determination in instituting infringe- 
ment suits and that such a grant and pro- 
vision are illegal because they establish an 
effective means by which the defendants 
could restrain trade in violation of the Anti- 
trust laws. The defendants answer that 
these provisions of the licensing agreement 
are sanctioned under Patent law and that, 
as such, they are immune from the Anti- 
trust laws. These provisions are treated 
separately in the Government’s briefs and 
are answered accordingly by the defendants. 
Because of their interrelation I shall con- 
sider the two together. 


Paragraph 11 reads: 


“The Licensor (Comfy) covenants and 
agrees that it will not grant unto others 
any right or license, expressed or im- 
plied, under the said (Oppenheimer) 
Letters Patent as long as the Licensee 
(Sure-Fit) holds this license, nor will 
Licensor sell such slip covers to slip 
cover manufacturers.” 


Paragraph 6 reads: 


“Should infringements of the said Op- 
penheimer patent appear in the market, 
the Licensor and Licensee shall jointly 
determine whether or not suit shall be 
instituted. All disbursements, costs and 
expenses in connection with such suits 
shall be subject to the joint determination 
of the Licensor and Licensee and all such 
disbursements, costs and expenses, before 
incurred shall have the approval of both 
Licensor and Licensee. In the event 
Licensor and Licensee does not approve 
of suit or of a particular disbursement, 
cost or expense, the other party may in 
its discretion, at its Own expense, pro- 
ceed with such suit or expenditure. The 
disbursements, costs and expenses of 
such suit, when so approved, shall be 
borne equally by the Licensor and Licensee 
and any contribution by Arthur Oppen- 
heimer, Jr. shall be credited to such dis- 
bursement, costs and expenses.” 


[Nature of Agreement] 


At this point in their briefs, both counsel 
are poles apart in their treatment of these 
clauses. The Government describes the 
grant by Comfy to Sure-Fit as a “nonex- 
clusive license” and the defendants give it 
the appellation of “exclusive license.” Upon 
this major premise, each respective conclu- 
sion is irrefutable. The Government’s argu- 
ment stems from Crown Die and Tool 
Company v. Nye Tool & Machine Works, 
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261 U.S. 24 (1923). In that case, the plain- 
tiff, who sought to enjoin an alleged in- 
fringement of a screw-threaded cutting 
device, claimed as the basis of his right to 
sue an assignment from the patentee which 
granted him no other rights under the 
patent. Mr. Chief Justice Taft, discussing 
at great length the rights of a patentee 
under our Federal Patent Laws, concluded 
that the right to make, use and vend an 
invention are rights derived from common 
law, as based on natural law, and that all 
the Government grants a patentee is the 
right to exclude others from making, 
using or vending his invention. He reasoned, 
however, that this right to exclude others 
is not assignable in and of itself, for it is 
merely an incident of the common law 
right to make, use and vend, and that the 
incident of exclusive enjoyment is govern- 
ment protected only if a person (patentee 
or assignee) has also the right itself. A 
licensee, though he does not have legal 
title, also acquires the incident of exclusive 
enjoyment, which right is coextensive with 
whatever right to make, use or vend he 
may have. It follows that although a 
licensee cannot sue in his own name where 
he has a license to be the exclusive maker, 
user, or vendor under a patent (an ex- 
clusive licensee), he has the power to com- 
pel the patentee to protect his incident of 
exclusive enjoyment and he may thus join 
the patentee in a patent infringement suit. 
Independent Wireless Telegraph Company v. 
Radio Corporation of America, 269 U. S. 459 
(1926), opinion by Chief Justice Taft. 
Western Electric Co., Inc. v. Pacent Repro- 
ducer Corp., 42 F. 24-116 (C., C. A. 2d, 
1930), applies this same rule where the 
licensee was granted all rights under the 
patent, except for a reservation of the right 
to practice the invention on the part of the 
licensor. The court still termed such a 
holder an “exclusive licensee”. Thus, under 
Patent law, where one is an “exclusive 
licensee” he has a right to exclude others 
as an incident of patent monopoly and he 
does not run afoul of the Antitrust laws. 


Here, the defendants claim that Sure-Fit 
is an “exclusive licensee” because the licens- 
ing agreement granted to Sure-Fit all rights 
under the Oppenheimer patent save the 
right which Comfy reserved for itself. This 
being so, it is contended that they could 
legally spell out in the agreement that 
which the law otherwise allows. With this 
I must agree. But, it is to be remembered 
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that Comfy was not the patentee of the 
Oppenheimer patent; it was an assignee. 
We must, therefore, look to see what rights 
were vested in Comfy for, if it did not have 
the power to grant Sure-Fit an exclusive 
license, the defendants’ argument is of no 
avail. 

Under date of October 20, 1937, Oppen- 
heimer and Comfy entered into an agree- 
ment whereby Oppenheimer assigned his 
then pending patent to Comfy; this agree- 
ment contained 19 numbered paragraphs 
which covered six double-spaced typewritten 
pages. The agreement contained provisions 
for royalties, the keeping of records and 
accounts, infringement suits, assignments 
by Comfy to third persons, licensing by 
Comfy of third persons and the automatic 
reassignment of the patent under certain 
conditions. On January 17, 1938, Oppen- 
heimer, for the recited consideration of One 
Dollar, signed a single page written agree- 
ment, termed, “Assignment,” which was 
recorded in the United States Patent Office 
in accordance with patent law require- 
ments. The agreement of October 20, 1937 
was referrred to in this instrument. The 
provision covering licensing is contained in 
Paragraph 11 of the Oppenheimer-Comfy 
agreement and it reads: 


“Comfy shall have the right to grant 
unto other nonexclusive, nonassignable 
licenses to make and sell such slip covers, 
but all such licenses shall be subject to 
the terms of the agreement and Comfy 
shall be responsible for payment unto 
Oppenheimer by such licensees the royal- 
ties mentioned in Paragraph 4 herein.” 


The Government contends that because of 
this provision Comfy had no power to grant 
an “exclusive license” to Sure-Fit when 
it entered into the agreement with Sure- 
Fit; the power was given to Comfy and 
the rights to Sure-Fit, because of Oppen- 
heimer’s joinder in the latter agreement, 
which to that extent abrogated the October 
20th Oppenheimer-Comfy agreement. The 
defendants take the position that the as- 
signment by Oppenheimer to Comfy was 
effected by the agreement of January 17, 
1938, the “Assignment” which is recorded, 
and not by the prior agreement. With this 
I cannot agree. As between the parties, the 
statutory requirement of recording is of 
no consequence. Where there are no inter- 
mediary interests affected, recordation has 
no bearing on the results of a suit; Hook v. 
Hook and Ackerman, 187 F. 2d 52 (C. C. A. 
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3, 1951). No particular form is required for 
the assignment of a patent interest and 
patent assignments are subject to the same 
rules of construction that apply to con- 
tracts generally, the intention of the parties 
being of primary concern in construing 
them; Crosley Radio Corporation v. Dart, 
160 F. 2d 426 (C. C. A. 6, 1947). The agree- 
ment of January 17, 1938 does not stand 
alone; the defendants cannot be heard to 
say that the limitation on licensing is with- 
out effect any more than they could avoid 
the paying of royalties by using the same 
reasoning. The only remaining question is 
the effect of the limitation on licensing. 
As part of the agreement between Oppen- 
heimer and Comfy it must be given effect; 
does this, however, have the effect of re- 
ducing Comfy to something less than an 
assignee? I think not. Waterman v. Mac- 
kenzie, 138 U. S. 252, the leading case on 
the subject of patent assignments and 
licenses, establishes the principle that the 
“exclusive right to make, use and vend the 
invention or discovery” is one entire thing 
and cannot be divided by law. 


“The patentee or his assigns may, by 
instrument in writing, assign, grant or 
convey, either (1) the whole patent, com- 
prising the exclusive right to make, use 
and vend an invention throughout the 
United States; or (2) an undivided part 
or share of that exclusive right; or (3) 
the exclusive right under the patent within 
and throughout a specified part of the 
United States .... Any assignment or 
transfer, short of one of these, is a mere 
license:ssi]. <2 


The case also points out that whether the 
interest transferred is an assignment, or a 
license, does not depend upon the name 
by which it is called, but upon the legal 
effect of its provisions. There is no limita- 
tion that an assignment must be made in or 
by one written instrument. An assignment 
is not invalidated because there is a reser- 
vation of royalty; Rude v. Westcott, 130 
U. S. 152; and, Evans v. Kavanagh, 86 F. 
Supp. 535 (DC E. D. Mich. 1949) held a 
transfer of patent rights to be an effective 
assignment even though it was coupled with 
a licensing back provision with the power 
to assign such license to one other person. 
I think that although the provisions of 
the Oppenheimer-Comfy agreement may be 
one step more removed than the Evans 
case, it is still within the doctrine of the 
Waterman case. Comfy is therefore an 
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assignee. Thus, when viewed as a whole, 
as indeed it should be under United States 
v. Patten, 226 U. S. 525, the Court notes 
here a situation where no one, the patentee, 
the assignee, or the licensee, can create 
any rights under the patent in any other 
person without the consent of the other 
two. The owner of the patent and the two 
dominant manufacturers in the trade have 
so bound themselves. Although these facts 
are not identical with those in United States 
uv. Besser Mfg. Co. [1950-1951 Trane Cases 
{ 62,773], 96 F. Supp. 304 (1951), affirmed 
[1952 Trape Cases { 67,280] 343, U. S. 444, 
I think the evil which the court there 
struck down exists here, namely, (1) the 
veto power over licensing rights granted to 
a licensee and (2) the contractual arrange- 
ment which created the power to restrict 
competition by requiring joint consent be- 
fore others could be licensed. 


[Evidence of Conspiracy] 


From what has been said before, it is 
clear that all of the parties hereto, including 
Oppenheimer and Katzner, were actively 
engaged in a conspiracy to assure continued 
domination of the slip cover market in the 
United States. Katzner, as various exhibits 
disclose, was closely associated with almost 
every action taken to effectuate the con- 
spiracy and was particularly active in the 
maintaining of retail prices. Oppenheimer’s 
activities in the conspiracy were not nearly 
as pronounced as that of the other five de- 
fendants but nevertheless formed a necessary 
part of the whole. He readily acquiesced 
in reduction of patent royalties whenever 
necessary to end litigation which would 
determine the validity of the patent. Fur- 
thermore, he contributed to the legal ex- 
penses involved in the harassing suits and 
in one instance contributed substantially 
toward defendant Rosner’s legal fees to 
avoid a real test of his own patent. 


The assertion of the defendants that in 
granting this motion the Court is depriving 
them of the opportunity of establishing by 
way of defense the factual defenses alluded 
to before including the statement “that any 
patent infringement suits threatened or 
brought by the defendants against retailers 
and manufacturers were not threatened or 
brought for the purpose of harassing com- 
petitors” is without merit. No defendant 
has denied the doing of the acts of which 
there is documentary proof in the record. 
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No defendant has undertaken to deny the 
existence of expressed attitudes in letters 
between themselves which reflect their 
respective understandings of the agreement. 
The attitudes referred to in the preceding 
statement cover maintenance of retail prices; 
threats of patent infringement suits to keep 
competitors from doing business with large 
establishments such as Sears Roebuck and 
Company and Montgomery Ward and Com- 
pany; the advisability of suing retailers 
only; the advisability of settling suits to 
avoid the ultimate test of the worth of the 
patent, its validity; and the payment of 
attorneys’ fees of their competitors in the 
industry. With every document admitted 
as genuine, it would be futile for the defend- 
ants at this late date to attempt to explain 
away the contents of documents which so 
clearly express the actual business trans- 
actions of the respective defendants. 


CoNCLUSION 
[Violations Established] 


That the defendants in combination con- 
trolled the market and had the ability to 
and did drive competitors from the busi- 
ness of manufacturing knitted fabric slip 
covers is abundantly clear from the record. 
That the defendants in combination fixed 
and maintained prices is likewise crystal 
clear. That the defendants in combination 
and cross-licensing created a situation in 
the industry which, particularly by agree- 
ment for joint action respecting the patents, 
effectively hindered newcomers in the field, 
is also established beyond peradventure of 
doubt. That the harassing suits against 
competitors, previously discussed in some 
detail, were designed as and were actually 
only harassing suits is clear from an exam- 
ination of the correspondence between the 
parties and the Court feels that such con- 
clusion is inescapable from an objective 
analysis of the documents. All of these 
actions taken in concert constitute a clear 
violation of the Sherman Antitrust Act and 
the Government has established to the 
satisfaction of the Court that the combina- 
tion and conspiracy above referred to rep- 
resents an unreasonable restraint of trade 
and commerce among the several states of 
the United States in the manufacture and 
sale of ready-made furniture slip covers, is 
unlawful, and in violation of Section 1 of 
the Sherman Antitrust Act. Further, the 
Government, in the opinion of the Court, 
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has effectively demonstrated that the de- 
fendants combined and conspired not only 
to restrain trade unreasonably but also to 
monopolize trade and commerce among the 
several states of the United States in the 
manufacture and sale of ready-made furni- 
ture slip covers, in direct violation of Sec- 
tion 2 of the Sherman Antitrust Act. The 
Court also feels that by documentary proof 
the Government has established that the 
defendants have used patent rights unlaw- 
fully in instituting, effectuating and main- 
taining the aforesaid combination and con- 
spiracy which likewise constitutes a clear 
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[Relief] 


Since the Court holds that the Govern- 
ment is entitled to relief, the question as to 
the extent of the relief required to eliminate 
the practices complained of will require 
further consideration by the Court. The 
Government will present a proposed form 
of decree within 40 days from the date of 
this opinion to which the defendants may 
file objections or exceptions within 20 days 
thereafter. The Court will then hold an 
open hearing as to the form of the decree 
to be finally entered and thereafter will 


violation of the Sherman Antitrust Act. issue its final order. 


[68,422] Maple Drive-In Theatre Corporation v. Radio-Keith-Orpheum Corpo- 
ration (in dissolution), Universal Pictures Company, Inc., Universal Film Exchanges, 
inesnet ais 


In the United States District Court for the Southern District of New York. Civil 
96-101. Filed June 26, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Licensing of Motion Pictures—Competitive Bidding 
as Evidence of Discontinuance of Conspiracy—Competition Between Drive-In and Indoor 
Theatres—Motion for Partial Summary Judgment.—In a drive-in theatre’s treble damage 
action charging that motion picture producers and distributors, pursuant to a conspiracy, 
employed unreasonable clearance and bidding arrangements for licensing first-run pic- 
tures which forced the drive-in to compete disadvantageously with favored exhibitors not 
actually its competitors, the defendants’ motion for partial summary judgment was denied 
on the ground that there existed genuine issues of fact. The defendants instituted a sys- 
tem of competitive bidding among the plaintiff’s drive-in theatre, two other drive-in 
theatres, and indoor theatres located in a nearby town. They claimed that, as a matter 
of law, the conspiracy terminated with the initiation of the competitive bidding system. 
The court ruled that, even assuming that all of the theatres were in substantial compe- 
tition, the plaintiff raised an issue of fact as to the defendants’ good faith in initiating 
and operating the competitive bidding system. Competitive bidding, by itself, cannot be 
said to be inconsistent with a conspiracy to discriminate. Also, the court refused to find, 
as a matter of law, that there was substantial competition among the drive-in theatres 
and the indoor theatres. 


See Combinations and Conspiracies, Vol. 1, J 2005.553. 
For the plaintiff: Robert H. Ruskin, Flushing, N. Y. 
For the defendants: Adolph Schimel (Saul Friedberg, of counsel), New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {] 67,972. 


Opinion damage action brought pursuant to the 
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[Antitrust Charges] 


Plaintiff is the operator of the Maple 
Drive-In Theatre (Maple), an outdoor mo- 
tion picture theatre located on Route 30, 


| Partial Summary Judgment] 


Patmierti, District Judge [Jn full text]: 
Defendants Universal Pictures Co., Inc., 
and Universal Film Exchanges, Inc., move 
for partial summary judgment in a treble 
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Circleville, Pennsylvania. The defendants 
involved here are producers and distributors 
of Universal motion pictures. 


The complaint alleges that the defendants 
have engaged in a nation-wide conspiracy 
to restrain and monopolize the exhibition 
of motion pictures. Pursuant to this con- 
spiracy, they are claimed to have discrimi- 
nated against independent exhibitors and 
particularly drive-ins such as the plaintiff 
in order to favor their affiliated exhibitors 
and other theatre chains in the licensing 
of motion pictures. As part of this con- 
spiracy, defendants Universal are alleged 
to have employed unreasonable clearance 
and bidding arrangements for licensing 
first-run pictures which forced the plaintiff 
to compete disadvantageously with favored 
exhibitors not actually its competitors. 


[Scope of Motion] 


The complaint covers a period beginning 
in 1949, when plaintiff entered the business, 
and ending in October, 1954, the date the 
action was begun. The motion for sum- 
mary judgment, however, is confined to 
the period beginning in June 1953. De- 
fendants contend that whatever the situ- 
ation previously, there is no question that 
during the latter period, plaintiff received 
every concession asked for, without dis- 
crimination. It is conceded that beginning 
in June, 1953, defendants modified their 
leasing arrangements with Maple to comply 
with some of the plaintiff's requests. Even 
as to that period, however, there appear 
to be genuine issues of fact concerning 
defendants’ good faith in their dealings 
with the plaintiff which impel the denial 
of this motion for summary judgment. 


[The Controversy] 


The controversy arises in the following 
setting. Route 30 is a main highway run- 
ning through Pittsburgh, Pennsylvania. 
Maple Drive-In is located at a point on 
Route 30 approximately 16 miles east of 
the downtown section of Pittsburgh and 
roughly midway between the neighboring 
towns of Greensburg and McKeesport. 
Thus, any licensing arrangements have to 
be made with a view to the competitive 
relationship of Maple with indoor theatres 
in all of these cities. 

It is undisputed that Maple competes for 
patrons with two other drive-in theatres 
located on Route 30. One of them, the 
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Blue-Dell, is to the west of Maple, east of 
McKeesport. The Super-30 is situated to 
the east of Maple and west of Greensburg. 
Since none of these theatres is willing to 
show the same picture simultaneously with 
either of the others, both sides appear to 
have conceded in practice and in argument 
that they must be licensed on the same 
basis. The practice of treating them as a 
group, however, gives rise to special prob- 
lems in adjusting their run schedules with 
McKeesport and Greensburg. Not equi- 
distant from those towns and _ therefore 
perhaps not equally competitive with them, 
they have applied for different types of 
schedules at various times. A main ques- 
tion, at least as to the period involved on 
this motion, appears to be whether the 
defendants’ practice of treating all on the 
same basis as McKeesport and none as en- 
titled to the preferences accorded Greens- 
burg, is a reasonable method of handling 
the problem. Plaintiff contends that it is 
intended to discriminate in favor of War- 
ner theatres in Greensburg. 

Between 1949 and 1953, Universal licensed 
its films to Maple on a clearance schedule 
which permitted Maple to show first-run 
pictures fourteen days after their run in 
first-run theatres in McKeesport. Since 
McKeesport was subject to a 14-day clear- 
ance for the benefit of first-run theatres in 
Pittsburgh, the effect was to make plaintiff 
wait 28 days for first-run of pictures shown 
in Pittsburgh. Greensburg, located much 
farther from Pittsburgh than McKeesport, 
has always operated on schedules giving it 
approximately the same run as Pittsburgh. 


[Competitive Bidding] 


In June, 1953, pursuant to a request by 
the Blue-Dell for equal status with McKees- 
port’s first-run houses, Universal instituted 
a system of competitive bidding among the 
three Route 30 drive-ins. This system 
awarded the winning bidder an exclusive 
first-run engagement. Plaintiff, arguing that 
the drive-ins were not in substantial compe- 
tition with McKeesport, contends that this 
system was nevertheless unreasonable. It 
claims that the only reasonable arrange- 
ment would have been to give the drive-ins 
open booking, that is to have eliminated the 
requirement that either they or McKeesport 
be granted an exclusive engagement. It argues 
that the competitive bidding arrangement 
was initiated and operated with a view to 
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continuing the conspiracy to favor Warner 
theatres in Greensburg and McKeesport. 


Defendants maintain that the assertions 
in plaintiff's affidavits are sham and con- 
clusory and fail to present a genuine issue 
of fact. If this contention could be accepted, 
summary judgment in defendants’ favor 
would be indicated. 


Plaintiff has submitted no evidence tend- 
ing to show that the first-run McKeesport 
theatres benefited specially from the com- 
petitive bidding nor that Maple suffered by 
comparison with them. Nor has it substan- 
tiated its contention that the drive-ins and 
the McKeesport theatres were not competi- 
tive. The theatres were close enough to- 
gether to suggest, as a matter of common 
sense, that they did compete for customers. 
Seven years ago, this Court found that the 
competition between drive-ins and indoor 
theatres generally was slight. United States 
v. Paramount Pictures, Inc. [1948-1949 TRADE 
CASES {| 62,473], 85 F. Supp. 881 (S. D. N. Y. 
1944), on remand from the Supreme Court 
[1948-1949 TrapE Cases {[ 62,244], 334 U. S. 
131 (1948). But it may be doubted whether 
the same general rule prevails today. A sur- 
vey submitted by plaintiff showing that a 
substantial percentage of Maple Drive-In 
patrons came from the vicinity of Greens- 
burg and McKeesport, adds little to the con- 
tentions of either side, since there is nothing 
to show whether or not these were the same 
patrons who attended the indoor theatres. 

Even assuming, however, that the drive- 
ins and McKeesport were in substantial 
competition, plaintiff has raised an issue of 
fact as to defendants’ good faith in initiating 
and operating the competitive bidding ar- 
rangement. Plaintiff has submitted evidence 
that at least during 1953, confirmation of its 
winning bids for the pictures ordinarily was 
delayed by defendants until past the date 
when the pictures were to have become 
available. Its allegation that this practice 
was intended to afford unwarranted protec- 
tion to the earlier runs in Greensburg is 
substantiated by evidence that in at least 
one instance, this permitted a Warner thea- 
tre in Greensburg to show a picture, free 
of competition, on a date when it should 
have become available to the plaintiff. Plain- 
tiff also submitted a sworn statement that 
during the competitive bidding period, Ma- 
ple paid substantially more for first-run fea- 
tures than did the Warner theatres in 
McKeesport. Statements in correspondence 
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of defendants’ agents, though equivocal, in- 
dicate that at least one consideration in 
instituting the system was protection of 
Warner theatres in Greensburg. And the 
fact that the competitive bidding system 
was discontinued contemporaneously with 
the institution of this action, while not evi- 
dence of its impropriety, tends to refute 
defendants’ claim that no other reasonable 
alternative was available to them. 


[Summary Judgment Precluded] 


Viewed in the light of plaintiff’s charges 
of a continuing conspiracy, the evidence 
precludes a determination, solely on the 
basis of the apparent competition between 
McKeesport and the drive-ins, that the 
competitive bidding system was innocuous. 
Defendants concede that the conspiracy 
charge cannot be resolved on this motion. 
They ask, in effect, that assuming the ex- 
istence of a conspiracy prior to 1953, the 
Court rule that it was terminated, insofar 
as any impact upon the plaintiff is con- 
cerned, by the initiation of competitive bid- 
ding. Without intending to imply that 
parties to a conspiracy may not abandon 
their illegal practices in good faith and of 
their own accord, I must conclude that it 
would be inappropriate to reach this con- 
clusion at this time. The Supreme Court 
has recognized the potentiality of competi- 
tive bidding as a means of restraining rather 
than enlarging competition in the exhibition 
of motion pictures. United States v. Para- 
mount Pictures, Inc. [1948-1949 Trape Cases 
J 62,244], 334 U. S. 131, 161 ff. (1948). The 
opinion in the Paramount case does not per- 
mit a conclusion that competitive bidding 
per se, even among competitors, is incon- 
sistent with a continuing attempt to dis- 
criminate. The reasonableness of the system 
must be determined from the manner in 
which it was operated, the intent of the par- 
ties and its actual effect on the plaintiff. 
Proof that the defendants had been engaged 
in a conspiracy to discriminate against the 
drive-ins prior to 1953 certainly would be 
relevant in evaluating their conduct subse- 
quent to that time. 


[Determination of Facts] 


Defendants requested on the argument 
that even if the motion for partial summary 
judgment were denied, the Court stipulate 
that no issues of fact remained as to certain 
questions in the case. They concede, for 
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example, that an issue has been raised con- 
cerning the delays in 1953 but protest that 
plaintiff has introduced no evidence show- 
ing that they continued in 1954. They would 
also have the Court find, as a matter of law, 
that there was substantial competition among 
the drive-ins and the indoor theatres in 
McKeesport. I do not feel justified in fore- 
closing the trial court from accepting proof 
on this issue. Plaintiff’s evidence concern- 
ing delays in 1953 is based on records of the 
defendants produced for its inspection. Plain- 
tiff has not suggested that it has no similar 
records concerning the year 1954, and it 
would seem that if the records showed such 
delays in that year, it should have produced 
them. Nevertheless, defendants’ failure to 
deny that these delays continued suggests 
that there may be such evidence as to 1954. 


I have already indicated my view that a 
lack of competition among McKeesport and 
the drive-ins has not been substantiated. 
Nevertheless, I believe the trial court should 
be left free to accept any evidence bearing 
on the total competitive situation among 
theatres in the Pittsburgh, Greensburg, 
McKeesport area for the whole period put 
in issue by the complaint. 


[Interrogatories | 


Plaintiff has moved to require the defend- 
ants to submit further answer to seven of 
eleven interrogatories submitted to the de- 
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fendants and previously sustained against 
a motion to vacate by order of this Court 
dated October 15, 1955. As to interrogato- 
ries 2, 5, and 7b, plaintiff’s objection that 
the questions have not fully been answered 
must be sustained. If some of the informa- 
tion requested is unavailable to the defend- 
ants, they should say so specifically. The 
remaining answers are adequate. It is not 
necessary that letters and documents be in- 
dividually identified to permit plaintiff to 
move for their production. (Interrogatory 
8, 9). Nor can defendants be compelled to 
serve further answers merely on plaintiff's 
insistence that they must have records of 
a sort which they deny possessing. If plain- 
tiff believes that certain records contain the 
desired information, it may move for their 
production. (Interrogatory 7a). Defendants 
need not identify the persons who coop- 
erated in preparation of the answers to 
these interrogatories. Plaintiff is free to 
serve further interrogatories if it seeks ad- 
ditional information concerning persons with 
knowledge of the relevant facts. (Inter- 
rogatory 11). 
[Rulings | 


Defendants’ motion for partial summary 
judgment is denied. Plaintiff's motion to 
compel further answers to interrogatories 
is granted in part and denied in part. 


Settle order on notice. 


[] 68,423] Melrose Realty Co., Inc. v. Loew’s, Incorporated, et al. 


In the United States Court of Appeals for the Third Circuit. 
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Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring 
Suit—Owner-Lessor of Motion Picture Theatre—Injury to Business or Property.—On a 
petition for rehearing, the Court of Appeals for the Third Circuit adhered to the ruling 
in the Harrison case, 1954 TrapE Cases § 67,721, that a nonoperating lessor of a motion 
picture theatre who receives as part of his rent a percentage of admission fees cannot 
maintain a suit, under Section 4 of the Clayton Act, for an alleged conspiracy relating to 
the licensing of pictures at the theatre by the lessee-operator. The Court also ruled that 
the rule was applicable in the instant case, alleging a conspiracy between the lessee-operator 
and others which decreased the rent payable to the nonoperating lessor. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55. 
For the appellant: David H. Rosenbluth, Philadelphia, Pa. 
For the appellee: Bernard G. Segal and Louis J. Goffman, Philadelphia, Pa. 
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Denying a petition for rehearing of the decision of the U. S. Court of Appeals, Third 
Circuit, 1956 Trade Cases {[ 68,358, affirming U. S. District Court, Eastern District of 


Pennsylvania, 1955 Trade Cases {| 68,150. 


Before Biccs, Chief Judge, and Marts, 
Judges. 


Opinion of the Court 
[Rehearing Denied] 


Per CurtaM: [Jn full text]: In a petition 
for rehearing the plaintiff reiterates its argu- 
ments that the case is distinguishable from 
Harrison v. Paramount Pictures, Inc., 3 Cir. 
1954 [1954 Trape Cases § 67,721], 211 F. 
2d 409[5], cert. den. 348 U. S. 828, and 
that in any event that case was wrongly 
decided by us and should be overruled. We 
adhere to the rule laid down in the Harrison 
case. We think that it is a sound rule and 
that it is applicable to this case. Accord- 
ingly the petition for rehearing will be 
denied. 

[Dissenting Opinion] 

Bicas, Chief Judge, dissenting. 

In affirming the decision of the court 
below, this court has adhered to the prin- 
ciple expressed in Harrison v, Paramount 
Pictures, Inc. [1953 TrapvE Cases § 67,568], 
(i5SShS Suppesl2. sii6-3il7 a Ds Pasl953)- 
and [1954 TrapE CAsEs § 67,721] 211 F. 2d 
405(3 Cir. 1954), that the lessor of a motion 
picture theatre, who receives as part of 
his rent a percentage of admission fees, 
cannot maintain a suit against its lessee 
under Section 4 of the Clayton Act, 15 


GoopricH, McLAuGHLIN and Hastie, Circuit 


USCA §15, despite the fact that the lessee 
has conspired against it in violation of the 
antitrust laws and, in furtherance of the 
conspiracy, has agreed to show third-run 
pictures with consequent lower admission 
fees and lower rent. Recovery is denied 
the lessor on the ground that it does not 
possess a property interest cognizable under 
Section 4 and that the injury to the lessor’s 
property right is too “remote” to give it 
locus stand. 

The lessor suffers property damage be- 
cause of the illegal act of the lessee arising 
out of the conspiracy and that injury is 
direct and not remote. The lessor should 
receive the protection of the Clayton Act. 
See Steiner v. 20th Century-Fox Film Corp. 
[1956 TrapnE Cases { 68,304] — F. 2d — 
(9 Cir. March 15, 1956).* Cf. Hempstead 
Theater Corp. v. Metropolitan Playhouse, 308 
NS 712.9 124 Na Ee 2des32mGos4 mand 
Vines v. General Outdoor Advertising Co. 
[1948-1949 Trape Cases f§ 62,340], 171 F. 
2d 487 (2 Cir. 1948). 


I am of the view that this court sitting 
en banc should review the very important 
issue presented. For that reason I dissent 
from the denial of rehearing. 


[] 68,424] Lazarus Krinsley, plaintiff-appellee v. United Artists Corporation, defend- 
ant-appellee, and Frances Papas and Spiro J. Papas, as Administrators of the Estate of 
C. J. Papas, Deceased, John S. Papas, et al., defendants—cross-claimants—appellants. 


In the United States Court of Appeals for the Seventh Circuit. 
No. 11191. Dated July 19, 1956. 


April Session, 1956. 


October Term, 1955, 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. CAMPBELL, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Trial 
of Cause—Master’s Finding of Fact—Trial Court’s Ruling That Findings Are Clearly 
Erroneous.—Where a trial court’s rejection of certain findings of fact by a master was 
held to be in error because the court failed to show why such findings were clearly 
erroneous, the trial court filed a supplemental decision explaining why the master’s find- 


1 The Court of Appeals for the Ninth Circuit 
distinguished the Harrison decisions, 115 F. 
Supp. 312 and 211 F. 2d 405, on the ground that 
‘there were no direct dealings between plaintiff 
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and defendant es .’ but the record does not 
Support such a view for the lessee in Harrison 
was alleged to be one of the co-conspirators. 
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ings were clearly erroneous. On appeal from the supplemental decision, the reviewing 
court affirmed the trial court’s ruling that the findings of the master were clearly erroneous. 


See Combinations and Conspiracies, Vol. 1, { 2005.531, 2005.867; Private Enforcement 
and Procedure, Vol. 2, J 9012.410, 9049. 


For the plaintiff-appellee: Raymond Harkrider, Chicago, III. 


For the defendant-appellee: David Levinson, Chicago, Ill; Walter S. Beck, New 
York, N. Y.; and Harold D. Shapiro, Chicago, Ill. 


For the defendants—cross-claimants—appellants: Thomas C. McConnell, Chicago, III. 


Affirming a decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, 1955 Trade Cases {| 68,191, supplementing a decision of the District Court, 1954 
Trade Cases {[ 67,785, pursuant to a mandate of the U. S. Court of Appeals, Seventh 
Circuit, 1955 Trade Cases {| 68,111; for an earlier opinion of the District Court, see 1950- 
1951 Trade Cases { 62,748. 


Before Durry, Chief Judge, and Frnnecan and SCHNACKENBERG, Circuit Judges. 


[Background] 


Durry, Chief Judge [Jn full text]: Plain- 
tiff brought this interpleader action alleging 
that the parties deposited with him as es- 
crow agent, three agreements which had 
been executed on the one part by United 
Artists Corporation, and on the other part 
by the other named defendants who will 
hereinafter be referred to as “‘cross-claimants.” 

Some statement of the background facts 
seems necessary. The lease of the Miller 
Theatre on Third Street in Milwaukee, 
Wisconsin, which had been operated for 
some years by Fox-Wisconsin Company, 
was to terminate on April 30, 1946, and 
the landlord did not intend to renew it. 
For many years the Miller Theatre had 
been operated as a second-run theatre. 
Cross-claimants became interested in leas- 
ing the property and asked Allen, branch 
manager for United Artists, that United 
Artists supply the theatre with second-run 
pictures. Allen suggested United Artists 
had a backlog of first-run pictures, and 
advised a conference with his superiors 
to ascertain whether first-run pictures might 
be available. It was arranged that a meet- 
ing be held in Chicago on April 18, 1946. 
On April 17, 1946, Spheeris, one of the 
cross-claimants, sent a letter to the branch 
managers of the various distributors in- 
cluding United Artists, asking for second- 
run pictures for the Miller. On April 18 
Spheeris and Papas met in Chicago with 
Rafferty, then president of United Artists, 
and expressed their intent to renovate the 
Miller Theatre for it was as they described 
it “in terrible shape.” Rafferty agreed to 
come to Milwaukee which he did on April 
30, 1946. He inspected the theatre and 
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stated that it was unfit for first-run opera- 
tion unless renovated and remodeled at a 
cost of at least $90,000.00. 


After talking with Spheeris and Papas, 
Rafferty agreed to confer with his Board 
of Directors about lending the Miller Theatre 
Company one-third of the remodeling ex- 
pense, and of purchasing for an additional 
$10,000.00 one-third of the stock of the 
company, which was on the basis of $50.00 
a share, the same price which cross-claimants 
had paid. Between that date and July 11, 
1946, Rafferty and Krinsley, attorney for 
cross-claimants, exchanged several drafts 
of papers which, in their final form, consti- 
tute the three contracts which are the sub- 
ject matter of this suit. 


The three contracts were executed on 
June 11, 1946, the same day on which the 
three-judge statutory court in New York 
handed down an opinion in United States v. 
Paramount Pictures, Inc. [1946-1947 Trave 
Cases § 57,470], 66 F. Supp. 323. Cross- 
claimants expressed some fear that United 
Artists would be prohibited from owning an 
interest in an independent theatre, and that 
the picture agreement might violate the 
antitrust laws. United Artists thereupon 
agreed that the three agreements be de- 
posited in escrow. 


Prior to the date of the escrow the theatre 
corporation changed its name to Milwaukee 
Towne Corporation, and the name of the 
theatre was changed to Towne. Also the 
charter of the company was amended to 
provide for classes of stock as required by 
the contract with United Artists. There 
also was procured from the landlord an 
amendment to the lease providing for an 
annual rental ceiling. 
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The theatre exhibited second-run films 
until August 13, 1946 and was then closed 
for remodeling which took longer than ex- 
pected, and which cost almost $200,000.00 
instead of approximately $100,000.00 as an- 
ticipated. United Artists furnished more 
than one-third of the remodeling cost. The 
Towne Theatre reopened on December 26, 
1946 using United Artists’ first-run product. 


[Escrow Agreement| 


The three escrow agreements may be 
described in summary as follows: the first 
continued cross-claimant Papas as managing 
executive for a period of fifteen years; the 
second was the stock purchase agreement; 
and the third provided that United Artists 
would use its best efforts to procure for 
the Towne Theatre all first-run pictures 
which it distributed, and the Towne Theatre 
agreed to exhibit a minimum number of 
such pictures each year. 


The escrow agreement contained the fol- 
lowing provision: 


“In the event a final decree is entered 
in any court of competent jurisdiction 
against the United Artists Corporation 
declaring that the agreements hereinabove 
enumerated numbers 1, 2 and 3 is or are 
unlawful, the Escrowee shall tear off the 
signatures of the aforesaid agreements, 
mark each of said agreements ‘Void’ and 
shall mail one set of said agreements to 
United at 729 Seventh Avenue, New York 
City, New York, and shall mail the other 
set of said agreements to Papas at 2529 
North Kedzie Boulevard, Chicago. If, 
however, no such decree is entered within 
two (2) years from June 11, 1946, then 
the Escrowee shall mail one set of said 
agreements to United at the above ad- 
dress and shall mail the other set of 
agreements to Papas at the above address, 
and said agreements shall thereupon be- 
come effective as of their respective dates, 
to-wit: June 11, 1946.” 


[Conflicting Demands] 


On May 3, 1948 the Supreme Court of the 
United States handed down its opinion in 
United States v. Paramount Pictures, Inc., 
et al. [1948-1949 TrapE Cases { 62,244], 334 
U.S. 131. The United Artists was a party- 
defendant in that action. Thereafter, cross- 
claimants demanded that Escrowee tear off 
the signatures on the contracts on the 
asserted ground that the Supreme Court’s 
decision rendered the agreements unlawful 
and void. However, defendant demanded 
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that Escrowee should not tear off the sig- 
natures but should deliver the three agree- 
ments unmutilated as provided in the escrow 
contract. 


In view of the conflict in demands made 
upon him, plaintiff brought this action in 
interpleader and asked the court to construe 
the escrow agreement. The Milwaukee 
Towne Corporation and other cross-claimants 
filed a cross-claim against United Artists. 
This cross-claim alleged United Artists had 
conspired to monopolize the exhibition of 
motion pictures in the City of Milwaukee, 
and that the benefits obtained by United 
Artists through the agreements in escrow, 
and particularly 200 shares of Class B stock 
in Milwaukee Towne Corporation, repre- 
sent “* * * the fruits of monopolistic 
practices or restraints of trade, * * *’ and 
that the issuance of the stock to United 
Artists was accomplished by business duress 
and coercion due to the unlawful conspiracy. 
Cross-claimants asked for a recision of the 
agreements and the return of the stock. 
The allegations of the cross-claim were de- 
nied by United Artists. 


[Prior Proceedings] 


A motion was made by United Artists to 
dismiss the cross-claim. Judge Campbell 
denied the motion, (Krinsley v. United Artists 
Corp. et al. [1950-1951 TrapE CAsEs § 62,748], 
94 F. Supp. 478). The issues raised by 
the cross-claim and the answer of United 
Artists were referred to a special Master 
for hearing and report. After lengthy hear- 
ings the Master submitted a report wherein 
he resolved all issues in favor of cross- 
claimants. The Master concluded United 
Artists had participated in an unlawful 
conspiracy to monopolize the exhibition of 
motion pictures in Milwaukee; that the 
stock issued to United Artists was procured 
as a result of the conspiracy and by duress 
and coercion, and recommended that the 
agreements in escrow be declared unlawful, 
and that United Artists return the stock 
for cancellation. 

Objections were filed to many of the 
Master’s Findings of Fact and Conclusions 
of Law. The Master’s Findings are found 
in paragraphs 59 through 99 of his report. 
In Krinsley v. United Artists Corp., et al. 
[1954 Trane Cases §[ 67,785], 119 F. Supp. 
665, Judge Campbell sustained the objections 
to the Findings in paragraphs 72(1), 72(2), 
73, 74, 79, 82, 83, 85, 86, 88, 96, 97, 98 and 99. 
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He also sustained the objections to those 
portions of the Findings in paragraphs 76, 
77, 78 and 80 which refer either expressly or 
impliedly to United Artists. He also sus- 
tained the objections to the Findings in 
paragraph 87 which construed the decision 
in United States v. Paramount Pictures, Inc., 
et al. [1948-1949 Trapr Cases { 62,244], 334 
U. S. 131. The objections to the Conclusions 
of Law in paragraphs 100 through 116 were 
also sustained. The trial judge made seven 
additional Findings of Fact and entered 
three additional Conclusions of Law. 


The learned trial judge discussed in de- 
tail the provisions and the legal effect of 
the three agreements which cross-claimants 
asserted were illegal, void and the result of 
coercion. He stated his conclusions in part 
as follows (119 F. Supp. at pp. 670-671) 


“The three agreements, standing alone, 
are inconsistent with conduct usually 
ascribed to a monopolist. First, control 
of the theatre corporation remained with 
the principal stockholders, the victims of 
the alleged conspiracy to monopolize. 
C. J. Papas, one of the principal stock- 
holders, was named manager of the thea- 
tre, and given broad executive power for 
a period of fifteen years. The principal 
stockholders (cross-claimants here) were 
given the right to elect four of the six 
directors of the corporation; they were 
also given the right to elect the President. 
And there is little doubt that they exer- 
cised control freely, often against the ex- 
pressed wishes of United Artists. This 
very litigation illustrates the manner in 
which the principal stockholders dominate 
the corporation, * * *. Second, United 
Artists agreed that it would not engage 
in the motion picture business either di- 
rectly or indirectly in the downtown area 
of Milwaukee without the approval of 
the principal stockholders. This covenant 
is completely inconsistent with the alleged 
conspiracy to monopolize.” 


The trial judge continued: 

“In my opinion the three agreements, 
standing alone, represent nothing more 
than an exchange of Milwaukee Towne 
stock for a sum of money and a promise 
to supply a fixed amount of product. If, 
as the Master found, the promise to sup- 
ply the product was once broken, the 
agreements themselves provided a means 
for return of the stock. In this respect as 
in all others, these three agreements 
purport to be the deliberate undertakings 
of mature and experienced businessmen 
dealing with each other at arms’ length.’ 
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The well-reasoned opinion of the trial 
judge indicated a careful and searching 
study of the voluminous record before the 
Master. Had the trial judge himself heard 
the evidence and then made the same find- 
ings and reached the same conclusions, this 
case could be disposed of here in a very 
short opinion. The evidence so strongly 
supports the conclusions of the trial court 
that under such circumstances we could do 
nothing other than affirm. However, fol- 
lowing a practice all too common in the 
Northern District of Illinois, the trial judge 
referred the cause to a Master. 


[Master's Findings] 


In its opinion the trial court referred to 
and had in mind the limitations and restric- 
tions involved in a review of a Master’s 
report. Rule 53(e)(2) Federal Rules of 
Civil Procedure provides: 


“In an action to be tried without a 
jury the court shall accept the master’s 
findings of fact unless clearly erroneous 
*  * *” The-courtaftér ‘hearing may 
adopt the report or may modify it or 
may reject it in whole or in part or may 
receive further evidence or may recommit 
it with instructions.” 


This rule must be considered in connection 
with Rule 52(a) Federal Rules of Civil 
Procedure: 


“* * * The findings of a master, to the 
extent that the court adopts them, shall 
be considered as the findings of the 
court.” 

After consideration the trial court deter- 
mined that those findings of the Master to 
which it sustained objections, were clearly 
erroneous. 


| Showing That Findings Were Erroneous | 


When the instant case was before us 
previously (Krinsley v. United Artists Corp. 
[1955 TRrapE CAsEs J 68,111], 225 F. 2d 579), 
we were concerned whether a sufficient 
showing had been made that the critical 
findings of the Master were clearly errone- 
ous. Hence, in spite of the excellent opinion 
of the trial judge and without passing on 
the merits of the controversy, we remanded 
the cause for further findings. Judge Camp- 
bell has now explained in greater detail 
(Krinsley v. United Artists Corp. [1955 TRapE 
CAsEs § 68,191], 136 F. Supp. 43) why he was 
forced to the conclusion that the critical 
findings of the Master were clearly errone- 
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ous. He demonstrates how the documentary 
evidence in many instances shows the im- 
possibility that certain oral testimony be- 
fore the Master was a truthful recitation 
of the facts. 


[Milwaukee Towne Case] 


Considerable reference is made in the 
briefs of both parties to this suit to Mil- 
waukee Towne Corporation v, Loew's Inc., 
et al, [1950-1951 TrapE Cases J 62,891], 190 
F. 2d 561. The record there disclosed the 
Towne Theatre wrote a letter to all distrib- 
utors in the Milwaukee area except United 
Artists outlining some of the details of the 
remodeling of the theatre and stated “We 
are now desirous of negotiating with you 
for first-run product in the City of Mil- 
waukee.” The Towne was unable to obtain 
first-run product from distributors other 
than United Artists and Universal, and on 
July 20, 1948, cross-claimants in this suit, 
through the corporation which they con- 
trolled, brought an action under the Clayton 
Act for treble damages against certain dis- 
tributors and exhibitors of motion pictures 
in the Milwaukee area. Although that suit 
was commenced subsequent to the claimed 
conspiracy and coercion asserted in the 
instant case, plaintiffs did not make United 
Artists a party defendant. In that case 
plaintiffs (cross-claimants here) proposed a 
finding which was adopted by Judge Barnes 
and was approved by this Court which read 
as follows: 


“64, Plaintiff (Milwaukee Towne Cor- 
poration) entered into a contract with 
United Artists Corporation for the licens- 
ing of first-run pictures in plaintiff’s thea- 
tre with the intent and for the purpose 
of competing with defendants’ (all dis- 
tributors except United Artists and Uni- 
versal) monopoly of first-run exhibition 
in the City of Milwaukee, and such con- 
tract has been sanctioned as legal conduct 
by a statutory court in its opinion ren- 
dered July 25, 1949, which was subsequent 
to the decision of the Supreme Court of 
the United States in the case of United 
States v. Paramount Pictures, Inc., et al.” 


The significance here of Finding 64 in the 
Towne case is that the cross-claimants at 
that time contended the picture contract 
was legal and no complaint was then made 
as to the conduct of United Artists. In 
fact, there was no claim of duress or coer- 
cion, nor was there any attempt to cancel 
United Artists’ stock until after Milwaukee 
Towne Corporation had recovered a judg- 
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ment of more than a million dollars, and 
United Artists, as a stockholder, was greatly 
benefited. 

The crux of cross-claimants’ complaint 
is that United Artists would not sell them 
first-run films unless they sold to United 
Artists an interest in the theatre. In spite 
of some “after-thought” testimony by two 
of the interested parties, and in view of the 
uncontroverted facts in this record, we agree 
with the District Court that this later-con- 
ceived event just did not happen. We also 
agree with the District Court that the find- 
ings of fact and conclusions of law of the 
Master to the contrary are clearly erroneous. 

The critical findings of fact in the Master’s 
report are 82 and 83. In 82 the Master 
found cross-claimants sought to obtain from 
United Artists first-run pictures for show- 
ing at its theatre prior to May 2, 1946, and 
was advised that it could obtain first-run 
pictures on condition that cross-claimant 
corporation transfer to United Artists 200 
shares of Class B stock for $10,000, and if 
it spent approximately $90,000 in remodel- 
ing. In 83 the Master found that United 
Artists participated with certain distributors 
in April of 1946 in a conspiracy in Mil- 
waukee which classified the Miller Theatre 
as first-run Third Street. 


The trial court was correct in holding 
Findings 82 and 83 clearly erroneous. The 
Court correctly described testimony by C. 
J. Papas and Spheeris which was in the 
teeth of their own letters and of all objec- 
tive facts, to be entirely incredible. In the 
Towne case we described similar testimony 
by the same witnesses as leading “* * * 
irresistibly to the conclusion that his testi- 
mony in this respect was an afterthough 
and we suspect conceived for the purpose 
of a lawsuit.” 190 F. 2d 561, 567. Further- 
more, the District Court cited seven exhibits 
in evidence which demonstrated conclusively 
that this testimony could not be true. 

In July, 1930, certain distributors of mo 
tion pictures in Milwaukee, acting through 
an association known as the Milwaukee 
Film Board of Trade, entered into an agree- 
ment with reference to first-runs, clearances 
and admission prices. In July, 1933, when 
United Artists was no longer a member of 
the Film Board of Trade, a uniform zoning 
and clearance schedule was adopted. This 
regulatory schedule known as the Milwaukee 
Plan was found to be in violation of the 
antitrust acts. Milwaukee Towne Corporation 
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uv. Loew's, Inc., et al., supra. The 1933 schedule 
was adopted by a Committee of 18 who 
were supposed to be representative of the 
film industry in Milwaukee. None of the 18 
was, in any way, connected with United 
Artists. All of these events occurred some 
thirteen years prior to the happening of 
the transactions which are challenged in 
this suit. 


The essential facts leading up to the al- 
leged conspiracy against cross-claimants are 
succinctly stated in three findings made by 
the District Court, to-wit: 


“1, Prior to June 11, 1946, the individ- 
ual cross-claimants owned all of the capi- 
tal stock of the Miller Theatre Corporation, 
which was the lessee of the Miller Theatre 
in Milwaukee. The location of the Miller 
Theatre was suitable for the exhibition 
of first-run motion pictures, but the thea- 
tre was then in a state of disrepair and 
could not be used profitably for that 
purpose. The individual cross-claimants 
therefore displayed second-run motion 
pictures at the Miller from May 2, 1946 
until August 15 (13), 1946, when the 
theatre was closed for remodeling. 


“2. In April, 1946, United Artists con- 
trolled at least eleven motion pictures 
which it could not license for display at 
first-run theatres in Milwaukee. United 
Artists wished to acquire a theatre at 
which it might display its backlog of first- 
run pictures, and it therefore sought to 
purchase at least half of the capital stock 
of the Miller Theatre Corporation from 
the individual cross-claimants. The indi- 
vidual cross-claimants were unwilling to 
sell half of their stock, but were willing 
to sell a lesser amount in exchange for an 
agreement to supply United Artists’ pic- 
tures and substantial financial support. 


“3. Representatives of United Artists 
and the individual cross-claimants in- 
spected the Miller Theatre, and agreed 
that the theatre was not then suitable for 
first-run display of United Artists’ films. 
They therefore agreed upon an extensive 
remodeling program to be financed as 
provided in the agreements later placed 
in escrow.” 

Fox-Wisconsin were the operators of the 
Miller Theatre until April 30, 1946. They 
were the ones who had the right to and did 
demand second-run for their theatre. United 
Artists had to sell them second-run or not 
sell them at all. A supplier under such 
circumstances could not be held for partici- 
pating in a buyers’ conspiracy. 
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The District Judge examined the record 
and found that United Artists was actually 
acting against the Milwaukee conspiracy 
in 1946. In fact, United Artists struck a 
blow at the Milwaukee conspiracy by help- 
ing create a new first-run theatre in Mil- 
waukee and by agreeing to and selling its 
first-run product to that theatre. It is 
understandable why, in 1948 when Milwau- 
kee Towne Corporation brought its treble 
damage suit against various motion picture 
distributors, United Artists was not named 
as a party defendant. 


We can readily understand why the Dis- 
trict Judge recoiled from the fantastic 
proposition that notwithstanding United 
Artists helped create a new first-run thea- 
tre in Milwaukee and within eighteen 
months provided over forty pictures to it, 
United Artists was, nevertheless, guilty 
because other distributors failed to license 
first-run products to Towne. 


The District Court pointed out the con- 
tracts in escrow were inconsistent with 
conduct usually ascribed to a monopolist, 
and mentioned in particular the contract 
making C. J. Papas, one of the cross-claim- 
ants, inanager of the theatre for a period 
of fifteen years. He also described how 
United Artists consented to locking itself 
into a minority position in the corporation, 
and how many corporate actions were taken 
over the protest and objection of United 
Artists. 

If cross-claimants had sufficient funds of 
their own to remodel the theatre, as they 
now claim, it seems strange the coercer did 
not require them to use their money for 
that purpose instead of itself advancing over 
$100,000.00. Furthermore, if United Artists 
was planning to seize the company as 
cross-claimants now suggest, it had a splen- 
did opportunity to do so when the company’s 
notes became due. Instead, at cross-claim- 
ants’ request, this alleged coercer extended 
the time for payment. 


As mentioned heretofore, on June 4, 1946, 
one week before the signing of the contracts 
here in issue, Milwaukee Towne Theatre 
wrote a letter to all distributors excepting 
United Artists, and after outlining some of 
the details of the remodeling of the theatre, 
stated: 


“We are now desirous of negotiating 
with you for first-run product in the City 
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It was a legitimate inference for the trial 
court to make that no previous demand for 
first-run pictures had been made of any 
distributors. 


In October, 1946, after cross-claimants 
had allegedly been coerced, Papas wrote to 
Rafferty of United Artists: 


“Needless to say I am looking forward 
to long years of association with your 
company, both in Milwaukee and in other 
places of similar nature that may soon 
develop. My first aim is to show United 
Artists what kind of job we can do in Mil- 
waukee and let them be the judge to the 
future. With kindest personal regards, 
leven tot et 


On June 12, 1947 cross-claimants were 
still, apparently, unaware that they had been 
coerced, for Papas again wrote Rafferty a 
friendly letter as follows: 


“T am happy to say that I finished 
negotiations with Mr. Gottlieb of Uni- 
versal today for two of their productions 
and will sign the contracts tomorrow. I 
also feel confident that this will lead to 
more outside products coming to the 
Towne Theatre whenever we need fill-ins 
between United Artists pictures. Hoping 
to hear from you, or better, to see you 
in the very near future, I am * * *,” 


Even in June, 1948, when Papas wrote to 
to the Escrowee not to deliver the three 
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agreements to United Artists, he said noth- 
ing about duress or coercion, but relied 
upon the alleged illegality of the contracts 
themselves. 


On September 15, 1948, when cross-claim- 
ants’ present counsel wrote Krinsley de- 
manding the agreements be not delivered 
to United Artists, there still was no mention 
of duress or coercion. This idea was, ap- 
parently, born in 1950 after Milwaukee 
Towne Corporation recovered its million 
dollar judgment. 

[Rule] 


It is now well settled that a finding is 
clearly erroneous when ‘* * * although 
there is evidence to support it, the reviewing 
court on the entire evidence is left with the 
definite and firm conviction that a mistake 
has been committed.” United States v. 
United States Gypsum Co. et al. [1948-1949 
TRADE CASES { 62,226], 333 U. S. 364, 395; 
United States v. Oregon State Medical Society, 
et al. [1952-1953 Trapr Cases { 67,264], 343 
U. S. 326, 339; McAllister v. United States, 
348 U.S. 19, 20. 

[A firmed] 

The District Court states that it was left 
with the firm conviction that the Master 
was clearly in error. We agree with the 
District Court. 


Judgment Affirmed. 


[| 68,425] Louis Buchwalter and Emanuel Cohen, co-partners, trading as National 
Feather & Down Company v. Federal Trade Commission. 


The L. Buchman Co., Incorporated, and Irving Buchman, Sylvan Buchman, and 


Tille Buchman v. Federal Trade Commission. 


Sanitary Feather & Down Co., Inc., and Martin Braff, Joe Braff, Philip Kestenbaum, 
and Stanford W. Braff, individually and as officers of said corporation v. Federal Trade 


Commission. 


In the United States Court of Appeals for the Second Circuit. Nos. 311, 312, 328— 
October Term, 1955. Docket Nos. 23805, 23806, 23807. Argued May 15, 16, 1956. Decided 


July 9, 1956. 


Petitions to review and set aside orders of the Federal Trade Commission made pur- 


suautstorlS WUr Sip GeAuig45: ordering petitioners to cease and desist mislabeling the 
contents of feather and down pillows manufactured by them. Petitions denied and orders 
enforced. 

Federal Trade Commission Act 


Unfair Practices—False Labeling of Feather Content of Pillows—Expert Testimony. 
—Petitions to set aside orders prohibiting inaccurate and misleading labeling of the 
feather content of pillows were denied. The Commission did not err in basing its finding 
of false labeling upon the testimony of a Commission expert who found that the relative 
proportion of goose and duck feathers can be controlled within the fifteen per cent 
tolerance allowed by the trade practice rules for the feather and down industry. The con- 
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tention that duck feathers, because they could not be separated from goose feathers, should 
have been included in determining the goose feather content of its pillows was rejected. 


The Commission was not required to accept the conflicting testimony relied upon by the 
petitioner. 


See Unfair Practices, Vol. 2, § 5081.482, 5097.25; FTC Enforcement and Procedure, 
Vol. 2, J 8611.08, 8611.27. 


FTC Enforcement and Procedure—Test Reports as Evidence—Hearsay.—Federal 
Trade Commission findings that the feather content of pillows had been misrepresented 
were affirmed where the findings were based upon reports of tests performed under the 
supervision of a testifying expert. Such reports are admissible as evidence even though 
the subordinates performing the tests did not testify, and the testifying expert did not 
perform the actual tests. Administrative agencies are not rigidly restricted by the jury 
trial rules of evidence. Even if such rules were applied, it is doubtful whether test reports, 
when testified to by a person supervising and participating in them, are hearsay and 
therefore inadmissible as evidence. 


See FTC Enforcement and Procedure, Vol. 2, § 8611.08. : 


FTC Enforcement and Procedure—Compliance with FTC Order Prohibiting False 
Labeling of Pillows—Fifteen Per Cent Tolerance in Labeling—Constitutionality—The 
fact that pillow manufacturers, in order to comply with Federal Trade Commission orders 
prohibiting false labeling of feather content of pillows, may have to regulate their mechani- 
cal separating machines so as to attempt to produce the feather and down content specified 
in the labels, instead of aiming at that amount less the fifteen per cent tolerance which is 
permitted in the trade practice rules for the feather and down industry, is not a denial of 
due process. The application of the tolerance allowed by the rules is not repugnant to the 
Constitution as a denial of due process. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.91. 


For the petitioners-appellants: Davidson, Cohen & Zelkin (Max I. Cohen, of counsel), 
New York, N. Y., for petitioners Buchwalter and Buchman; and Selig Kaplan for Sanitary 
Feather & Down Co., et al. 


For the respondent-appellee: Earl W. Kintner, General Counsel; Robert B. Dawkins, 
Assistant General Counsel; J. B. Truly, Joseph B. Kennedy, Jr., Attorneys. 


Denying petitions to set aside cease and desist orders in FTC Dkts. 6132, 6133, 6208. 
Before: Mreprina, LUMBARD and WATERMAN, Circuit Judges. 


[Petitions To Set Aside FTC Order] 


WATERMAN, Circuit Judge [Jn full text]: 
These are petitions to review and set aside 
cease and desist orders of the Federal Trade 
Commission issued under § 5 of the Federal 
Trade Commission Act, 15 U. S. C. §45. 
Petitioners National, Buchman and Sanitary 
are engaged in the business of manufactur- 


the pillows which were false, misleading, 
and deceptive, and that these false represen- 
tations had the capacity and tendency to de- 
ceive dealers and the purchasing public. 
The Commission, after holding extensive 
hearings on these and other complaints, in- 
volving virtually every manufacturer in the 
feather and down pillow industry, found that 


ing and selling feather and down pillows to 
dealers or retailers for resale to the general 
public.1 The complaints charged that the 
labels affixed to petitioners’ pillows con- 
tained representations as to the content of 


1In the Louis Buchwalter case, No. 23805, the 
petitioners are Louis Buchwalter and Emanuel 
Cohen, co-partners, doing business as the Na- 
tional Feather & Down Company (hereafter 
referred to as ‘‘National’’). In The L. Buch- 
man case, No. 23806, the petitioners are The 
L. Buchman Co., a New York corporation (here- 
after referred to as ‘‘Buchman’’), and its princi- 
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each of the petitioners had violated the 
Trade Practice Rules for the Feather and 
Down Products Industry, promulgated by 
the Commission on April 26, 1951, 16 CFR 
(1956 Supp.) 200; and that such violations 


pal officers: Irving Buchman, Sylvan Buchman, 
and Tillie Buchman. In the Sanitary Feather 
ease, No. 23807, the petitioners are the Sanitary 
Feather & Down Co., Inc., a New York corpo- 
ration (hereafter referred to as ‘‘Sanitary’’), 
and its officers: Martin Braff, Joe Braff, Philip 
Kestenbaum and Stanford W. Braff. 
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constituted “unfair or deceptive acts or 
practices in commerce” under § 5(a) (1) and 
(6) of the Act, 15 U. S. C. § 45(a)(1) and 
(6), and issued appropriate orders to cease 
and desist. Because the three cases involve 
almost identical issues, they have been con- 
sidered together. 


[Questions Raised by Petitions] 


The questions raised by these petitions 
are as follows: (1) whether the Commis- 
sion’s finding that petitioners’ pillows are 
falsely labeled as to content is supported by 
reliable, probative and substantial evidence; 
(2) whether the false labeling constitutes 
“unfair or deceptive acts or practices,” hav- 
ing the tendency or capacity to deceive pur- 
chasers; (3) whether compliance with the 
Commission’s orders is impossible because 
of inability to obtain pure supplies and to 
separate different types and grades of down 
and feathers; and (4) whether the Com- 
mission’s order is a valid and constitutional 
exercise of regulatory authority. With the 
exception of (4) and several minor issues 
advanced by two of the petitioners, National 
and Sanitary, these questions are identical 
to those raised in companion cases recently 
decided by the Third Circuit. Northern 
Feather Works, Inc. v. Federal Trade Com- 
mussion and Sumergrade v. Federal Trade 
Commission, 3 Cir. June 5, 1956 [1956 TRADE 
Cases { 68,366], — F. 2d —. The close 
identity of the issues in all of these cases 
(the three involved here and the two in- 
volved in the Third Circuit decision) is 
evidenced by the fact that they, along with 
five other companion cases, were initiated 
by the Commission by similar complaints 
brought at the same time, and were heard 
simultaneously before the same MHearing 
Examiner. By stipulation, all the evidence 
in eight of these ten cases, including all 
those here involved, was made a part of the 
record in each case except insofar as such 
evidence related exclusively to the identifi- 
cation, content and analyses of the feather 
and down samples in each individual case. 


2The analyses relied on by the Commission 
showed an average goose feather content of 
61.15% in pillows labeled 80% goose feathers, 
and of 70.5% in pillows labeled 100% goose 
feathers. These percentages are well below the 
15% tolerance permitted by the Trade Practice 
Rules. 16 CFR (Supp. 1956) § 200.3(c)(1). The 
15% tolerance means, for instance, that a pillow 
labeled ‘100% down’’ and containing only 85% 
down will not be considered as mislabeled. 


1 68,425 


Court Decisions 
Buchwalter v. FTC 


Number 54—136 
8-10-56 


[Northern Feather Works Case] 


We are in entire agreement with the 
views expressed by Judge Goodrich, speak- 
ing for the Third Circuit, in Northern 
Feather Works, Inc. v. Federal Trade Comm'n 
and its companion case, supra, affirming the 
Commission in all respects. A repetitious 
statement of the same views is unnecessary 
in light of the adequate discussion of Judge 
Goodrich. Consequently, we will discuss 
here only the issues not raised in the 
Northern Feather Works case. 


[Tolerance in Labeling] 


National challenges the Commission’s find- 
ing of false labeling principally on the 
ground that duck feathers, because they 
could not be separated from goose feathers, 
should have been included in determining 
the goose feather content of its pillows.’ 
However, the Commission’s finding was 
based on the testimony of the Commission 
expert that the relative proportion of duck 
and goose feathers can be controlled within 
the 15% tolerance allowed by the Trade 
Practice Rules. The Commission was not 
required to accept the conflicting testimony 
relied on by National. Standard Distributors 
v. Federal Trade Comm’n, 2 Cir. 1954 [1954 
TRADE CASES { 67,689, 67,712], 211 F. 2d 7, 
We, : 

[Test Reports as Evidence] 


Sanitary attacks the Commission’s find- 
ings against it on the grounds that they are 
based on incompetent evidence and that the 
evidence accepted by the Commission is 
unreliable. Sanitary argues that the reports 
of the tests performed under the supervision 
of the testifying expert were inadmissible 
as hearsay because the subordinates did not 
testify and because the expert did not per- 
form the actual tests.* But administrative 
agencies are not rigidly restricted by the 
jury trial rules of evidence. Opp Cotton Mills 
v. Administrator, 1941, 312 U. S. 126, 155; 
Federal Trade Comm’n v. Cement Institute, 
1948 [1948-1949 TrapvE Cases { 62,237], 333 
U. S. 683, 705-706; Phelps-Dodge Refining 


3 The subordinates who performed the tests 
were not called as witnesses by Sanitary to 
rebut the supervising expert’s testimony. More- 
over, the supervising expert was closely cross- 
examined by petitioners on all phases of the 
sampling and testing techniques involved. Asa 
matter of fact, tests made by the various peti- 
tioners were made in much the same way, and 
were admitted in evidence without the produc- 
tion of the persons who actually took the 
samples. 
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Corporation v. Federal Trade Commi’n, 2 Cir. 
1943 [1940-1943 Trape Cases { 56,297], 139 
F. 2d 393, 397. Moreover, even if such 
rules were applied, it is doubtful whether 
test reports, when testified to by a person 
supervising and participating in them, are 
hearsay. See 5 Wigmore on Evidence, 


§§ 1385, 1385a. 


[ Tolerance Requirement Not Denial 
of Due Process] 


Finally, Sanitary suggests that the in- 
flexible application of the tolerance allowed 
by the Trade Practice Rules is repugnant to 
the Constitution as a denial of due process. 
This argument rests on the false assump- 
tion, dealt with in the Northern Feather 
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Commission’s orders places an exceedingly 
difficult or impossible burden on petitioners. 
The fact that petitioners may have to regu- 
late their mechanical separating machines 
so as to attempt to produce the feather and 
down content specified in the labels, instead 
of aiming at that amount less the 15% 
tolerance, is not a denial of due process. See 
Schmidinger v. Chicago, 1913, 226 U. S. 578; 
Dictograph Products, Inc. v. Federal Trade 
Commvn, 2 Cir. 1954 [1955 Trape CASES 
7 67,932], 217 F. 2d 821, 826, cert. denied 
349 U. S. 940. 


[Orders Affirmed | 


The petitions to set aside the orders are 
denied, and the orders are affirmed. 


Works case, supra, that compliance with the 


[| 68,426] United States v. International Cigar Machinery Company and American 
Machine & Foundry Company. 


In the United States District Court for the Southern District of New York. Civil 
Action No, 111-286. Filed July 25, 1956. 


Case No. 1299 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Patents—Technological Information—A manufacturer of cigar making machinery and 
its subsidiary, a distributor, were ordered to grant to any person upon written application 
a non-exclusive license to make (but not to have made), use, and vend cigar making 
machinery under any, some, or all patents owned or controlled by the defendants on the 
date of such application. A reasonable, nondiscriminatory royalty could be charged by 
the defendants. The manufacturer and its subsidiary were ordered to grant upon written 
request and without compensation to a person licensed pursuant to the decree, with respect 
to any cigar making machinery manufactured in or imported into the United States pur- 
suant to such license, a nonexclusive grant of immunity from suit under any foreign patent 
or application owned or controlled by them, corresponding to a licensed patent. The pro- 
visions of the decree did not require the defendants to grant a license under its future 
patents to any applicant engaged in the importation of cigar making machinery into the 
United States, except under certain circumstances. 

Also, the manufacturer and its subsidiary were ordered, for a period of five years, to 
furnish to any person to whom a license to make cigar making machinery has been issued 
copies of such bills and specifications of materials, blueprints, and any other drawings 
(other than cost accounting data) then owned or controlled by the defendants and used 
by them in the manufacture of any designated cigar making machinery of a type which 
they commercially distribute. Also, recipients of such materials were to be permitted to 
visit the defendants’ plants. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Leases—Sale of Cigar Making Machinery and Attachments.—A manufacturer of cigar 
making machinery and its subsidiary, a distributor, were required to notify each person 
who is a lessee of their cigar making machinery that, at the option of the lessee, its lease 
for such machinery will be revised so as to provide for a lease period not to exceed one 
Leases for a period longer than one year were prohibited. With respect to new 
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types of machines, the initial lease period could be for five years. Also, the decree re- 
quired the defendants to sell to any person, upon non-discriminatory terms, any attach- 
ment for cigar making machines which they are offering for commercial distribution. 
The defendants were ordered, at the end of five years after the entry of the decree, to 
give all persons the option to purchase any cigar making machinery which they offer for 
commercial distribuvion. However, the defendants could be relieved from this requirement 
if they established that competition has been established in the manufacture and distribu- 
tion of cigar making machinery or that such option is not then necessary or appropriate 
in the premises. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8301.50. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions.—A manufacturer of cigar making machinery and its subsidiary, a distributor, 
were prohibited by a consent decree from acquiring any person engaged in the manufac- 
ture or distribution of cigar making machinery, either by the acquisition of securities or 
by the acquisition of assets. However, nothing in the above prohibition was to be construed 
to prohibit (1) acquisition of all or part of the securities or assets of any subsidiaries, (2) 
formation of subsidiaries and the transfer thereto of assets uf the defendants or of their 
subsidiaries, or (3) application to the court for permission to acquire the securities or 
assets of a person engaged in such manufacture or distribution, which may be granted 
upon a showing that the effect of such acquisition will not be substantially to lessen com- 
petition or to tend to create a monopoly. 


See Combinations and Conspiracies, Vol. 1,  2005.833; Monopolies, Vol. 1, J 2610.120; 
Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Institution of Patent Infringement Suits.——-A manufacturer of cigar making machinery 
and its subsidiary, a distributor, were prohibited by a consent decree from instituting or 
threatening to institute any suit or proceeding against any person for acts of infringement 
of any patent alleged to have occurred prior to the entry of the decree, except by way of 
counterclaim in any action brought by any such person against the defendants. 


See Combinations and Conspiracies, Vol. 1, § 2013.225; Monopolies, Vol. 1, § 2610.525. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restrictions in the Leasing of Machinery.—A manufacturer of cigar making machinery 
and its subsidiary, a distributor, were enjoined by a consent decree from (1) prohibiting, 
or in any way subjecting to their control or approval, expe1imentation with any leased 
cigar making machinery, or (2) prohibiting, or in any way subjecting to their control or 
approval, alterations in or attachments to any cigar making machinery. 


See Combinations and Conspiracies, Vol. 1, 2005; Monopolies, Vol. 1, § 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patents—Exclusive Licenses—Exclusive Disclosure of Technical Information—A manu- 
facturer of cigar making machinery and its subsidiary, a distributor, were prohibited, for 
a period of five years, from entering into any understanding relating to cigar making 
machinery which (1) grants to the defendants an exclusive license, an exclusive sub- 
licensing right, or an exclusive immunity under any patent or (2) provides for the dis- 
closure to defendants, on an exclusive basis, of any invention, formula, process, or 
technical knowledge, other than the results of joint development programs undertaken 
by the defendants and another person or work done by established research or engineer- 
ing organizations on behalf of the defendants. 


See Combinations and Conspiracies, Vol. 1, { 2005.690, 2013; Mo i 
{ 2610.550. nopolies, Vol. 1, 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets—Restrictions on Imports and Exports.——A manufacturer of cigar 
making machinery and its subsidiary, a distributor, were prohibited by a consent decree 
from entering into any understanding with any other person engaged in the manufacture 
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or distribution of cigar making machinery to (1) divide manufacturing or distribution 
territories, (2) allocate markets among manufacturers, or (3) restrain, prevent, or preclude 
the import into, or the export from, the United States, its Territories and Possessions, of 


cigar making machinery. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.718; Monopolies, Vol. 1, 


J 2610. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and Edward A. 
Foote, W. D. Kilgore, Jr., Richard B. O’Donnel, and John D. Swartz, Attorneys. 


For the defendants: Cahill, Gordon, Reindel & Ohl, by Mathias F. Correa (Mathias F. 
Correa, George S. Hills, Alexander C. Neave, Jerrold G. Van Cise, and James B. Henry, 


Jr., of counsel). 
Final Judgment 


RicHarp H. Levert, District Judge [In full 
text]: Plaintiff United States of America, 
having filed its complaint herein on July 25, 
1956; defendants International Cigar Ma- 
chinery Company (hereinafter called ICM) 
and American Machine & Foundry Com- 
pany (heerinafter called AMF) having ap- 
peared and filed their answer to the complaint 
denying the material allegations thereof; 
and plaintiff and said defendants, by their 
attorneys, having consented to the entry of 
this Final Judgment, without trial or ad- 
judication of any issue of fact or law herein 
and without this Judgment constituting 
evidence or an admission in respect to any 
such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent, as aforesaid, of each 
party hereto, it is hereby 


Ordered, adjudged 
follows: 


and decreed, as 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a claim 
upon which relief can be granted against 
ICM and AMF under Sections 1 and 2 of 
the Act of Congress of July 2, 1890, en- 
titled “An act to protect trade and com- 


merce against unlawful restraints and 
monopolies,’ commonly known as_ the 
Sherman Act, as amended. 
II 
[ Definitions] 


As used in this Final Judgment: 


(a) “Cigars” means but is not limited to 
long filler cigars (the filler consisting of 
prepared tobacco leaves compressed to- 
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gether lengthwise and at least a part of 
which runs the entire length of the cigar), 
short filler cigars (the filler consisting of 
broken prepared tobacco leaves, the length 
of any part of which is not as long as the 
cigar), headed cigars (which are closed at 
one end), and cigarillos (which are open 
at both ends). 


(b) “Cigar making machinery” means all 
machinery used in manufacturing mechan- 
ically a cigar from previously prepared 
tobacco leaves. A “cigar making machine” 
means a single complete unit used in manu- 
facturing mechanically a cigar from previously 
prepared tobacco leaves. An “attachment 
for cigar making machines” is a device phy- 
sically attached to cigar making machines 
but not essential to the basic operation of 
such machines which is designed to improve 
the operating efficiency or decrease the op- 
erating cost of such machines. 

(c) “Existing patent” (or “existing pat- 
ents”) means any United States Letters 
Patent, and any division, continuation, re- 
issue or extension of such patent, relating, 
but only in so far as it relates, to cigar 
making machinery, including cigar making 
machines and attachments, owned or con- 
trolled by ICM or AMF on the date this 
Final Judgment is entered, or under which 
ICM or AMF then had the power to grant 
licenses or sublicenses to other persons. 

(d) “Future patent” (or “future patents”) 
means any United States Letters Patent 
(exclusive of existing patents) or patent 
application, and any division, continuation, 
reissue or extension of such patent, relat- 
ing, but only in so far as it relates, to cigar 
making machinery, including cigar making 
machines and attachments, owned or con- 
trolled by ICM or AMF during the period 
of five years from the date of entry of this 
Final Judgment, or under which ICM or 
AMF during such period has the power to 
grant licenses or sublicenses to other persons. 
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(e) “Patents” means existing patents and 
future patents. 

(f) “Person” means an individual, part- 
nership, firm, association, corporation or 
other legal entity other than ICM or AMF 
or their respective directors, officers, em- 
ployees, agents or subsidiaries. 


(g) “Subsidiary” means a corporation 
more than 50% of whose stock entitled to 
vote upon election of directors (other than 
preferred stock entitled to vote upon the 
failure of the corporation to pay certain 
dividends) is, directly or indirectly, owned 
by ICM or AMF. 

(h) “Defendant” means ICM and AMF. 
Except where otherwise expressly provided 
for herein, ICM and AMF shall be con- 
sidered to be one entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to defendant shall apply to such 
defendant, its directors, officers, employees, 
agents, subsidiaries, successors and assigns, 
and to all other persons in active concert 
or participation with defendant who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise. 


lV 
[Licensing of Patents] 


(a) Defendant is ordered and directed, in 
so far as it has the power to do so, to grant 
to each person making written application 
therefor a non-exclusive license to make 
(but not to have made), use and vend cigar 
making machinery under any, some or all 
patents owned or controlled by defendant 
on the date of such application. 


(b) Defendant is enjoined and restrained 
from making any sale or other disposition 
of any of such patents which deprives it of 
the power or authority to grant such li- 
censes, unless the purchaser, transferee or 
assignee shall file with this Court, prior 
to consummation of said transaction, a con- 
sent to be bound by the provisions of this 
Paragraph IV with respect to such patents. 

(c) Defendant is ordered and directed, 
in so far as it has the power to do so, to 
grant upon written request and without 
compensation to a person licensed pursuant 
to this Paragraph IV, with respect to any 
cigar making machinery manufactured in or 
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imported into the United States pursuant 
to such license, a non-exclusive grant of 
immunity from suit under any foreign pat- 
ent or application owned or controlled by 
defendant, corresponding to a _ licensed 
patent. 


(d) Defendant is enjoined and restrained 
from including any restriction whatsoever 
in any license granted pursuant to the 
provisions of this Paragraph IV, except as 
hereinafter provided: 


(1) The license may be non-transferable; 


(2) A reasonable royalty may be 
charged, which royalty shall be non- 
discriminatory as among licensees pro- 
curing the same rights under the same 
patents; 


(3) Reasonable provision may be made 
for periodic royalty reports by the li- 
censee and inspection of the books and 
records of the licensee by an independent 
auditor, an independent engineer or any 
person acceptable to both licensor and 
licensee, who shall report to the licensor 
only the amount of the royalty due and 
payable; 

(4) Reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to make the reports, 
pay the royalties or permit inspection of 
his books and records as hereinabove 
provided; 

(5) The license must provide that the 
licensee may cancel the license at any 
time after one year from the initial date 
thereof by giving thirty days’ notice in 
writing to the licensor; and 

(6) Reasonable provision may be made 
for marking the machines manufactured, 
used or sold by the licensee under the 
license with the number of the patents 
covering such machines under which the 
licensee is licensed. 


(e) Upon receipt of a written application 
for a license under the provisions of this 
Paragraph IV, defendant shall advise the 
applicant in writing of the royalty which 
it deems reasonable for the patent or pat- 
ents to which the application pertains. If 
such applicant and defendant are unable to 
agree upon what constitutes a reasonable 
royalty within sixty days from the date the 
written application for the license was re- 
ceived by defendant, either the applicant 
or defendant may, upon notice to the At- 
torney General, apply to this Court for the 
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determination of a reasonable royalty. In 
any such proceeding the burden of proof 
shall be upon the defendant to establish the 
reasonableness of any royalty requested. 
Pending the completion of any such court 
proceeding, the applicant shall have the 
right to make (but not to have made), use 
and vend under the patents to which his 
application pertains without payment of 
royalty or other compensation, but subject 
to the following provisions: Defendant may, 
upon notice to the Attorney General, apply 
to this Court to fix an interim royalty rate 
pendng final determination of what consti- 
tutes a reasonable royalty. If this Court 
fixes such interim royalty rate, defendant 
shall then issue and the applicant shall 
accept a license providing for the periodic 
payment of royalties at such interim rate 
from the date upon which the applicant 
requested the license. If the applicant fails 
to accept such license or fails to pay the 
interim royalty in accordance therewith, 
such action shall be grounds for the dis- 
missal of his application for a license; in 
the case of such dismissal, the applicant 
shall pay the court costs in such proceed- 
ings and any royalties found by the Court 
to be due to defendant. Whether or not 
an interim royalty is fixed by the Court, a 
final Court determination of reasonable 
royalty shall be applicable to the applicant 
for a license from the date upon which the 
applicant requested such license, and to any 
other licensee then having or thereafter 
obtaining the same rights under the same 
patents from the date of such final deter- 
mination. If the applicant fails to accept 
a license pursuant to such final Court de- 
termination, such applicant shall pay the 
Court costs in such proceedings and any 
royalties found by the Court to be due to 
such defendant. 

(f) Nothing herein shall prevent any 
applicant from attacking, in the aforesaid 
proceedings or in any other controversy, 
the validity or scope of any of the patents, 
nor shall this Final Judgment be construed 
as imputing any validity or value to any 
of said patents. 

(g) The provisions of this Paragraph IV 
shall not require defendant to grant a 
license under its future patents to any 
applicant engaged in the importation of 
cigar making machinery into the United 
States unless: 
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(1) Said applicant agrees with respect 
to all of the United States patents as 
to which or as to the applications for 
which said applicant acquires ownership 
or control or the power to grant licenses 
or sublicenses during the period of five 
years from the date of entry of this Final 
Judgment, not to bring suit for infringe- 
ment under any of such patents without 
first offering to defendant a non-exclu- 
sive license for a reasonable royalty 
under and for the full life of said patent 
or patents claimed to be infringed; and 


(2) Said applicant agrees upon request 
to grant without compensation, for any 
cigar making machinery manufactured 
in the United States pursuant to any 
such license to defendant, a non-exclu- 
sive grant of immunity to defendant and 
any subsidiary of defendant from suit 
under any corresponding foreign patent 
or application owned or controlled by 
said applicant. 


For the purpose of this Paragraph IV(g), 
a patent shall be deemed to be owned or 
controlled by an applicant if it is owned 
or controlled by the applicant, by a subsid- 
iary of the applicant, by a person whose 
subsidiary the applicant is or by a person 
on behalf of whom the applicant then is 
acting as an agent with respect to the 
manufacture, use, lease or sale of cigar 
making machinery. Determination of a 
reasonable royalty for any license to de- 
fendant under this Paragraph IV(g) shall 
be made in the same manner as provided 
in Paragraph IV(e) for determination of 
the reasonable royalty for a license granted 
by defendant, provided that in any proceed- 
ing for determination of a reasonable roy- 
alty under this Paragraph IV(g) the burden 
“of proof shall be on the person from whom 
defendant has requested a license to estab- 


lish the reasonableness of the royalty 
requested by it. 
V 
[Patent Infringement Suits] 
Defendant is enjoined and _ restrained 


from instituting, or threatening to insti- 
tute, any action, suit or proceeding against 
any person for acts of infringement of any 
patent alleged to have occurred prior to 
the entry of this Final Judgment, except 
by way of counterclaim in any action 
brought by any such person against 
defendant. 
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VI 
[Technological Information] 


(a) For a period of five years from the 
date of entry of this Final Judgment, de- 
fendant is ordered and directed upon writ- 
ten application of any person to whom a 
license to make cigar making machinery 
has been issued to furnish (at the cost of 
reproduction thereof exclusive of overhead, 
administrative or development expense) 
copies of such bills and specifications of 
materials, blueprints and any other draw- 
ings (other than cost accounting data) 
then owned or controlled by defendant and 
used by defendant in the manufacture of 
any designated cigar making machinery 
of a type which defendant commercially 
distributes. Defendant may require as a 
written condition for the furnishing of such 
information that the licensee shall agree to 
maintain all technological information re- 
ceived in confidence and use such informa- 
tion only in connection with such licensee’s 
own manufacturing operations in the United 
States. 

(b) During the period of five years from 
the date of entry of this Final Judgment, 
any recipient of bills and specifications of 
materials, blueprints or any other drawings 
with respect to any cigar making machinery 
shall upon written application specifying 
any step or steps in the manufacture of 
such machinery which such recipient de- 
sires to observe be advised as to the next 
date on or about which defendant contem- 
plates the performance of such step or 
steps in the ordinary course of business; 
and such recipient shall, at his own ex- 
pense, be permitted to visit defendant’s 
plant for the purpose of observing the 
performance of such step or steps; pro- 
vided, however, that such visits may be 
restricted as follows: 

(1) to persons with proper federal 
security clearances if the performance is 
to take place within a restricted area; and 

(2) to not more than four such visits 
per year. 

Wit 


[Lease Periods and Restrictions] 


(a) Defendant is ordered and directed to 
notify within thirty days, in writing, each 
person who, on the date of entry of this 
Final Judgment, is a lessee of its cigar 
making machinery that at the option of 
the lessee its lease for cigar making ma- 
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chinery will be revised so as to provide 
for a lease period not to exceed one year, 
which said lease may be automatically re- 
newable for successive one-year periods, 
subject, however, to cancellation at the 
end of any one year period upon the giv- 
ing by the lessee of six months’ written 
notice to the defendant. 

(b) Defendant is enjoined and restrained 
after the date of entry of this Final Judg- 
ment from entering into any lease for 
cigar making machinery for a _ period 
longer than one year, which said lease 
may be automatically renewable for suc- 
cessive one-year periods, subject, however, 
to cancellation by the lessee at the end 
of any such one-year period by the giving 
of ninety days’ written notice to the 
defendant. 

(c) Notwithstanding subparagraph (b) 
of this Section VII, the defendant may 
enter into a lease covering a new type and 
model of cigar making machinery not 
manufactured by defendant on the date of 
entry of this Final Judgment which said 
lease may provide for an initial lease pe- 
riod of not to exceed five years and may 
be thereafter renewable at the option of 
the lessee for successive one-year periods 
after such initial five-year period, subject, 
however, to cancellation by the lessee at 
the end of said initial five-year period or 
thereafter at the end of any one-year pe- 
riod upon the giving by the lessee of ninety 
days’ written notice to the defendant. 

(d) Defendant is enjoined and restrained 
from: 

(1) prohibiting, or in any way subject- 
ing to defendant’s control or approval, 
experimentation with any leased cigar 
making machinery, or 

(2) prohibiting, or in any way sub- 
jecting to defendant’s control or approval, 
alterations in or attachments to any cigar 
making machinery; provided, however, 
that nothing herein shall be construed to 
relieve any lessee of the obligation to re- 
turn leased cigar making machinery to de- 
fendant upon termination of lease in good 
working order and condition, ordinary 
wear and tear excepted. 


VIII 
[Sale of Machinery Attachments| 
Defendant is ordered and directed to 
sell upon request to any person, upon non- 
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discriminatory terms, and regardless of 
whether or not such person is a lessee or 
prospective lessee of defendant’s cigar mak- 
ing machinery, any attachment for cigar 
making machines which defendant, at the 


time of such request, is offering for 
commercial distribution. 
Ix 
[Acquisitions] 


(a) Defendant is enjoined and restrained 
from acquiring, directly or indirectly, any 
person engaged in the manufacture or dis- 
tribution of cigar making machinery either 
by acquisition of securities thereof or by 
acquisition of its assets. 

(b) Nothing in this Paragraph IX, how- 
ever, shall be construed to prohibit: 


(1) Acquisition by defendant of all or 
part of the securities or assets of any of 
its subsidiaries; 

(2) Formation of subsidiaries by de- 
fendant and the transfer thereto of assets 
of defendant or of its subsidiaries; 

(3) Application to this Court, upon 
notice to the plaintiff, for permission to 
acquire the securities or assets of a per- 
son engaged in such manufacture or dis- 
tribution, which may be granted upon a 
showing by defendant that the effect 
of such acquisition will not be substan- 
tially to lessen competition or to tend 
to create a monopoly in the manufacture 
or distribution of cigar making machinery. 


x 
[Exclusive Agreements] 


Defendant is enjoined and restrained for 
a period of five years from the date of 
entry of this Final Judgment from entering 
into, adhering to, maintaining, furthering 
or renewing, directly or indirectly, any con- 
tract, agreement, or understanding with 
any person relating to cigar making 
machinery which: 


(1) Grants to defendant an exclusive 
license, an exclusive sublicensing right, 
or an exclusive immunity under any 
patent; or 

(2) Provides for disclosure to defend- 
ant on an exclusive basis of any inven- 
tion, formula, process or _ technical 
knowledge, other than (A) the results 
of joint development programs under- 
taken by defendant and such person or 
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(B) work done by established research or 
engineering organizations on behalf of 
defendant. 


XI 


[Allocation of Markets—Imports 
and Exports| 


Defendant is enjoined and restrained from 
entering into, adhering to, maintaining, or 
furthering, directly or indirectly, any con- 
tract, agreement or understanding with 
any person engaged in the manufacture or 
distribution of cigar making machinery to: 


(1) Divide manufacturing or distribu- 
tion territories; 


(2) Allocate markets among manufac- 
turers; or 


(3) Restrain, prevent or preclude the 
import into, or export from, the United 
States, its Territories and Possessions, 
of cigar making machinery. 


XII 
[Option To Purchase Machinery] 


Defendant is ordered and directed, at the 
end of five years after the date of entry 
of this Final Judgment, to give to all per- 
sons the option to purchase any cigar 
making machinery which defendant offers 
for commercial distribution; provided, how- 
ever, that at any time after the expiration 
of four years from the date of entry of 
this Final Judgment defendant may peti- 
tion this Court to be relieved from the 
requirements of this Paragraph XII and 
may be so relieved if it establishes to the 
satisfaction of this Court either (1) that 
competition has been established in the 
manufacture and distribution of cigar mak- 
ing machinery, or (2) that such option is 
not then necessary or appropriate in the 
premises. 


XIII 
[Notice of Judgment] 


(a) Defendant is ordered and directed 
within ninety days after the entry of this 
Final Judgment to furnish a true and com- 
plete copy of this Final Judgment to each 
of its officers, directors and employees at 
the policy level, and to each of its em- 
ployees engaged in leasing cigar making 
machinery, and within fifteen days there- 
after to file with the Clerk of this Court 
a statement as to the fact and manner in 
which defendant has complied with the 
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foregoing terms of this subparagraph (a) 
of Paragraph XIII. 

(b) Defendant is ordered and directed 
within ninety days after the entry of this 
Final Judgment to furnish a true and com- 
plete copy of this Final Judgment to each 
of its present lessees, and within fifteen 
days thereafter to file with the Clerk of 
this Court a statement as to the fact and 
manner in which defendant has complied 
with the foregoing terms of this subpara- 
graph (b) of Paragraph XIII. 


XIV 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the 
Attorney General, or the Assistant Attor- 
ney General in charge of the Antitrust 
Division, and on reasonable notice to de- 
fendant, made to its principal office, be 
permitted, subject to any legally recognized 
claim of privilege, (a) reasonable access 
during the office hours of defendant to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession, custody or control 
of defendant relating to any matters con- 
tained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
defendant but without restraint or inter- 
ference from it, to interview officers, di- 
rectors, agents or employees of defendant, 
who may have counsel present, regarding 
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any such matter. For the purpose of 
securing compliance with this Final Judg- 
ment, defendant upon the written request 
of the Attorney General, or the Assistant 
Attorney General in charge of the Anti- 
trust Division, and upon reasonable notice 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be reasonably 
necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means provided in this 
Paragraph XIV shall be divulged by any 
representative of the Department of Jus- 
tice to any person other than a duly au- 
thorized representative of such Department, 
except in the course of legal proceedings 
to which the United States is a party for 
the purpose of securing compliance with 
this Final Judgment, or as otherwise 
required by law. 


XV 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification or termina- 
tion of any of the provisions contained 
herein and for the enforcement of compli- 
ance therewith and the punishment of the 
violation of any of the provisions contained 
herein. 


[] 68,427] Technical Tape Corporation v. Minnesota Mining and Manufacturing 


Company. 


In the United States District Court for the Southern District of New York. Civ. 


No. 71-129. Filed July 18, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patent Infringement Suit—Misuse Defense—Tying 
Arrangement—Sufficiency of Evidence.—In defense to a patentee’s counterclaim for an 
injunction against further infringement of a patent covering cellophane tape, the alleged 
infringer asserted that the patentee unlawfully attempted to extend its patent monopoly 
of cellophane tape to cover products not within the patent. The doctrine that a court of 
equity will not lend its aid to protect a patent monopoly when the patentee is using it as an 
effective means of restraining competition with its sale of an unpatented product was not 
applicable. The alleged infringer did not establish that the patentee used its patent in an 
attempt to monopolize the sale of unpatented tapes or to gain some market or other 
advantage over other competitors in the field of the unpatented product. Short of a refusal 
to sell the patented cellophane tape unless a purchaser also buys unpatented tapes, or a 
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refusal to sell unpatented types unless the purchaser deals in patented tape to the exclusion 
of cellophane or other tapes of other manufacturers, the doctrine is not applicable. 

See Combinations and Conspiracies, Vol. 1, J 2013.500. 

For the plaintiff: Daniel L. Morris, New York, N. Y. (John W. Thompson, Emanuel 
E. Sternfield, Robert D. Spille, and Curtis, Morris & Safford, of counsel). 

For the defendant: Harold J. Kenney and Robert I. Coulter, St. Paul, Minn.; M. K. 
Hobbs, Platteville, Wis.; H. H. Hamilton, New York, N. Y.; and Edward A. Haight and 


John W. Hofeldt, Chicago, III. 
Opinion 
[Patent Suit] 

ALEXANDER Bricks, District Judge [Jn full 
text except for omissions indicated by aster- 
isks]: Technical Tape Corporation, herein- 
after referred to as “Tech Tape,” seeks a 
judgment declaring that United States 
Patent 2,177,627 is invalid and not infringed 
by the product it manufactures and markets 
under the trade name “Tuck.” Minnesota 
Mining & Manufacturing Company, the de- 
fendant, which will be referred to as “3 M,” 
has counterclaimed for an injunction against 
further infringement and damages. 

ue 

[Misuse Claimed] 


By way of reply to 3 M’s counterclaim 
for an injunction against further infringe- 
ment and damages Tech Tape asserts that 
3 M has unlawfully attempted to extend 
its patent monopoly of cellophane tape to 
cover products not covered by any valid 
claim thereof. It seeks to invoke the doctrine 
enunciated in Morton Salt Co. v. G. S. Suppiger 
Co. [1940-1943 Trappe Cases f 56,176], 314 
U. S. 488 (1942) that a court of equity will 
not lend its aid to protect a patent monopoly 
when the patentee is using it as an effective 
means of restraining competition with its 
sale of an unpatented article. To prevail 
in this position, therefore, Tech Tape must 
establish that 3 M used the Drew Patent 
in an attempt to monopolize the sale of 
unpatented tapes or to gain some market 
or other advantage over other competitors 
in the field of the unpatented article. Auto- 
matic Radio Manufacturing Co. Inc. v. Hazel- 
tine Research, Inc. [1950-1951 Trape CASES 
7 62,634], 339 U. S. 827 (1950), rehearing 
den., 340 U. S. 846 (1950). Short of a 
refusal to sell its Scotch Brand Cellophane 
Tape unless the purchaser also bought its 
unpatented tapes, or a refusal to sell un- 
patented tapes unless the purchaser deals 
in Scotch Brand Cellophane Tape to the 
exclusion of cellophane or other tapes of 
other manufacturers, the Morton Salt case 
doctrine is inapposite. 
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[Proof Insufficient] 


There has been a complete failure of 
proof that the sales policy of 3 M falls 
within the interdicted conduct. 3 M dis- 
tributes its products through upwards of 
30,000 outlets. Included among them are 
more than 6,000 paper wholesalers and 4,000 
commercial stationers. Many thousands of 
3 M’s distributors and jobbers handle com- 
petitive tapes and 3 M has never required 
either that they handle its tapes exclusively 
or as a condition of buying one type of 
tape that they also buy any other. A large 
percentage of distributors identified by the 
President of Tech Tape as 3 M distribu- 
tors in the New York area are, according 
to his testimony, also distributors of Tech 
Tape’s products. He further testified that 
many Tech Tape jobbers or distributors 
also handle 3 M products. Of the large 
number of 3 M distributors over the ap- 
proximately three year period preceding the 
trial Tech Tape points to seven, who in 
the aggregate account for a relatively minu- 
tial portion of the total 3 M tape business, 
to establish its contention. The situation 
with respect to each of these seven dis- 
tributors has been considered and the Court 
is satisfied that the conduct of 3 M in each 
instance was motivated solely by honest 
business considerations in no wise related 
to an attempt to extend the monopoly of 
the Drew Patent. 


[Validity of Patent] 


The Drew Patent is valid and infringed. 
A decree for an injunction and an account- 
ing may be submitted in accordance with 
this Opinion. Decision on whether the 
damages found should be increased pur- 
suant to 35 U. S. C. A. § 284 is deferred 
until the coming in of the Master’s report. 
See Patterson-Ballagh Corp. v. Moss, 201 F. 
2d 403, 408 (9th Cir. 1953) and cases cited. 


The foregoing shall constitute Findings 
of Fact and Conclusions of Law in accord- 
ance with Fed. R. Civ. P. 52(a). 
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[1 68,428] Sola Electric Co. v. General Electric Company and General Electric 
Company, successor to General Electric Distributing Corporation, by merger. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 54 C 128. Dated June 22, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Contributory Infringement—Misuse De- 
fense—Effect of Patent Laws.—In a patent infringement suit concerning a combination 
patent, the alleged infringer claimed that the patentee misused its patent by selling an 
unpatented element of the patented combination with an implied license to use the patented 
combination without charge in violation of the doctrine announced in the Mercoid cases, 
320 U. S. 661, 320 U. S. 680. The patentee contended that Congress changed the doctrine 
of the Mercoid cases by its enactment of Section 271(d), Title 35, United States Code, 
which provides, in part, that no patent owner otherwise entitled to relief shall be denied 
relief or deemed guilty of misuse or illegal extension of the patent right (1) by deriving 
revenue from acts which if performed by another without his consent would constitute 
contributory infringement of the patent, (2) by licensing or authorizing another to perform 
acts which if performed without his consent would constitute contributory infringement 
of the patent, or (3) by seeking to enforce his patent rights against infringment or 
contributory infringement. The patentee in the instant suit had done that which Section 
271(d) has declared not to be a misuse of the patent right. Therefore, this section of the 
patent law makes proper and lawful that which under the doctrine of the Mercoid cases 
would have been a misuse of the patent. 


See Combinations and Conspiracies, Vol. 1, § 2013; Private Enforcement and Pro- 
cedure, Vol. 2, J 9041.155. 


For the plaintiff: Thiess, Olson, Mecklenburger, von Holst & Coltman, Chicago, IIl. 
For the defendant: Brown, Jackson, Boettcher & Dienner, Chicago, Ill. 


Memorandum 
[Patent Suit—Misuse Defense] 


Joun P. Barnes, District Judge [Jn full 
text except for omissions indicated by aster- 
isks|27* 


Sola Electric Co., the plaintiff, complained 
of General Electric Company, the defendant, 
charging infringement of Sola Patent No. 
2,346,621, issued August 11, 1944, on an 
application filed November 13, 1943, and 
seeking an injunction and an accounting 
for damages. To the charge of infringe- 
ment, General Electric Company pleaded 
the defenses of invalidity of the patent, 
non-infringement thereof, and unenforce- 
ability of the patent because of misuse 
thereof by the plaintiff. General Electric 
Company counter-claimed against Sola Elec- 
tric Co. for a declaratory judgment that 
Sola Patent No. 2,346,621 is invalid and 
that General Electric Company has neither 
infringed nor contributed to infringement 
thereof. General Electric Company also 
counter-claimed against Sola Electric, charg- 
ing infringement by Sola Electric Co. of 
Brooks Patent No. 2,562,693, issued July 31, 
1951, on an application filed December 31, 1948, 
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and owned by General Electric Company and 
seeking an injunction and an accounting for 
damages. To this counter-claim Sola Electric 
Co. pleaded the defense of non-infringement. 

se See 


[Basis of Defense—Patent Statute] 


One of the principal contentions of the 
defendant is that the plaintiff has misused 
its patent. Its thesis is as follows: The 
patent claims cover a system including the 
following elements in combination: (a) An 
alternating current source of predetermined 
voltage and frequency; (b) a gaseous dis- 
charge tube (lamp); (c) a transformer hav- 
ing a core with primary and secondary 
windings and a shunt between them; and 
(d) a condenser. Three of the elements, 
that is to say, the lamp, the condenser and 
the secondary core portion and winding of 
the transformer are said to be so propor- 
tioned as to give “series resonance” in the 
secondary or lamp circuit. This condition 
of “series resonance” is disclosed as char- 
acteristic of the invention; it can only exist 
in a resonant system. The lamp is speci- 
fied as a component of the resonant system 
and is, therefore, an active essential element 
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of the disclosed combination. It cannot be 
regarded as a mere environmental element 
or as a transient medium. Neither the plain- 
tiff nor the other ballast manufacturers that 
it has licensed sell the patented system. 
Neither do they sell lamps. Both plaintiff 
and its licensees sell ballasts not covered 
by the patent in suit, said ballasts being 
sold with an implied license to their cus- 
tomers to use the patented system without 
charge. Accordingly, the patent is being em- 
ployed and has been employed in supressing 
competition in unpatented ballasts. This, 
the defendant contends, is a violation of 
the doctrine announced in Mercoid Corp. 
v. Mid-Continent Investment Company (1944) 
[1944-1945 TrapE Cases § 57,201], 320 U. S. 
661, and Mercoid Corp. v. Minneapolis-Honey- 
well Regulator Co. [1944-1945 Trane CaAsEs 
1 57,202], 320 U. S. 680, and like cases. The 
court is strongly inclined to think that 
such conduct is violative of the doctrine of 
those cases. The plaintiff, on the other hand, 
says that the Congress of the United States 
has changed the law of the Mercoid Cases 
by the following statute, effective Jan. 1, 
1953 (§ 1, c. 950, 66 Stat. 811; §271(d), 
mitle 35) U.S: Code): 


“(a) Except as otherwise provided in 
this title, whoever without authority 
makes, uses or sells any patented inven- 
tion, within the United States during the 
term of the patent therefor, infringes the 
patent. 


“(b) Whoever actively induces infringe- 
ment of a patent shall be liable as an 
infringer. 

“(c) Whoever sells a component of a 
patented machine, manufacture, combina- 
tion or composition, or a material or ap- 
paratus for use in practicing a patented 
process, constituting a material part of 
the invention, knowing the same to be 
especially made or especially adapted for 
use in an infringement of such patent, 
and not a staple article or commodity of 
commerce suitable for substantial non- 
infringement use, shall be liable as a 
contributory infringer. 


“(d) No patent owner otherwise en- 
titled to relief for infringement or con- 
tributory infringement of a patent shall 
be denied relief or deemed guilty of mis- 
use or illegal extension of the patent 
right by reason of his having done one or 
more of the following: (1) derived rev- 
enue from acts which if performed by 
another without his consent would con- 
stitute contributory infringement of the 
patent; (2) licensed or authorized another 
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to perform acts which if performed with- 
out his consent would constitute con- 
tributory infringement of the patent; (3) 
sought to enforce his patent rights against 
infringement or contributory infringe- 
ment.” 


[Decisions and Articles] 


The court’s attention has been called to 
the following cases: Dr. Salsbury’s Labora- 
tories v. J, D. Russell Co. Laboratories, 121 
Fed. Supp. 709; Dr. Salsbury’s Laboratories 
v. J. D, Russell Co. Laboratories [1954 TRrave 
CASES {| 67,732], 212 Fed. 2d 414; Dr. Sals- 
bury’s Laboratories v. J. D. Russell Co. Lab- 
oratories, 97 Fed. Supp. 695; Dr. Salsbury’s 
Laboratories v. J. D. Russell Co. Laboratories 
[1952 TRADE CASEs {[ 67,326], 198 Fed. 2d 473; 
Hall Laboratories v. Spring Cotton Mills, Inc., 
112 Fed. Supp. 29; United States v. United 
States Gypsum Co. et al. [1955 Trape CAsEs 
J 68,112], 134 Fed. Supp. 69; Southern States 
Equipment Corp. v. USCO Power Equipment 
Corp., 209 Fed. 2d 111; Cole v. Hughes Tool 
Company [1954 Trape Cases J 67,857], 215 
Fed. 2d 924; Jones v. Radio Corporation of 
America, 131 Fed. Supp. 82, and to articles 
in Law Reviews as follows: 66 Harvard 
Law Review, 909; Professor S. Chesterfield 
Oppenheim in 54 Michigan Law Review 
199. 


[Doctrine of Mercoid Cases Changed] 


The court has considered the statute in 
question, the cases and articles relating to 
it, and the arguments of counsel and can- 
not escape the conviction that it was the 
purpose of Congress to change the law as 
announced in the two Mercoid cases: Mer- 
coid Corp. v. Mid-Continent Investment Co. 
[1944-1945 Trane Cases { 57,201], 320 U. S. 
661, and Mercoid Corp. v. Minneapolis-Honey- 
well Regulator Co, [1944-1945 TrapE CASES 
{ 57,202], 320 U. S. 680, and that it did change 
the law as announced in those cases. One 
effect (indirect, perhaps) of paragraph (c) 
of said section is that (1) sales of that 
which does not constitute “a material part 
of the invention” and (2) sales of that which 
is “a stable article or commodity of com- 
merce suitable for substantial non-infring- 
ing use’ do not constitute misuse. The 
ballasts that the plaintiff and its licensees 
sell certainly are “a material part of the 
invention” and are not “a stable article or 
commodity of commerce suitable for sub- 
stantial noninfringing use.” 

Sub-paragraph (d) of Section 271 is the 
paragraph with which we are particularly 
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concerned at this time. It certainly makes 
substantial changes in the law as announced 
in the Mercoid cases. It seems to the court 
that the defendant’s thesis above set forth 
merely shows that the plaintiff has derived 
revenue from acts which, if performed by 
another without plaintiff’s consent, would 
constitute contributory infringement of the 
patent, that the plaintiff has licensed or 
authorized others to perform acts which if 
performed without the plaintiff’s consent 
would constitute contributory infringement 
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of the patent, and that the plaintiff has 
sought to enforce its patent rights against 
infringement and contributory infringement. 
These acts are by paragraph (d) of Section 
271, above quoted, declared not to be misuse 
of the patent right. The court holds, ac- 
cordingly, that the said Act of 1952 makes 
proper and lawful that which under the 
doctrine of the Mercoid cases, above cited, 
would have been a misuse of the patent. 
ORK 


[1 68,429] William Inge and The W-S Bus Stop Company v. Twentieth Century-Fox 


Film Corporation. 


In the United States District Court for the Southern District of New York. Civil 


111-222. Filed July 31, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Copyrights—Restriction on Use of Copyrighted Ma- 
terial—Legality—Antitrust Defense as a Bar to Suit—A provision of a contract between 
an author of a copyrighted play and a motion picture company which prohibited the 
motion picture company from releasing its film version of the play until a specified date, 
if any first-class stage presentation of the play were appearing, or if within thirty days 
following the closing of any current first-class company contracts were signed for a new 
first-class company, was not illegal under the antitrust laws. Under the copyright statute, 
the unauthorized public performance of a dramatic work by means of a motion picture 
is unquestionably an infringement. The author in the instant case had a right to license 
his copyright for motion picture purposes. Any limitations in the license are binding, 
except where they are contrary to public policy or in violation of law. The fact that a 
dramatist guild, to which the author belonged, required that so-called pre-production deals 
be completed before the opening of the play on the stage, and that there be a restriction 
on the time before which the motion picture version of a play may be released, did not 
make the restriction illegal. Since there were so many sources of supply from which 
motion picture companies could obtain material for motion pictures and the relevant market 
was so broad, it did not appear there was an illegal monopoly under the Sherman Act. 
Furthermore, in balancing the policy of the copyright laws and the policy of the antitrust 
laws, the instant antitrust defense did not constitute a bar to the instant suit to enjoin 
the release of the motion picture. 


See Combinations and Conspiracies, Vol. 1, {| 2013.840; Monopolies, Vol. 1, § 2610.550; 
Private Enforcement and Procedure, Vol. 2, 9042. 


For the plaintiffs: Paul, Weiss, Rifkind, Wharton & Garrison, New York, N. Y. 
(Jay H. Topkis and Stephen Wise Tulin, of counsel). 


For the defendant: Dwight, Royall, Harris, Koegel & Caskey, New York, N. Y. 
(John F. Caskey, Harry J. McIntyre, and Herbert C. Earnshaw, of counsel). 


Opinion 
[Injunction Sought] 


Levet, District Judge [In full text except 
for omissions indicated by asterisks]: This 
is a motion by plaintiffs for a preliminary 
injunction to restrain the defendant during 
the pendency of this action and until Decem- 
ber 1, 1956, from exhibiting in the United 
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States or Canada any motion picture version 
of the work entitled “Bus Stop,” and for 
other collateral relief. The action was begun 
in the Supreme Court, New York County, and 
later removed to this Court. 


[Agreement Between Parties] 


The plaintiff William Inge was the author 
and The W-S Bus Stop Company, a limited 
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Partnership, hereinafter referred to as plain- 
tiff company, was the Broadway producer 
of the play “Bus Stop.” The defendant is 
a Delaware corporation engaged in the 
production of moving pictures. 


Prior to May 19, 1954, plaintiff Inge wrote 
the original dramatic work entitled “Bus 
Stop.” The plaintiff company is the as- 
signee of Whitehead-Stevens Productions, 
Inc. under a contract with the plaintiff 
Inge, dated November 15, 1954, and has the 
sole and exclusive right to produce and 
present the play on the stage of the United 
States and Canada, subject, however, to the 
contract between plaintiff Inge and the de- 
fendant, hereinafter mentioned. 


On March 23, 1955, an agreement was 
made between plaintiff Inge and the de- 
fendant, whereby Inge granted to the de- 
fendant certain motion picture and other 
rights in the play. The plaintiff company 
consented to the agreement. The provi- 
sion which is involved here is Paragraph 
FIFTEENTH of this contract, which is as 
follows: 


“(a) With respect to release of the 
first motion picture version of the Play, 
Purchaser agrees as follows: 


“1, With respect to United States and 
Canada, Purchaser agrees not to release 
said motion picture anywhere therein 
until all first-class stage presentations 
of the Play therein have closed (as herein 
defined), or June 1, 1956, whichever is 
earlier. All first-class stage presenta- 
tions of the Play in United States and 
Canada shall be deemed to have ‘closed’ 
if (i) the first-class stage presentation 
of the Play on Broadway, New York 
shall have closed and (ii) after September 
15, 1955 there shall have elapsed a period 
of thirty (30) days during which period 
no first-class road company of the Play 
shall have been presented in the United 
States or Canada and during which period 
there have not been executed a contract 
for a first-class road booking of the Play 
in the United States or Canada thereafter 
and contracts with the two leads in the 
Play to appear therein. Seller agrees 
that, after the close of the first-class 
presentation of the Play on Broadway, 
New York, Seller will in good faith 
notify Purchaser of plans concerning a 
road tour of the Play in the United States 
or Canada. 

“2. With respect to England, Scotland 
and Wales (herein called England) if 
prior to January 1, 1956 a contract has 
been executed for a first-class presenta- 
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tion of the Play in England and pursuant 
to said contract said presentation is 
scheduled to open on or before March 
1, 1956, then and in that event Purchser 
agrees not to release said motion picture 
in England until the said first-class pre- 
sentation of the Play shall have closed 
or June 1, 1956, whichever is earlier. 

“3. With respect to Australia and New 
Zealand, if prior to January 1, 1956 a 
contract has been executed for a first- 
class presentation of the Play in Australia 
or New Zealand and pursuant to said 
contract said presentation is scheduled 
to open on or before March 1, 1956, then 
and in that event Purchaser agrees not 
to release said motion picture in Australia 
or New Zealand until the said first-class 
presentation of the Play shall have closed 
or June 1, 1956, whichever is earlier. 

(b) With respect to United States and 
Canada, England and Australia, Pur- 
chaser agrees that until four (4) weeks 
prior to the earliest date on which the first 
motion picture produced hereunder may 
be released in each of said countries, 
Purchaser will not cause any theatre 
in such territory under the control of 
Purchaser, to advertise the date of the 
opening in said theatre of the said motion 
picture. Nothing herein contained shall 
prevent Purchaser at any time from ad- 
vertising or publicizing the said motion 
picture in such manner as Purchaser may 
determine.” 


By a letter agreement or modification bear- 
ing the same date, the date “June 1, 1956” 
was changed to “December 1, 1956.” 


[Run of Play] 


The play had a successful run of well 
over a year on Broadway, closing on April 
21, 1956. A road company was able to earn 
profits for the producer of $86,139.13. The 
then current road company closed in New 
Haven, Connecticut, on May 5, 1956. Under 
the terms of the agreement between the 
parties, the defendant was to become en- 
titled to release its film “Bus Stop,” unless 
within thirty days, or by June 4, 1956, 
contracts were signed for a further first- 
class road company. 

On May 8, 1956, Audrey Wood as at- 
torney-in fact for plaintiff Inge, wrote 
Joseph Moskowitz, vice-president of the 
defendant, to the effect that the last road 
company of the play closed on May 5, 1956, 
in New Haven, and notified the defendant 
that the plaintiffs intended to take the 
play on tour in the Fall of the year, enclos- 
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ing a projected road company tour schedule 
commencing on August 13 at Chicago and 
running through the months of October 
and November 1956 and continuing through 
December 1956 and January and February 
1957. 


[Release of Film] 


At some time before May 19, 1956, ap- 
parently the defendant determined to re- 
lease the picture “Bus Stop” in August 
1956. Notice of this intention appears in 
an inconspicuous line of a copy of the 
Motion Picture Herald of May 19, 1956. 
The same announcement was contained in 
the same publication of May 26, 1956. 
Whatever defendant’s reasons were for 
this proposed action, it appears that its 
vice president in his affidavit said: “This 
company has no picture of the quality and box 
office appeal of ‘Bus Stop’ to substitute for it.” 
Defendant may have been confronted with 
the problem arising from its error in sched- 
ule production. 


Plaintiffs contend that they were un- 
aware of the defendant’s decision to release 
prematurely the film and, therefore, went 
ahead with their plans for a further road 
company. 


[Re-Run of Play] 


On May 28, 1956, plaintiff company and 
one Jules Pfeiffer entered into a sub-licens- 
ing agreement, whereby Pfeiffer secured 
first-class stage rights in “Bus Stop” for 
a first-class company on tour. Plaintiff 
Inge concurred in this agreement in a rider 
accompanying the same. This contract with 
Pfeiffer obligated him to present the play 
in a first-class theatre, with a first-class 
cast, and with a first-class director. 
Pfeiffer is reputed to be an experienced 
producer. On May 31, 1956, it appears that 
Pfeiffer entered into a contract for a theatre 
in Chicago. Miss Helen Gallagher, star of 
“Hazel Flagg” and “Pajama Game” and 
featured in other plays, and Rip Torn, who is 
reputedly playing the lead on Broadway in 
“Cat On A Hot Tin Roof,” were engaged 
to play the two leads. 


[Defenses] 
The defendant opposes this application 
upon the following grounds: 


(1) The restrictions on the release date 
of the motion picture “Bus Stop” are il- 
legal, immoral and unenforceable; 
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(2) That the conditions of Paragraph 
FIFTEENTH have not been met; and 


(3) That there is no basis for equitable 
relief presented by plaintiffs’ application 
for a preliminary injunction. 


[Copyright Law] 


It is elementary that under the terms 
of the present copyright statute, 17 USCA 
§ 1 et seq., the unauthorized public perform- 
ance of a dramatic work by means of a 
moving picture is unquestionably an infringe- 
ment. Metro -Goldwyn- Mayer Distributing 
Corporation v. Bijou Theatre Co., 1 Cir., 1932, 
59 F. 2d 70; Stodart v. Mutual Film Corp., 
Di Ga San Den Nippon Ole 240 e Redaas 7. 
aff'd 2 Cir., 1949, 249 Fed. 513; Stonesifer 
v. Twentieth Century-Fox Film Corp., D. C. 
SD. iCal, 1942, 48 Ba Suppsnlooseaticda® 
Cir., 1944, 140 F. 2d 579. 


The plaintiff Inge, of course, had a right 
to license his copyright for moving picture 
and other purposes. In Fox Film Corp. 
v. Doyal, 286 U. S. 123, 127, Chief Justice 
Hughes said: 


“*« %* * The owner of the copyright, if 
he pleases, may refrain from vending or 
licensing and content himself with simply 
exercising the right to exclude others 
from using his property. Compare Con- 
tinental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405, 422, 424.” 


[No Antitrust Violation] 


Any limitations or conditions which the 
parties see fit to insert will be binding 
and may be enforced except where they 
are contrary to public policy or in viola- 
tion of law. Buch v. Hillsgrove Country 
Club ince Da eC OR. 93%, al ie Bee SUD: 
643; Manners v. Morosco, 252 U. S. 317; 
Underhill v. Schick, 238 N.Y. 7. 


There appears to be nothing in the 
agreement nor its background which sus- 
tains the defendant’s contention in refer- 
ence to the: alleged invalidity of the re- 
strictions in reference to the release date. 
The defendant asserts that the Dramatist 
Guild, to which plaintiff Inge belonged, 
required: 


(1) That the so-called “pre-production 
deal,” that is, a sale of the motion picture 
rights in a play which has not yet opened 
on the stage, be completed before the 
opening of the play on the stage; and 
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(2) That the Dramatist Guild made it 
mandatory in transactions for purchasing 
the rights to make motion pictures from 
proposed or active Broadway stage plays, 
that there be a restriction on the time 
before which the motion picture may be 
released. 


The fact that this feature may have in- 
fluenced plaintiff Inge in refusing to execute 
a contract without such a restrictive date is 
not necessarily indicative of any improper 
restriction in the agreement itself nor any 
indication of so-called restraint of trade or 
other invalidity. The fact is that the copy- 
right belonged to Inge, that he is a party 
who made the contract, that there was no 
necessity for the purchase of this particular 
film by the defendant since it appears that 
as a matter of fact film companies draw 
only a portion of their stories from the 
members of the Guild. According to the 
affidavit of Edward E. Colton, the negotia- 
tor appointed by the Dramatist Guild, in 
1953, 1954 and 1955 fewer than sixteen plays 
per year were sold in negotiations in which 
the Guild participated, whereas according 
to the affidavit of Rae Fixel, in 1955 Ameri- 
can film companies made a total of 392 
films. Since there are so many other 
sources of supply in existence and the rele- 
vant market is so broad, it does not appear 
that there is an illegal monopoly under 
Section 2 of the Sherman Act. See United 
States v. E. I. du Pont de Nemours and 
Company, decided June 11, 1956, United 
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States Supreme Court [1956 Trape CASES 
J 68,369]. 


[Defense No Bar to Relief] 


The antitrust defense of defendant, 
Twentieth Century-Fox Film Corporation, 
does not appear to be sustained by facts, 
and this defense, I believe, does not con- 
stitute a bar to injunctive relief. See 
Alfred Bell & Co. v. Catalda Fine Arts, 2 Cir. 
[1950-1951 Trane Cases { 62,893], 1951, 
191 F. 2d 99; Mytinger & Casselberry, Inc. 
v. Numanna Laboratories Corp., 7 Cir., 1954, 
215 F. 2d 382. In the Bell case, supra, 
Judge Frank expressed the principles in- 
volved as follows: 

“e * * We have here a conflict of 
policies: (a) that of preventing piracy 
of coprighted [sic] matter and (b) that 
of enforcing the anti-trust laws. We must 
balance the two, taking into account the 
comparative innocence or guilt of the 
parties, the moral character of their re- 
spective acts, the extent of the harm to 
the public interest, the penalty inflicted on 
the plaintiff if we deny it relief. As the 
defendants’ piracy is unmistakably clear, 
while the plaintiffs’ infraction of the anti- 
trust laws is doubtful and at most mar- 
ginal, we think the enforcement of the 
first policy should outweigh enforcement 
of the second.” (p. 106) 

*k Ok x 


The above constitutes the Findings of 
Fact and Conclusions of Law upon which 
this preliminary injunction is granted. 

Settle order on notice. 


[ 68,430] Lorraine Valuskis v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of California, Central 


Division. No. 15,146-HW. Filed April 2, 1956. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Tolling of Statute—Pendency of Government Action—When Government 
Suit Ceases To Be Pending.—Under Section 5 of the Clayton Antitrust Act, which pro- 
vides that the running of a statute of limitations in a private right of action under the 
antitrust laws shall be suspended during the pendency of a Government antitrust action 
under certain circumstances, a Government antitrust action does not cease to be pending 
until a final judgment has been rendered as to all of the issues in the Government action. 
Under the Federal Rules of Civil Procedure, in the absence of an express determination 
that an adjudication of less than all of the claims in a multiple claim action should be final, 
any order or other form of decision which adjudicates less than all of the claims does not 
terminate the action as to any of the claims. Therefore, the defendants’ contention, in the in- 
stant action, that a Government suit ceased to be pending when the issue involved in the 
Private case was finally determined in the Government suit was rejected, since all of the 
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claims in the Government suit had not been finally determined and there was no express 
determination that the ruling as to such issue should be final. 


See Private Enforcement and Procedure, Vol. 2, f 9010.275. 
For the plaintiff: Weller & Corinblit, Fred A. Weller, Jack Corinblit, Ernest M. 


Silver, and Kenny & Morris, Los Angeles, Cal. 


For the defendants: Freston & Files; 
& Wright; Charles A. Loring; O’Melveny 
F. Westbrook, Jr.; all of Los Angeles, Cal. 


Memorandum Re Motion for 
Summary Judgment 


[Motion Picture Suits] 


Harry C. Westover, District Judge [Jn 
full text]: Subsequent to the decision of the 
Supreme Court in United States v. Paramount 
[1948-1949 Trane Cases { 62,244], 334 U. S. 
131, a large number of theatre owners and 
operators throughout the United States filed 
suits against the defendants named in the 
Paramount action, claiming damages because 
of the conspiracy as found in that case. In 
those actions the defendants generally pleaded 
the statute of limitations as the complaints 
were filed many years after accrual of the 
damages claimed by the various plaintiffs. 


[Statute of Limitations] 


One of the questions presented to the 
courts for determination was the period of 
the statute of limitations in such anti-trust 
cases. This Court, among others, held the 
applicable period of limitation in California 
was either one or three years (Manny v. 
Warner Bros. Pictures [1953 TRape Cases 
{ 67,606], 116 F. Supp. 807). In that case 
as well as others filed under the anti-trust 
laws plaintiffs contended the running of the 
statute of limitations had been suspended 
during pendency of the equity suits brought 
by the United States against the defendants, 
U.S. v. Paramount, et al. 


[Suspension of Running of Statute] 


In the Paramount case a number of the 
distributing and producing companies were 
named as defendants, and during the course 
of litigation Consent Decrees and Decrees 
after trial were rendered by the Court. It 
has been the contention of plaintiffs in such 
anti-trust cases that the statute was tolled 
against all defendants until a final determi- 
nation of United States v. Paramount, supra. 
It has been defendants’ contentions in these 
cases that tolling of the statute ceased when 
final judgments were rendered against each 
individual defendant. That question was 
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also adjudicated by this Court which held 
in Manny v. Warner Bros., supra, that the 
statute of limitations commenced to run as 
against the individual defendants as the ac- 
tion was terminated as to each. No appeal 
was taken from that decision. 


Many issues were determined in the 
Paramount case, supra, such as price fixing, 
runs and clearances, pooling agreements, for- 
mula deals, master agreements and franchises, 
block booking, discrimination, competitive 
bidding, divestiture, et cetera. Subsequent 
to the judgment in the trial court certiorari 
was granted by the United States Sup- 
reme Court which, in passing upon the 
Decree, rendered a judgment affirming in 
part and reversing in part the judgment of 
the trial court and remanded the case for 
further proceedings in conformity with its 
opinion. A reading of the opinion indicates 
that the Supreme Court, in passing upon 
the findings and judgment of the trial court, 
sustained the trial court relative to the 
issue of runs and clearances. 


In Theatre Enterprises, Inc. v. Paramount 
Film Distributing Corp. [1954 TrApE CASES 
{ 67,640], 346 U. S. 537, decided in 1954— 
eight years after the decree of the trial 
court in the Paramount case—the Supreme 
Court, in a note, had this to say at page 543: 


“The 1946 decree of the three-judge 
District Court enjoined the defendants, 
inter alia, from conspiring with respect to 
runs and clearances. The decree was 
stayed by Mr. Justice Reed pending the 
appeal to this Court. The stay expired, 
by its own terms, when the Court ren- 
dered its decision on May 3, 1948. But 
this decision remanding the case to the 
District Court for further consideration, 
in no way altered the lower court’s find- 
ings as to runs and clearances. 334 U. S. 
131, 144-148; 85 F. Supp. 881, 885, 897. 
Hence, the injunctive provisions of the 
1946 decree concerning runs and clear- 
ances were left intact. Following this 
Court’s decision, the order on mandate 
was entered in the District Court on June 
25, 1948.” 
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Upon remand, the trial court was of the 
opinion that the issue relative to runs and 
clearances had been finally determined; and 
in United States v. Paramount Pictures [1948- 
1949 TrapeE Cases J 62, 2 85 F. Supp. 881 
at 885, said: 


“In its opinion seetaitainl the case for 
further consideration in certain respects, 
the Supreme Court affirmed our findings 
as to price-fixing, runs, clearances, and 
discriminatory licenses and other practices 
which we found to be unlawful, with cer- 
tain minor reservations as to the unlaw- 
fulness of joint interests and franchises.” 


Defendants herein now contend litigation 
in United States v. Paramount, supra, relative 
to runs and clearances, became final either 
on May 3, 1948 (when the Supreme Court 
rendered its decision) or when the mandate 
was entered in the District Court on June 


25, 1948. 


Judge Patrick T. Stone of the Western 
District of Wisconsin, in the case of Sheldon 
M. Grengs v. Twentieth Century-Fox Film 
Corporation, et al., Civil Action #2246, 
granted a Motion for Summary Judgment 
on the ground that the Paramount case 
ceased to pend after June 25, 1948, within 
the meaning of Section 5 of the Clayton 
Act. The case is now on appeal. 


[Facts in Instant Case] 


According to the complaint on file in the 
action at bar plaintiff ceased to operate the 
Bell Theatre and disposed of her interest 
therein on May 31, 1940, which was the 
latest possible date upon which any injury 
to her business or property in that theatre 
could have occurred. The complaint was 
not filed until February 6, 1953—almost 
thirteen years after the accrual of the al- 
leged cause of action. 


[Issue] 


Admitting, arguendo, that the case at bar 
is predicated solely upon runs and clear- 
ances as contended by defendants, the ques- 
tion now presented for decision is whether 
or not the statute of limitations commenced 
to run from the date of the decision of the 
Supreme Court sustaining the trial court’s 
findings on runs and clearances or the date 
the mandate was filed. 


[Clayton Act] 


Section 5 of the Clayton Act (15 U.S.C. A. 
§ 16) provides: 
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me .. the running of the statute of 
limitations based in whole or in 
part on any matter complained of in said 
suit or proceeding shall be suspended 
during the pendency thereof.” 


Other than the Grengs case, supra, no au- 
thority has been presented to this Court in 
which any court has held that the Para- 
mount case ceased to pend on June 25, 1948. 


[Rules of Civil Procedure] 


Rule 54(b) of the Federal Rules of Civil 
Procedure reads as follows: 


“Judgment Upon Multiple Claims. When 
more than one claim for relief is pre- 
sented in an action, whether as a claim, 
counter-claim, cross-claim, or third-party 
claim, the court may direct the entry of 
a final judgment upon one or more but 
less than all of the claims only upon an 
express determination that there is no 
just reason for delay and upon an express 
direction for the entry of judgment. In 
the absence of such determination and 
direction, any order or other form of 
decision, however designated, which ad- 
judicates less than all the claims shall not 
terminate the action as to any of the 
claims, and the order or other form of 
decision is subject to revision at any 
‘time before the entry of judgment ad- 
judicating all the claims’.” 


No attempt was made either by the Su- 
preme Court or by the trial court to comply 
with Rule 54(b) requirements relative to 
final judgment. The rule provides that in 
the absence of such determination and di- 
rection any order or other form of decision 
which adjudicates less than all the claims 
shall not terminate the action as to any of 
the claims, and the order or other form of 
decision is subject to revision at any time 
before the entry of judgment adjudicating 
all the claims. See Matanuska Valley Lines, 
Inc, v. Neal, 22 F. R. S. 54b.4--1, Case 1. 


[Dickinson Case] 


Judge Ryan of the United States District 
Court for the Southern District of New 
York, in Leonia Amusement Corp. v. Loew's, 
Inc. [1953 Trape Cases { 67,592], 117 F. 
Supp. 747, at page 759, quotes the unre- 
ported decision of the District Court of the 
Western District of Missouri of March 7, 
1949—Dickinson v. Twentieth Century-Fox 
Film Corp.—as follows: 


“The final judgment that is contem- 
plated by Section 5 of the Clayton Act, 
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supra, is a judgment that is in effect “res 
judicata” of all the issues in an antitrust 
action, and not such as is only a partial 
determination of some of the issues.’ ” 


Also on page 761 Judge Ryan says: 


“T conclude that the decree of February 
8, 1950, terminated the Paramount suit as 
to the defendants, Universal, United Ar- 
tists and Columbia, who filed no appeal, 
and that it became final on April 8, 1950, 
when the period for filing an appeal ex- 
pired. As to defendants, Loew’s, Fox and 
Warner, who appealed the decree of Feb- 
ruary 8, 1950, the Paramount suit was 
terminated on October 16, 1950 when 
the Supreme Court denied the petitions 
for rehearing.” 
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[Ruling] 


Even in the face of the statement of the 
Supreme Court relative to the fact that its 
Decree in no way altered the lower court’s 
findings as to runs and clearances, never- 
theless we are forced to the conclusion that 
the Paramount case as to runs and clear- 
ances did not cease to pend, either upon the 
decision of the Supreme Court or the spread- 
ing of the mandate. 


[Summary Judgment Denied] 


As a consequence, the Motion of the de- 
fendants herein for Summary Judgment based 
upon the running of the statute of limita- 
tions is denied. 


[68,431] Harmer Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


101-374. Filed July 25, 1956. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Priority—Lack of Diligence.—In a private antitrust action, the defendants’ 
motion that the plaintiff’s examination of the defendants be adjourned until the defendants 
complete their examination of the plaintiff because the defendants noticed the examination 
of the plaintiff before the plaintiff served its notice to examine the defendants was denied 
on the ground that the defendants lost their right to priority by their lack of diligence in 


proceeding with the examination of the plaintiff. 
See Private Enforcement and Procedure, Vol. 2, § 9013.775. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 
For the defendant: Dwight, Royall, Harris, Koegel & Caskey, New York, N. Y. 


Memorandum 
[Depositions—Motion to Modify] 


Dimock, District Judge [In full text]: 
This is a motion by several of the defend- 
ants, pursuant to rules 30(a) and 30(b), 
F. R. C. P., to vacate or modify a notice 
to take depositions served by plaintiff in 
this action for violation of the anti-trust 
laws; 15 U.S) €.:$.1 ‘et, seq: 


[Related Ruling] 


Defendants make four separate requests 
for relief. Three of these requests are 
identical with those made by these defend- 
ants in a similar motion in an action en- 
titled Colonial Drive-In Theatre, Inc. v. 
Warner Bros. Pictures, Inc., et al., Civil 
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action No. 101-375, presently pending in 
this court. My memorandum of this date 
in that action fully discusses those three 
requests for relief and is to be considered 
by the parties as a decision in this action 
as well. 


[Deposition Priority Lost] 

The one request for relief here that was 
not duplicated in the Colonial action involves 
defendants’ request that plaintiff’s examina- 
tion of defendants in this action be ad- 
journed until defendants complete their 
examinations of this plaintiff. Defendants 
state that, since they noticed the examina- 
tion of plaintiff before plaintiff served its 
notice to examine defendants, their priority 
of examination should be preserved. This 
is certainly the general rule in this district. 
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See, e. g., Sanib Corp. v. United Fruit Co., 
Dr CS ior aeNietyY een O55 ebRApE <CASES, 
7 68,230], 19 F. R. D. 9. 


Plaintiff does not dispute this general rule 
but contends that defendants lost their right 
to priority by undue delay in taking plain- 
tiff’s deposition. In support of this contention, 
plaintiff points to the fact that defend- 
ants originally noticed plaintiff’s examination 
for September 9th of last year and then did 
not examine plaintiff's officers who appeared 
pursuant to the notice. No party took any 
further step to take depositions in this ac- 
tion until June 15th of this year when plain- 
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tiff noticed defendants’ depositions. On July 
5th, defendants again noticed the examina- 
tion of plaintiff. Thus, from September 9th 
of last year until July 5th of this year, 
defendants made no attempt to reschedule 
plaintiff's examination. In view of this lack 
of diligence in proceeding with their exam- 
ination of plaintiff, defendants have lost 
their right to priority. Kurt M. Jachmann 
Co. v. Marine Office, D. C. S. D: N. Y. 
{1954 Trane Cases J 67,833], 16 F. R. D. 
381; B. & B. Theatres Corp. v. Atlanta Enter- 
prises, Inc., D. C. N. D. Ga. [1956 Traber 
CASES § 68,355]; 4 Moore, Federal Practice, 
par. 26.13n.1 (Supp. 1955). 


[] 68,432] Admiral Theatre Corporation v. Paramount Film Distributing Corpora- 
tion, Loew’s, Incorporated, Warner Bros. Pictures Distributing Corporation, and Twentieth 
Century-Fox Film Corporation. 


In the United States District Court for the District of Nebraska, Omaha Division. 
Civil No. 42-53. Filed November 21, 1955. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Refusal To Grant Right for Exclusive Second-Run 
Exhibition of Films—Reasonableness of Restraint—Public Interest—Injury to Plaintiff.— 
A motion picture exhibitor’s complaint charging that motion picture distributors and a 
theatre circuit conspired to refuse it the right to negotiate for the exclusive second-run 
exhibition of feature motion pictures, with reasonable clearance over other theatres in 
substantial competition with it, was dismissed on the distributors’ motion for summary 
judgment. Assuming that the conspiracy existed and that the exhibitor’s theatre was in 
substantial competition with other theatres in the area which were licensed films on the 
same basis as the plaintiff exhibitor, the exhibitor failed to state a claim for damages 
against the distributors. The exhibitor had a right to compete for any playing position 
the distributors afforded, but it had no vested right to be awarded, or protected in, any 
certain playing position that was not available to its competitors. Even though the 
distributors’ refusal was made in furtherance of a conspiracy, the exhibitor failed to allege 
that any public interest was invaded as a consequence of the conspiracy. The refusal of 
the distributors to grant the exhibitor an exclusive second run did not unreasonably 
restrain trade. To restrict the exhibitor from his endeavor, even by conspiracy, was not a 
violation of the Sherman Act. The exhibitor could not compel the distributors to give it 
a preferred run over theatres in substantial competition with it, therefore, the object of the 
alleged conspiracy invaded no legal right of the exhibitor or the public. Furthermore, 
the exhibitor made no claim for damages under other theories of action presented by it, 
and the exhibitor was bound by the theory of action adopted by the parties and the court. 
The exhibitor was incapable of establishing any public interest or invasion of any legal 
right resident in it that was violated by the assumed conspiracy. 


See Combinations and Conspiracies, Vol. 1, J 2005.315, 2005.553; Private Enforcement 
and Procedure, Vol. 2, { 9009.275, 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
To Prove Antitrust Violations—Prior Government Decrees.—In a motion picture ex- 
hibitor’s damage action charging that motion picture distributors and a theatre circuit 
conspired to refuse it the right to negotiate for the exclusive second-run exhibition of 
feature motion pictures, with reasonable clearance over other theatres in substantial 
competition with it, the court ruled that an adjudication of a conspiracy in a Government 
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Admiral Theatre Corp. v. Paramount Film Distributing Corp. 
antitrust action against the defendants did not premise liability on the defendants by 
estoppel in the instant action. The restraints found to exist in the Government action were 
unreasonable and clearly in violation of the public interest. In the instant action, the 
exhibitor’s claim was not shown to be affected with any invasion of the public interest. 


See Private Enforcement and Procedure, Vol. 2, { 9012.410. 

For the plaintiff: Monsky, Grodinsky, Good & Cohen and Paul F. Good, Omaha, Neb. 

For the defendants: Yale C. Holland and Edward A. Mullery, Omaha, Neb., for 
Paramount Film Distributing Corp.; and Seymour L. Smith and Robert L. Smith, Omaha, 
Neb., for Loew’s, Inc., Warner Bros. Pictures Distributing Corp., and Twentieth Century- 


Fox Film Corp. 


Memorandum and Order on Motion for 
Summary Judgment 


[Conspiracy Alleged] 


Apert A. Ripce, District Judge [In full 
text]: Plaintiff charges defendants, distribu- 
tors of motion picture films, with conspiracy 
to restrain trade in violation of the Sher- 
man and Clayton Acts (15 U. S. C. A. 1-15) 
and seeks recovery of treble damages as a 
consequence thereof. 


At the commencement of the alleged con- 
spiracy and throughout the period of its 
existence, plaintiff exhibited second-run fea- 
ture motion pictures in its Admiral Theatre 
in Omaha, Nebraska, “day and date” with 
certain other theatres, which at all times 
were admittedly in substantial competition 
with it. (“Day and date,” “availability”, 
“run”, “clearance”, and other technical terms 
used herein are spelled out, as are the legal 
identity of parties, in the stipulation of facts 
filed herein. To shorten this memorandum, 
those interested are referred thereto.) 


The object of the conspiracy here charged, 
tersely stated, is: The defendants, and four 
other distributors of motion pictures, and 
one Goldberg, not joined as parties herein, 
concertedly denied and refused plaintiff, 
after demand therefor, the right to negotiate 
for the exhibition of feature motion pictures in 
the Admiral Theatre, on an exclusive second- 
run basis, with reasonable clearance over other 
theatres in Omaha, Nebraska, in substantial 
competition with the Admiral. Had the de- 
fendants and others not so conspired, and 
had plaintiff been successful by individual 
negotiations with the distributors and in- 
duced them to give it the “right” to exhibit 
feature pictures on exclusive second run, 
with reasonable clearance, at the Admiral 
Theatre, plaintiff says it would have been 
enabled to increase the admission price it 
charged at the Admiral Theatre over that 
which it charged while showing second-run 
features “day and date” with theatres in 
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substantial competition with it, and its 
theatre attendance would have been in- 
creased thirty-five per cent. Thus its claim 
to actual damages. 


Specific acts of alleged discrimination, 
favoritism and failure to negotiate “theatre- 
by-theatre” are asserted by plaintiff. As 
will hereafter more fully appear, such mat- 
ters are merely relied on by plaintiff as 
evidence of the existence, and not the ulti- 
mate fact of impact, of the conspiracy 
charged on plaintiff's business of operating 
the Admiral Theatre. Whether a conspiracy 
exists as plaintiff contends is, of course, a 
question of ultimate fact to be established 
by evidence, but whether the facts bring 
the defendants’ acts within the prohibition 
of the Sherman Act is a question of law. 
Gary Theatre v. Columbia Pictures Corp. 
(Cc. C. A. 7) [1940-1943 Trape Cases 
{ 56,135], 120 F. (2d) 891, 894. 


[Summary Judgment Motion] 


Defendants have filed motion for sum- 
mary judgment. At pre-trial conference 
the parties were ordered to state, and they 
have cooperatively stated, their respective 
theories of claim and defense. Certain evi- 
dentiary facts have been stipulated. Deposi- 
tions of the parties, containing admissions 
of fact, are on file. These proceedings, 
then, have reached a stage tantamount to 
that as if opening statements had been 
made at the trial of this case before a 
jury, if a jury had been empaneled, and 
we were called upon to rule as a matter of 
law whether plaintiff has any claim against 
the defendants. The instant motion for 
summary judgment is considered in the 
above background. In so doing, we give 
plaintiff every favorable, reasonable infer- 
ence from the facts pleaded, stipulated, 
contained in the depositions, and stated at 
pre-trial conference. Consequently, we as- 
sume, as we must, the existence of a combi- 
nation and conspiracy among the defendants, 


© 1956, Commerce Clearing House, Inc. 


Number 55—105 
8-23-56 


having as its object a refusal to negotiate 
as above stated. That is the claim, and 
only claim, asserted or made by plaintiff 
for damages to its “business or property” 
because of the Sherman Act violation here 
charged. 


[Plaintiff's Theatres] 


The Admiral Theatre Corporation, (or- 
ganized under the laws of Nebraska) is 
the owner and operator of the Admiral 
Theatre, a “neighborhood” or “suburban” 
house, located in about the center of popu- 
lation and transit facilities in Omaha, Ne- 
braska. It has a seating capacity of 972; is 
very modern and up-to-date in its appoint- 
ments and equipment; with the Chief 
Theatre, hereirafter adverted to, it is one 
of the newest motion picture theatres in that 
City. The “Admiral” was opened in 1941. 
At that time there were twenty-four other 
motion picture theatres in Omaha. The 
plaintiff's cause of action is particularly 
addressed to certain theatres owned and 
operated by R. D. Goldberg Theatres Cor- 
poration (hereinafter referred to as Gold- 
berg). At the time the Admiral Theatre 
began operations the Goldberg corporation 
owned and operated, in Omaha, Nebraska, 
among other motion picture theatres, the 
“Military,” “Avenue” and “Dundee” Theatres. 
Each of said Goldberg theatres is located 
1.8, 1.4 and .9 miles, respectively, from 
plaintiff's Admiral Theatre, and is, accord- 
ing to the plaintiff's admission and theory 
of action, in substantial competition with 
the latter. (We shall also assume substan- 
tial competition to be an established fact 
herein, though all the defendants do not 
specifically admit the existence thereof. 
However, they do not categorically deny 
plaintiff's claim to the existence of sub- 
stantial competition. From the record herein, 
we do not perceive how there can be any 
real controverted issue regarding that mat- 
ter.) All contracts and bookings for motion 
pictures for the Goldberg theatres are made 
by one central office under the personal 
direction and control of Ralph D. Goldberg. 

When plaintiff opened the Admiral Theatre 
it ran into some difficulty in obtaining sec- 
ond-run pictures from the eight major dis- 
tributors of motion pictures in Omaha. It 
was able to get some second-run pictures 
from Fox, and some from Warner Bros. 
For the most part, it began exhibition with 
Republic, feature pictures. At that time the 
Military, Avenue and Dundee were second- 
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run operations in Omaha. In October, 1944, 
some of the major companies negotiated 
with Admiral for “day and date” availability 
with the above three Goldberg theatres. 
The Admiral then went to a policy of a 
divided week, exhibiting second-run pic- 
tures on Saturdays, Sundays and some other 
days, and a later run of pictures for the 
rest of the week. Finally, after repeated 
demands therefor, plaintiff, in the latter part 
of 1946, was able to obtain second-run 
pictures from all the major distributors of 
motion pictures in Omaha. Some distribu- 
tors at that time granted plaintiff ‘day 
and date” availability with the above three 
Goldberg theatres and some a later availa- 
bility, of as much as fourteen days after 
Goldberg’s availability to second-run pic- 
tures. However, to obtain second-run fea- 
ture pictures from Paramount and Metro, 
plaintiff was required to “split the product” 
of those companies with Goldberg’s Avenue 
or Dundee Theatre. That is, plaintiff ob- 
tained second-run pictures from Paramount, 
and Metro, which it could only play “day 
and date” with either the Avenue or the 
Dundee; while at the same time Goldberg’s 
Military Theatre was afforded an “open” 
availability and could, and did at times, play 
the same feature picture “day and date” 
with the Admiral. More often it played 
other feature pictures. This, plaintiff charges, 
permitted Goldberg to receive one-half the 
product of those two distributors for exhibi- 
tion in its Military Theatre without any 
competition in respect thereto from the 
Admiral Theatre, while at the same time 
plaintiff’s Admiral Theatre was always sub- 
ject to competition from at least two Gold- 
berg theatres because it was required to 
“split” the product of Paramount and Metro. 
It appears, however, that as to the product 
of Warner Bros. and Fox, plaintiff, at least 
from and after 1946, was permitted to play 
the same “‘day and date” with the Goldberg 
theatres. 


In April, 1947, plaintiff built and opened 
another motion picture theatre in South 
Omaha, “The Chief.” It is owned by plain- 
tiff, but operated by The Chief Theatre 
Corporation, and managed by Ralph R. 
Blank, who is also the managing officer of 
plaintiff's Admiral Theatre. “The Chief” 
began operation as a second-run house and 
continued so until November, 1952. Since 
that date it has exhibited feature pictures 
first run. 
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[Second-Run Situation] 


In early 1948, Goldberg’s Dundee Theatre 
dropped out of second-run operation in 
Omaha. It went to a policy of “art” and 
“special interest” pictures. This then was 
the situation respecting second-run exhibi- 
tion of motion pictures in Omaha in Sep- 
tember, 1948. Five motion picture theatres 
in downtown Omaha were exhibiting first- 
run pictures: the Orpheum, Omaha, Para- 
mount, Brandeis and the State; the latter 
owned and operated by Goldberg. The 
plaintiff's Admiral and Chief, and Gold- 
berg’s Avenue and Military then exhibited 
second-run pictures forty-five days after 
first run, with “clearance” over subsequent- 
run operations. All other Omaha suburban 
theatres played behind the Admiral, Chief, 
Avenue and Military, that is to say, third 
run or later. At that time, plaintiff's Ad- 
miral Theatre was playing the product of 
Warner Bros. and Fox, “day and date” 
with Goldberg’s Avenue and Military 
Theatres. The product of Paramount and 
Loew’s was then exhibited on a “split of 
product” policy between said three theatres. 
Plaintiff's Chief Theatre was exhibiting the 
product of all distributors on second-run 
“open” availability. 


[Plaintiff's Demands] 


On September 1, 2 and 3, 1948, plaintiff, 
by mail, caused the following demands to 
be made on the four distributor-defendants 
herein. The demand served on Loew’s, In- 
corporated, on September 1, 1948, reads: 


“For many months last past you have 
maintained a system of runs and clear- 
ances for subsequent runs in Omaha by 
which motion pictures which you dis- 
tribute are split for second run exhibition 
between the Dundee and Military theatres 
on the one hand and the Admiral theatre 
on the other. On behalf of the Admiral 
theatre, I object to this system on the 
ground that it is illegal and deprives 
the Admiral theatre of second run privi- 
leges which are essential to its successful 
operation, and for other reasons. 


“Demand is hereby made on_ behalf 
of the Admiral theatre, Omaha, Nebraska, 
for the opportunity to negotiate for mo- 
tion pictures distributed by you for exhi- 
bition in Omaha, Nebraska, on the basis 
of a run subsequent only to the first 
run in down town Omaha theatres (Para- 
mount, Orpheum, Omaha, RKO-Brandeis 
and State) allowing a reasonable clear- 
ance after such first run. 
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“Further demand is made that reason- 
able clearance may be negotiated over 
subsequent runs in Omaha, in theatres in 
substantial competition with the Admiral 
theatre, sufficient to protect the exhibi- 
tion rights on the run that may be granted 
as a result of such negotiations. 


“The Admiral Theatre is superior to 
any other theatres in Omaha, except the 
said down town first run Omaha theatres, 
and except the Chief theatre, in character, 
and location, including size, type of en- 
tertainment, appointments, transit facili- 
ties, rental terms and license fees paid, 
and revenues derived by distributors and 
in some of these elements is even superior 
to some of such down town theatres. 


“This demand is being made simul- 
taneously with a similar demand being 
made _ on behalf of the Chief theatre of 
Omaha, which is operated under the same 
management as the Admiral theatre, and 
it is to be understood that the manage- 
ment desires that opportunity be afforded 
for negotiations so that the same run 
might be made available both for the 
Admiral and the Chief. 


“T feel that the Admiral and Chief 
theatres are rightfully entitled to the 
right to negotiate for pictures for the run 
herein requested and I am firmly of the 
conviction that selling picture on this 
run to these theatres would clarify the 
selling of your company’s product in 
Omaha and would in the long run result 
in much added revenue to your Com- 
pany.” 


A similar demand was served on Paramount 
on September 2, 1948. The only difference 
therein is that the letter begins, “Com- 
mencing recently you have maintained,” in- 
stead of, “For many months last past you 
have maintained,” etc. The demand served on 
Warner Bros. Pictures, Inc. and Twentieth 
Century-Fox Film Corporation reads as 
follows: 


“Demand is hereby made on behalf of the 
Admiral Theatre, Omaha, Nebraska, for 
the opportunity to negotiate for motion 
pictures distributed by you for exhibition 
in Omaha, Nebraska, on the basis of a 
run subsequent only to the first run in 
down town Omaha theatres (Paramount, 
Orpheum, Omaha, RKO-Brandeis and 
State) allowing a reasonable clearance 
after such first run. 


“Further demand is made that reason- 
able clearance may be negotiated over 
subsequent runs in Omaha, in theatres in 
substantial competition with the Admiral 
Theatre, sufficient to protect the exhibi- 
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tion rights on the run that may be granted 
as result of such negotiations. 


“The Admiral Theatre is superior to 
any other theatres in Omaha, except the 
said down town first run Omaha theatres, 
and except the Chief Theatre, in character 
and location, including size, type of enter- 
tainment, appointments, transit facilities, 
rental terms and license fees paid, and 
revenues derived by distributors, and in 
some of these elements is even superior 
to some of such down town theatres. 

“This demand is being made simultane- 
ously with a similar demand being made 
on behalf of the Chief Theatre of Omaha, 
which is operated under the same man- 
agement as the Admiral Theatre, and it 
is to be understood that the management 
desires that opportunity be afforded for 
negotiations so that the same run might 
be made available both for the Admiral 
and the Chief. 

“T feel that the Admiral and Chief 
Theatres are rightfully entitled to the 
right to negotiate for pictures for the run 
herein requested and I am firmly of the 
conviction that selling pictures on this 
run to these theatres would clarify the 
selling of your company’s product in 
Omaha and would in the long run result 
in much added revenue to your company.” 


[Conspiracy Allegations] 


In its complaint the plaintiff charges that 
“at some date during the last four months 
of 1948, the said distributors, including the 
distributor-defendants and the other dis- 
tributors listed in Article IX hereof, (the 
four major distributors, R.K.O., Universal, 
United Artists and Columbia, who are not 
made parties herein) and the Goldberg in- 
terests, entered into a conspiracy in violation 
of the antitrust laws of the United States. 
After setting out certain background matter 
and essential Sherman Act jurisdictional 
averments, the complaint alleges, in para- 
graph XII, as follows: 

“x %* %& the said distributors, including 
the distributor-defendants, and the other 
distributors listed in Article IX hereof, 
and the Goldberg interests entered into a 
conspiracy in violation of the antitrust 
laws of the United States, * * * for the 
following purposes and upon the follow- 
ing terms: 

“(1) To refuse to recognize the superi- 
ority of the plaintiff's theatre over the 
Avenue and Military Theatres, and to 
refuse to negotiate with plaintiff on the 
basis of clearance for said Admiral Theatre 
‘of a reasonable amount over said Avenue, 
Military and Dundee Theatres. 
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“(2) To give to said Avenue and Mili- 
tary Theatres an artificial competitive ad- 
vantage over said Admiral Theatre. 


“(3) To deprive the plaintiff as owner 
of said Admiral Theatre of the value of 
its investment in location, building and 
appointments, all of which were and are 
superior to those of the Avenue and 
Military Theatres. 


“(4) To prevent the plaintiff as owner 
of said Admiral Theatre from enjoying, 
by means of charging a higher admission 
price, the legitimate profits to which it 
was entitled because of the service and 
benefits to the public, afforded by its loca- 
tion, appointments, beauty of building 
and auditorium, auto park, and other im- 
proved facilities for the convenience, com- 
fort and welfare of its patrons. 


“(5) To use the greater buyer power 
of the seven theatres of the Goldberg 
chain as against only two theatres affiliated 
together, to wit, the Admiral and Chief, 
to prevent the plaintiff from enjoying the 
benefits of its investment as aforesaid.” 


Paragraph XIII of the amended com- 


plaint reads: 


“Plaintiff's admission prices since said 
first day of September, 1948, have been as 
follows: 


“Forty Cents (40¢) maximum until Sep- 
tember, 1950, then Forty-four Cents (44¢) 
until November, 1952. 


“Tf plaintiff had been granted clearance 
over the Avenue, Military and Dundee 
Theatres, plaintiff would have been able 
to charge an admission price of Fifty 
Cents (50¢), not only without loss of 
patronage, but also would have been able 
to increase its patronage by at least thirty- 
five per cent (35%) with a consequent 
total increase in revenue as hereinafter 
alleged.” 


[Overt Acts] 


The overt acts alleged to have been com- 


mitted by defendants, in pursuance of the 
conspiracy, are charged in Paragraph XIV, 
as follows: 


“The members of the conspiracy here- 
inbefore described in Paragraph XII hereof, 
and each of them, committed overt acts 
pursuant to such conspiracy as follows: 


“(1) Said distributors each separately, 
refused repeatedly and on each occasion 
when plaintiff attempted to negotiate for 
pictures after September 1, 1948 to grant 
plaintiff clearance over said other theatres. 
Said occasions of negotiation occurred 
with each of said distributors at least 
once each month in 1948, after September 
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1, 1948, regularly several times a year in 
1949 and occasionally thereafter. 


“(2) Said distributors and each of them 
sold to the Goldberg interests exhibition 
rights for feature pictures for display in 
the Avenue and Military Theatres day 
and date with the Admiral Theatre. Said 
sales were made by each of said dis- 
tributors several times in each year after 
1948. 


“(3) With the co-operation of said de- 
fendants, said Goldberg interests used the 
combined buying power of all theatres 
owned and controlled by them to obtain 
an unfair competitive advantage in rela- 
tion to plaintiff, and thereby obtained 
display rights from the defendants of 
pictures day and date with said Admiral 
Theatre. 


“(4) Some of said distributor defend- 
ants licensed feature pictures to some of 
said Goldberg Theatres at a low, flat 
rental to play day and date with the 
Admiral Theatre, while exacting from the 
Admiral Theatre a high percentage con- 
tract. In practically all instances when 
pictures were sold to the Admiral Theatre 
on a flat rental basis, the amount exacted 
was much higher than that paid by the 
Avenue, Military or Dundee Theatre for 
display of the same picture day and date 
with the Admiral. 


“(5) For a period of time lasting ap- 
proximately ten months, and commencing 
on or about July 26, 1948, defendant 
Paramount Film Distributing Company 
allotted its pictures as they became avail- 
able at second run in Omaha, but offering 
all of them to the Avenue on the earliest 
second-run availability, so that one of 
such pictures would play at the Admiral 
and Avenue day and date, the next one at 
the Avenue and Military day and date, 
and so on alternately with others as they 
became available. Sometimes during said 
period, such allotments were in blocks 
of two or three, with similar alternations. 
When defendant Paramount Film Dis- 
tributing Corporation made a picture avail- 
able for display at the Avenue and Military 
in such manner, day and date at the 
earliest second-run availability, plaintiff 
was not permitted to display it at the 
Admiral until seven days after it had 
closed its run at the Avenue and Military, 
or at such of said theatres as chose to 
display it on such availability. 


“(6) For a period of time lasting approxi- 
mately 27 months, and commencing on or 
about December 22, 1947, defendant Loew’s, 
Incorporated allotted its pictures, as they 
became available at second run in Omaha, 
alternately as between the Admiral on the 
one hand, and the Military and Dundee 
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on the other, but offering all of them to 
the Avenue on the earliest second-run 
availability so that one of such pictures 
would play at the Admiral and Avenue 
day and date, the next one at the Military, 
Dundee and Avenue day and date, and so 
on alternately with others as they became 
available. Sometimes during said period, 
such allotments were in blocks of two 
or three, with similar alternations. When 
said defendant Loew’s, Incorporated made 
a picture available to the Military, Dundee 
and Avenue in such manner day and date 
on the earliest second-run availability, 
plaintiff was not permitted to display it 
at the Admiral until at least seven days 
after it had closed its run at the Military, 
Dundee and Avenue, or at such of said 
theatres as chose to display it on such 
availability.” 


[Government Action—Damages] 


By Paragraphs XV, XVI and XVII of 
the amended complaint plaintiff seeks to 
bring the conspiracy above charged, and 
certain conduct of the defendants alleged in 
Paragraphs X and XI thereof, within the 
ambit of a “large, nationwide conspiracy 
among the defendants” adjudicated in the 
United States District Court for the South- 
ern District of New York, “Civil Action 
Equity No. 87-273,” commonly referred to 
as United States v. Paramount, et al. See 
[1946-1947 TrapE Cases [57,470] 66 F. 
Supp. 323; findings of fact and conclusions 
of law, [1946-1947 TrapE Cases J 57,526] 70 
F. Supp. 53; aff. and rev. in parts, [1948- 
1949 TrapE CASES { 62,244] 334 U. S. 131; 
[1948-1949 TrapE Cases { 62,473] 85 F. 
Supp. 881. 


The actual damages claimed by plaintiff 
are for loss of revenue and profits from 
September, 1948, to November, 1952, in the 
sum of One Hundred Fifty Thousand Dol- 
lars ($150,000.00), and damages to reputa- 
tion, good will and prestige of the Admiral 
Theatre in the sum of Fifty Thousand 
Dollars ($50,000.00), trebled, together with 
a reasonable attorney’s fee as provided by 
law. In November, 1952, the Admiral went 
to first-run operations and its demand for 
second-run features then ceased. 


[Answers—Defenses] 


The defendants by their answers of course 
deny the existence of any alleged conspiracy 
among them, collectively or singularly by 
agreement or conduct, and put in issue 
affirmative defenses of statutes of limita- 
tions and plaintiff’s right to maintain the 
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instant action under the Sherman and Clay- 
ton Acts. The pleadings and stipulation of 
facts reveal that no disputed issue of fact 
here exists as to the interstate character 
of the business of production, distribution, 
or exhibition of motion pictures. 


[Basic Issue] 


Stripped of all ancillary and collateral 
facts, the pleadings, stipulations, deposi- 
tions, and statements made at pre-trial con- 
ference conclusively reveal that the basic 
issue here is, and that plaintiff posits its 
claim of Sherman Act violation by the de- 
fendants on this single proposition: Defend- 
ants conspired to refuse plaintiff the right to 
negotiate for exclusive second-run exhibition 
of feature motion pictures at the Admiral 
Theatre, with reasonable clearance over 
other theatres in substantial competition 
with the Admiral between September, 1948, 
and November, 1952. From the limitation 
that plaintiff sets on its claim of “injury” to 
its “business or property” resulting from 
such an alleged violation of the Act, we 
believe the first matter for our consideration 
and determination is whether the damages 
so claimed are such as can be recouped by 
plaintiff in this action, in light of the mis- 
chief which the Sherman Act was intended 
to destroy. 


[The Sherman Act] 


With commendable frankness, plaintiff 
states: “In order to avoid misunderstanding 
we wish to emphasize the fact that plaintiff 
does not claim that any exhibitor can, as a 
matter of right, demand a preferred run 
with or without clearance” from any dis- 
tributor of motion pictures. “It is our con- 
tention that such runs are to be arrived at 
by negotiation in an open, free and competi- 
tive market without the handicap of a com- 
bination in restraint of trade.” (PIff’s Reply 
Brief on Motion for Summary Judgment, p. 
11.) Thus, it is made crystal clear that 
plaintiff posits the conspiracy here charged 
as one “in restraint of trade” in violation of 
Section 1 of the Sherman Act; and that such 
is the sine qua non to its claim for damages. 

It must be kept in mind “that only such 
contracts and combinations are within the 
Act as, by reason of intent or the inherent 
nature of the contemplated acts, prejudice 
the public interests by unduly restricting 
competition, or unduly obstructing the course 
of trade.” Nash v. United States, 229 U. S. 
373, 376. “Founded upon broad conceptions 
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of public policy, the prohibitions of the 
statute (Sherman Act) were enacted to 
prevent not the mere injury to an individual, 
but the harm to the general public which 
would be occasioned by the evils which it 
was contemplated would be prevented, and 
hence not only the prohibition of the stat- 
ute but the remedies which it provided were 
co-extensive with such conceptions.” Walder 
Mfg. Co. v. Corn Products Co., 236 U. S. 165, 
174. “The purpose of the Sherman Act is to 
prohibit monopolies, contracts and combina- 
tions which probably would unduly inter- 
fere with the free exercise of the rights by 
those engaged, or who wish to engage, in 
trade and commerce—in a word to preserve 
the right of freedom of trade.” United States 
v. Colgate & Co., 250 U. S. 300, 307. “The 
fundamental purpose of the Sherman Act 
was to secure equality of opportunity and 
to protect the public against evils commonly 
incident to destruction of competition through 
monopolies and combinations in restraint of 
trade.” Ramsay Co. v. Bill Posters Ass'n, 260 
U. S. 501, 502. “The Sherman Act was 
intended to secure equality of opportunity 
and to protect the public against evils com- 
monly incident to monopolies and those 
abnormal contracts and combinations which 
tend directly to suppress the conflict for ad- 
vantages called competition—the play of 
the contending forces ordinarily engendered 
by an honest desire for gain.” United States 
v. American Oil Co., 262 U. S. 371, 388. 
Each Sherman Act violation of course must 
be resolved from a particular consideration 
of the circumstances and acts found to exist 
in each individual case, (United States v. 
Socony-Vacuum Oil Co., 105 F. (2d) 809) 
and the “courts must proceed step by step, 
applying retroactively the standard proper 
for each situation as it comes up,” to ascer- 
tain whether a violation of the Act exists. 
American Tobacco Co. v. United States, 221 
U.S. 106. To recover treble damages under 
the Act it must be shown that not only the 
individual plaintiff has sustained damages 
because of an alleged violation, but that 
public rights have also been violated. Cf. 
Emich Motors Corp. v. General Motors Corp. 
[1950-1951 Trape Cases § 62,577], 181 F. 
(2d) 70, cert. den. 71 S. Ct. 62; Glenn Coal 
Co. v. Dickinson Fuel Co., 72 F. (2d) 885; 
Abouaf v. J. D. & A. B. Spreckels Co., 26 F. 
Supp. 830; Tivoli v. Paramount Pictures 
[1948-1949 Trane Cases f 62,327], 80 F. 
Supp. 807; Riedley v. Hudson Motor Car Co. 
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[1948-1949 Trane Cases { 62,369], 82 F. 
Supp. 8. As operators of the Admiral Theatre 
in Omaha, Nebraska, plaintiff had a right 
to compete for any playing position the 
defendants afforded, or offered to other 
theatre operators in Omaha, Nebraska, but 
it had no vested right to be awarded, or 
protected in, any certain playing position 
that was not available to its competitors. 
Cf. Bigelow, et al. v. RKO Radio Pictures, 
et al. [1946-1947 Trape Cases {[ 57,577], 162 
F. (2d) 520, 524. Under the Sherman Act 
the defendants, “whatever system or method 
was utilized” in the distribution of feature 
motion pictures in Omaha, Nebraska, were 
obliged to “make certain that the plaintiff 
in the procurement of pictures” for its 
Admiral Theatre “was afforded every op- 
portunity, right and privilege accorded a 
competitor, that and no more.” Loew’s, Inc. 
v. Milwaukee-Towne Corporation [1952 TRADE 
Cases { 67,392], 201 F. (2d) 19, lic. 25, We 
cannot agree with plaintiff, that it is the 
law that it had a right to negotiate and, as a 
part of such negotiation, secure a preferred 
position in the procurement and exhibition 
of feature pictures that was not available 
in a free and open market to other theatres 
in substantial competition with it. The very 
opposite is the law as laid down in United 
States v. Paramount, et al., supra. 


[Public Interest] 


While it is here charged that the refusal 
of plaintiff's claimed right to negotiate for 
exclusive second-run features, with clear- 
ance over other theatres in Omaha, in sub- 
stantial competition with its Admiral Theatre, 
was in furtherance of conspiracy, it must be 
kept in mind that the only allegation and 
contention made as to any “public interest” 
invaded as a consequence of that same con- 
spiracy, is as contained in Paragraph XII, 
(4), of the amended complaint, supra. That 
conspiracy is claimed to have had this effect 
on the public interest: that plaintiff, as the 
owner of said Admiral Theatre, was pre- 
vented “from enjoying, by means of charg- 
ing a higher admission price, the legitimate 
profits to which it was entitled because of 
the service and benefits to the public, afforded 
by its location, appointments, beauty of 
buildings and auditorium, auto park, and 
other improved facilities for the convenience, 
comfort and welfare of its patrons.” No 
other claim to invasion of the “public in- 
terest” as a consequence of the conspiracy 
here asserted and charged is made in the 
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amended complaint, or otherwise, either 
generally or specially. The record now be- 
fore us conclusively reveals that the “public” 
was afforded, before and during the entire 
period that plaintiff says the conspiracy 
existed, in a free and open market, the 
opportunity and privilege of enjoying all 
the facilities plaintiff connects with its Admiral 
Theatre, and to view second-run feature 
pictures therein, at an admitted reduced 
admission price over that which the plaintiff 
says the public would have been charged for 
viewing the same class of second-run pic- 
tures in that theatre, but for the existence 
of this alleged conspiracy. Plaintiff does 
not, and it cannot, claim any other invasion 
of “public interest” in this Sherman Act 
litigation than as immediately set out above. 
Hence, we do not have a case of conspiracy 
presently imposing “unreasonable clearance” ; 
the denial to an exhibitor of a run that is 
available to other theatres in substantial 
competition; or any of the other discrimina- 
tory features that were the object of the 
conspiracy and adjudicated as being detri- 
mental to public interest in United States v. 
Paramount, et al., supra. What was said by 
the Seventh Circuit Court of Appeals, in 
Loew's Inc. v. Milwaukee Towne Corporation 
{1952 Trave CAsEs J 67,392], 201 F. (2d) 19, 
at page 24, is very apposite here: 


“There is not a word in the original opin- 

ion of the Statutory Court D. C., 66 F. 

Supp. 323, in the opinion of the Statutory 

Court; sDs Ge) SSP wiSuppaes8 eyhich 

affords the slightest support for the theory 

advanced in this case, that plaintiff is 
entitled to a position superior to that of 
its competitors.” 

Therefore, we believe the question here 
to be resolved boils down to this: whether 
the arrangement or combination of which 
plaintiff complains, is one which can be 
said to be in restraint of trade, ie, injurious 
in any perceptible degree to the movie- 
going public in Omaha, Nebraska, or to any 
considerable portion of it, in tendency or 
effect; and whether the object of such 
conspiracy violated any legal right of the 
plaintiff protected by the Sherman Act. 
That, we perceive, presents a question of 
law that can and should be determined on 
the state of the instant record, by way of 
motion for summary judgment. 

_Assuming that plaintiff was denied the 
right to “negotiate” for exclusive second 
run, with reasonable clearance, as a conse- 
quence of the instant conspiracy, who can 
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gainsay that the movie-going public in Omaha, 
Nebraska, where the impact of the con- 
spiracy is placed and the area of competition 
is fixed, was not injured thereby. We do 
not believe one need enter the realm of 
economics to prove that the movie-going 
public was not injured by the prevention of 
an advancement of theatre admission prices 
which plaintiff says would have resulted, 
but for the conspiracy. We take judicial 
notice of the absence of any public interest 
in that matter. (Parenthetically, we say 
that had the distributors involved in United 
States v. Paramount, supra, been found to 
conspire not to grant any “prior runs” or 
any “clearance”, the Expediting Court there 
would not have been compelled to labor so 
much with that litigation.) The main pur- 
pose of the Sherman Act is to protect the 
public from unreasonable restraints of trade, 
and any right accruing to an individual by 
reason of a violation thereof is merely inci- 
dental. Cf. Glenn Coal Co. v. Dickenson Fuel 
Co., supra. When a violation of the Act is 
charged and the channels of commerce are 
not interrupted, nor any other like evil 
consequence injurious to the public is in- 
volved, a private right of action based on 
such claimed violation cannot be main- 
tained, as a matter of law. Cf. Shotkin v. 
General Electric Co. [1948-1949 TrapE CAsEs 
J 62,341], 171 F. (2d) 236; Riedley v. Hudson 
Motor Car Co., supra. 


[Legality of Activity] 


“Clearance” granted in the normal dis- 
tribution of feature motion pictures, arrived 
at by negotiations, reasonable as to area and 
duration, is “a reasonable restraint per- 
mitted by the Sherman Act,” although they 
“affect admission prices.” United States v. 
Paramount Pictures [1946-1947 TrapvE Cases 
7 57,470], 66 F. Supp. 323, 341. It is also 
the law of that case that the reasonableness 
of a particular run or clearance granted 
must be determined in the concept of sub- 
stantial competition, “theatre by theatre” 
and not on any other competitive basis. If 
“clearance” is a reasonable restraint on in- 
terstate commerce, then a fortiori no clear- 
ance is the absence of all restraint. If a 
conspiracy has as its object a total absence 
of restraint on interstate trade and com- 
merce, how, it may be asked, can the public 
have any interest therein? It is impossible 
to think away the principal fact of this case, 
as it admittedly exists, that plaintiff wanted 
an exclusive second run, with clearance, and 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Admiral Theatre Corp. v. Paramount Film Distributing Corp. 


71,851 


say that the combination of which plaintiff 
here complains is in anywise one in restraint 
of trade or commerce, having a public in- 
terest, when that classification or character 
of second-run exhibition of motion pictures 
was not available in the open market where 
plaintiff demanded that claimed right. The 
result which plaintiff imagines was the ob- 
ject of the conspiracy prevented plaintiff 
from securing a preferred position over 
theatres in substantial competition with its 
Admiral Theatre. It was not demanding 
equal treatment in a present available open 
market. That the denial of such objective 
fostered, and did not restrain, trade in the 
distribution of moving pictures is obvious. 
Two or more theatres always, simultane- 
ously, exhibited feature pictures under the 
plan of distribution in existence in Omaha 
when plaintiff made the instant demands on 
defendants. By its own admission, plaintiff 
says it wanted the right to negotiate, and 
would have negotiated, so that only its 
Admiral Theatre would exhibit a given 
feature at a particular time and no other 
theatre in that City could exhibit that same 
feature until a reasonable period of clear- 
ance had expired. The period of plaintiff's 
exhibition and duration of clearance, reason- 
able or not, a priori establishes a restraint 
of trade over competition that was then 
existent in Omaha. To restrict plaintiff 
from that endeavor, even by conspiracy, 
was not a violation of the Sherman Act. 
“Restriction alone is not enough to stamp 
a combination as illegal, it must be ‘unrea- 
sonable’ in the sense that the common law 
understood that word” before it is in viola- 
tion of the Sherman Act. American Tobacco 
Co. v. United States, 221 U. S. 106. “Injury” 
to business or property under the Act “im- 
plies violation of a legal right.” Keogh v. 
C.& N. W. Ry. Co., 260 U. S. 156, 163; Maltz 
v. Sax [1940-1943 Trane Cases { 56,259], 
134. F. (2d) 2,  cert.. den. 319 U..S..772. 
What right of plaintiff, or the public, was 
violated by the instant conspiracy? Plaintiff 
posits such “right” in refusal to “negotiate.” 
Assume the defendants did so act; what 
relief could plaintiff have demanded or a 
court of law or equity granted because of 
that matter? Plaintiff concedes, as it must 
in light of controlling authority, that as an 
exhibitor it cannot and could not compel a 
distributor to give it a preferred run, or 
clearance, over any other theatre in sub- 
stantial competition with it. That being 
true, then the object of the conspiracy here 
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is one that invades no legal “right” of the 
plaintiff or the public. Conspiracy alone 
does not spell out liability under the Sher- 
man Act in a private action for damages 
thereunder. Conspiracy, plus invasion of the 
public interest and violation of some legal 
right incident to the conduct of one’s business, 
is the gravamen of a private action under the 
Act. Soa conspiracy, the effect and tendency 
of which invades a non-existent claimed right 
cannot give rise to a private right of action 
under the Sherman Act. Where a private 
suitor asserts a claim under the Sherman 
Act for damages, the gravamen of the com- 
plaint is not the conspiracy. The damage 
for which a recovery is allowable is the 
damage which the suitor has suffered as a 
result of injury, ie. “a violation of a legal 
right” by acts of the conspirators directed 
against him. Nalle v. Oyster, 230 U. S. 165, 
182, 183; Burham Chemical Co. v. Borax Con- 
solidated [1948-1949 TrapE CAsEs { 62,322], 
170 F. (2d) 569, 575; Foster & Kleiser Co. v. 
Special Site Sign Co., 85 F. (2d) 751; 
Northern Kentucky Telephone Co. v. Southern 
Bell Telephone Co., 73 F. (2d) 333; Momand 
v. Universal Film Exchange, 43 F. Supp. 996, 
1007, and cases there cited. 


Plaintiff here was not excluded from any 
market it had a right to. Except for the 
“split of product” matter, it received the 
same treatment from the defendant-distributors 
that its competitors received. Its theory of 
action is that it makes no claim for damages 
accruing as a result of “split of product” as 
we hereinafter point out. Therefore, no 
legal right of plaintiff was here invaded by 
the defendants. The claimed “right to nego- 
tiate’ for an exclusive second run with 
clearance presupposes that such object of 
competition exists or existed in a free and 
open market and as between competitors, 
one of whom has, in pursuit of honest gain 
and fair dealing, the “right” to seek that 
object as an advantage over a competitor. 
Where there is no such object of competition 
in a given competitive area, an exhibitor 
has no right to demand such objective and 
thereby destroy competition in that area 
between theatres admittedly in substantial 
competition. The Sherman Act gives no 
such advantage to competitors. It was 
enacted, not to stifle, but to foster competi- 
tion, not to permit one theatre group to 
destroy another theatre group by compelling 
one group to be relegated to a “third-run 
market.” Neither plaintiff nor Goldberg 
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was competing for first run. Nor were they 
“third-run market” competitors. They were 
both substantial competitors for second-run 
features, and they were both entitled thereto 
so long as they remained in that competitive 
classification, “that, and no more.” 


[Theory of Action] 


Plaintiff's contentions that the defendants, 
in carrying out the specific object of the 
conspiracy of which it complains, con- 
certedly did not consider its Admiral Theatre 
on a “theatre-by-theatre” basis, as it was 
required by United States v. Paramount, 
supra, so to do; that they preferred Gold- 
berg’s theatres over the Admiral, because 
they dealt with Goldberg as an “old cus- 
tomer” or “circuit”; and that some time 
prior to the formation of the instant con- 
spiracy they conspired and permitted Gold- 
berg’s State Theatre to exclusively exhibit 
feature pictures on a second-run basis in 
Omaha, and the other matters alleged in 
Paragraphs XII and XIV of the amended 
complaint, supra, are not the basis of any 
claim to actual damages plaintiff now asserts 
before this trial court, because of any Sher- 
man Act violation. Conceding that the above 
acts and conduct of defendants are evi- 
dence, available to plaintiff to establish some 
other violations of the Sherman Act, yet the 
obvious fact is that Mr. Blank, the man- 
aging officer of plaintiff, in his deposition, 
and plaintiff's counsel at pre-trial confer- 
ence, positively and unequivocally state that 
plaintiff's claim to damage is limited to 
those which it says it sustained as a result 
of a “conspiracy to refuse plaintiff the right 
to negotiate for an exclusive second run 
with reasonable clearance over theatres in 
substantial competition with it.” 

We hold plaintiff to that voluntarily 
assumed and proffered theory of action. 
With all the potentialities present in a 
Sherman Act case, federal district courts 
are admonished by the Judicial Conference 
of the United States to particularize the 
issues and theory of action in such cases, 
(see “Procedure in Anti-Trust and other 
Protracted cases,” report adopted by Jud. 
Conf. of the U. S. Sept. 26, 1951) and that 
in justice the parties should be held bound 
by the theory of action they so adopt. A 
theory of action accepted and acted upon 
in a trial court cannot be repudiated. Arkansas 
Ant. C. & L. Co. v. Stokes (C. C. A. 8) 2p 
(2d) 511; Devine v. Zimmerman (GEGsAs 8) 
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133 F. (2d) 850; Smails v. O'Malley, 127 F. 
(2d) 410; Peterson v. Chi. G. W. Ry. Co., 
(C. C. A. 8) 138 F. (2d) 304. If plaintiff 
makes no claim to damages as a direct con- 
sequence of the factors set out in paragraphs 
XII and XIV of the amended complaint, 
then those matters are not actionable in this 
litigation to sustain a judgment for actual 
damages. They may be evidence available 
to plaintiff to prove the existence of the 
conspiracy relied on, but they are to be 
considered damna absque injuria, if plaintiff 
was not actually damaged thereby, or does 
not claim actual damages as a consequence 
thereof. 
[Government Action] 


Mere existence of the nationwide con- 
spiracy adjudicated in United States v. 
Paramount, supra, does not premise liability 
on defendants by estoppel in this case. The 
restraints upon “trade and commerce” there 
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shown were abundantly unreasonable and 
clearly in violation of the “public interest” 
which must infest each Sherman Act case. 
Here, plaintiff's claim is not shown to be 
affected with any invasion of the public 
interest. It makes no substantial claim on 
that score. It had no legal right incident 
to its business to compel defendants to 
grant its demand. Under the facts available 
to plaintiff, we think it incapable of estab- 
lishing any public interest or invasion of any 
legal right resident in it, that was violated 
by the assumed conspiracy. 


[Complaint Dismissed] 


Therefore, plaintiff has no claim for dam- 
ages against defendants, even though a con- 
spiracy existed as charged. Defendant’s 
motion for summary judgment is sustained 
and plaintiff's complaint is hereby ordered 
dismissed. 


[| 68,433] Farm and Garden Sales, Incorporated v. Allied Equipment Company, 
Incorporated. Allied Equipment Company, Incorporated v. Farm and Garden Sales, 
Incorporated and Weber Engineered Products, Incorporated. 


In the United States District Court for the Eastern District of Virginia, Richmond 
Division. Civil Action No. 2008. Dated February 20, 1956. 


Clayton Antitrust Act 


Exclusive Dealing—Cancellation of Distributorship Agreement—Legality—Enforce- 
ability of Agreement.—-In an action to recover a balance due on an account, the court 
found it unnecessary to consider the plaintiff's contention that there was no basis for 
the application of the Clayton Antitrust Act to the defendant’s counterclaim, charging 
that the plaintiff violated Section 3 of the Clayton Act when it canceled the defendant’s 
distributorship because the defendant decided to handle a competitive line of equipment, 
because the distributorship contract was unenforceable for lack of mutuality. 


See Exclusive Dealing, Vol. 1, {[ 4009.100. 


For the plaintiff: William H. King, Richmond, Va. 
For the defendant: Robert R. Gwathmey, III, and George E. Allen, Sr., Richmond, Va. 


Opinion 
[Action to Recover Balance Due] 


Srertinc Hurcueson, District Judge [Jn 
full text except for omissions indicated by 
asterisks]: Farm and Garden Sales, In- 
corporated, hereinafter referred to as the 
plaintiff, as an instrumentality of Weber Engi- 
neered Products, Incorporated, hereinafter 
referred to as the plaintiff also, brought this 
action against Allied Equipment Company, 
Incorporated, hereinafter referred to as the 
defendant, to recover a balance of $7,899.86 


Trade Regulation Reports 


due on account receivable. The defendant 
asserted the following affirmative defenses: 


1. Set off of $8,069.46 


2. Counterclaim for damages due to can- 
cellation of the distributorship (breach of 
contract) and asserted that the damages 
should be trebled under Section 3 and Sec- 
tion 4 of the Clayton Antitrust Statute. 


[Jury Verdict] 


The case was tried before a jury which 
returned a verdict for the plaintiff in the 
amount of its claim and a verdict for the 
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defendant on a portion of the set-off and 
on its counterclaim awarded the sum of 
$15,000.00. In response to interrogatories 
the jury determined in effect, that the acts 
of the plaintiff constituted a violation of the 
Clayton Act. The plaintiff thereupon filed 
this motion to set aside that portion of the 
verdict based upon the counterclaim. 


[Issue] 

The issue raised by this motion goes to 
the efficacy of the counterclaim. May the 
counterclaim be sustained on the facts and 
the applicable law? 


[ Distributorship Arrangement] 

In July of 1949 the defendant became a 
distributor of the Choremaster Line, Farm 
and Garden Equipment, for Lodge and 
Shipley, the manufacturer. On December 1, 
1952, a letter was sent to defendant by 
plaintiff informing defendant that plaintiff 
had purchased the Choremaster Division of 
Lodge and Shipley and would be the manu- 
facturer; that plaintiff desired defendant to 
continue as a distributor and would continue 
operating as they had in the past with 
almost the identical personnel. Mr. Louis 
L. Weber, formerly a vice-president of 
Lodge and Shipley, would be president of 
both the plaintiff corporations. Thereafter 
the defendant continued as distributor for 
plaintiff in Virginia until September 24, 
1953, the date of cancellation. 

There has never been executed any writ- 
ten contract to cover the distributorship 
arrangement between the parties but the 
relation of the parties has developed accord- 
ing to the custom of the business as time 
went by. Although the plaintiff did furnish 
price lists, apparently there was never any 
quota imposed on defendant. The only 
understanding as to duration or termination 
seems to have been “as long as defendant 
did a good job.” During the 1952 year the 
defendant was the largest distributor of 
equipment produced by plaintiff (excluding 
Sears Roebuck). Mr. D. B. Usry, president 
of defendant, was appointed to a three-man 
advisory committee formed by plaintiff in 
connection with problems of distribution. 
As time passed defendant was extended a 
line of credit by plaintiff up to $40,000.00. 
In the first year of the association defendant 
was not extended any credit and orders 
were received on a sight draft basis. As 


* “Notwithstanding the fact that I was deeply 
shocked when I learned of the purpose of your 
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the distributorship flourished defendant gave 
valued suggestions to plaintiff. In 1953 
defendant’s sales fell off and defendant lost 
its standing as top distributor. 


In January 1953 defendant, desirous of 
expanding, made plans to have a new build- 
ing constructed. The builder needed assur- 
ance that defendant would continue in the 
business and defendant requested such as- 
surance from plaintiff. In response to that 
request the plaintiff wrote the defendant, 
under date of January 22, 1953, as follows: 


“This is the fifth anniversary of your 
association with Choremaster as our Vir- 
ginia distributor, and I would like to take 
this opportunity to thank you for the 
splendid job you have done with our line. 

“T know that your thinking and ours 
coincides in that we are all interested in 
building Choremaster year after year. That 
is exactly what you have done, and I 
wanted to take this opportunity to express 
my appreciation for your splendid coop- 
eration. With the rapid expansion of the 
Choremaster line, ie, tillers, mowers 
we feel that our volume, and that of our 
distributors, should grow from year to 
year in the future. 

“T hope that we may have the pleasure 
of many more years of pleasant, profitable 
association. Please convey my best re- 
gards to all the members of your organ- 
ization.” 


[Competitive Products—Distributorship 
Canceled] 


Following receipt of that letter, defendant 
entered into a fifteen-year lease with the 
builder at a rental of $500 per month. In 
September of 1953, defendant gave considera- 
tion to becoming distributor for a cultivator 
known as the “Champ Tiller,’ manufac- 
tured by Quick Manufacturing Company, 
a competitor of plaintiff, in addition to the 
equipment manufactured by plaintiff. After 
being advised of this, Mr. Weber notified 
defendant that he was coming to Richmond 
for a conference. This conference was had 
on September 11, 1953, and defendant was 
informed that if it took on the competitive 
line, the existing distributorship would be 
terminated. By letter of September 15 to 
plaintiff the important parts of this confer- 
ence were outlined by defendant in nine 
points and plaintiff was requested to answer 
these nine points in letter form.* Plaintiff 
on September 18, 1953, called defendant by 


visit to my office last Friday, I am deeply 
grateful to you for your visit. I hope while 
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telephone and answered the nine-point letter.** 
As a result of this conference and the 
ensuing communications defendant was in- 
formed by plaintiff that if it handled the 
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competitive line of equipment the existing 
distributorship would be terminated. De- 
fendant was also offered a two-year contract 
by plaintiff if it would forego handling the 


a 


you were here you realized even more some of 
our problems and got an insight into our 
plans of doing a better job for you and other 
factories in the future. 

“Mr. Weber, the subject which we discussed 
is a serious one because it affects, for better 
or for worse, our future. My answer is not an 
easy one to arrive at. You have been very 
good to give me a few days to think this thing 
through before giving you my answer. 

“As you know, we talked straight to each 
other for a period of perhaps seven or eight 
hours and a lot of things were cussed and dis- 
cussed. However, in considering this situation, 
it would help me a lot to outline herein the 
way I understood some of the more important 
points and especially to request you to reply 
to these in a letter by return mail covering 
each point I bring out as well as those I know 
I may have overlooked. I want to keep this 
clear in my mind and to know just what I 
have to decide and this is the best way for 
me to consider it. Please tell me in each case 
if my understanding is correct: 

““(1) If we elect to distribute a small power 
unit which could be called a tiller, garden 
tractor, etc. which Jim Quick is now developing 
and recently informed us he would ship a 
sample to us, you will cancel our distributor- 
ship on (a) Choremaster garden tractors, (b) 
Choremaster tillers, and (c) Choremaster power 
hole diggers. 

“(2) If we elect to distribute any other 
equipment such as Quick is developing, such as 
Ariens, Roto-Hoe, etc., you will also cancel 
your distributorship, whether or not we handle 
Quick’s new unit. At this point, in your reply, 
please give us a list, or a better description, 
of those items we should not handle of this 
nature, 

“(3) The reason you would do this is be 
cause this type of equipment is too closely in 
competition with the Choremaster rotary tiller. 
Of course, I feel that it is more closely in com- 
petition with our multi-purpose tractor. 

“(4) If we handle another brand one-wheel 
garden tractor, will you also cancel our dis- 
tributorship in its entirety? 

““(5) While you seemed critical the last time 
I was in your office of our sales records, you 
now consider we have done a good job. 

““(6) You respect, and will continue to re 
spect, the rights of other factories where they 
gave us a line first. To illustrate, you would 
very much like for us to handle your chain 
saw but since Lombard was with us first, 
you would not and could not compel us to 
handle yours. 

“(7) The only competition you will allow us 
to face on the tiller is Sears-Roebuck, accepting 
the fact that they will sell the tiller for less 
than our dealers, and there will be absolutely 
no other person here handling the one-wheel 
tractor either under the name ‘Choremaster’ 
or other. 

““(8) You will allow us to return for credit, 
less 10% handling charges, all Choremaster 
stock of all nature. 
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“(9) Will you give us a written contract to 
represent you exclusively in the state of Vir- 
ginia which clearly defines both our duties and 
yours, and for what duration? 

“T still feel that you are wrong in insisting 
that we be forced to make the decision of 
refraining from handling lines of this nature 
when we may need such lines to complete our 
sales program—unless and until we fall down 
on the job we have to do for you. However, 
I am behind the eight ball because we have 
worked too hard and too long on Choremaster 
to treat the subject lightly. If we wanted to, 
it is going to be difficult the first year to re- 
place this Choremaster volume, and I tried to 
make it perfectly clear to you that we are 
compelled to greatly increase our sales. 

“For obvious reasons, I hope you will keep 
this letter confidential. I have promised you 
a decision not later than October 5th. There- 
fore, won’t you please reply immediately ?’’ 

** “At approximately 11:02 a. m., on Sep- 
tember 18, Mr. Louis Weber of Weber Engi- 
neered Products, Cincinnati, telephoned me 
with regard to my letter to him of September 
15 setting forth certain questions on which I 
had requested a written reply. Mr. Weber 
made it clear to me that he was willing to 
give me the answer to each of the nine points 
outlined therein by telephone, but was not 
willing to cover such in a letter in its en- 
tirety. I appealed to him to answer the letter 
so as to provide us with a straight record for 
our immediate decision, as well as to provide 
a yardstick for future operation if our repre- 
sentation was not cancelled. Mr. Weber in- 
sisted on answering each question and in the 
conversation promised to write me a reply in 
the best form possible. Following is a list of 
questions submitted to him in our letter: 

‘* ‘Tf we elect to distribute the small power 
unit which could be called a tiller, garden 
tractor and so forth, which Jim Quick is now 
developing and recently informed us that he 
would ship a sample to us, you will cancel our 
distributorship on (a) Choremaster garden 
tractor, (b) Choremaster tiller, and (c) Chore- 
master power hole digger?’ 

‘“‘Mr. Weber’s answer was, ‘Yes.’ 

“““No. 2: If we elect to distribute any other 
equipment such as Quick is developing, such 
as Ariens, Roto-Hoe, et cetera, you will also 
eancel our distributorship, whether or not we 
handle Quick’s new unit? At this point in your 
reply, please give us a list or a better descrip- 
tion of those items we should not handle of this 
nature,’ and I told Mr. Weber I was making 
notes, to go slower. 

‘**Answer: Ariens, Roto-Hoe, or any other 
competitive equipment,’ and this is my nota- 
tion, it is not what Mr. Weber said: ‘I insisted 
that he further elaborate on this statement 
and reply in writing and told him I just had 
received this morning a Foley tiller for in- 
spection.’ 

““‘No. 3: The reason I am asking you do 
this is because this type of equipment is too 
closely in competition with the Choremaster 
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competitive product. By telegram defendant 
on September 24, 1953, notified plaintiff it 
had decided not to accept the terms and 
thus its distributorship was cancelled. De- 
fendant contends that as a result of this 
cancellation its business and reputation were 
damaged in the trade through the state. 
Defendant also lost many dealers, whose 
business was later solicited by a factory 
representative of plaintiff to become dealers 
on behalf of plaintiff. 


[Plaintiff's Contentions] 
Plaintiff by its motion makes three con- 
tentions, namely: 
1. There is no enforceable contract be- 
cause of the lack of mutuality; 
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2. There is no basis in facts for the ap- 
plication of the Clayton Anti-Trust Act, 
Sections 3 and 4; 


3. There is no basis for the damages and 


consequently they are excessive. 
a Cok ek 


[Contract Unenforceable] 


Once the first contention of the plaintiff 
is granted, the unenforceability of the con- 
tract renders it unnecessary to consider the 
other two contentions. There can be no 
damages and the Clayton Act, Section 4, 
merely trebles damages. 


[7 68,434] B. F. Gladding & Co., Inc. v. Scientific Anglers, Inc, 


In the United States District Court for the Eastern District of Michigan, Northern 
Division. No. 1470, Filed March 9, 1956. Amended Opinion filed May 18, 1956. 


Michigan Contracts Not To Engage in Business Law 


Combinations and Conspiracies under State Laws—Prohibition Against Contracts Not 
To Engage in Business—Applicability of Prohibition to Contract.—In an action for specific 
performance of a contract under which a manufacturer of fishing lines employed a manu- 
facturer of fishing line coating products as a consulting engineer on any of its development, 
engineering, production, or marketing problems, the court held that a Michigan law de- 
claring illegal all agreements by which any person agrees not to engage in any employment 


or business had no application to the action. 


See Combinations and Conspiracies, Vol. 1, § 2319.24. 
For the plaintiff: Arthur J. Kinnane, Bay City, Mich., and Theodore E. Simonton, 


Cazenovia, N. Y. 


For the defendant: F. Norman Higgs, Bay City, Mich., and Laurence, Vander Kelen 


& Miller, St. Johns, Mich. 


rotary tiller. Of course, I feel that it is more 
closely in competition with our multi-purpose 
tractor. 

‘* ‘Absolutely, yes. 

‘“““No. 4: If we handle another brand of one- 
wheel garden tractor, will you also cancel our 
distributorship in its entirety? 

“ “Ves. 

“*No. 5: While you seemed critical the last 
time I was in your office (I was out there in 
July) of our sales record, you now consider 
we have done a good job? 

““ "Yes, except tiller. We do not feel like 
you have done as well as you could have done 
on this. 

“ ‘No. 6: You respect and will continue to 
respect the rights of other factories where they 
gave us a line first? To illustrate, you would 
very much like for us to handle your chain saw, 
but since Lombard was with us first, you would 
not and could not compel us to handle yours. 

““*VYes. One year from now we expect to 
have a two-wheel tractor, but if you insist on 
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handling Quick’s, 
handle ours. 

““No. 7: The only competition you will 
allow us to face on the tiller is Sears-Roebuck, 
accepting the fact that they will sell the tiller 
for less than our dealers, and there will be 
absolutely no person here handling one-wheel 
tractor either under the name Choremaster or 
other? 

““*No one else on tiller except Sears-Roebuck. 
Absolutely no other distribution on the Chore- 
master garden tractor in its present form. 

“ “No. 8: You will allow us to return for 
credit, less 10% handling charges, all Chore- 
master stock of all nature? 

“““Only new stock in original cartons. 

“““No. 9: Will you give us a written contract 
to represent you in the state of Virginia which 
clearly defines both our duties and yours, and 
for what duration? 

“ “Present territory, yes. Will consider two- 
year period. I am willing to talk about balance 
of state in the future.’ "’ 


we can’t compel you to 
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Opinion of the Court 


Frank A. Picarp, District Judge [In full 
text]: Action for specific performance of a 
contract, alleged violation of trade secrets 
and elimination of unfair competition. 


Findings of Fact 
[Agreement Between Parties] 


Plaintiff, B. F, Gladding & Company, 
Inc., is a New York corporation with its 
main office at South Otselic, New York, while 
defendant, Scientific Anglers, Inc., is a Michi- 
gan corporation with its main office at 
Midland, Michigan. For a number of years 
Gladding has been a manufacturer of fishing 
lines. It is an old family concern and was 
closely held for over one hundred years, 
now has about 110 employees and within 
the last ten years has had some shifting 
among the management although some de- 
scendants of the original family are still 
connected therewith. Scientific Anglers, Inc., 
on the other hand was incorporated in 1946 
with Leon P. Martuch as president and 
Clare S. Harris, vice-president, secretary 
and treasurer. The only full time employee 
is Mr. Martuch who graduated from the 
eighth grade, was a pressman and through 
his interest in fishing finally got into this 
type of business. Mr. Harris is a graduate 
mechanical engineer employed by the Dow 
Chemical Company. O. R. McIntire and 
Norman R. Peterson are skilled chemists 
of Dow and are directors of defendant. 


Up to the time of this contract and begin- 
ning with about 1947, plaintiff became the 
sole distributor of certain fishing line coat- 
ing products then being made and sold by 
Scientific, the precise formula of which was 
not entirely known to Gladding. After some 
preliminary exchange of letters, telephone 
calls and visits, the agreement of December 
1, 1950 was executed. We will not quote 
the complete agreement except paragraphs 
2, 9 and 10, which are as follows: 


“2. GLADDING hereby agrees to em- 
ploy SCIENTIFIC for the term of this 
agreement, as consulting engineers for 
GLADDING engaged in working on such 
of the development, engineering, produc- 
tion and marketing problems of GLAD- 
DING as may from time to time be 
assigned to SCIENTIFIC, and SCIEN- 
TIFIC hereby accepts such employment. 
GLADDING understands the other ac- 
tivities of the several employees of 
SCIENTIFIC, and GLADDING will not 
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make unreasonable demands over long 
periods of time on SCIENTIFIC’S per- 
sonnel. Approximately six (6) trips a 
year from Midland to South Otselic may 
reasonably be required of SCIENTIFIC, 
the reasonable out-of-pocket expenses of 
such trips to be borne by GLADDING. 
GLADDING is to pay SCIENTIFIC a 
quarterly fee of Twenty-five Hundred 
Dollars ($2500.00), payable in advance for 
each quarter, except that the payment for 
the first period shall be Three Thousand 
Three Hundred and Thirty-three dollars 
and thirty-three cents ($3,333.33) and shall 
cover the four (4) months ending March 
31, 1951 and shall be paid forthwith upon 
the execution and delivery of this agree- 
ment. It is expressly understood and 
agreed that SCIENTIFIC will not do 
work similar to that which it is to do for 
GLADDING for any other manufacturer 
of fishing lines and other products that 
are related to GLADDING’S business, 
during the term of this agreement, whether 
on a consulting basis or otherwise.” 

“9. Nothing contained in this agreement 
shall prevent SCIENTIFIC from work- 
ing upon any projects relating directly or 
indirectly, to the manufacture of fishing 
products other than the projects which 
may be undertaken by SCIENTIFIC for 
GLADDING pursuant to Article 2 hereof. 
SCIENTIFIC agrees that GLADDING 
shall have the first refusal of rights under 
any inventions, discoveries and improve- 
ments made by SCIENTIFIC heretofore 
or hereafter during the term of this 
agreement relating, directly or indirectly, 
to the manufacture of fishing products, 
and not arising out of the work done by 
SCIENTIFIC for GLADDING pursuant 
to the provisions of Article 2 hereof. To 
this end, SCIENTIFIC shall promptly 
furnish GLADDING with a copy of any 
patent application filed thereon, and GLAD- 
DING shall thereupon advise SCIEN- 
TIFIC in writing within three (3) months 
from the receipt of such application copy, 
as to whether or not it is interested in 
negotiating with respect to the acquisition 
of rights thereunder. In the event that 
GLADDING is not so interested, nothing 
contained in this agreement shall prevent 
SCIENTIFIC from proceeding to attempt 
to exploit said rejected inventions, dis- 
coveries and improvements through other 
manufacturers of fishing products or other- 
wise. In the event that GLADDING is 
so interested, negotiations shall proceed 
with all reasonable dispatch, and in the 
event of failure to reach an agreement 
within a reasonable time, SCIENTIFIC 
shall have the right, after thirty (30) 
days’ notice in writing to GLADDING of 
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its intention so to do, to attempt to exploit 
any inventions, discoveries and improve- 
ments upon which negotiations have thus 
failed through other manufacturers of 
fishing products or otherwise. It is ex- 
pressly understood and agreed that in any 
stich negotiatons SCIENTIFIC will not 
request a royalty rate greater than five 
per cent (5%) of net sales.” 

“10. Any inventions, discoveries and 
improvements made by SCIENTIFIC 
during the term of this agreement and 
arising out of work done by SCIENTIFIC 
for GLADDING pursuant to the provi- 
sions of Article 2 hereof, shall be promptly 
disclosed in writing by SCIENTIFIC to 
GLADDING, and GLADDING shall have 
a non-exclusive, royalty-free license or 
shop right to make, use and sell the same 
in connection with its business, such li- 
cense or shop right to be non-assignable 
save to the purchaser of substantially all 
of GLADDING’S fish line business. 
SCIENTIFIC agrees promptly to furnish 
GLADDING with a copy of any patent 
application filed by it on any inventions, 
discoveries and improvements thus arising 
out of its employment by GLADDING, 
and GLADDING shall have the first re- 
fusal of exclusive rights thereunder, and 
negotiations to that end shall be con- 
ducted in the manner set forth in Article 
9 hereof.” 


Both parties agree that paragraph 11 does 
not apply to the facts in this case. 

It must be noted that this was a yearly 
renewal contract and that Scientific was to 
serve Gladding exclusively as consulting 
engineer on any 


“development, engineering, production and 

marketing problems” 
assigned to it by Gladding. In return Scien- 
tific was to receive a $10,000.00 yearly fee 
out of which it paid its own expenses. Other 
provisions made available to each party 
whatever test data was compiled by either 
and Scientific was to disclose to Gladding 
the composition and method of manufacture 
of all products developed by it and sold by 
plaintiff. Gladding was also given the ex- 
clusive right to purchase for use or resale 
all products, apparatuses and processes devel- 
oped by Scientific which pertained to fish- 
ing lines. It was specifically recognized that 
within the course of their endeavors each 
would necessarily become intimately acquainted 
with the other’s business and because of 
that possibility each agreed not to disclose 
the other’s trade secrets or other ‘information 
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which it might learn, to any other unau- 
thorized person. 


Paragraphs 9 and 10 we believe are the 
most important parts of this contract. By 
paragraph 9 Scientific had the right to work 
on any other products relating directly or 
indirectly to the manufacture of fishing prod- 
ucts other than projects referred to it by 
Gladding and defendant agreed that Glad- 
ding should have first refusal of rights under 
any inventions, discoveries and improve- 
ments to such fishing products made by 
defendant. Scientific was also to furnish 
Gladding with a copy of any patent applica- 
tions it might make and if Gladding was 
interested in acquiring rights thereunder it 
had to notify Scientific within three months. 
If it didn’t Scientific was free to dispose 
of patents and patent rights free and clear 
from any obligation to Gladding. 

There is also a provision in paragraph 9 
that Scientific could not require Gladding 
to pay a royalty greater than five per cent 
of net sales, and it is the claim of both 
parties that this is the paragraph that gov- 
erns the facts at bar, except that defendant 
claims that since Gladding has failed to 
negotiate for such rights, Scientific may pro- 
ceed to dispose of its patent rights entirely 
as it desires with Gladding losing all priorities. 


[Development of New Line] 


Diverting attention from the provisions 
of the contract itself we find that during 
the existence of that contract a fishing line 
was developed chiefly by Scientific which is 
now being sold by Gladding under the trade 
name of “Aerofloat” and by Scientific under 
the trade name of “Air Cel”. The out-stand- 
ing feature of “Air Cel” and “Aerofloat” is 
the presence of numerous gas bubbles be- 
neath the coating on the line, which permits 
the fishing line to float upon the top of the 
water. 

Plaintiff claims all rights to this new 
bubble line, chiefly on the theory that de- 
fendant was its employee during develop- 
ment of the bubble line and that this entire 
bubble line project was one referred to 
Scientific by plaintiff. On the other hand, 
Scientific claims all rights (except shop 
rights to Gladding) because it claims that 
all negotiations between the parties failed, 
and it also holds that the bubble line is 
entirely Scientific’s own invention. Plaintiff 
is also fearful its “trade secrets” are going 
to be revealed. 
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Here are some additional facts that we 
hereby determine. 


While doing some work in the early part 
of 1953 in connection with a project referred 
to it under parapraph 2 of the December 1, 
1950 contract, defendant suddenly found it 
had a fishing line which had “bubbles.” 
Defendant’s Martuch looked upon the pres- 
ence of bubbles as something undesirable 
and to be eliminated but Mrs, Coleman, of 
plaintiff's concern, saw possibilities in a 
“Dubble” line and urged its development. 
The parties then jointly started upon per- 
fecting the bubble line which required the 
tise of some of the alleged trade secrets of 
both parties. This covered the primer coat, 
plastisol, automatically controlled variable 
orifice die until finally in August 1953 the 
line, much in its present form, was ready 
for exhibition by plaintiff at a convention 
in Chicago. Defendant was also at the Chi- 
cago convention and helped with the exhibit. 
After the convention defendant brought the 
exhibit plus the apparatus necessary to man- 
ufacture the bubble line, including the “tower”, 
back to Midland and then to plaintiff’s plant 
in New York, where in September plaintiff 
started to put “bubble lines” on the market. 
Then came dissention between the parties, 
plaintiff acting to discontinue the contract 
in late 1953, although an attempt at rec- 
onciliation was made in January 1954. 


[Trade Secret] 


Insofar as the bubble line is concerned it 
is our finding that no trade secrets exclu- 
sively belonging to plaintiff are included in 
the bubble line as manufactured in the 
finished products or through the patents 
applied for. Any trade secrets existing are 
either those developed by defendant alone 
or by both defendant and plaintiff. We fur- 
ther find that while both parties loudly voice 
claims of extreme rights under the facts 
and interpretation of the contract as claimed, 
this court has gained the impression that 
neither party is overly sincere about those 
claims and that the questions of trade secrets, 
illegality of contract, scientific formulae, who 
is the inventor, etc., may to some extent be 
brushed aside. 


[Applicable Contract Provisions] 


In any event this court finds that either 
paragraphs 9, 10 or 11 of the contract must 
apply in deciding this case and after reading 
the record has come to the conclusion that 
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the bubble line resulted from a project as- 
signed to Scientific by plaintiff under para- 
graph 2 of the contract and not only does 
paragraph 10 govern but that the parties 
so interpreted the contract up to the time 
of this litigation. For example, both parties 
have agreed that plaintiff shall have “shop 
rights” or at least would have had and the 
only paragraph giving plaintiff shop rights 
is paragraph 10. And right from the start 
plaintiff insisted upon and received a “shop 
right” in the bubble line patent application, 
a right often conceded by defendant in its 
pleadings, briefs, and in open court. The 
difference of the parties and the rub, inter 
alia, resolves itself to certain rights claimed 
by defendant under that paragraph 10 to the 
effect that Scientific was permitted to add 
certain negotiating conditions on exclusive 
rights, not specifically set out in the contract. 


[Michigan Law Not Applicable] 


We also find these further facts— 


(1) that plaintiff is the holder of shop 
rights in said patents; 

(2) that there is nothing in this contract 
that renders it illegal in the State of Michigan; 

(3) that Scientific was an independent 
contractor not an “employee” within the 
patent law understanding of the word “em- 
ployee”; 

(4) that the December 1, 1950 contract 
was negotiated by two corporations dealing 
at arm’s length; 

(5) that if there had been proper nego- 
tiations, which we determine were not had, 
and plaintiff had failed to agree to pay a 
maximum 5 per cent of net sales royalty, 
then Scientific could refuse Gladding exclu- 
sive rights and could bargain elsewhere for 
the sale or lease of its patents or continue 
under its own patents; 

(6) that the contract covered patentable 
and unpatentable improvements and inven- 
tions; 

(7) that the bubble line was a joint devel- 
opment to which both parties made sub- 
stantial contributions; 

(8) that this court will not consider whether 
Leon P. Martuch, alone or with Clare S. 
Harris, is or are the inventor or inventors 
of the variable die application and that plain- 
tiff is estopped to deny the Martuch claim 
at the present time; 

(9) that Section 445.761 Compiled Laws 
of Michigan has no application to the case 
at bar; and 


1 68,434 


71,860 


(10) that paragraph 10 includes the orifice 
die and the bubble line improvement and 
invention whether patentable or not. 


Conclusions of Law 


In this opinion it is necessary to mix the 
Findings of Fact with Conclusions of Law 
as has been done to some extent above but 
nevertheless we add citations as to a few 
matters. 

[Employee] 


As to whether defendant was an “employee.” 

We recognize that in United States v. 
Dubilier Condenser Corp., 289 U.S. 178, an 
invention made by an employee is the prop- 
erty of his employer but there is a distinc- 
tion between a contract of employment to 
invent and one to devise and make improve- 
ments. In the latter relationship the inven- 
tions of the employee though performed 
during the period of the contract are the 
property of the employee, not the employer. 
In United States v. Dubilier Condenser Corp., 
supra, the Supreme Court at page 187, quot- 
ing from Dalzell v. Dueber Watch Case Mfg. 
Co., 149 U.S. 315, said— 


“But a manufacturing corporation, which 
has employed a skilled workman, for a 
stated compensation, to take charge of 
its works, and to devote his time and 
services to devising and making improve- 
ments in articles there manufactured, is 
not entitled to a conveyance of patents 
obtained for inventions made by him 
while so employed, in the absence of 
express agreement to that effect.” 


Here Scientific was not employed to “in- 
vent” and if it did “invent” the contract 
covered such invention. 


[Trade Secrets] 


As for trade secrets. 


We recognize that trade secrets may be 
the subject of property rights entitled to 
protection; (see A. O. Smith Corp. v. Petro- 
leum Iron Works Co., 73 F. 2d 531) that if 
an employee has gained knowledge of his 
employer’s trade secrets he will not be per- 
mitted to disclose or make use of the same 
where he has agreed not to do so. H. B. 
Wiggins Sons’ Co. v. Colt-A-Lapp Co., 169 
Fed. 150. It has also been held that even 
in the absence of an express agreement to 
refrain from disclosure the same will be 
implied. O. & W. Thum Co. v. Tloczynski, 
114 Mich. 149, p. 157; Williston on Contracts, 
Revised Edition, Vol. 5, Section 1646 p. 4624. 
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These are some convincing authorities in 
favor of Gladding but one salient point in 
the case at bar distinguishes it from the 
authorities above cited. When the relation- 
ship and rights of parties are governed by 
a written contract nothing is to be implied 
where the intent of the parties is clear or 
where covered by an express provision. 
Johnson v. Igleheart Bros., 95 F. 2d 4, p. 9; 
Emmigrant Industrial Savings Bank v. One 
Hundred Eight West Ninth Street Corp., 8 
N. Y. S. 2d 354; Godfrey v. Newman, 239 
Nee¥erS9585;-e1 7 Gala Se Sectionss2SipwA793 
780. The contract here in not ambiguous. 


[Contract] 


As to interpretation of contract. 


Inquiry, therefore, must be made as to 
what parties intended concerning products, 
processes and apparatus developed by Glad- 
ding and Scientific acting in concert. The 
contract must be determined by all its pro- 
visions. Halsted v. Globe Indemnity Co., 258 
Nis Wy AG 


“A contract must be construed as a 
whole and the intention of the parties is 
to be collected from the entire instrument, 
and not from detached portions; it being 
necessary to consider all of its parts in 
order to determine the meaning of every 
particular part as well as the whole.” 
Victory Bottle Capping Mach. Co. v. O. & 
J. Mach. Co., 280 Fed. 753 p. 759. 


Nothing in the contract gives ownership 
to either plaintiff or defendant and it doesn’t 
provide that Scientific shall not use the 
developments. The restriction in paragraph 
8 is against disclosure of unauthorized per- 
sons. Paragraphs 9 and 10, however, do 
cover the subject matter and we conclude 
that the parties intended that under these 
facts both parties were to control the fruits 
of their efforts. In addition we find that no 
exclusive trade secrets of plaintiff are being 
used. 

[Negotiations] 

On the terms of negotiating: 


Usually if a person has title to a patent 
and someone desires to purchase the same, 
the vendor can make whatever terms it de- 
sires, and until this court became acquainted 
with all the facts in this case we were under 
the impression that the defendant would be 
able to make such terms here. We s0 ex- 
pressed ourselves. However, after reading 
the contract as a whole, the testimony as 
submitted together with the exhibits, we can 
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find nothing in that contract giving defend- 
ant the right to say that there shall be a 
minimum or maximum of these bubble lines 
to be paid for by plaintiff in any one year 
and defendant had no right to condition its 
negotiation on such a premise. 


Article 9 sets out all the terms of pro- 
cedure plaintiff has to comply with in order 
to have an exclusive right to any and all 
patents developed or inventions made under 
paragraph 10. Among these conditions was 
the requirement to pay a royalty up to the 
5 per cent of net sales as outlined in para- 
graph 9. That was the intention of the 
parties. 

[Ruling] 


Since the other points of law raised are 
apparently now immaterial we do not dis- 
cuss them. Our conclusion is that the 
terms and provisions of paragraph 9 cover 
the negotiations for paragraph 10 and that 
unless plaintiff is willing on or before April 
19th, 1956, to meet a royalty charge up to 
5 per cent, based on its net sales of the 
bubble line, that it no longer shall have any 
rights in those patents applied for or to in 
any way interfere with the obtaining of 
them. 

[Injunction] 

The injunction heretofore issued will con- 
tinue until April 14th, 1956 and thereafter 
if Gladding meets the terms of paragraph 
9 but defendant, on its part, refuses to 
comply therewith. 


Amended Opinion 


Frank A. Picarp, District Judge [Jn 
full text]: In rendering our opinion in the 
above matter this court gave both parties 
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an opportunity to negotiate for an exclusive 
license, since the terms thereof were not 
expressed in the original agreement. As a 
result the parties have been negotiating and 
the time fixed for completion of said con- 
tract set by the court as April 1, 1956, has 
been extended from time to time. In ad- 
dition this court has made several sug- 
gestions to the parties as to what the 
license should cover although this court has 
refused and refrained from writing or dic- 
tating the terms of any said contract. 

The result of these negotiations has, in 
the opinion of the court, reflected unfavor- 
ably upon plaintiff since plaintiff has refused 
to enter into an exclusive license on reason- 
able terms with defendant as we believe 
was anticipated by the original agreement 
of December 1, 1950. 

Chief of the proposals upon which plain- 
tiff has been obstinate and unfair is as 
follows: 

It has refused to agree to any minimum 
number of bubble lines it would be obliged 
to pay for during each year. This court 
was and is of the opinion that some mini- 
mum should be included in the provisions 
of said contract and while this court made 
several suggestions as to what such mini- 
mum should be, plaintiff’s counsel in his 
correspondence of May 15, 1956, has refused 
to enter into a contract containing “any 
minimum annual royalty.” 

For these reasons there is nothing left 
for this court to do but to dismiss plaintiff's 
bill of complaint and dismiss the injunction. 

A decree in accordance with this opinion 
will be prepared for our signature. 


[f] 68,435] 


United States v. Imperial Chemical Industries, Ltd. et al. 


In the United States District Court for the Southern District of New York. Civ. No. 


24-13. Filed July 17, 1956. 


Case No. 789 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—In- 
junctive Decrees—Patent Licensing Provision—Interpretation—In a Government anti- 
trust action, a defendant’s motion for an order directing another defendant in the action 
to grant to it non-exclusive, royalty-free immunities under each and every foreign counter- 
part of certain United States patents so that it could export, without payment of a royalty, 
certain products manufactured by it to the foreign countries where such counterparts exist 
was granted only to the extent of directing the other defendant to extend to the moving 
defendant the immunities sought upon payment of a reasonable royalty. The court found 
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that the foreign patents under which the moving defendant sought royalty-free immunities 


were not counterparts of any United States patent. 


The purpose of the judgment in the 


action was to free manufactured products from double royalties levied under foreign 


counterpart patents. 


See Department of Justice Enforcement and Procedure, Vol. 2, {] 8233.850. 


For the plaintiff: Ephraim Jacobs and Joseph E. McDowell, Special Assistants to 


the Attorney General, Washington, D. C. 


For the defendants: Coudert Brothers, New York, N. Y., for Imperial Chemical 
Industries, Ltd. (Mahlon B. Doing and Joseph A. McManus, of counsel); and Covington 
and Burling, Washington, D. C., for E. I. du Pont de Nemours and Co., Inc. (Gerhard 


Gesell and Nester S. Foley, of counsel). 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1956 Trade Cases {| 68,325, 1954 Trade Cases {] 67,739, 1952 Trade Cases {] 67,282, 1950-1951 
Trade Cases {] 62,923, and 1948-1949 Trade Cases {[ 62,350. 


Memorandum 
[Motion] 


Ryan, District Judge [In full text]: The 
defendant du Pont has moved based upon 
our in personam jurisdiction over ICI (which 
ICI does not question) for an order direct- 
ing ICI, under Article IX-4 of the Final 
Judgment,’ to grant to du Pont to the 
extent that ICI has the lawful right to do 
so unrestricted, non-exclusive, royalty-free 
immunities under each and every foreign 
counterpart of United States Letters Patent 
Nos. 2,153,553 and 2,188,465” so that after 
April 10, 1956 du Pont may export without 
payment of a royalty polythene flakes and 
moulding powders lawfully manufactured 
by it in the United States to the foreign 
countries where such counterparts exist. 

Du Pont has paid in full to ICI for a 
license within the license field under these 


basic United States patents the royalty stip- 
ulated in the Polythene Agreement of 1946. 


1 The material portions of Article IX-4 of the 
Judgment are subdivision (a) and the proviso 
contained in that section. They read as follows: 

“4 Until June 30, 1977, to the extent they 
have the legal right to do, so, duPont and 
ICI shall: 

“(qa) grant to any person (including duPont 
and ICI), making written request therefor, in 
consideration of a reasonable royalty, an un- 
restricted, non-exclusive immunity under any 
foreign counterpart of any existing or new 
patent to import into any foreign country any 
common chemical product lawfully manufac- 
tured in the United States; provided that any 
person who pays a royalty to one corporate 
defendant for a license to manufacture issued 
pursuant to this judgment shall not be re- 
quired to pay any further royalty for an im- 
munity to import under a counterpart patent 
or counterpart foreign patent.”’ 

We have previously, on April 20, 1954, had 
occasion to interpret this same provision when 
denying to ICI an unrestricted, non-exclusive, 


1 68,435 


We have heretofore had occasion to com- 
ment on the extent to which the final judg- 
ment affected the Polythene Agreement of 
1946.* 


ICI granted to du Pont by agreement 
among themselves made after entry of final 
judgment and dated January 29, 1954, un- 
restricted, non-exclusive immunities under 
all the existing foreign counterparts patents, 
limited however in application to polythene 
flakes and moulding powders manufactured 
by du Pont prior to April 11, 1956. It was 
provided in this agreement that these rights 
granted to du Pont “shall be royalty free for 
so long as du Pont shall continue to pay 
royalty to ICI under the recited agreement.” 
(i.e. the Polythene Agreement of 1946) 


With the expiration of the basic polythene 
United States Letters Patent on April 11, 
1956, du Pont stopped payment of royalties 
to ICI under the Polythene Agreement of 
1946, but du Pont has not ceased manufac- 


royalty free immunity under existing United 
States nylon patents to import into the United 
States nylon filaments and bristles, and nylon 
flakes and moulding powders. 

* United States Letters patent Nos. 2,153,553 
and 2,188,465 are the basic United States poly- 
thene patents issued to ICI and expired on 
April 11, 1956. 

’The ICI patents, counterparts to its two 
basic U. S. patents expired prior to April plas 
1956 in the following places: Argentina, Czecho- 
slovakia, Eire, Hong Kong, Pakistan, Union of 
South Africa and the United Kingdom. In 
other places these counterparts patents are 
still in existence but expire—Holland, 12/16/56; 
Canada, 4/30/57; Austria, 6/15/57; India 
2/24/58; Brazil, 5/13/61; ‘Australia, 3/9/60: 
African Continental Territories South of 15 deg. 
North Lat. to which French Letters apply 
2/4/61; Belgium, 2/3/62; Germany, 3/2/65.” 

*Memorandum opinion filed 4/5/56 [1956 
TRADE CASES { 68,325]. 
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ture under the inventions disclosed in those 
basic patents. 


We accept the statement of du Pont that 
“there is no license agreement or other 
understanding between the parties relating 
to the foreign immunities now sought” as 
in accord with a construction they have 
agreed to place upon the Polythene Agree- 
ment of 1946 that the agreement does not 
grant to du Pont after April 11, 1956 these 
foreign immunities. 


[Interpretation of Judgment] 


The controversy then is solely over the 
interpretation to be given to the provisions 
of Article IX-4 of the Final Judgment. 


Du Pont urges that we read the para- 
graph so as to provide that since du Pont 
has paid in full the royalties due under the 
basic polythene United States Letters Pat- 
ent, which have now expired, it should be 
granted under the final judgment without 
payment of further royalties, free foreign 
immunities as long as any foreign counter- 
part patent to these basic patents exists. 


ICI does not dispute that under the final 
judgment du Pont is entitled to foreign 
immunities after April 11, 1956 for it con- 
cedes that the basic polythene patents con- 
stituted ICI existing patents within the final 
judgment covering common chemical prod- 
ucts and that du Pont’s license thereunder 
should be deemed to have been issued pur- 
suant to the judgment. ICI has, however, 
refused to grant the requested immunities 
to du Pont save upon payment of a 5% roy- 
alty based on the net selling price of all 
sales of such products as may be imported 
into the territory so licensed. The reason- 
ableness as to the amount of the royalty 
demanded is not before us for determination. 
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The question presented is whether under 
the proviso paragraph of Article IX-4 of the 
Final Judgment du Pont should be granted 
the requested foreign immunities without 
payment of a royalty. 


The proviso paragraph was intended to 
prevent a double or additional royalty pay- 
ment being exacted by du Pont or ICI on 
a product manufactured under a license 
from one of them when that product was 
imported into a territory where a counter- 
part patent was in existence. 


The foreign patents under which du Pont 
seeks royalty free immunities are not coun- 
terparts of any existing United States Let- 
ters Patent. Du Pont since April 11, 1956 
has not been paying cash royalties to ICI. 


In unambiguous language it was pro- 
vided in the final judgment that “any person 

. who pays a royalty ... for a license 
to manufacture ... shall not be requested to 
pay any further royalty for an immunity 
to import under a . counterpart for- 
eign patent.” This means and was intended 
to mean that any person who is paying or 
who currently pays a royalty and it is 
limited in operation to that period during 
which such royalty payment is being made 
for a license to manufacture. The purpose 
was to free the manufactured products of 
such persons from further or double royal- 
ties levied under foreign counterpart patents. 

No “further” royalty is sought by ICI; 
none is now being paid on the manufactured 
products or for foreign immunities on such 


products. 
[Ruling] 


The application of du Pont is granted 
only to the extent of directing ICI to ex- 
tend to du Pont the immunities sought 
upon payment of a reasonable royalty. 


[| 68,436] Sunbeam Corporation v. Abraham Rosenblum. 
In the United States District Court for the Southern District of New York. Civ. 


88-173. Dated August 9, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Fine.—A 
defendant in a fair trade enforcement action who was found guilty of wilfully violating a 
consent decree prohibiting him from selling fair traded products below their established 
fair trade prices was ordered to pay to the fair trader the sum of $900.00 to cover expenses 
of shoppers, attorney’s fees, and other expenses of the fair trader necessary to bring the 
matter of contempt to the attention of the court. The defendant’s contention that he did 
not violate the decree because he had leased the department in his store which made the 
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sales below fair trade prices to another person was held to be without merit. The memor- 
andums for the sales were on the stationery of the defendant, and it appeared that the 


defendant was in charge of the department. 
See Fair Trade, Vol. 1, J 3380.34. 


For the petitioner: Rogers, Hoge & Hills (Herman T. Van Mell and Francis P. 


Kelly, of counsel), New York, N. Y. 


For the respondent: George J. Sandler, Jamaica, N. Y. 


[Contempt Action] 


Joun M. Casuin, District Judge [In full 
text]: The petitioner herein asks for an or- 
der adjudging the respondent in civil con- 
tempt of a Final Decree of this Court dated 
October 21, 1955. This Decree, which was 
consented to by the respondent in person 
and by his attorney, restrains the respond- 
ent from certain violations of a Fair Trade 
Contract. 


[Defense] 


It now appears by affidavits of “shoppers” 
that the respondent has violated the Decree. 
The respondent denies that he violated the 
Decree in that he had leased the appliance 
department in his store to the E. M. J. 
Products, Inc. However, it clearly appears 
from the afhdavits of the “shoppers” and 
the exhibits annexed thereto, that the mem- 
orandum for the sale in each instance is on 
the stationery of A. Rosenblum. It further 
apepars from the affidavit of one Seymour 
Adler that he was told on June 28, 1956 by 
a clerk in Rosenblum’s store, that if he 
wanted to sell appliances to the Rosenblum 
store, he would have to see Mr. Rosenblum 
personally. It would appear that the con- 
tention of the respondent is without merit. 


[Violations—Fine Imposed] 


Therefore the motion is granted to the 
extent hereinafter stated: 


1. The respondent is held guilty of the 
wilful contempt of the Decree of this Court, 
dated October 21, 1955, in that the said 
respondent violated the terms of said De- 
cree by certain rules, to wit: 


(a) By the sale to Sherlee Warncke of 
a SUNBEAM Shaver on February 10, 
1956, for $19.06, whereas the minimum 
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retail list price was $29.50 as set forth in 
petitioner’s schedule of retail prices; 

(b) By the sale to Frieda Schaum on 
February 10, 1956 of a SUNBEAM Fry 
Pan and cover for $16.95 plus 5l¢ tax, 
whereas the minimum retail list price was 
$23.00, as set forth in petitioner’s schedule 
of retail prices; 


(c) By the sale to Jane C. Ludden of a 
SUNBEAM Hand Mixer on February 9, 
1956 for $16.50 plus 50¢ tax, which price 
is below the retail list price as set forth 
in petitioner’s schedule of retail prices; 


(d) By the sale to Henrietta Faerber 
on February 9, 1956 of a SUNBEAM 
Coffeemaster for $26.95 plus 81¢ tax, 
which price is below the retail list price 
as set forth in petitioner’s schedule of re- 
tail prices; 

(e) By the sale to Beatrice Lehman on 
February 8, 1956 of aSUNBEAM Coffee- 
master for $26.95, whereas the minimum 
retail list price was $37.50, as set forth 
in petitioner’s schedule of retail prices; 

(f) By the sale to Nora M. Ryberg on 
February 8, 1956 of a SUNBEAM Hand 
Mixer for $17.00, whereas the minimum 
retail list price was $21.95 as set forth in 
petitioner’s schedule of retail prices. 

2. Within fifteen days after the entry of 
the order herein and service of a copy 
thereof, the respondent shall pay to the 
petitioner the sum of $900.00 to cover ex- 
penses of the “shoppers”, attorneys’ fees 
and other expenses of the petitioner neces- 
sary to bring this matter of contempt to 
the attention of this Court. 

In the event of future violations of the 
Decree of this Court of October 21, 1955, 
the petitioner may apply for further relief. 

Settle order on notice. 
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Delaware Tool Steel Corp. v. Brunner & Lay, Inc. 


[| 68,437] Delaware Tool Steel Corporation v. Brunner & Lay, Inc., Chicago 
Brunner & Lay Rock Bit Corp., Brunner & Lay Rock Bit of Asheville, Inc., Brunner 
& Lay Rock Bit of Philadelphia, Inc. 


In the United States District Court for the District of Delaware. Civil Action Nos. 
1799, 1800, 1801, and 1802. Dated July 6, 1956. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Interrogatories—Relevancy.—In an action by a manufacturer of 
paving breaker accessory tools charging that a competitor sold and offered to sell such 
tools to customers of the manufacturer at discriminatory prices, the court sustained an 
objection of irrelevancy to an interrogatory of the defendants seeking information for the 
purpose of ascertaining the applicability of the good faith meeting of competition defense. 
However, the court ruled that interrogatories may be submitted with reference to the 
time of alleged violations and only such purchasers involved in the alleged violations. 
Also, the court ruled that an interrogatory seeking information for the purpose of ascertain- 
ing the applicability of the defense of unclean hands was irrelevant in view of decisions 
removing the doctrine of unclean hands from the path of a greater public policy encouraging 


prosecutions of antitrust violations. 


See Price Discrimination, Vol. 


Vol. 2, J 9013.875, 9042.350. 


1, $3515; Private Enforcement and Procedure, 


For the plaintiff: John S. Walker and Frank J. Miller, Wilmington, Del. 


For the defendants: 


Hugh M. Morris and Andrew B. Kirkpatrick, Jr. (of Morris, 


Steel, Nichols & Arsht), Wilmington, Del., and Hyman Zuckerman, Philadelphia, Pa. 


[Objections to Interrogatories| 


Pau. Leauy, Chief Judge [Jn full text]: 
This matter arises from plaintiff’s objec- 
tions to certain of defendants’ interroga- 
tories. Plaintiff brings suit under §3 of 
the Robinson-Patman Act; §§4 and 16 of 
the Clayton Act; and § 2(a) of the Clayton 
Act, as amended. 


[Discrimination Alleged] 


‘Plaintiff and defendants are competitors 
in the business of manufacturing and selling 
paving breaker accessory tools. Plaintiff 
alleges during the period from about June 
30, 1955, defendants have sold, contracted 
to sell, and offered to sell to certain of its 
purchasers paving breaker accessory tools 
at special discounts and guarantees greater 
than their (and plaintiff’s) published maxi- 
mum discounts for like goods. It is also 
alleged the special discounts and guarantees 
of defendants are given only to such of 
their purchasers as are purchasers or buy- 
ers from plaintiff or to whom plaintiff has 
offered to sell its paving breaker accessory 
tools. Defendants, it is alleged, thereby 
knowingly discriminate in price between 
their different purchasers of like grade, 
quantity, and quality with the intent to 
destroy competition and eliminate one or 
more competitors. It is further alleged 


Trade Regulation Reports 


Prior to June 30, 1955, plaintiff was enjoy- 
ing a substantial, profitable and expanding 
business, but as a result of the foregoing, 
has been deprived of the business and 
profits which it would have had on sales 
already made, on existing orders, on antic- 
ipated new orders from old customers of 
plaintiff, and on anticipated new orders 
from new customers. Plaintiff seeks treble 
damages under statute and temporary and 
permanent injunctions. 


[Defendants Interrogatories]| 


Defendants’ Interrogatories to plaintiff, 
objected to by plaintiff, follows: 


“(5) Was either Brunner & Lay Rock 
Bit Corp., a Pennsylvania corporation, or 
Brunner & Lay, Inc., an Illinois cor- 
poration, or were both engaged in the 
manufacture of paving breaker accessory 
tools when plaintiff began the manufac- 
ture and sale of such tools? 

“(a) Was either the said Brunner & 
Lay Rock Bit Corp., or the said Brunner 
& Lay, Inc., or were both engaged in the 
sale of paving breaker accessory tools 
when plaintiff began the manufacture 
and sale of such tools? 

“(b) Did plaintiff begin its sales in 
any territory in which sales of such tools 
were then being made and sold by said 
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Brunner & Lay Rock Bit Corp., or by 
said Brunner & Lay, Inc., or by both? 


“(c) Were the paving breaker acces- 
sory tools made and sold by Brunner & 
Lay Rock Bit Corp., or by Brunner & 
Lay, Inc., of the same grade and quality 
at all times as those now made and sold 
by plaintiff?” 

“(6) Were the paving breaker accessory 
tools manufactured and sold by plaintiff 
prior to June 30, 1955 of like grade and 
quality as those manufactured and sold 
by Brunner & Lay Rock Bit Corp., a 
Pennsylvania corporation, and Brunner & 
Lay, Inc., an Illinois corporation, during 
the period from the beginning of plain- 
tiff’s manufacture and sale of such tools 
to about June 30, 1955?” 

“(7) Did plaintiff at any time prior to 
June 30, 1955 seek to sell any of the 
paving breaker accessory tools manu- 
factured by it to any purchaser or pur- 
chasers of such tools of like grade and 
quality manufactured and sold by Brun- 
ner & Lay Rock Bit Corp., a Pennsyl- 
vania corporation, or Brunner & Lay, 
Inc., an Illinois corporation, either or 
both?” 

“(8) What were the inducements by 
way of list price discounts, rebates or 
guarantees that plaintiff offered or allowed 
to the purchasers of the paving breaker 
accessory tools of Brunner & Lay Rock 
Bit Corp., a Pennsylvania corporation, 
and Brunner & Lay, Inc., an Illinois 
corporation, to have such purchasers buy 
like tools made and sold by plaintiff?” 


“(9) Does the answer to the preceding 
interrogatory (8) include the only list 
prices, discounts, (cash or otherwise), 
rebates and guarantees offered or allowed 
by plaintiff to such customers of Brunner 
& Lay Rock Bit Corp., a Pennsylvania 
corporation, and Brunner & Lay, Inc., an 
Illinois corporation, either or both? 

“(a) What quantity discounts had 
plaintiff offered the customers of Brunner 
& Lay Rock Bit Corp., a Pennsylvania 
corporation, and Brunner & Lay, Inc., 
an Illinois corporation, at any time prior 
ito June 30, 1955? 

“(b) What quantity discounts had 
plaintiff allowed prior to June 30, 1955 
to any customer or customers of either 
Brunner & Lay Rock Bit Corp., a Penn- 
sylvania corporation, or Brunner & Lay, 
Inc., an Illinois corporation? 

“(c) What each discounts had plaintiff 
allowed to any prior customer or cus- 
tomers of either Brunner & Lay Rock 
Bit Corp., a Pennsylvania corporation, 
or Brunner & Lay, Inc., an Illinois cor- 
poration? 
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“(d) What year-end rebates and bonuses, 
or either, did plaintiff offer prior to June 
30, 1955 to any customer or customers 
of Brunner & Lay Rock Bit Corp., a 
Pennsylvania corporation, or Brunner & 
Lay, Inc., an Illinois corporation? 

“(e) What year-end rebates and bonuses, 
or either, did plaintiff allow, or pay, at 
any time to any customer or customers 
of Brunner & Lay Rock Bit Corp., a 
Pennsylvania corporation, or Brunner & 
Lay, Inc., an Illinois corporation?” 

“(10) To what customers of Brunner 
& Lay Rock Bit Corp., a Pennsylvania 
corporation, or Brunner & Lay, Inc., an 
Illinois corporation, or either of them, 
did plaintiff offer such discounts, rebates 
and guarantees at any time prior to June 
30, 1955? 

“(a) What was the list price as to 
which plaintiff made such offers? 

“(b) To what customers of Brunner & 
Lay Rock Bit Corp., a Pennsylvania cor- 
poration, or Brunner & Lay, Inc., an 
Illinois corporation, or either of them, 
did plaintiff allow or pay such discounts, 
rebates and bonuses or make such 
guarantees prior to June 30, 1955? 

“(c) Have plaintiff's discounts, re- 
bates, guarantees and bonuses been the 
same at all times since June 30, 1955 as 
before? 

“(d) Have there been any exceptions 
with respect to the amount of plaintiff’s 
(discounts, rebates or bonuses, or with 
respect to the character or extent of its 
guarantees?” 

“(22) From whom did each purchaser 
referred to in interrogatories (20) and 
(21) purchase paving breaker accessory 
tools prior to sales to it of such tools 
by plaintiff?” 

“(24) What advantage to plaintiff has 
its terms of sale, including its discounts 
(quantity, cash or otherwise), its rebates 
and year-end bonuses had in its com- 
petition with other manufacturers (in- 
cluding Brunner & Lay Rock Bit Corp., 
a Pennsylvania corporation, Brunner & 
Lay, Inc., an Illinois corporation, and 
defendant), of paving breaker accessory 
tools of like grade and quality?” 

“(25) Does plaintiff claim that all of its 
acts in the sale of the paving breaker 
accessory tools have been lawful?” 


[Rulings on Objections] 


1. Defendants assert Interrogatories (5) 
through (10), and (24) are aimed at deter- 
mining whether any damage, any lessening 
of competition has resulted; Interrogatory 
(22), for the purpose of ascertaining the 
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defense indicated in Standard Oil Company 
v. Federal Trade Commission [1950-1951 
TRADE Cases § 62,746], 340 U. S. 231; and 
Interrogatory (25), for the purpose of de- 
termining the defense of unclean hands. 
Plaintiff objects mainly on the ground of 
relevancy. 


2. The difficulty in this case, as in most 
cases involving competition, is the neces- 
sity of fixing a pattern of activity and 
reference through limitation without the 
undesirability of having a jury sit in vacuo. 
What is pertinent here is the specific 
violations, as alleged, and their effect on 
competition. I see no relevance of relation- 
ships between plaintiff and the activities 
of defendants’ predecessor Pennsylvania 
and Illinois corporations; the status of 
plaintiff's business years before the alleged 
violations would needlessly widen the scope 
of the issues under the guise of narrowing 
them. 


I therefore find: 
As to Interrogatory (5)(a) and (b), 
plaintiff's objection is sustained. 


As to Interrogatories (5)(c) and (6), 
plaintiff’s objection is sustained but inter- 
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rogatories may be submitted with reference 
to the time of alleged violations. 


As to Interrogatories (7) and (8), plain- 
tiff’s objection is sustained, but interro- 
gatories may be submitted with reference 
to the time of alleged violations and only 
such purchasers involved in alleged vio- 
lations. 


Consequently, as to Interrogatory 9(a), 
(b), (c), (d), (e), plaintiff’s objection is 
overruled, subject to the above qualifications. 

As to Interrogatories (10) (a), (b), (c), 
(d), and (22), plaintiff's objection is sus- 
tained, but interrogatories may be submitted 
with reference to the time of alleged vio- 
lations and only such purchasers involved 
in alleged violations. 


As to Interrogatory (24), plaintiff’s ob- 
jection is sustained for lack of specificity. 


Interrogatory (25) appears irrelevant in 
the light of numerous decisions following 
Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, Inc. [1950-1951 Trane Cases § 62,737], 
340 U. S. 211, removing the doctrine of 
unclean hands from the path of a greater 
public policy encouraging prosecutions of 
violations. 


[] 68,438] General Electric Company v. All-American Sales, Inc. 


In the United States Court of Appeals for the Seventh Circuit. 


April Session, 1956, 


October Term, 1955. No. 11638. Dated August 10, 1956. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Icor, District Judge. 


Illinois Fair Trade Act 


Fair Trade—Selling Below Fair Trade Prices—Wilfully and Knowingly—Sufficiency 
of Evidence—A decree restraining a defendant from advertising, offering for sale, or 
selling at retail fair traded electrical appliances at prices less than the minimum retail 
prices stipulated in fair trade contracts was affirmed on the ground that there was sub- 
stantial evidence to support the findings upon which the decree was based. The findings 
were held to be contrary to the defendant’s contentions (1) that the sales made by it were 
wholesale sales and not retail sales and therefore not in violation of the retail fair trade 
contract, (2) that, even if the sales were retail sales, they were made through error and 
inadvertence and were not wilful and knowing violations; and (3) that the evidence was 
insufficient to prove that it wilfully and knowingly sold and advertised the fair trader’s 


products below fair trade prices. 

See Fair Trade, Vol. 1, § 3250, 3268. 

For the plaintiff-appellee: Hamilton K. Beebe, Herman L. Taylor, and Cyrus Mead, 
III, Chicago, Tl. 

For the defendant-appellant: Max Raphael and Maurice Albin, Chicago, IIl. 


Before FINNEGAN, SwAIM and SCHNACKENBERG, Circuit Judges. 


Trade Regulation Reports | 68 438 


- 


71,868 


[Fair Trade Injunction] 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: This is an action to enjoin defendant 
from advertising, offering for sale or selling, 
at retail, within the state of Illinois any of 
the appliances manufactured and sold by 
plaintiff and bearing the plaintiff's trade- 
mark ‘General (GE) Electric,” at prices 
less than the minimum retail prices stipu- 
lated for each of said appliances by plaintiff 
pursuant to its fair trade agreements and 
to the Fair Trade act of the state of Illinois. 
The district court found for the plaintiff 
and issued a permanent injunction, as 
prayed in plaintiff's complaint. From this 
decree defendant has appealed. 


[Contentions on Appeal] 


Defendant contends that the sales made 
by defendant were wholesale sales and not 
retail sales and therefore not in violation 
of a retail fair trade contract plaintiff seeks 
to enforce; that, even if the sales could be 
construed as retail sales, they were made 
through error or inadvertence and were not 
wilful and knowing violations within the 
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meaning of the Fair Trade Act of Illinois; 
and that the evidence upon which plaintiff 
relied was insufficient to prove that defend- 
ant wilfully and knowingly sold and adver- 
tised plaintiff's products below fair trade 
prices. 

[Evidence Sufficient] 


Answer having been filed creating issues 
of fact arising on the allegations of the 
complaint, the district court heard the evi- 
dence of witnesses and considered docu- 
mentary evidence offered by the parties, 
and thereupon entered nine findings of fact. 
These findings support the allegations of 
the complaint and are contrary to the afore- 
said contentions of the defendant in this 
court. We have examined the record and 
find that there is substantial evidence to 
support the findings. 

Under rule 52(a) of the Federal Rules of 
Civil Procedure,’ we have no right to set 
aside the findings of fact unless clearly 
erroneous. 


[A firmed] 


For these reasons, the decree of the dis- 
trict court is affirmed. 


[| 68,439] Meyer Stanzler, Joseph Stanzler, and Max Stanzler, co-partners doing 
business under the firm name and style of Wickford Theatre v. Loew’s Theatre and 
Realty Corporation, RKO Rhode Island Corporation, Paramount Film Distributing Cor- 
poration, Loew’s, Inc., Twentieth Century-Fox Film Corporation, Warner Bros. Pictures 
Distributing Corporation, RKO Radio Pictures, Inc., United Artists Corporation, Uni- 
versal Film Exchanges, Inc., Columbia Pictures Corporation, Republic Pictures Corpora- 
tion, and Monogram Pictures, Inc. 


In the United States District Court for the District of Rhode Island. Civil Action 
No. 982. Dated May 17, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Relevancy.—In an action by the operators of a motion picture theatre 
charging that motion picture distributors and two exhibitors engaged in a national and 
local conspiracy and that the distributors entered into contracts in restraint of trade, 
the court made the following rulings on the defendants’ objections to the plaintiffs’ 
interrogatories: that interrogatories seeking information as to matters occurring subse- 
quent to. the commencement of the action were irrelevant; that interrogatories seeking 
information concerning the defendants’ activities more than ten years prior to the com- 
mencement of the action were unreasonable and oppressive; that the defendant corpora- 
tions need not answer interrogatories calling for information as to the activities of 
subsidiary or affiliated corporations since an officer of a corporation can not be compelled 
to undertake an investigation of the internal affairs of any other corporation; that the 
defendants need not answer interrogatories which were too vague and indefinite to 
properly apprise the defendants of the information sought; and that the defendants need 


not answer interrogatories in which an exhibit was referred to because the exhibit was 
not annexed to the interrogatories. 


128 U.S. C. A., Rule 52. 


| 68,439 


© 1956, Commerce Clearing House, Inc. 


Number 55—129 
8-23-56 


Cited 1956 Trade Cases 
Stanzler v. Loew’s Theatre and Realty Corp. 


71,869 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 
For the plaintiffs: Milton Stanzler, Providence, R. I., and George S. Ryan, Boston, 


Mass. 
For the defendants: 


Robert M. Meserve, Boston, Mass.; Matthew W. Goring, 


Providence, R. I.; and Mack M. Roberts, Boston, Mass. 


Opinion 
[Nature of Action] 


Day, District Judge [In full text]: This 
is an action under the anti-trust laws brought 
by the operators of the Wickford Theatre, 
Wickford, Rhode Island against two ex- 
hibitors and ten distributors of motion pic- 
tures. The amended complaint is in three 
counts. The first count alleges a national 
conspiracy of the defendants to monopolize 
interstate commerce in motion picture films. 
The second count alleges a local conspiracy 
directed at the plaintiffs and other inde- 
pendent exhibitors in and near Providence 
in the State of Rhode Island. The third 
count alleges contracts in restraint of trade 
by the defendant distributors. 


[Plaintiffs’ Interrogatories] 


Plaintiffs have propounded 168 interroga- 
tories to each of the defendant producers 
and distributors. Generally, the interroga- 
tories seek information concerning certain 
activities allegedly engaged in by the de- 
fendants throughout the United States during 
the years 1921 to date. Defendant distribu- 
tors have objected to substantially all of the 
interrogatories filed. 


[Scope of Interrogatories]| 


The scope of interrogatories under Rule 
33 of the Federal Rules of Civil Procedure 
is governed by Rule 26(b) of said rules. 
Thus a party is entitled to compel his ad- 
versary to make a full disclosure of all facts 
which the latter has learned which are 
relevant to the subject matter of the pend- 
ing action and are unprivileged. The con- 
cept of relevancy under Rule 33 should be 
given a liberal interpretation, V. D. Anderson 
Co. v. Henena Cotton Oil Co., 117 F. Supp. 
932, and where the answer to any specific 
interrogatory can conceivably lead to the 
discovery of relevant information it is deemed 
proper under the rule. In the instant case, 
however, plaintiffs’ interrogatories numbered 
55, 56, 58, 59, 114, 117, 120 and 123 are in 
no way relevant to the issues at hand and 
hence, defendants’ objections to those inter- 
rogatories are sustained. 
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[Post-Complaint Information] 


Certain of plaintiff’s interrogatories are 
objected to on the ground that they seek 
information as to defendants’ activities after 
the filing of the complaint in the instant 
case. It is generally held that relevancy to 
the issue requires that the interrogatories be 
confined to a period ending with the com- 
mencement of the suit. See McInerny v. 
Wiliam P. McDonald, 28 F. Supp. 557 (D. C. 
E, D.N. Y., 1939); Massachusetts Bonding & 
Insurance Co. v. Harrisburg Trust Co., 2 
Reese 07a CMe) bas LOS) Pebaliae: 
Paramount Pictures, [1944-1945 Trapr CASES 
W773 e445 Be Re Dy 94S DAC.s Wi Dine 
1944); Cinema Amusements v. Loew’s, Inc. 
[1946-1947 TRrapE Cases ¥ 57,622], 7 F. R. D. 
318 "(DD Dells 71947). the “imstant 
action was commenced February 28, 1949. 
Since interrogatories 47 and 54 seek infor- 
mation as to matters occurring subsequent 
to the above date, defendants’ objections to 
said interrogatories on the ground of irrele- 
vancy are sustained. 


[Historical Matter] 


Objection is also made to certain inter- 
rogatories on the ground of irrelevancy in 
that the information sought pertains to 
activities of the defendants many years prior 
to the bringing of this action. Although it 
is true that in actions of this sort a certain 
amount of freedom should be permitted in 
the discovery of data of an historic nature 
and although at a trial on the merits it may 
well be that evidence of defendants’ activi- 
ties twenty or more years prior to institu- 
tion of suit will be admitted, it is the opinion 
of this Court that to compel a defendant to 
produce prior to trial a great bulk of such 
information under the usual penalties for 
failure to obey a court order would be un- 
reasonably oppressive and not within the 
scope of permissible discovery under Rule 
33. To the extent that it is not unreason- 
able and oppressive, it is permissible and 
proper to compel answers concerning de- 
fendants’ activities for some period beyond 
the statutory period of limitations but such 
period cannot be extended indefinitely. It 
would seem proper to permit discovery for 
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approximately four years beyond the statu- 
tory period of limitation of actions, or a 
total of ten years prior to the commence- 
ment of the action. The plaintiffs are not 
entitled to information concerning defend- 
ants’ activities prior to January 1, 1939 and 
for that reason defendants’ objections to the 
following numbered interrogatories are sus- 
tained: 26, 27, 28, 29,30, 31, 32, 33, 34, 35, 
05996,0127) 128,129 MeO aI S2 ISS 1s, 
135, 136, 137, 138, 141, 142, 143, 144, 145, 146, 
147, 148, 153, 154, 155, 156. 


[Activities of Subsidiaries] 


A number of plaintiffs’ interrogatories 
seek information not only within the corpo- 
rate knowledge of the interrogated defend- 
ants but also within the knowledge of “any 
subsidiary or affiliated corporation”. The 
interrogatories undertake to define subsidi- 
ary or affiliated corporation as follows: 


By “subsidiary or affiliated corporation” 
in these interrogatories is meant any cor- 
poration controlled or managed by the 
defendant or in which it has a substantial 
interest; any corporation controlling the 
defendant, either by ownership or its 
capital stock, in whole or in part, or other- 
wise; Or any corporation which is con- 
trolled or managed directly or indirectly, 
by any other corporation which also con- 
trols or manages the defendant, whether 
the control arises from stock ownership 
or contract or in any other way.” 


Rule 33 requires that the answering officer 
of a corporation shall furnish such informa- 
tion as is within the knowledge of the offi- 
cers of such corporation. Such officer may 
not be compelled to undertake an investiga- 
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tion of the internal affairs of any other cor- 
poration. See Savannah Theater Co. v. Lucas 
& Jenkins, 10 F. R. D. 461 (D. C. N. D. Ga., 
1943). Defendants’ objections to those por- 
tions of all interrogatories calling for in- 
formation as to activities of subsidiary or 
affiliated corporations are accordingly sus- 
tained. 


In accordance with the principles set out 
above, defendants’ objections to the follow- 
ing interrogatories are overruled except that 
defendants need divulge information only as 
to their own corporate activities during the 
period January 1, 1939 to February 28, 1949: 
LOS, 121 Sial4 Sp al Gm 7S O20 eZee, 
23, 24, 25, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 
46, 48, 49, 50, 53, 57, 60, 61, 65, 66, 67, 68, 69, 
72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 
85, 86, 91, 92, 93, 94, 97, 98, 99, 100, 101, 102, 
103, 104, 105, 106, 107, 108, 109, 110, 113, 115, 
116, 118, 119, 121, 122, 124, 125, 126, 139, 140, 
149, 150, 151, 152, 157, 158, 159, 160, 161, 162, 
163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 
173. 


[Interrogatories Too Vague] 


Objections to interrogatories 87, 88, 89 
and 90 are sustained on the ground that the 
interrogatories as propounded are too vague 
or indefinite as to properly apprise the de- 
fendants of the information sought. 


[Waiver] 


Defendants need not answer interroga- 
tories numbered 70 and 71 since “Exhibit 
A” referred to therein was not annexed to 
the interrogatories and answers to those in- 
terrogatories have apparently been waived 
by plaintiffs. 


[] 68,440] Kem Plastic Playing Cards, Inc. v. E. J. Korvette, Inc. 
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In the New York Supreme Court, New York County, Special Term, Part I. 
N. Y. L. J., No. 29, page 3. Dated August 10, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief—Con- 
flicting Issues—A motion for a temporary injunction in a fair trade enforcement action 
was denied on the ground that there were material and persuasive conflicting issues pre- 
sented by the defendant’s affidavits and exhibits which militate against the granting of the 
relief requested in advance of a trial. 


See Fair Trade, Vol. 1, J 3354.34. 


[Injunction Denied] 


STEVENS, Justice [In full text]: This is 
a motion for a temporary injunction pursu- 
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ant to the Fair Trade Laws (General Busi- 
ness Law, sec. 369a et seq.) against alleged 
price fixing violations. In light of the af- 
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fidavits and exhibits submitted by the de- 
fendant in opposition to the moving papers, 
there are such material and persuasive con- 
flicting issues presented which militate 
against the granting of the relief requested 
and which issues must await resolution by 
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grant to plaintiff the drastic remedy of a 
temporary injunction at this posture of the 
case would be tantamount to awarding it 
the ultimate relief it would obtain only after 
a trial. I am not persuaded that the extra- 
ordinary relief of a temporary injunction 


way of the trial (Capital Television Corp’n 


ria should be granted upon the issues here 
v. Telco Television, 95 N. Y. S., 2d 512). To 


presented. The motion is denied. 


[| 68,441] Colonial Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 
101-375. Filed July 25, 1956. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Identity of Witnesses—Expenses of Witnesses—Separate Examinations.— 
In an action by a drive-in theatre in the Pittsburgh area against motion picture distributors 
and exhibitors, the defendants’ contention that a notice of examination was insufficient 
because it only identified the witnesses as the branch managers of each defendant was 
rejected. Although the defendants had numerous branch managers throughout the United 
States, it was obvious that the witnesses to. be examined were the branch managers of 
each defendant in the Pittsburgh area. Also, the court ruled that the plaintiff must 
advance all necessary expenses required to bring out-of-state witnesses to the place of 
examination, and that the plaintiff may examine the defendants concurrently with the 
examination of these same defendants in a similar antitrust action, except insofar as the 
subject matter of the examination concerns only one plaintiff, the examinations must be 


separate, although immediately consecutive. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 


For the plaintiffs: 
For the defendant: 


Memorandum 
[Nature of Action] 


Drmock, District Judge [In full text]: This 
is a motion by several of the defendants 
pursuant to rules 30(a) and 30(b), F. R. C. P., 
to vacate or modify a notice to take deposi- 
tions served by plaintiff in this action for 
violation of the anti-trust laws. 15 U. S. C. 
§ 1 et seg. Plaintiff owns a drive-in theatre 
in the Pittsburgh, Pennsylvania area. De- 
fendants are motion picture distributors and 
exhibitors. 


[Identity of Witness] 


Defendants’ first objection is that the 
notice of examination does not sufficiently 
identify the witness to be examined. As 
far as this objection is relevant, the notice 
identifies the persons to be examined as “the 
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Arnold Malkan, New York, N. Y. 
Dwight, Royall, Harris, Koegel & Caskey, New York, N. Y. 


branch manager” of each defendant. While 
defendants state that they have numerous 
branch managers across the country, it is 
obvious that the witness to be examined is 
the branch manager of each defendant in the 
Pittsburgh area. Plaintiff’s counsel so states 
and defendants’ attorney, by affidavit, states 
that he so construes the notice. There is, 
therefore, no failure to identify the witnesses 
to be examined. 


[Expenses of Witnesses] 


Defendants ask that plaintiff be required to 
reimburse each defendant for the reasonable 
expenses incurred in bringing each witness 
to be examined from Pittsburgh to New 
York. Plaintiff, by some gymnastics in rea- 
soning, states that this, in effect, is request- 
ing a transfer of this action to Pittsburgh, 
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to which he would consent. I do not find 
that any party to this action has made such 
a motion and therefore must decide this 
request on the presently unassailable fact 
that this action is being litigated in New 
York. 


In the absence of special circumstances a 
plaintiff will be required to advance the 
necessary expenses incurred by an out-of- 
state defendant in coming to New York for 
an examination by plaintiff. 4 Moore, Fed- 
eral Practice, p. 2040 (2d ed. 1950) and cases 
there cited. Plaintiff does not here allege 
that these witnesses have recently been in 
New York or will be in New York in the 
near future. On the record before me, I 
must conclude that these witnesses will 
make a special excursion here solely to comply 
with plaintiff's notice of deposition. Plaintiff 
is therefore ordered to advance the reason- 
able expenses incurred in bringing the wit- 
nesses here, except that, at plaintiff's option, 
the depositions may be taken in Pittsburgh, 
in which case plaintiff will advance the 
necessary expenses of defendants’ counsel 
in going to Pittsburgh, If plaintiff elects 
to take the depositions in Pittsburgh, the 
parties should arrange to have all depositions 
noticed by plaintiff taken on consecutive 
days to avoid repetition of travel expense. 


[Separate Examinations Sought] 


The final demand in defendants’ present 
motion is for an order requiring plaintiff to 
examine each witness separately in this 
action entitled Harmer Drive-In Theatre, Inc. 
uv. Warner Bros. Pictures, Inc., et al., Civil 
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action No. 101-374, presently pending in this 
court. This latter action involves a similar 
claim made by another drive-in theatre in 
the Pittsburgh area against the same de- 
fendants as are named in this action. The 
attorneys in both actions are identical. The 
plaintiffs in both actions noticed the taking 
of depositions of the same witnesses for the 
same time and place. I consider it to be 
within my power under Rule 42(a) F. R. C. P. 
to order joint conduct of the examinations. 
Insofar as matters which concern only one 
of plaintiffs are to be inquired into, the 
hearings must be separate although, for 
convenience, I direct that they shall be 
immediately consecutive. The examinations 
of defendants will therefore by permitted 
to be taken concurrently in both actions. 


[Rulings | 
To summarize: 


1. Plaintiff’s notice to take depositions as 
limited by counsel’s statement sufficiently 
identifies the witnesses to be examined. 


2. Plaintiff will advance all necessary ex- 
penses required to bring these out-of-state 
witnesses to New York, except that, at plain- 
tiffs option, the depositions may be taken 
in Pittsburgh, in which case plaintiff will 
advance the necessary expenses of defend- 
ants’ counsel in going to Pittsburgh. 


3. Plaintiff may examine defendants con- 
currently with the examination in Civil No. 
101-374, except that insofar as the subject 
matter of the examination concerns only one 
plaintiff, the examinations must be separate, 
although immediately consecutive. 


[f] 68,442] Reliable Machine Works, Inc. v. Eugene Unger and Adolph Hart. 


In the United States District Court for the Southern District of New York. 
104-65. Filed July 5, 1956. 


Civ. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Price Fixing—Sufficiency of Counterclaim. 
—In a patent infringement suit, the alleged infringer’s counterclaim that the plaintiff knew 
that it did not have valid patents, that it endeavored to create, and has created, a monopoly in 
interstate commerce through claims of patent rights and the device of price fixing, and 


that the result has been injury to the alleged infringer was held to set forth a valid claim 
for a violation of the antitrust laws. 


See Combinations and Conspiracies, Vol. 1, | 2013.700. 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Collat- 
eral Attack Upon Judgment.—In a patent infringement suit where the patentee claimed 
that the alleged infringer was estopped from questioning the validity of the patent by 
reason of a consent decree between the patentee and another alleged infringer in the action, 
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the court ruled that the alleged infringer’s counterclaim for a declaratory judgment that 
the consent decree, upon which the claim of estoppel was based, is invalid as violative 
of the antitrust laws would not be permitted. Such a counterclaim would constitute a col- 
lateral attack upon a judgment of the court. 


See Private Enforcement and Procedure, Vol. 2, § 9043. 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Coun- 
terclaim in Patent Infringement Suit—Demand for Jury Trial—lIn a patent infringement 
action seeking the issuance of an injunction, the plaintiff’s motion to strike the defendants’ 
jury demand was granted without prejudice to renewal after a court trial as to the basic 
issues in the action. By way of a counterclaim for damages, one of the defendants asserted 
that the plaintiff had used its patent in violation of the antitrust laws. The court ruled that 
if legal issues remain after the conclusion of the court trial on the plaintiff’s complaint, a 
demand for a jury trial on the counterclaim may then be made and considered in the light 


of the status of the case at that time. 


See Private Enforcement and Procedure, Vol. 2, { 9046. 


For the plaintiff: James & Franklin (Maxwell James and Harold James, of counsel), 


New York, N. Y. 


For the defendants: Harry Price, New York, N. Y. 


Memorandum 
[Motions Before Court] 


Dimocx, District Judge [Jn full text]: 
Plaintiff moves to dismiss portions of de- 
fendants’ counterclaims and to strike de- 
fendants’ demands for a jury trial. Plaintift’s 
complaint is one for patent infringement 
and demands an injunction, an accounting, 
and damages. Included in the complaint 
is an allegation that defendants are estopped 
from questioning the validity of plaintiff’s 
patent. Plaintiff's claim of estoppel seems 
to be based on a consent decree, stipula- 
tion for entry of a consent decree and 
agreement, between plaintiff and a corpo- 
ration, Furtex Machine Corp. of America, 
by its President and controlling stock- 
holder, Eugene Unger, a defendant herein. 
While copies of these three documents are 
not attached to plaintiff's amended com- 
plaint, they were affixed to the original 
complaint which contained a similar allega- 
tion of estoppel. 


Both defendants deny the material al- 
legations of the complaint. In addition, 
each defendant includes a counterclaim in 
his answer. It is to portions of these 
counterclaims that plaintiff's motion to dis- 
miss is directed. I need not consider that 
part of plaintiff’s motion since both de- 
fendants have requested leave to file amended 
counterclaims. Plaintiff has filed objections 
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to granting defendants such leave on the 
ground of insufficiency of the allegations. 
It will, however, facilitate complete deter- 
mination of the procedural questions in the 
case if I treat the amended counterclaim 
as allowed and then consider the motion to 
dismiss the counterclaim as addressed to the 
amended counterclaims. 


[The Counterclaims] 


Defendant Adolph Hart’s counterclaim 
contains, in substance, three separate claims: 
(1) for a declaratory judgment that the 
consent decree, stipulation, and agreement 
on which plaintiff bases its claim of estoppel, 
are in violation of the anti-trust laws; (2) 
for a declaratory judgment that plaintiff's 
patent is void and not infringed by de- 
fendant Adolph Hart’s products; and (3) 
for damages for unfair competition and 
monopolistic activities of plaintiff in viola- 
tion of the anti-trust laws resulting from 
plaintiff's attempt to monopolize the produc- 
tion and sale of textile machinery. De- 
fendant Eugene Unger’s counterclaim requests 
a declaratory judgment “declaring the status 
of said agreement, consent decree and 
stipulation.” 


[Sufficiency of Antitrust Counterclaims] 


Plaintiff concedes the sufficiency of the 
allegations in defendant Hart’s counter- 
claim relating to a declaratory judgment 
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as to the issues of infringement and validity 
of the allegations relating to unfair com- 
petition. Plaintiff thus questions only the 
allegations of violation of the anti-trust 
laws and the allegations related to the 
request for a declaratory judgment as to 
the illegality of the consent decree, stipu- 
lation and agreement. 


On a motion to dismiss I must accept 
the allegations of the counterclaim as true. 
Defendant Hart alleges that plaintiff knew 
it had no valid patents, that it endeavored 
to and has created a monopoly in interstate 
commerce through claims of patent rights 
and the device of price-fixing and that the 
result has been injury to defendant. These 
allegations set forth a valid claim for viola- 
tion of the anti-trust laws. 


Defendant Hart’s allegations related to 
the consent decree, stipulation, and agree- 
ment, if read absolutely literally, ask for 
a declaratory judgment that a decree of 
this court and the underlying documents 
on which the decree rests be held invalid as 
violative of the anti-trust laws. This, in 
effect, would be a collateral attack upon a judg- 
ment of this court. That is not permitted. 
Harvey v. Tyler, 2 Wall. 328, 341-342; Mayor 
v. United States, 9 Cir., 104 Fed. 113, 116. 
However, interpreting defendant Hart’s al- 
legations liberally in this regard, as I am 
required to do by Dioguardi v. Durning, 2 
Cir., 139 F. 2d 774, it can be said that he 
is also requesting a declaratory judgment 
that the consent decree, stipulation and 
agreement are not binding on him since he 
was not a party to that action and that, 
in any event, these three documents do not 
apply to the products involved in plaintiff's 
allegations. Thus interpreted, defendant 
Hart’s counterclaim sets forth a valid claim 
for a declaratory judgment as to the effect 
of a judgment. Such relief may be demended 
under the Declaratory Judgment Act, 28 
U.S. C. § 2201. Aetna Life Ins. Co. v. Martin, 
8 Cir., 108 F. 2d 824, 826. 


I now turn to the sufficiency of the al- 
legations of defendant Unger’s counterclaim. 
He, too, in essence, requests a declaratory 
judgment in respect to the status of the 
consent decree, stipulation, and agreement. 
He is entitled to request a declaration 
whether the decree is binding upon him in 
his individual capacity and whether it 
covers the products here in issue. Aetna 
Life Ins. Co. v. Martin, supra. 


1 68,442 


Court Decisions 
Reliable Machine Works, Inc. v. Unger 


Number 55—134 
8-23-56 


I do not wish to convey the impression 
that the defendants are necessarily entitled 
to the declaratory judgments on the ques- 
tions that they present. It may well turn 
out at trial, for example, that a declaratory 
judgment will be unnecessary because a 
decision on the merits of the plaintiff's 
complaint will dispose of the entire con- 
troversy. This, however, does not warrant 
dismissal of the counterclaims for declaratory 
judgments at this time. Leach v. Ross Heater 
& Mfg. Co., 2 Cir., 194 F, 2d 88, 91-92. The 
actual decision whether to render a declara- 
tory judgment is within the sound discre- 
tion of the trial court. Eccles v. Peoples 
Bank, 333 U.S. 426, 431. 


Since I have determined that defendants’ 
counterclaims, except insofar as based on 
attack on the consent decree, are sufficient 
to withstand a motion to dismiss, I must 
consider plaintiff's motion to strike de- 
fendants’ demand for a jury trial on the 
issues involved in the counterclaims. 


[Demand for Jury Trial] 


Where, as here, the complaint is equitable 
and the counterclaims legal, the decision 
on a demand for jury trial depends on an 
analysis of the basic issues of the case. 
Beaunit Mills, Inc. v. Eday Fabric Sales Corp., 
2 Cir., 124 F. 2d 563, 566; 5 Moore, Federal 
Practice par. 38.16 (2nd ed. 1951). The basic 
issues of this case involve plaintiff’s allega- 
tions that it has a valid patent, that de- 
fendants are estopped to deny the validity 
of the patent, and that defendants are in- 
fringing. It is beyond doubt, in view of 
plaintiff's demand for an injunction, that 
the issues of validity and infringement are 
triable by the court. These include the 
issue whether an otherwise valid patent 
has been rendered invalid by plaintiff’s un- 
fair competition and violation of the anti- 
trust acts. The question of estoppel through 
a prior judgment is also triable by the 
court where, as here, it is an element of an 
equitable claim. 5 Moore, Federal Practice, 
p. 308. 


These issues must be tried by the court. 
If legal issues do remain after the conclu- 
sion of the court trial on plaintiff’s com- 
plaint, a demand for a jury trial on the 
counterclaims may then be made and con- 
sidered in the light of the status of the 
case at that time. Beaunit Mills, Inc. v. Eday 
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Fabric Sales Corp., 2 Cir., 124 F. 2d 563, 
566, supra; North American Philips Co. v. 
Brownshield, D. C. S. D. N. Y., 9 F. R. D. 132. 


[Rulings | 
To summarize: Defendants’ motion for 


leave to file amended counterclaims is 
granted. Plaintiff's motion to dismiss por- 


Cited 1956 Trade Cases 
Avon Publishing Co., Inc. v. American News Co., Inc. 


71,875 


tions of these amended counterclaims is de- 
nied except as to so much thereof as 
allege invalidity of the consent decree and 
as to that part the motion is granted. 
Plaintiffs motion to strike defendants’ jury 
demand is granted without prejudice to 
renewal after a court trial as to the basic 
issues of this action. 


[68,443] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, Inc. 
v. The American News Company, Inc., and The Union News Company. 


In the United States District Court for the Southern District of New York. Civ. 
90-49. Filed March 28, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Taking of Depositions Concerning Answers to Interrogatories.—Plaintiffs in a private 
antitrust action were not allowed to take the oral depositions of a defendant for the pur- 
pose of ascertaining the truthfulness of sworn answers given by the defendant to the plain- 
tiffs’ interrogatories. A party may secure discovery by written interrogatories or by oral 
depositions and sometimes by both interrogatories and oral depositions. However, when a 
party has served detailed interrogatories on his opponent which have been answered, it 
would be oppressive to require the party so answering the interrogatories to be subjected 
to oral questioning on the same questions which he has already answered in written form 


under oath. 
depositions. 


The plaintiffs failed to show any grounds to justify the taking of the 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 
For the plaintiffs: William Gold, New York, N. Y. 
For the defendants: Roth & Riseman, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {| 68,227, 68,168, 68,135, and 1954 Trade Cases {| 67,738. 


Memorandum 
[Deposition Notice] 

Dawson, District Judge [Jn full text]: 
This is a motion, pursuant to Rule 30(b) of 
the Rules of Civil Procedure, for an order 
vacating and setting aside a notice served 
by the plaintiffs for the taking of oral de- 
positions of the defendant, The American 
News Company, Inc., by four of its of- 
ficers and by one managing agent. 


[Discovery Proceedings] 

The action was started on December 11, 
1953. The note of issue was filed on May 
14,1954. Thereafter, in August, 1955, plain- 
tiffs served interrogatories which were modi- 
fied by an order of this Court. 

Before the first set of interrogatories 
were completely answered, plaintiffs served 
a second set of interrogatories to which 
objections were filed by the defendant. 
These objections were sustained by an 
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order of December 23, 1955 on the ground 
that plaintiffs had shown no good cause for 
serving this second set of interrogations. 
See Avon Publishing Co., Inc. v. American 
News Co., Inc. [1955 Trapre Cases { 68,227], 
22 Fed. Rules Serv. 33.353, Case 1. De- 
fendant, The American News Company, 
Inc., apparently has now answered the 
modified interrogatories. Plaintiffs have 
then followed this by the present notice to 
take the oral deposition of this defendant. 
The notice for taking the deposition states 
that the “examination will be limited to an 
inquiry respecting the answers given to 
plaintiffs’ interrogatories.” The affidavit 
of the attorney for the plaintiffs submitted 
on this motion states that “the only issues 
upon which plaintiffs at this time seek to 
examine defendants concern the good faith 
and truthfulness of the sworn statements 
made by officers and employees of defend- 
ants in the course of their production of 
answers to the interrogatories”. 
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[De positions O ppressive] have in mind, the names of the persons 
giving these answers, and the reasons 
which, in their opinion, would justify a 
Court in concluding that there is reason for 
requiring oral examination on the same 
matters. Anything less than this would 
incline the Court to conclude that plaintiffs 
are not as much interested in discovery of 
facts as they are in oppressing their op- 
ponent by repetitious and redundant dis- 
covery proceedings. 

The plaintiffs have not shown any grounds 
which would warrant the Court in allowing 
the oral deposition to take place. In the ab- 
sence of establishing such grounds, the 
Court concludes that the taking of the 
proposed oral deposition would be oppressive. 


Plaintiffs have not shown what answers 
they question, or the name of the officer or 
agent making the answer, or the reason 
why they now conclude that it is necessary 
to question orally the defendant on matters 
on which it has previously been questioned 
by written interrogatories. 


A party may secure discovery by written 
interrogatories or by oral depositions and 
sometimes by both interrogatories and 
oral depositions. However, when a party 
has served detailed interrogatories on his 
opponent which have been answered, it 
would be oppressive to require the party 
so answering the interrogatories to be sub- 
jected to oral questioning on the same 
questions which he has already answered in 


S | ted 
written form under oath. To justify oral [Motion Granted] 


examination “respecting the answers given The motion to vacate the notice for the 
to plaintiffs’ interrogatories”, plaintiffs should taking of oral depositions is granted. 
be prepared to establish which answers they So ordered. 


[] 68,444] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, 
Inc. v. The American News Company, Inc. and The Union News Company. 


In the United States District Court for the Southern District of New York. Civil 
90-49. Filed August 2, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
District Court—Stay of Proceedings in State Court Action.—In a treble damage action 
under the Federal antitrust laws, the plaintiffs’ application for a temporary injunction 
restraining a defendant from prosecuting an action instituted by it against the plaintiffs 
in a state court was denied on the ground that Section 2283, Title 28, United States Code 
(which provides that a court of the United States may not grant an injunction to stay 
proceedings in a state court except as expressly authorized by Act of Congress, or where 
necessary in aid of its jurisdiction, or to protect or effectuate its judgments), precludes 
the issuance of the injunction. The antitrust violations alleged in the complaint in the 
Federal court action were raised by the instant plaintiffs as affirmative defenses in their 
answer to the state court action. However, the answer in the state court action merely 
asked for the dismissal of the complaint, while the prayer for relief in the Federal court 
action was for treble damages under the antitrust laws. A contract upon which the 
defendants in the Federal court action based their cause of action in the state court action 
was claimed to be a part of the antitrust offense charged by the plaintiffs in the Federal 
court action, The contract had not been adjudicated as illegal under the Federal anti- 
trust laws, and, therefore, there was no judgment in the Federal court which had to be 
preserved by the issuance of an injunction. 


See Private Enforcement and Procedure, Vol. 2, § 9007.55. 
For the plaintiffs: William Gold, New York, N. Y. 


For the defendants: Roth and Riseman (Barrett G. Kreisberg, of counsel), New 
Woks, IN, W, 


For prior decisions of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases {| 68,443, 1955 Trade Cases {| 68,227, 68,168, 68,135, and 1954 Trade 
Cases J 67,738. 
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Opinion 
[Injunction Against State Court Suit Sought] 


Levert, District Judge [In full text]: This 
is an application in an action brought for 
relief under the federal antitrust laws for a 
temporary injunction pursuant to Section 21 
of Title 15 USCA, whereby the plaintiffs 
seek an order enjoining the defendant, The 
American News Company, Inc., and its at- 
torneys from prosecuting an action insti- 
tuted by the American News Company, Inc. 
as plaintiff in the New York State Supreme 
Court in which the present plaintiffs are de- 
fendants. 

[State Court Action] 


In the Supreme Court action, which was 
commenced on November 23, 1953, the Ameri- 
can News Company, Inc. (hereinafter called 
“American”’) has sued the plaintiff Avon 
Publishing Co., Inc. (hereinafter called 
“Avon”), Eton Books, Inc. (hereinafter 
called “Eton”), and Avon Publications, Inc. 
(hereinafter called “Avon Publications”) on 
a certain contract, asking for money dam- 
ages in the amount of $374,494.73 against 
Avon; $10,597 against Eton; and in a sepa- 
rate cause of action against Avon and Avon 
Publications asking to set aside a certain 
allegedly fraudulent and void transfer. In 
a fourth cause of action against Eton and 
Avon Publications, Avon seeks to set aside 
another allegedly fraudulent transfer. 


The answer of the present plaintiffs as 
defendants in the State Court action con- 
sists of certain denials, affirmative allega- 
tions of failure of the plaintiff in said action 
to perform the contract, prematurity of the 
claim; and as a second affirmative defense, 
an antitrust claim against the plaintiffs. Fraud 
is asserted as a third affirmative defense. 


The answer in the State Court action de- 
mands judgment dismissing the complaint. 
There is no prayer for monetary damages 
under the Antitrust Acts. 


[Federal Court Action] 


Prior to the commencement of the action 
in the State Court, Avon, Eton and Avon 
Publications instituted an action in this 
Court on December 11, 1953. The com- 
plaint in this action asserts treble damages 
under the Antitrust Acts alleging, inter alia, 
that the defendants, American and The Un- 
ion News Company (hereinafter called “Un- 
ion”), commencing more than ten years ago, 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Avon Publishing Co., Inc. v. American News Co., Inc. 


71,877 


engaged in interstate commerce for the dis- 
tribution of books and have a controlling 
portion of the sale of books similar to those 
published by plaintiffs. It is further alleged 
that the defendants combined against the 
plaintiffs throughout said period, including 
the entry into the so-called “termination 
agreement,’ referred to in the complaint 
(which purported to terminate a distribution 
contract between the present plaintiffs and 
American) with a view to injuring the pres- 
ent plaintiffs in their interstate commerce. 
Plaintiffs seek damages for defendants’ al- 
leged violations of the Sherman, Clayton 
and Robinson-Patman Acts, which exceed 
the amount of the claim on the contract. 
Plaintiffs also seek to recover for goods sold 
and delivered. The antitrust violations al- 
leged in the complaint in the Federal Court 
action are raised by the present plaintiffs as 
an affirmative defense in their answer in 
the State Court action. However, the an- 
swer, in the State Court action merely asks 
for a dismissal of the complaint, whereas 
the prayer for relief in this action is for 
treble damages in the amount of approxi- 
mately $8,000,000. The other two defenses 
raised by the present plaintiffs as defendants 
in the State Court action do not relate to 
the antitrust defense, but pertain directly at 
least to the so-called “termination agree- 
ment.” In this action, the plaintiffs contend 
that the termination agreement, however, is 
involved in, and is a part of, the offenses 
creating the alleged violations of the Anti- 
trust Acts. The similarity of the antitrust 
allegations in the two actions was noted by 
Mr. Justice Eder in the Supreme Court in 
his decision upon a motion to stay the trial 
of the State Court action pending disposi- 
tion of the Federal Court action. Mr. Jus- 
tice Eder said: 


“A comparison of the affirmative de- 
fense in this action, based upon allega- 
tions that plaintiff's claim for unpaid 
balance of accounts arose under a contract 
entered into as part of plaintiff’s and its 
subsidiary’s illegal plan and conspiracy, 
with defendants’ complaint in the federal 
court for treble damages arising out of 
said conspiracy to violate the anti-trust 
laws indicates such identity as would, if 
that were the only matter to be considered, 
justify a stay.” 

It should also be observed that the com- 
plaint in the Federal Court action was sus- 
tained upon motion before Judge Dimock 
on April 19, 1954. In March of 1955, the 
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State Supreme Court by Mr. Justice Eder de- 
nied a motion for a stay of the State Court 
trial pending the Federal Court action, but per- 
mitted a renewal of that motion after the 
answer of the present plaintiffs was served 
in the State Court action. After said an- 
swer had been interposed, Mr. Justice Eder 
denied the second application on April 9, 
1956, and the Appellate Division, First De- 
partment, unanimously upheld his order, 
without opinion, on May 22, 1956. Motion 
was made for leave to appeal to the Court 
of Appeals; the Appellate Division denied 
said motion. Subsequently, on April 23, 
1956, the plaintiffs in the Supreme Court 
action moved before Mr. Justice Gavagan 
for an order staying the State Court trial 
pending completion of the Federal Court 
depositions. This motion was denied on 
May 31, 1956, and the Appellate Division 
on July 3, 1956 denied an application for 
a stay of the trial pending appeal from this 
order. 


[Federal Court Limitation] 


In their motion for a preliminary injunc- 
tion to restrain the defendants from pro- 
ceeding in the State Court action, plaintiffs 
are immediately met with the interdiction of 
Section 2283 of Title 28 USCA, which pro- 
vides as follows: 


“A court of the United States may not 
grant an injunction to stay proceedings 
in a State court except as expressly au- 
thorized by Act of Congress, or where 
necessary in aid of its jurisdiction, or to 
protect or effectuate its judgments. June 
25, 1948, c. 646, 62 Stat. 968.” 


Plaintiffs contend that Section 2283 does 
not bar the relief which they request and 
cite, among others, the following cases in 
support of their contention: Lyons v. West- 
inghouse, 2 Cir., 1955 [1955 Trane CAsEs 
{ 68,008, 68,032], 222 F. 2d 184; General Am- 
line & Film Corp. v. Bayer [1953 Trave 
Cases J 67,552], 305 N. Y. 479; Amalgamated 
Clothing Workers v. Richman Bros., 348 U. S. 
511; Weber v. Anheuser-Busch [1955 TraprE 
CasEs { 68,000], 348 U. S. 468; Capital Serv- 
ice Inc. v. National Labor Relations Board, 


347 U. S. 501. 


[Cases Considered] 

In Lyons v. Westinghouse, supra, plaintiffs 
commenced an action in the Federal Court, 
alleging in one count that the corporate de- 
fendants violated the Antitrust Acts. The 
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second count alleged that one of the cor- 
porate defendants had also violated the 
Robinson-Patman Act. Before the com- 
mencement of the federal action, the cor- 
porate defendants had instituted an action 
in the Supreme Court of New York for an 
accounting by reason of an alleged breach 
of contract, to which the plaintiffs as de- 
fendants in said action entered a defense 
of illegality, based upon violation of anti- 
trust laws. The defense was found to be 
unsubstantiated and an accounting was or- 
dered. The defendant corporations in the 
District Court obtained an order in said 
Court staying all proceedings in the District 
Court pending the determination of the New 
York Supreme Court action. Judge Learned 
Hand of the Court of Appeals held that the 
District Court had no right to refuse to pro- 
ceed, and said: 


“In the case at bar it appears to us that 
the grant to the district courts of exclu- 
sive jurisdiction over the action for treble 
damages should be taken to imply an im- 
munity of their decisions from any pre- 
judgment elsewhere; * * * There are 
sound reasons for assuming that such re- 
covery should not be subject to the deter- 
minations of state courts. It was part of 
the effort to prevent monopoly and re- 
straints of commerce; and it was natural 
to wish it to be uniformly administered, 
being national in scope. * * * Obviously, 
an administration of the Acts, at once ef- 
fective and uniform, would best be accom- 
plished by an untrammeled jurisdiction of 
the federal courts.” (p. 189) 


However, with respect to the jurisdiction 
of the State Court to entertain the defense 
of illegality by reason of violations of the 
Antitrust Acts, Judge Hand said as follows: 


“We think that the state court had un- 
doubted jurisdiction, notwithstanding § 15 
ots Ditle 15 Ue San © se\mtomdecidemte 
merits of the first defense, although it in- 
volved exactly the same claim as that 
pleaded in the first count of the action at 
Dates seater (peal Gs) 


“Nor is there anything inconsistent with 
this in allowing violations of the Acts to 
be raised as valid defenses to actions 
brought in state courts upon a claim 
against third persons, if it involves a par- 
tial enforcement of an undertaking itself 
forbidden. * * *’ (p. 190) 


Since a State Court may determine the 
validity of a contract in the face of a de- 
fense which is predicated on the Antitrust 
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Acts and since such determination is not 
necessarily binding upon the Federal Courts 
in antitrust actions, it must, therefore, be 
concluded that it is unnecessary to enjoin 
the State Court proceeding “in aid of [a 
Federal Court’s] jurisdiction, or to protect 
or effectuate its judgments.” In the case of 
General Aniline & Film v. Bayer [1953 TRADE 
Cases J 67,552], 305 N. Y. 479, it was stated 
that defendants in a contract action in a 
State Court could defend the action upon 
the ground that the contract sued upon runs 
afoul of the antitrust laws and is, therefore, 
illegal. This statement does not conflict 
with Judge Hand’s opinion in the Lyons 
case, supra, and does not support plaintiffs’ 
contention here that this Court may enjoin 
a State Court action on a contract to which 
the antitrust laws are interposed as a de- 
fense. Judge Fuld said by way of dictum in 
the General Aniline case: 


“A question that naturally presents it- 
self is where the issues involved should 
first be tried. Its answer depends, of 
course, upon considerations of comity and 
orderly procedure. Accordingly, should a 
stay of the present action be sought, it 
will be pertinent to consider, among other 
matters, whether it is in the state or in the 
federal forum that a more complete dis- 
position of the issues may be obtained and 
whether it is the federal or the state court 
that possesses a greater familiarity and 
expertise with the trial of such issues.” 


(p. 485) 


However, the above statement was directed. 


to the State Courts and does not bear upon 
whether a Federal Court in an antitrust 
suit, in the light of Section 2283 of Title 28 
USCA, may enjoin a State Court from pro- 
ceeding in an action on a contract. 


The other above-mentioned cases which 
plaintiffs have cited all stand for the propo- 
sition that since the National Labor Rela- 
tions Board has exclusive jurisdiction of 
matters relating to unfair labor practices, 
State Courts should not be permitted “to 
proceed unchecked in their incursion upon a 
federally pre-empted domain.” See Amalga- 
mated Clothing Workers of America v. Rich- 
man Bros., supra, at p. 517. 

In United States v. The Bayer Company, 
fe CSD ON Ye 1955 [1955 TRADE 
Cases J 68,164], 135 F. Supp. 65, the govern- 
ment sought a decree outlawing the con- 
tracts which were the basis for the State 
Court action in the General Aniline case, 
supra, In addition, the government sought 
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to enjoin General Aniline from prosecuting 
the New York action or taking steps to en- 
force the contracts The District Court con- 
cluded that the contracts were violative of 
the Antitrust Acts and granted summary 
judgment for the government. Having de- 
termined on the merits that the contracts 
were illegal, the District Court granted the 
injunction on the theory that since Section 
4 of the Sherman Antitrust Act grants the 
United States District Court jurisdiction “to 
prevent and restrain violations” of the Act, 
such injunction was necessary to effectuate 
its judgment that the contracts were illegal. 


[Applicable Rule] 


In the case at bar the contract, which is 
the subject of the action in the New York 
Supreme Court, has not been adjudicated 
as illegal under the Antitrust Acts and, 
therefore, there is no judgment in this Court 
which must be preserved by the issuance 
of an injunction. 


The issue before this Court was decided 
in Lyons v. Westinghouse Electric Corp., D. C. 
S. D. N. Y., 1952, 109 F. Supp. 925, aff’d 2 
Cir., 1953 [1953 TrapE Cases { 67,423], 201 
F. 2d 510, cert. denied 345 U. S. 923. (This 
is the same case as previously cited herein 
in connection with another motion made in 
said case.) A motion was made by the 
plaintiffs in the antitrust suit in the Federal 
Court to stay the defendant from taking any 
further proceedings in the New York Su- 
preme Court by the defendant corporation 
against the plaintiffs, for breach of a con- 
tract and for an accounting. Judge Bondy 
denied the motion on the ground that a 
stay of the State Court proceedings was not 
expressly authorized by any act of Congress 
and was not required in aid of the Court’s 
jurisdiction or to effectuate its judgments 
within the meaning of Section 2283 of Title 
28 USCA. Judge Bondy said: 


“Even though this might in many in- 
stances lead to duplication of litigation of 
the same issues in both courts, the Fed- 
eral courts have always been unwilling to 
interfere with any proceeding pending in 
a State court in any manner in any case 
in which both courts have concurrent 
jurisdiction in personam, unless it is deemed 
that such restraint is absolutely necessary 
to preserve the integrity of the Federal 
court’s jurisdiction. Accordingly it has 
been held that this court will not do so 
even though the Anti-Trust Laws are in- 
volved in both actions, as in this case. 
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Red Rock Cola Co. v. Red Rock Botilers, 
Inc., 5 Cir., 195 F. 2d 406; Bascom Launder 
Corp. v. Telecoin Corp., D. C., 9 F. R. D. 
677, 678; see Toucey v. New York Life In- 
surance Co., 314 U. S. 118, 62 S. Ct. 139, 
86 L. Ed. 100; Moore’s Commentary on the 
United States Judicial Code, pp. 395-415.” 
(p. 925) 


The aforesaid case and the authorities 
cited therein have not been overruled by 
Judge Hand’s opinion in the same case as 
plaintiffs herein contend. The issue before 
the Court of Appeals related to the pro- 
priety of a Federal Court’s decision not to 
proceed further in an antitrust action pend- 
ing determination of a State Court action 


for breach of contract. The prohibition set 
forth in Section 2283 against the issuance 
of an injunction by a Federal Court to re- 
strain a State Court proceeding was not 
involved. 


[Motion Denied] 


From the foregoing, it is the opinion of 
this Court that Section 2283 of Title 28 
USCA precludes the issuance of an in- 
junction staying the New York Supreme 
Court proceedings. Accordingly, plaintiffs’ 
motion for an order staying the State Court 
action must be denied. 


So ordered. 


[1 68,445] Banana Distributors, Incorporated, et al. v. United Fruit Company, et al. 


In the United States District Court for the Southern District of New York. Civil 
87-361. Filed July 23, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Depositions—Bad Faith—Fixed Schedule of Examinations—Rele- 
vancy of Questions.—In a private antitrust action for damages and injunctive relief, the 
plaintiffs’ motion to terminate the defendants’ examination of certain plaintiffs was denied 
since the plaintiffs failed to establish that the examinations were being conducted by the 
defendants in bad faith. Under the Federal Rules of Civil Procedure, a court is em- 
powered to limit and terminate examinations for the protection of the parties and 
deponents. However, the basis for an application for relief is a showing that the ex- 
amination is being conducted in bad faith or in such manner as unreasonably to annoy, 
embarrass, Or oppress the deponent or party. Also, the plaintiffs’ motion to require the 
defendants to submit to examination for not less than three days a week during a 
specified period of time on each day was denied because the court was of the opinion that 
it should not fix in advance an inflexible schedule of sessions and the length of such 
sessions. Also, the court ruled on the relevancy of the defendants’ questions concerning 


certain recorded telephone conversations and post-complaint remarks of one of the 
plaintiffs. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 
For the plaintiffs: Smith, Sargent, Doman & Grant, New York, N. Y. 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1956 Trade Cases {[ 68,343 and 1955 Trade Cases { 68,232. 


[Discovery Motions] 
Levet, District Judge [In full text]: This 


minate the examination of plaintiff Percival 
B. Elbaum and certain plaintiffs by Percival 


is a civil antitrust action for damages and 
injunctive relief. Plaintiffs have moved 
pursuant to Rules 30(b) and 30(d) of the 
Federal Rules of Civil Procedure for an 
order requiring defendants to submit to depo- 
sition upon oral examination for not less than 
three days a week from 10:30 A.M. to 4:30 
P.M. on each day. Plaintiffs also seek to ter- 
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B. Elbaum within twenty days from the 
entry of the order on this motion. 


Defendants have cross-moved for an order 
directing that this action be dismissed or 
further proceedings be stayed pursuant to 
Rule 37(b)(2) (iii) unless plaintiffs within 
ten days from the entry of the order on 
this motion produce and permit defendants 
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to inspect and copy recordings made by 
plaintiffs of telephone conversations or in- 
terviews between plaintiff Percival B. Elbaum 
and two named individuals. Plaintiffs have in- 
formed this Court that subsequent to de- 
fendants’ cross-motion they delivered to 
defendants duplicate copies of all of the 
telephone conversations which are the sub- 
ject of said motion. Therefore, this portion 
of defendants’ cross-motion need not now 
be treated. However, defendants have also 
cross-moved for an order directing plaintiff 
Percival B. Elbaum to answer questions 
propounded by defendants’ attorneys during 
his examination relating to certain tele- 
phone conversations, speeches and remarks 
of said plaintiff. 


[Recorded Telephone Conversations | 


The examination which plaintiffs seek to 
terminate commenced on November 10, 
1953. It was suspended for nearly two 
years by reason of a dispute which arose 
concerning the production by plaintiffs of 
certain documents, including recordings of 
telephone conversations made by plaintiffs. 
Upon motion of defendants for an order 
requiring plaintiffs to permit defendants 
to inspect and copy these recordings, Judge 
Noonan of this court directed plaintiffs to 
permit defendants to inspect and copy 
all of plaintiff Elbaum’s telephone record- 
ings not previously made available to de- 
fendants. The examination was resumed 
in January 1956, and thereafter the defend- 
ants learned that certain other recordings 
of plaintiff Elbaum’s telephone conversa- 
tions with past and present customers of his 
banana business were being withheld by 
plaintiffs, who contended that these records 
were “trial preparation material.” Defend- 
ants moved for the production of these 
records. Pursuant to an order by Judge 
Palmieri, dated June 21, 1956, plaintiffs 
were directed to “permit defendants to 
inspect and copy all recordings and tran- 
scriptions thereof made by the plaintiffs 
or any of them relating to telephone con- 
versations, or other interviews or memo- 
randa of such conversations or interviews 
by the plaintiffs or any of them with present 
or former customers of their banana busi- 
nesses, including those by plaintiffs with 
customers interviewed by defendants’ 
attorneys... 1°.” 

Rules 30(b) and 30(d) empower the court 
to limit and terminate examinations for the 
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protection of the parties and deponents. 
However, as expressed in Rule 30(d), the 
basis for an application for relief is “a 
showing that the examination is being con- 
ducted in bad faith or in such manner as 
unreasonably to annoy, embarrass, or op- 
press the deponent or party.” Thus, it was 
said in Schwartz v. Broadcast Music, Inc., 
1D), (Es S5 1DE IN, WE; HOSAY AGAIN) Bile 


“While federal courts are thus au- 
thorized to prevent improper use of our 
liberal pre-trial examination procedures, 
this power has been and should be exer- 
cised sparingly lest it cripple the broad 
discovery intended by the Federal Rules.” 


It does not appear from the papers sub- 
mitted on these motions that plaintiffs have 
established that the examination is being 
conducted by defendants in bad faith. The 
interruption in the progress of said exami- 
nation was occasioned by a legitimate dis- 
pute with respect to the production of the 
above-mentioned recorded telephone con- 
versations. Accordingly, plaintiffs’ motion 
to terminate defendants’ examination of 
Percival B. Elbaum and certain plaintiffs by 
Percival B. Elbaum is denied. 


[Fixed Schedule] 


Plaintiffs also seek to require defendants 
to submit to examination for not less than 
three days a week from 10:30 A.M. to 
4:30 P.M. on each day. This Court does 
not believe that it should fix in advance 
an inflexible schedule of sessions and the 
length thereof. Numerous unforeseen future 
events, including other business commit- 
ments of the attorneys and deponents, 
would prove the impracticability of such a 
rigid schedule. However, the defendants 
are directed to submit to examination as 
noticed by plaintiffs within seven days from 
notice of entry of the order herein. 


[Relevancy of Questions] 


Defendants’ cross-motion for an order 
requiring plaintiff Percival B. Elbaum to 
answer questions during his examination by 
defendants concerning certain subjects is 
disposed of as follows: 


(1) Plaintiffs’ objections to the questions 
relating to Elbaum’s recorded telephone 
conversation with Willard Summers are 
overruled. Said conversation concerns 
their proposed purchase of a subsidiary of 
one of the defendants. These questions 
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bear on the issue of coercion and intimida- 
tion as alleged in the complaint and are, 
therefore, relevant. 

(2) Plaintiffs’ objections to questions 
concerning plaintiff Elbaum’s recorded tele- 
phone conversation with Cos Masters, Presi- 
dent of Thomas Kalliches, Inc., are overruled. 
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plaintiffs is irrelevant. Plaintiffs’ objections 
to questions relating to this conversation 
are sustained, especially in view of the fact 
that defendants have already been provided 
with the recording of said conversation. 
(4) Plaintiffs’ objections to speeches and 
remarks by plaintiff Elbaum at certain 


This conversation bears upon the issue of 
plaintiff Elbaum’s credibility in that it 
concerns an attempt by said plaintiff to 
convert an alleged co-conspirator to a 
co-plaintiff. 

(3) Plaintiff Elbaum’s recorded telephone 
conversation with Charles Basch, who was 
neither a present nor past customer of 


meetings of banana jobbers in New Haven 
on or about the Fall of 1955 are sustained. 
These post-complaint remarks are irrelevant 
and will only tend to delay the progress of 
the examination of plaintiff Elbaum. 

Settle order on notice in conformity with 
the foregoing decision and rulings. 


[] 68,446] Banana Distributors, Incorporated; Percival B. Elbaum; Edith Elbaum; 
Joan S. Elbaum, and Jerome D. Elbaum, minors, by Percival B. Elbaum, their guardian 
ad litem; and The Inland Corporation v. United Fruit Company; Fruit Dispatch Company; 
and John A. Werner. 


In the United States District Court for the Southern District of New York. Civ. 
87-361. Filed July 24, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Subpoena Duces Tecum—Relevancy of Documents.—In an action 
by Connecticut jobbers of boxed bananas charging that wholesalers of bananas created 
a monopoly in the production, transportation, and distribution of green bananas entering 
into the United States, the wholesalers’ eastern division records as to shiploads of bananas 
entering their eastern division, the quality of the bananas, the purchaser, and the price 
at which the bananas were sold were held to be relevant, although the records might 
not contain information relating to the jobbers’ competitors in the Connecticut banana 
sales market. The information was relevant to the jobbers’ allegations that the whole- 
salers discriminated against the jobbers in the distribution and allocation of their alleged 
monopoly supply of bananas. In view of the large bulk of material involved, the whole- 
salers were given the opportunity to produce the records at their present location rather 
than at the place for the taking of depositions. 


See Private Enforcement and Procedure, Vol. 2, J 9013.975. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Depositions—Expenses of Non-Resident Witness.—Where plaintiffs 
in a private antitrust action noticed the examination of an employee of one of the defend- 
ants who resided in another state, the defendant’s motion that the plaintiffs be required to 
pay the expenses incurred in bringing the employee to the place of examination was denied; 
however, the plaintiffs were ordered to advance the living expenses of the employee for 
those days on which the plaintiffs require him to testify. It appeared that the employee, 
on several occasions after the notice of examination was served, appeared in the state 


where his deposition was to be taken, and that the defendants did not notify the plaintiffs 
of these visits. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 
For the plaintiffs: Smith, Sargent, Doman & Grant, New York, N. Y. 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New BY orks New ye 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1956 Trade Cases {| 68,445, 68,343 and 1955 Trade Cases f 68,232. ; 
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Memorandum 
[Nature of Action] 


Dimocx, District Judge [Jn full text]: 
Plaintiffs, jobbers of boxed bananas, bring 
this action for an injunction and treble dam- 
ages for violation of the anti-trust laws, 
15 U.S. C. §1 et seqg., against defendants, 
wholesalers of bananas. The complaint 
alleges that defendants have created a 
monopoly in the production, transportation 
and distribution of green bananas entering 
into the United States. Plaintiffs further 
allege that, through this monopoly power, 
defendants have discriminated against plain- 
tiffs by price fixing, selective price cutting, 
withholding of supplies from plaintiffs, and 
adverse dumping of large quantities of bananas 
on the market, all to the injury of plaintiffs. 


[Motion Before Court] 


The motion presently before me in this 
action is one by defendants, pursuant to 
Rules 26, 30(b), and 45, F. R. C. P., re- 
questing two-fold relief: (1) a partial vacat- 
ing of a subpoena duces tecum served by 
plaintiffs; and (2) a direction that plaintiffs 
pay the reasonable expenses incurred in 
bringing to New York an employee of one 
of the defendants whose examination plain- 
tiffs have noticed to take place here. 


[Subpoena Duces Tecum] 


1. Defendants object to the subpoena 
duces tecum served by plaintiffs in that it 
would require the production of all Forms 
34A used by defendants in their eastern 
division from January 1, 1946 through Sep- 
tember 3, 1953. These forms are used by 
defendants to record, as to all shiploads of 
bananas entering their eastern division, the 
quality of the bananas, the purchaser, and 
the price at which the bananas were sold. 

Defendants argue that they should not 
be required to provide these forms for plain- 
tiffs’ inspection. They state that plaintiffs 
engage in business only in Connecticut and 
that plaintiffs have already received the data 
on these Forms 34A which relate to Connec- 
ticut. They conclude that plaintiffs there- 
fore are not entitled to these data for the 
entire eastern division, which includes New 
England, the Middle Atlantic States, por- 
tions of the midwest and south, and eastern 
Canada. 

I cannot accept defendants’ contention. 
These data may well be devoid of any addi- 
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tional information relating to plaintiffs’ com- 
petitors in the Connecticut banana-sales 
market but it is apparent that they will 
contain information relating to defendants’ 
treatment of plaintiffs’ competitors in the 
eastern division banana-purchase market. 
Such information is certainly relevant to 
plaintiffs’ allegations that defendants have 
discriminated against plaintiffs in the dis- 
tribution and allocation of their alleged 
monopoly supply of bananas. 


Judge Noonan in Banana Distributors v. 
United Fruit Co., D. C. S. D. N. Y. [1955 
TRADE Cases { 68,232], 19 F. R. D. 11, in 
denying defendants’ motion for partial sum- 
mary judgment as to all allegations of the 
complaint relating to defendants’ actions 
outside of Connecticut, stated at p. 13: 


“Plaintiffs have asserted, and are en- 
titled so to do, that their damage in the 
relatively local area was the outgrowth 
of the defendants’ actions in a much 
larger area. The situs of the alleged 
monopoly need not be co-extensive with 
the situs of the claimed injury.” 


Defendants’ motion for partial vacating 
of the subpoena duces tecum is denied. In 
view of the large bulk of the material re- 
quired, however, it may, at the election of 
defendants, be produced at its present loca- 
tion for inspection by plaintiffs rather than 
at the place now fixed for taking the 
deposition. 


[Expenses of Witness] 


2. Plaintiffs have noticed the examination 
in this district of an employee of one of 
the defendants who resides in Des Moines, 
Iowa. Defendants ask that plaintiffs be re- 
quired to pay the reasonable expenses in- 
curred in bringing the employee here for 
the examination. 


In the ordinary case involving an out-of- 
state defendant, a plaintiff will often be 
required to advance the reasonable expenses 
to be incurred in bringing the defendant 
from his residence to this district for ex- 
amination. 4 Moore, Federal Practice, p. 
2040 (2d ed. 1950) and cases there cited. 
Here, however, there seem to be extenuating 
circumstances for requiring the examination 
of a witness away from home. Plaintiffs’ 
attorneys, in an affidavit addressed to this 
question, allege, on information and belief, 
that the employee here involved “has been 
present in New York from time to time 
since November 17, 1955,” the date this 
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notice of examination was first served. De- 
fendants have not controverted this allega- 
tion. If this be the fact, defendants could 
have avoided much of the expense involved 
by notifying plaintiffs of this employee’s 
presence in New York. He could then 
have been examined at that time without 
additional traveling expenses. I therefore 
will not exercise my discretion to require 
plaintiffs to pay traveling expenses that 
might have been wholly or partially avoided 
by defendants. See Haymes v. Columbia 
Pictures Corp., D. C. S. D. N. Y., 20 Fed. 
Rules Serv. 30a, 61, case 6. Plaintiffs must, 
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however, advance his living expenses for 
those days on which plaintiffs require him 
to testify. 
[Rulings | 

Defendants’ motion is disposed of as 
follows: The subpoena duces tecum is modi- 
fied to provide that, at defendants’ election, 
the documents demanded may be produced 
for plaintiffs’ inspection at their present 
location. Plaintiffs are ordered to advance 
the living expenses incurred pursuant to 
their examination in New York of defend- 
ants’ non-resident employee. In all other 
respects defendants’ motion is denied. 


[1 68,447] Winfield Drug Stores, Inc. v. Warshaw. 


In the New York Supreme Court, New York County, Special Term, Part I. 136 
N. Y. L. J., No. 4, page 2. Dated July 6, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Defenses.—A temporary fair trade injunction was granted where there was a sufficient 
showing of fair trade policies, minimum resale prices, and violations of the fair trade 
act. Even though the plaintiff retailers may be acting in pursuance of the policy of an 
association, of which they are members, they are nevertheless entitled to enforce the fair 
trade act. The defendant’s contentions that there was an absence of competition, a lack 
of diligence in enforcement efforts, and a culpable lapse of time in proceeding with the 
present enforcement measures were held to be without merit. 


See Fair Trade, Vol. 1, { 3330.34. 


act. There is a sufficient showing of the 
fair trade policies, the minimum resale prices 
and violations of the act. There is no merit 
to the defendant’s contentions that there is 
an absence of competition, a lack of dili- 
gence in enforcement efforts or any culpable 
lapse of time in proceeding with the present 
enforcement measures. The motion is granted. 
Bond is fixed in the sum of $1,000. Settle 
order within five days. 


[Injunction Granted] 


LupIAno, Justice [Jn full text]: Plaintiffs 
move for a temporary injunction in enforce- 
ment of the Feld-Crawford Act. Even 
though as retailers they may be acting in 
pursuance of the policy of the New York 
State Pharmaceutical Association, of which 
they are members, they are nevertheless 
entitled by action to seek enforcement of the 


[| 68,448] Julius Nagler and Oscar Resnick d/b/a Brooks Radio & Television 
Charles De Nave d/b/a Dee Radio & Television Co., Benjamin Katzoff d/b/a Empire 
Refrigeration & Appliance Co., Harold August d/b/a Jo-Mort, Emanuel Salkind d/b/a 
Melody Television Company, Harold Kaufman d/b/a N & H Radio, Rajah Appliance 
Corp., Robert Harrison d/b/a Roda Radio Sales & Service, Stam-White Appliance, Inc. 
John La Rock and Frank La Rock d/b/a United Radio Lab, Zinn Distributing Corpora- 
tion, Presto Television, Inc. and John Pristas d/b/a Corona Appliance Co. suing on 
behalf of themselves and all other similarly situated v. Admiral Corporation Admiral 
Corporation of New York Distributing Division, Inc., Emerson Radio and Phonograph 
Corp., The Wilcox-Gay Corporation, Allen B. Du Mont Labs, Inc., Du Mont New York 
Inc., Maytag Washer & Ironer Company, Inc., Maytag-Atlantic Co.,. Inc., Warren-Con. 
nelly Company, Inc., Zenith Radio Corp., The Peerless Corp., Roto-Broil Corp of America 
Jay Kay Metal Specialties Corp., Philco Corporation, Philco Distributors, Inc. Times- 
Appliance Co., Inc., Nash-Kelvinator Sales Corp., Motorola-New York, Inc., Gross Dis- 
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Nagler v. Admiral Corp. 
tributors, Inc., Perfection Stove Co., Servel, Inc., Welbilt Stove Co., Inc., Vim Television 


and Appliance Stores, Inc., Davega Stores Corporation, Gerald O. Kay & Associates 
Corp., American Motor Sales Corp. (Kelvinator Div.). 


In the United States District Court for the Southern District of New York. Civ. 
106-115. Filed May 31, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Default Judgment.—In a private antitrust action for civil damages 
and injunctive relief, the plaintiffs’ motion to vacate a default judgment obtained by a 
defendant when the plaintiffs failed to appear to oppose a motion by the defendant to 
dismiss the complaint was granted. A final judgment may be vacated where it was entered 
through inadvertence or excusable neglect. The affidavit of the plaintiffs’ attorney amply 
supported a finding of inadvertence, and the defendant did not claim that any attempt 
was made to reach the plaintiffs’ attorney to find out whether the default was intentional. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Plaintiffs’ Prosecution of Case—In a private antitrust action for 
civil damages and injunctive relief where a defendant’s attorney suggested that none of 
the persons named as plaintiffs really wished to press the action, the court requested the 
submission of an affidavit showing merits. The complaint in the action charged price 
discrimination by appliance dealers against the plaintiff appliance dealers and in favor of 
defendant appliance dealers and large retail stores. An affidavit of one of the plaintiffs 
stated that the defendant appliance dealers would not be able to undersell him unless 
one of the defendants granted defendant appliance dealers lower prices and other illegal 
favors. The court ruled that this constituted a sufficient showing of merits. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery; Donovan, Leisure, Newton & 
Irvine; Weil, Gotshal & Manges; Cravath, Swaine & Moore; Adelman & Shapiro; Moses 
Block; Samuel Spiegel; Gale & Falk; Halperin, Nathanson, Shivitz, Sholer & Davidson; 
Arthur Richenthal; Arthur J. Homans; Brown, Wood, Fuller, Caldwell & Ivey; Louis 
Drell; Olwine, Connolly & Chase; Bessie Farberman; Arthur E. Friedland; all of New 
Words, INL, NE 


Memorandum 
[Default Judgment] 


Dimocx, District Judge [Jn full text]: 
Plaintiffs move to vacate a default judgment 
obtained by defendant Du Mont New York, 


the persons named as plaintiffs really wished 
to press the case so I requested the sub- 
mission of an affidavit showing merits. The 
complaint charges price discrimination by 
defendant appliance distributors against plain- 


Inc. when plaintiffs failed to appear to 
oppose a motion by that defendant to dis- 
miss the complaint. 

Rule 60(b), F. R. C. P., permits vacation 
of a final judgment where it was entered 
through inadvertence or excusable neglect. 
The affidavit of plaintiffs’ attorney amply 
supports a finding of inadvertence. No 
claim is made on the part of defendant that, 
at the time of the default, any attempt was 
made to reach plaintiffs’ attorney to find out 
whether the default was intentional. 


[Showing of Merits] 
On the argument of the instant motion 
defendant’s attorney suggested that none of 
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tiff appliance dealers and in favor of de- 
fendant appliance dealers and other large 
retail stores. Plaintiffs’ attorney has sub- 
mitted the affidavit of plaintiff Harrison. 
This says, in substance, that defendant 
appliance dealers would not be able to 
undersell plaintiff, as they do, unless de- 
fendant Du Mont granted defendant appli- 
ance dealers lower prices and other illegal 
favors. I regard this allegation as a suffi- 
cient showing of merits and defendant’s 
motion to dismiss the complaint may be 
restored to the calendar on five days’ notice. 
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[1 68,449] Julius Nagler and Oscar Resnick d/b/a Brooks Radio & Television, 
Charles De Nave d/b/a Dee Radio & Television Co., Benjamin Katzoff d/b/a Empire 
Refrigeration & Appliance Co., Harold August d/b/a/ Jo-Mort, Emanuel Salkind d/b/a 
Melody Television Company, Harold Kaufman d/b/a N & H Radio, Rajah Appliance 
Corp., Robert Harrison d/b/a Roda Radio Sales & Service, Stan-White Appliance, Inc., 
John La Rock and Frank La Rock d/b/a United Radio Lab, Zinn Distributing Corpora- 
tion, Presto Television, Inc., John Pristas d/b/a Corona Appliance Company, suing on 
behalf of themselves and all others similarly situated v. Admiral Corporation, Admiral 
Corporation New York Distributing Division, Inc., Emerson Radio and Phonograph 
Corp., The Wilcox-Gay Corporation, Allen B. Du Mont Labs, Inc., Du Mont New York, 
Inc., Maytag-Atlantic Co., Inc., Warren-Connelly Company, Inc., Zenith Radio Corp., 
The Peerless Corp. Roto Broil Corp. of America, Jay Kay Retail Specialties Corp., 
Philco Corporation, Philco Distributors, Inc., Times-Appliance Co., Inc., Nash-Kelvinator 
Sales Corp., Motorola-New York, Inc., Gross Distributors, Inc., Perfection Stove Co., 
Servel, Inc., Wel-Built Stove Co., Inc., Vim Television and Appliance Stores, Inc., 
Davega Stores Corporation. 


In the United States District Court for the Southern District of New York. Civil 
106-115. Filed June 13, 1956. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Price Discrimination—A complaint 
charging violations of the Robinson-Patman Price Discrimination Act was dismissed on 
the ground that the plaintiffs failed to define the area in which they compete and in which 
competition was alleged to have been affected by the alleged discriminatory practices of 
the defendants and failed adequately to describe the injuries allegedly suffered or to define 
the causal relationship between their damages and the discriminatory practices alleged. 
Furthermore, by stating the claims of all of the plaintiffs against all of the defendants 
collectively, the plaintiffs deprived the defendants of notice of the precise nature of the 
claims that each would be required to meet. Also, the dates when the alleged practices 
occurred were not alleged, and the defendants were not properly identified. 


See Private Enforcement and Procedure, Vol. 2, { 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Conspiracy.—A complaint purporting to 
charge a conspiracy in violation of Section 1 of the Sherman Antitrust Act was dismissed 
on the ground that the complaint failed to allege the formation of a conspiracy or anything 
other than conclusory statements to indicate that a combination had been formed and failed 
to identify the conspirators. The defendants in the action could not be expected to meet 
allegations that they have entered into contracts and conspiracies with unidentified 
customers, for unidentified objects at unspecified times or places. A compilation of the 
overt acts alleged to have been effected pursuant to such contracts or conspiracies pro- 
vides no clarification, since none of the acts is identified with any particular defendant, 
customer, contract, or arrangement. 


See Private Enforcement and Procedure, Vol. 2, § 9009.170. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Misjoinder of Defendants.—In a private antitrust action for civil 
damages and injunctive relief, the court sustained the defendants’ contention that the 
parties defendant had been improperly joined in the action, which charged price discrimi- 
nation and conspiracies. The right of the plaintiffs to relief was not even claimed to 
have arisen out of the same series of transactions, except by virtue of a conspiracy charge. 
Absent the allegation that all of the defendants were parties to a single conspiracy affecting 
all of the plaintiffs, there is no basis for joinder. The claim that each of the defendants 
individually engaged in a course of conduct motivated by similar considerations and 
benefiting some of the same customers does not present a common question of fact. 


See Private Enforcement and Procedure, Vol. 2,  9013.275. 
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Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Parties Plaintifi—Class Actions.—In a private antitrust action charging price discrimina- 
tion and conspiracies, the court noted that if it was not necessary to dismiss the entire 
complaint in the action, the plaintiffs would be required to eliminate their class action 
allegations. The class as defined would include any retailer purchasing certain products 
from the defendants who had not received special discounts, rebates, and services alleged 
to have been given to favored retailers. 


See Private Enforcement and Procedure, Vol. 2, § 9005.20. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery; Donovan, Leisure, Newton & 
Irvine; Weil, Gotshal & Manges; Cravath, Swaine & Moore; Adelman & Shapiro; Moses 
Block; Samuel Spiegel; Gale & Falk; Halperin, Nathanson, Shivitz, Sholer & Davidson; 
Arthur Richenthal; Arthur J. Homans; Brown, Wood, Fuller, Caldwell & Ivey; Louis 
Drell; Olwine, Connolly & Chase; Bessie Farberman; Arthur E. Friedland; all of New 
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For a prior decision of the U. S. District Court, Southern District of New York, see 
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Memorandum 
[Parties] 

PALMIERI, District Judge [In full text]: 
This is an action for treble damages and 
injunctive relief brought pursuant to the 
Robinson-Patman Act and the Sherman 
Anti-trust Laws, 15 U. S. C. §13, §§ 1-7. 
The plaintiffs are nine retailers engaged in 
the business of selling radio and television 
appliances. Two of the twenty-six defend- 
ants, Vim Television and Appliance Stores, 
Inc., and Davega Stores Corporation, are 
retailers in the same field. The other de- 
fendants are manufacturers or distributors 
of radio and television appliances. The ac- 
tion is brought as a class action under 
Rule 23(a). 


[Causes of Action—Motions] 

The complaint purports to set forth three 
causes of action, the first under the Robin- 
son-Patman Act, the last two under §1 of 
the Sherman Act. The defendants have 
moved to dismiss the complaint, or, in the 
alternative, to strike certain portions there- 
of. They also seek to dismiss the case as 
a class action, and to require that the claims 
against the respective defendants be sepa- 
rately stated and numbered. Three of the 
defendants have moved to dismiss pursuant 
to Rule 37(d) of the Federal Rules of Civil 
Procedure on the ground that plaintiffs 
wilfully failed to appear for the taking of 
depositions. Plaintiffs move to reopen that 
default. 

[The Complaint] 

It is clear at the outset that this com- 

plaint is the product of careless draftsman- 
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ship and patent disregard for the basic 
considerations of the Federal Rules of Civil 
Procedure. Most of its allegations are 
substantially the same in form and effect as 
those considered by Judge Dawson in strik- 
ing an amended complaint in Baim & 
Blank, Inc. v. Warren-Connelly Co., Civil 
101-346, February 17, 1956 [1956 TRADE 
Cases { 68,285]. Similar complaints, con- 
taining substantially similar allegations and 
involving a number of the same defendants, 
have been dismissed by this Court with 
reasoned opinions in Baim & Blank, Inc. v. 
Admiral Corp. [1955 Trape Cases § 68,088], 
P32? Supp. 412 (SDN, VOA955) and 
Baim & Blank, Inc. v. Vim Television & 
Appliance Stores, Inc., Civil 89[98]-219, June 
29, 1955, S. D. N. Y. [1955 Trane Cases 
J 68,089]. Provided with ample guidance 
for the preparation of these pleadings, plain- 
tiffs have nevertheless proceeded with scant 
attention to the express views of this Court. 


The complaint fails to indicate even the 
approximate dates when the discriminatory 
practices alleged in the first cause of action 
are claimed to have occurred or the con- 
spiracies and contracts in the second or 
third to have been formed. The twenty- 
six defendants, with the exception of two 
specified to be suppliers and two identified 
as manufacturers, are collectively described 
as manufacturers or suppliers without 
further identification. Their addresses are 
omitted and their location defined only with 
the conclusory allegations that each trans- 
acts business in the Southern District of 
New York. 
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[Price Discrimination] 


There is no “short and plain statement of 
the claim showing that the plaintiffs are 
entitled to relief.” Rule 8(a), F. R. Civ. 
P. In the first cause of action, for violation 
of the Robinson-Patman Act, plaintiffs have 
failed to define the area in which they 
compete and in which competition was al- 
leged to have been affected by defendants’ 
discriminatory practices. They have failed 
adequately to describe the injuries allegedly 
suffered or to define the causal relationship 
between their damages and the discrimina- 
tory practices alleged. See Baim & Blank, 
Inc. v. Admiral Corp., supra. By stating the 
claims of all the plaintiffs against all the 
defendants collectively, they have deprived 
the defendants of notice of the precise 
nature of the claims that each will be re- 
quired to meet. The first cause of action 
must be dismissed. 


[Conspiracy] 


Plaintiffs’ second cause of action incor- 
porates the allegations of discriminatory 
practices set forth in the first and enu- 
merated certain additional “competitive 
advantages” believed to have been granted 
by the defendants to all or some of the 
“favored competitors.” With the further 
allegation that these “overt acts” are be- 
lieved to have been committed “pursuant to 
contracts, combinations and conspiracies 
with some or all of the ‘favored customers’ 
having the effect of restraining trade,” it 
purports to state a cause of action for 
violation of §1 of the Sherman Act. 

In Baim & Blank, Inc. v. Admiral Corp., 
supra, this Court dismissed a Sherman Act 
complaint which failed to allege the “for- 
mation of a conspiracy” or anything other 
than conclusory statements to indicate that 
a combination had been formed. Here, 
plaintiffs have not only omitted facts show- 
ing the formation of a conspiracy; they 
have failed to identify the conspirators. 
Defendants can hardly be expected to meet 
allegations that they have entered into con- 
tracts or conspiracies with unidentified cus- 
tomers, for unidentified objects at unspecified 
times or places. A compilation of the overt 
acts alleged to have been effected pursuant 
to such contracts or conspiracies, provides 
no clarifications, since none of them is 
identified with any particular defendant, 
customer, contract or arrangement. The 
second cause of action must be dismissed. 


{| 68,449 


Court Decisions 
Nagler v. Admiral Corp. 


Number 55—148 
8-23-56 


The third cause of action is subject to 
the same objections as the second. It is 
alleged here that various of the defendants 
described as suppliers, but nowhere identi- 
fied, entered into agreements with two 
specified retailers to give those retailers the 
privilege of direct purchase from the manu- 


facturers. To this end, the defendants in- 
volved are alleged to have “waived their 
exclusive rights to sell and distribute” 


certain branded products. The source of 
the rights waived is undefined. Presumably, 
they stemmed from agreement with the 
manufacturer defendants. The latter are 
alleged in another paragraph of this cause 
of action to have maintained a system of 
exclusive territorial distributorships. There 
is no allegation, however, that the manu- 
facturers and distributor defendants were 
engaged together in any combination or 
conspiracy. Rather, a _ single, catch-all 
paragraph describes all the activities previ- 
ously set forth as “overt acts done 
pursuant to contracts, combinations and 
conspiracies in violation of §1 of the Sher- 
man Act.” The parties to these unidentified 
arrangements are not specified and the 
complaint does not show which of the 
supplier defendants were involved. These 
paragraphs do not state a cause of action 
under the Sherman Act. The third cause 
of action must be dismissed as to all the 
defendants. 


MISsjJOINDER OF DEFENDANTS 


With this analysis of the complaint, it is 
clear that defendants’ contention that the 
parties defendant have been improperly 
joined must be sustained. The right of the 
plaintiffs to relief, if any, is not even 
claimed to have arisen out of the same 
series of transactions, except by virtue of 
the conspiracy charges. F. R. Civ. P. 20(a). 
Absent the allegation that all the defendants 
were parties to a single conspiracy affecting 
all of the plaintiffs, the latter afford no 
basis for joinder. The claim that each of 
the defendants individually engaged in a 
course of conduct motivated by simliar 
considerations and benefiting some of the 
same customers does not present a com- 
mon question of fact. The case as pleaded 
lacks even the factual considerations in 
common which might be raised by a com- 
plaint concerned with conditions and prac- 
tices in a single limited competitive area. 
The only questions of law in common would 
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be those common to any Robinson-Patman 
actions involving members of the same in- 
dustry. Cf. FHA v. Christianson, 26 F. 
Supp. 419 (D. Conn. 1939). 


Merely to state and number separately 
the claims against each defendant would 
not render this case manageable by a judge 
required to make the complicated claims 
and defenses in a case of this nature intelli- 
gible to the jury demanded by the plaintiffs. 
If the allegations were otherwise sustain- 
able, the cases against each defendant 
would have to be severed in order to keep 
such a jury trial within reasonable compass. 


THE CLAss ACTION 


The class as defined here would include 
any retailer purchasing these products from 
these defendants who had not received the 
special discounts, rebates and services al- 
leged to have been given to the “favored 
competitors.” The size of this class is not 
indicated, but in view of the number of 
defendants and the extensive nature of their 
businesses, it may be presumed that the 
group of retailers who might be included 
within it is large. Even were a conspiracy 
among all the defendants properly alleged, 
the situations would be different from that 
held appropriate for class action in Kainz 
v. Anheuser-Busch, Inc. [1952 TRapE CASES 
67,221, 67,245], 194. F. 2d. 737 (7th Cir. 
1952), cert. den., 344 U. S. 820 (1952). See 
also Bascom Launder Corp. v. Telecoin Corp. 
[1953 Travr Cases { 67,472], 204 F. 2d 331 
(2d Cir.), cert. den., 345 U. S. 994 (1953). 
In the Kainz case, one wholesaler defendant 
had followed a practice of discriminating in 
favor of two defendant-competitors of a 
group of retailer plaintiffs, all of whom 
competed with the favored competitors 
in a single area. In that area, according to 
the complaint, all prices to retailers other 
than the retailer defendants were uniformly 
the same. All sales were made for cash 
and were evidenced by sales slips, and 
plaintiffs alleged that the same proof and 
same witnesses would be offered in support 
of each claim. Kainz v. Anheuser-Busch, 
Inc., supra, at p. 742. In the present case, 
the conspiracy, if any, is alleged to be 
nationwide in scope. Assuming a single 
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conspiracy of such extent could be proven, 
it is not apparent that all retailers affected 
by the conspiracy could be considered 
members of a class as contemplated by 
Rule 23(a) (3). The fact that the defendants 
did a nationwide business and entered into 
a conspiracy co-extensive with its scope 
would not necessarily create similar rights 
in all their customers. The right of any 
to seek a common relief in a single action 
would depend upon the similarity of their 
relationship with the defendants and the 
identity of their competitive situation vis 
a vis the favored competitors whose su- 
perior treatment affected them prejudicially. 
Much more than a difference in the amounts 
of their respective damages might be in- 
volved. Cf. Oppenheimer v. F. J. Young 
& Co., 144 F. 2d 387 (2d Cir. 1944). The 
questions of whether each plaintiff or group 
of plaintiffs had been damaged at all and, 
if so, how, would have to be resolved by 
reference to different competitive situations. 
See Austin Theatre, Inc. v. Warner Bros. Pic- 
tures, Inc., Civ. 96-334, S. D. N. Y., February 
15, 1956 [1956 TrapvE Cases J 68,278]; Baim 
& Blank, Inc. v. Warren-Connelly Co., Civ. 
101-346, February 17, 1956, S. D. N. Y. 
[1956 TrapE Cases J 68,285]. 


The same considerations preclude a class 
action either under the first cause of action 
or under the last two, insofar as they pur- 
port to rely upon contracts or conspiracies 
among various of the defendants and their 
respective “favored customers.” Were it 
not necessary to dismiss the entire com- 
plaint, plaintiffs would be required to elimi- 
nate the allegations concerning the class. 


[Other Motion] 


In view of the disposition of the previous 
motions, it is unnecessary to rule upon de- 
fendants’ motion to dismiss under Rule 
37(d). I am constrained to add, however, 
that were it necessary to rule thereon there 
is ample justification for granting the de- 
fendants’ motion. 


[Complaint Dismissed] 


The complaint is dismissed. Settle order 
on notice. 
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General Electric Co. v. Carnahan & Dalzell, Inc. 


71,890 


[7 68,450] General Electric Co. v. Carnahan & Dalzell, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 
N. Y. L. J., No. 4, page 2. Dated July 6, 1956. 
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New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Notice of Price—A fair trader’s motion for a temporary injunction to enforce its schedule 
of minimum retail prices was denied. The defendant’s contentions that the alleged sales 
below fair trade prices were made by a new employee while its place of business was dis- 
organized and in the course of removal and that it had no notice of the fair trader’s price 
list created issues which entitled the defendant to a trial. 


See Fair Trade, Vol. 1, J 3268.34. 


[Temporary Injunction Denied] 


LupIano, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act and 
particularly with respect to its schedule of 
minimum retail resale prices effective May 
18, 1956. Two sales in violation are claimed 
respectively on May 18, 1956, and May 21, 
1956. The factual recital by defendant of 


the circumstances of the sales made by a 
new employee while defendant’s place of 
business was disorganized and in the course 
of removal and the contention that defend- 
ant had no notice of the list effective May 
18, 1956, create issues entitling defendant to 
a trial before the drastic remedy of injunc- 
tion is granted. The motion is denied. 
Order signed. 


[7 68,451] R. L. Gheen et al. v. Construction Equipment Company. 


In the Supreme Court of the State of Washington. No. 33467. 


Dated June 21, 1956. 


Appeal by the plaintiffs from a judgment of the superior court for Spokane County, 
No. 141087, GreenoucuH, J., entered May 5, 1955, upon findings partially in favor of the 
plaintiffs, in an action to recover the balance due, plus interest, for merchandise pur- 
chased by the defendants. Reversed. ? 


Department Two. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of State 
Court—Federal Antitrust Counterclaim for Damages.—In a state court action to recover 
a balance due for merchandise purchased by the defendant, the defendant filed a counter- 
claim for treble damages which charged that the plaintiffs violated the Robinson-Patman 
Price Discrimination Act by selling the merchandise to it at a discriminatory discount. 
The trial court found that the plaintiffs had violated the Act but ruled that it had no 
jurisdiction to entertain an action for damages based on the violation of the Federal Act 
On appeal, the reviewing court noted that the trial court’s denial of jurisdiction was fot 
attacked on the appeal; hence, the trial court’s finding became the law of the case. 


See Private Enforcement and Procedure, Vol. 2, { 9047.50. 


For the appellants: Harvey Erickson, Parr & Baker, and Frank Baker (Koerner 
Young, McColloch & Dezendorf; Herbert H. Anderson, and Murray D. Agate, of counsel). 


For the respondent: Graves, Kizer, Greenough & Gaiser. 


[Action on Account] gether with interest on various amounts 


from the date the amounts became due and 


WEAveER, Justice [In full text except for 
payable. 


omissions indicated by asterisks]: Plaintiffs, 
nonresidents of Washington, commenced 
this action to recover the balance due for 
merchandise purchased by defendant, to- 


1 68,450 


Dhe trial court found that plaintiffs were 
entitled to recover $455.77, plus interest 
from the date of the last item of the ac- 
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count. On appeal, plaintiffs assign error 
to the disallowance of interest as requested 
in their complaint. 


[Antitrust Counterclaim] 


The record discloses that the case was 
presented to the trial court upon issues 
defined by defendant’s counterclaim. De- 
fendant corporation alleges that plaintiffs 
violated §§ 13(a), 13(d), and 13a, 15 U. S. C. 
1952 ed. (the Robinson-Patman act), by 
selling merchandise to it at a discount of 
twenty-fifteen per cent, while some of plain- 
tiffs’ distributors received a discount of 
twenty-twenty per cent. Defendant claimed: 
(a) loss of profits of $1,790.77 (amount of 
the alleged price discrimination); (b) treble 
the amount of its damage; and (c) $1,500 
attorneys’ fee. 15 U.S. C. 1952 ed., § 15. 


[Jurisdiction of State Court] 
The trial court found that 


“.. by furnishing irrigation pipe and 


fittings to other distributors at a greater 
discount than was allowed defendant, 
plaintiffs violated the provisions of Title 
15, United States Code annotated, Sec- 
tions 13(a) and (d) and Section 13a. 
However, this court has no jurisdiction to 
entertain an action for damages based on 
the violation of said statutes.” (Italics ours.) 


Because of this finding, defendant admits 
that “the Robinson-Patman Act ... was 
discarded as an element in this case.” Fur- 
thermore, the trial court’s denial of juris- 
diction to entertain an action for damages 
based on the alleged violation of the Fed- 
eral statute is not attacked by defendant 
on this appeal. Hence, the finding becomes 
the law of the case. 


[Recovery of Overcharge] 


However, the trial court found that, 

“. . in supplying said irrigation pipe 
and fittings to defendant, plaintiffs over- 
charged defendant in the total amount of 
$1,637.05, said amount being measured by 
the difference between plaintiffs’ standard 
distributor’s discount of 20/20 per cent 
on the list price of said merchandise and 
the discount actually allowed defendant.” 


Plaintiffs appeal from the judgment in an 
amount equal to the difference between the 
alleged overcharge and the unpaid balance 
of the account with interest as heretofore 


described. 
Trade Regulation Reports 
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After a careful reading of the findings of 
fact, we entertain some doubt as to the 
theory on which the case was decided. 
Under such circumstances, it is often help- 
ful to refer to the memorandum decision of 
the trial court. Bowman v. Webster, 42 Wn. 
(2d) 129, 135, 253 P. (2d) 934 (1953), and 
cases cited. 


In a memorandum opinion filed two days 
prior to judgment, the trial judge said: 


“It is wholly immaterial that defendant 
proves no actual loss by reason of com- 
petition. The criterion is not whether 
or not there was any loss due to competi- 
tion, but whether or not there was any 
discrimination in discounts. The law bars 
plaintiff from indulging such discrimina- 
tion, and compels them to credit all 
distributors with the same amount of 
discount.” 


Assuming arguendo that defendant’s counter- 
claim is sufficiently broad to include a 
theory of recovery other than the rights 
claimed under the Robinson-Patman act, we 
are unable to subscribe to defendant’s argu- 
ment that the record supports a right to 
recover the loss resulting from the alleged 
overcharge of five per cent “under common 
law principles.” 


Defendant agreed to handle plaintiffs’ 
merchandise for a discount of twenty-fifteen 
per cent from list price. One of defendant’s 
officers testified: 


“Those are the only discounts that I ever 
heard mentioned by Gheen”—one of the 
plaintiffs. (He was referring to the twenty- 
fifteen per cent discount to distributors and 
a twenty-five per cent discount to purchasers 
of small amounts.) Hence, the record fails 
to support a finding that there was a breach 
of contract. 


If we assume that the counterclaim states 
a cause of action in fraud and deceit (an 
assumption which is scarcely warranted 
from the pleading), then the evidence falls 
far short of establishing the necessary ele- 
ments to support a judgment based on that 
theory. Nothing would be accomplished 
by reviewing the evidence in detail. 


[Interest] 


We find merit in plaintiff’s final assign- 
ment of error—that they are entitled to 
interest on the account balances from the 


date they became due and payable. 
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[Ruling] 


The judgment in favor of defendant for 
$1,099.63 is reversed and the case remanded 
with instructions to enter judgment for 
plaintiffs in the sum of $455.77, together 
with a judgment for interest on the various 
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unpaid balances of the account between the 
parties from the dates the same became due 
and payable to date of judgment. 

It is so ordered. 

Hamtey, C. J., MAtiery, Hitt, and Ro- 
SELLINI, JJ., concur. 


[1 68,452] United States Hoffman Machinery Corporation v. Valeteria Cleaners, Inc. 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil No. 5056. Dated August 14, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Action 
on Contract—Legality of Tying Provision.—In an action to recover the price of goods sold, 
the defendant contended that the contract under which the goods were sold was void 
because it contained a tying clause violative of Section 3 of the Clayton Antitrust Act. 
It did not appear that the parties intended the alleged tying clause to be operative, and 
the plaintiff's cause of action in no way depended upon the enforcement of the clause. 
Assuming that the clause was illegal, the remaining portions of the contract upon which 
the plaintiff relied were valid. The court had not been asked to give effect to the clause. 


Under such circumstances, the contract could be enforced. 
See Private Enforcement and Procedure, Vol. 2, J 9042.650. 
For the plaintiff: Sidney J. Kaplan (Kaplan, Edelman & Kaplan), Minneapolis, 


Minn. 


For the defendant: George N. Guttmann, Minneapolis, Minn. 


Memorandum Decision 
[Antitrust Defense | 


Epwarp J. DeVirt, District Judge [Jn full 
text except for omissions indicated by aster- 
isks|: Plaintiff, a Delaware corporation, 
seeks to recover the price of certain 
goods sold and delivered to defendant, a 
Minnesota corporation, pursuant to a con- 
tract. The matter in controversy exceeds 
$3,000, exclusive of interest and costs. De- 
fendant has raised certain defenses based 
upon plaintiff's alleged failure to comply 
with the terms of the contract and an al- 
leged violation of the Clayton Anti-Trust 
Act. Defendant has also counterclaimed, 
seeking rescission and restitution alleging 
fraudulent misrepresentation by plaintiff. 
The case was tried by the Court without a 
jury. 

[Contract] 


On May 9, 1952 the parties entered into 
a written contract wherein plaintiff Hoffman 


* The cabinets were storage receptacles to be 
placed in public or semi-public places and in- 
tended as self-service depositories for clothing 
needing cleaning. An agent of the dry cleaner 
would pick up the soiled garments, cause them 
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agreed to deliver to defendant Valeteria 100 
dry cleaning cabinets at $1,500.00 per cabinet.* 
In accordance with the terms of a rider 
attached to the contract, five cabinets were 
delivered in December, 1952 for which de- 
fendant paid $7,500.00. In June, 1953 a 
second lot of five cabinets was delivered to 
defendant, but no payment therefor has 
been made or tendered. Plaintiff’s action 
is for $7,500.00, the contract price of the 
second lot of five cabinets. Further, at 
various times throughout the year 1953, at 
defendant’s order, various items incidental 
to the operation of the dry cleaning cabinets 
were delivered by plaintiff for which no pay- 
ment has been received. The uncontested 
value of these items is $802.90. Delivery 
of these items and non-payment is admitted 
‘by defendant. 

kk Ox 

[Legality of Contract] 

As its second defense, defendant contends 

that the contract is void as a violation of 


to be cleaned, and then return them to the 
cabinet to be claimed by the customer. Pay- 
ment was made by depositing the necessary 
coins in a slot for that purpose. 
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section 3 of the Clayton Anti-Trust Act, 
15.U..S:, G. As Sec: 14, 


Paragraph 12(h) of the contract reads: 


“NON-COMPETITION. The Opera- 
tor, during the term of this agreement and 
for a period of thereafter, will 
not directly or indirectly engage or be inter- 
ested within the following area: .......... 
in the self-service vending of dry-clean- 
ing, laundry, shoe repairing or other 
services, other than with operating equip- 
ment supplied by Hoffman.” 


Defendant contends that paragraph 12(h) 
constitutes a tying clause tending to restrain 
competition and that therefore the contract 
is a violation of Section 3 of the Clayton 
Act, 15 U. S. C. A. Sec. 14. In view of the 
unfilled blanks in paragraph 12(h) I have 
some doubt whether the parties ever in- 
tended this clause to be operative. 


However, the plaintiff’s cause of action 
in no way depends upon the enforcement of 
this clause. Assuming, arguendo, that para- 
graph 12(h) is an illegal restraint of com- 
petition, the remaining portions of the contract 
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upon which plaintiff relies are valid; the 
Court has not been asked to give effect to 
a provision which contravenes national policy. 
Under these circumstances, the contract may 
be enforced. Nye v. Chase National Bank, 
s) (Citin,, aGe da, Yal “hin 4Ro. 7 (Co Ia SS, (eras 
tracts, Sec. 276. 


“The rule is that a lawful promise made 
for a lawful consideration is not invalid 
merely because an unlawful promise was 
made at the same time and for the same 
Cousideration: alan Come) aS em Contractse 
Sec. 289, p. 675 and cases cited. 


Defendant’s argument based on the Clayton 
Act is without merit. 
ee 


[Counterclaim Fails | 


The evidence is insufficient to support de- 
fendant’s counterclaim. 


Findings of Fact, Conclusions of Law, 
Order for Judgment and form of Judgment, 
in accordance with the above views, may be 
prepared and submitted on 10 days notice. 


[7 68,453] Baim & Blank, Inc. and Baim & Blank Television Service, Inc. v. Philco 


Distributors, Inc. and Philco Corporation. 


In the United States District Court for the Eastern District of New York. Civ. No. 


14083. Dated June 29, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Taking of Depositions—Motion to Prohibit—Defendants’ motion to prohibit the plain- 
tiffs from taking the deposition of a former president of one of the defendants because 
the taking of such deposition would merely gratify the plaintiffs’ purpose to harass the 
defendants was granted on the ground that the proposed deposition was not being sought 
to accomplish the true purposes of discovery. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 
For the plaintiffs: Netter & Netter by J. Robert Ellner, of counsel. 


For the defendants: Donovan, Leisure, Newton & Irvine by Granville Whittlesey, Jr., 


of counsel. 


Memorandum 
[Taking of Deposition Prohibited] 

Byers, District Judge [Jn full text]: This 
is a defendants’ motion to prohibit the tak- 
ing of the deposition of the defendant Philco 
Corporation by its former president, James lel, 
Carmine, on the ground that to permit the 
same would merely gratify the plaintiffs’ 
purpose to harass the defendants. 

At the argument of the motion the atten- 
tion of the court was called to the fact 
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that heretofore the plaintiffs have taken dep- 
ositions of Jacob J. Harris, General Mana- 
ger of the defendant Philco Distributors, 
Inc., Harold Sheer, Vice-President of the 
defendant Philco Distributors, Inc., Wil- 
liam Parnell, Advertising Manager of the 
defendant Philco Distributors, Inc, and 
John M. Otter, Executive Vice-President 
of Philco Corporation. 


At the conclusion of the argument I re- 
quested the attorney for the plaintiffs to 
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submit an affidavit specifying the precise 
matters concerning which he intended to 
take the deposition of Mr. Carmine which 
had not been the subject of his examination 
of any of the foregoing named persons, and 
such an affidavit verified June 20th has 
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other words, it seems to me that the pro- 
posed deposition of Mr. Carmine is being 
sought not to accomplish the true purposes 
of discovery but for other reasons which 
need not be enumerated. 


Therefore, the motion is granted. Settle 


been filed and examined. I find it not to be 
responsive to the above stated request; in 


order. 


[1 68,454] General Motors Corporation v. Earl Blevins, as Director of Revenue and 
as Motor Vehicle Administrator of the State of Colorado; David Walker, as supervisor 
of the Motor Vehicle Dealers’ Administrator of the State of Colorado; Duke W. Dunbar, 
as Attorney General of the State of Colorado; and Edwin C. Johnson, Governor of the 
State of Colorado. 


In the United States District Court for the District of Colorado. Civil Action No. 5189. 
Filed August 7, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Unclean 
Hands Defense—Right to Attack Constitutionality of State Law.—In an action for a 
declaratory judgment declaring that a Colorado law concerning automobile manufacturers 
and automobile dealers is unconstitutional and for an injunction restraining the enforce- 
ment of the law, the defendants, officials of the State of Colorado, asserted in defense to 
the suit that the plaintiff, an automobile manufacturer, by the use of its direct dealer selling 
agreements, is participating in a conspiracy to restrain and monopolize trade in violation 
of the Clayton and Sherman Antitrust Acts and therefore does not come into court with 
clean hands. The court, noting that there is uncertainty as to whether or not equitable 
defenses apply in a declaratory judgment action and that there also is a question as to the 
legal sufficiency of the allegations of the defense, held that the misconduct of the plain- 
tiff, if any, does not deprive it of the right to attack the constitutionality of the Colorado 
law. From a standpoint of public policy, the protection of constitutional rights transcends 
in importance the application of the clean hands maxim. Otherwise, the enforcement 
of the constitution would be frustrated. If the plaintiff is guilty of an infraction of the 
antitrust laws, it may be held responsible in appropriate proceedings. The plaintiff’s alleged 
misconduct does not render the Colorado law constitutional. Even though the defendants 
may be right in their contention that the allegations of the defense relate to wrongful acts 
which are directly related to the relief sought and that the relief sought would be in 
furtherance of the alleged conspiracy, the defense does not bar the prosecution of the action. 


See Private Enforcement and Procedure, Vol. 2, J 9041, 9042, 9043. 
For the plaintiff: Hodges, Silverstein, Hodges & Harrington, Denver, Colo. 


For the defendants: Duke W. Dunbar, Attorney General of the State of Colorado; 
and Max D. Melville and Fred M. Winner, Special Assistants to the Attorney General 
Denver, Colo. 

Before Pickett, Circuit Judge, KNous and BreiTensretn, District Judges. 


[Declaratory Judgment Action] 


of Colorado for a declaratory judgment and 
BREITENSTEIN, District Judge [In full text 


injunctive relief. The complaint alleges 


except for omissions indicated by asterisks]: 
This is an action by General Motors Cor- 
poration against certain officials of the State 


11955 Colorado Session Laws, 
198-205. 
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ch x; “Pp: 


that a 1955 Act? of the Colorado General 
Assembly violates various provisions of the 
federal and state constitutions? 

® The request for injunctive relief necessitates 


a three-judge court as provided f 
U.S. C., § 2281. : too hes 


© 1956, Commerce Clearing House, Inc, 


Number 55—155 
8-23-56 


THE PLEADINGS 
[Plaintiff | 


A summary of the pleadings is essential 
to an understanding of the issues, After 
the requisite jurisdictional averments the 
complaint states that General Motors, a 
Delaware corporation, is engaged in the 
manufacture and sale of motor vehicles and 
of parts, accessories and tools therefor. 
These are all manufactured outside of Colo- 
rado and are shipped into Colorado for sale 
by a distributor and automobile dealers 
with whom General Motors has written 
agreements. The shipments are in inter- 
state commerce. General Motors operates 
through various divisions known as Buick 
Motor Division, Oldsmobile Division, Pontiac 
Motor Division, Chevrolet Motor Division, 
General Motors Truck and Coach Division, 
and Cadillac Motor Car Division. Each of 
these divisions, except Cadillac, has agree- 
ments for the sale of the products of the 
division with Colorado automobile dealers. 
These are known as Direct Dealer Selling 
Agreements. A copy of a typical agreement 
is attached to the complaint. The Cadillac 
Division has a distributor which sells 
Cadillac products at retail and also dis- 
tributes them to Colorado automobile deal- 
ers with whom the distributor has written 
agreements. General Motors maintains fac- 
tory representatives and factory branches 
in Colorado to make and promote sales of 
its products. 


The Direct Dealer Selling Agreements 
in existence at the effective date of the law * 
all bore a termination date of October 31, 
1955, and provided that they might be ter- 
minated earlier under stated conditions. 
Provisions of the agreements which are 
particularly stressed relate to payment by 
the dealers for advertising, to the right of 
General Motors to select the mode of trans- 
portation of motor vehicles purchased by 
the dealers, and to the non-liability of 
General Motors for failure or delay in filling 
orders. 


[Colorado Law] 


The 1955 law amended an existing statute 
relating to motor vehicle dealers. Among 
other things, the new act requires manu- 
facturers, distributors, and their branches 
and representatives to secure licenses and 
give bonds. The cancellation of contracts 
between a manufacturer and dealer without 
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an approving court order is forbidden. It 
is made a criminal offense for a manu- 
facturer to induce or coerce a dealer to 
order or accept delivery of named items, 
to refuse to deliver a motor vehicle within 
sixty days if that motor vehicle is publicly 
advertised for immediate delivery, to induce 
or coerce a dealer to enter into an unfair 
agreement, to cancel an agreement unfairly 
and without just provocation, to deny the 
right of a dealer to designate the method 
of transportation to be used in the delivery 
of ordered motor vehicles, to induce or 
compel a dealer to make payments for 
advertisement or promotional activities, and 
to do certain other things which, so far as 
pertinent, will be noted later. When a 
manufacturer is found liable in damages 
to any licensee, the amount of damages “so 
determined shall be trebled and shall be 
recoverable by the licensee so damaged.” 


The complaint further alleges that the 
1955 Act declares it unlawful for General 
Motors to exercise certain rights and privi- 
leges reserved to it under its Direct Dealer 
Selling Agreements. Such rights include 
the right to terminate, the right to collect 
payments for advertising, and the right to 
direct the mode of delivery of ordered 
motor vehicles. It is asserted that the busi- 
ness of selling new motor vehicles is highly 
competitive and that, if General Motors 
is to continue to operate in a profitable and 
economical manner, it is essential that “it 
be legally entitled to solicit, urge, and in- 
duce the purchase of its products by its 
dealers through active and vigorous sales 
promotion.” 


[Alleged Constitutional Violations | 

Various constitutional violations are charged. 
Among these are: 

1. The Act violates the commerce clause 
because it is burdensome and discriminatory. 

2. It is an ex post facto law. 

3. It impairs the obligations of contracts. 

4. It denies the equal protection of the 
laws. 

5. It deprives General Motors of its liberty 
to contract and of its property without due 
process of law. 

6. It violates the principle of separation 
of powers. 

It is charged that the defendants, all 
Colorado residents, threaten to enforce the 


3 April 15, 1955. 
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law, to compel obedience by General Motors, 
and to subject General Motors and _ its 
employees to fine and imprisonment for 
violation of the law. Enforcement of the 
Act, it is alleged, will result in irreparable 
damage to General Motors. The complaint 
states that the Act is not necessary, rea- 
sonable, or appropriate for the protection 
of the public and is an effort to “regulate 
wholly private business transactions with 
which the public is not concerned.” 


[Injunction] 


The prayer is for an injunction to restrain 
the defendants from enforcing any provi- 
sion of the law against the plaintiff and 
for a declaratory judgment declaring the 
law to be void in its entirety because of 
unconstitutionality. 


By consent, a preliminary injunction was 
entered on November 15, 1955. 


| Defenses] 


The original answer contains a motion 
to dismiss because of insufficiency of facts 
and alleges four defenses. The first defense 
consists of admissions and denials of allega- 
tions of the complaint. The second asserts 
the coercion of its dealers by General 
Motors and avers that the public welfare 
requires the curtailment of unfair and un- 
reasonable sales practices and that the law 
was enacted under the police powers of 
the state. 


The third defense is that the dealers’ 
contracts and other agreements and prac- 
tices between General Motors and its fran- 
chised dealers are agreements and practices 
in restraint of trade and commerce in vio- 
lation of the Clayton and Sherman Acts * 
and are not entitled to the protection of the 
United States and Colorado Constitutions. 


The fourth defense is that the relief 
sought is in furtherance of an illegal con- 
spiracy in restraint of interstate trade and 
commerce and that General Motors may 
not invoke the equitable power of the Court 
to further such conspiracy. 


On motion of General Motors the third 
and fourth defenses were stricken. 


The amended answer withdraws the first 
and second defenses and realleges the fourth 
defense as stated in the original answer. 


415 Un SAG. § 1, et seq. 
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The third defense is completely rewritten. 
It states that General Motors is the largest 
manufacturer of motor vehicles in the world 
and annually ships into Colorado to Colo- 
rado motor vehicle dealers $100,000,000.00 
worth of motor vehicles, parts, and acces- 
sories. All sales of General Motors motor 
vehicles in Colorado are made to franchised 
dealers with the intent of resale to the 
public. There is a public interest in the 
dealer agreements insofar as they may re- 
strain trade or commerce, discriminate in 
price or quality, or violate Colorado laws. 
More than thirty per cent of all new motor 
vehicles sold in Colorado in 1955 were 
manufactured by General Motors. 


It is charged that the dealer agreements 
lack mutuality, are unilateral in favor of 
General Motors, are not supported by con- 
sideration, and, as used by General Motors, 
constitute a restraint of interstate trade 
and commerce. 


Defendants assert that General Motors, 
its officers, employees, and others have con- 
spired and are conspiring to utilize the 
dealer agreements to require the franchised 
dealers to act in concert with General 
Motors to restrain and monopolize trade 
and commerce in various respects with the 
effect of lessening and suppressing competition. 


On motion, the third and fourth defenses 
of the amended answer were stricken. 


The defendants then withdrew all pend- 
ing motions and elected to stand on their 
amended third defense and realleged fourth 
defense as set forth in the amended answer. 


The Court set the case for trial. General 
Motors, before the trial date, filed a motion 
for default and a default judgment, or in 
the alternative for judgment on the pleadings. 


On May 18, 1956, the matter came on for 
trial. General Motors introduced evidence 
in support of its complaint. No evidence 
was offered by the defendants. 


THe Mortons to STRIKE 
[Theory of Defenses] 


When this Court sustained the motions to 
strike, it did not state its reasons. A proper 
disposition of the case makes it desirable 
to do so at this time. 


The basic theory of the third and fourth 
defenses is that General Motors, by the 
use of its Direct Dealer Selling Agreements, 
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has participated and is participating in a 
conspiracy to restrain and monopolize trade 
and commerce by the suppression of com- 
petition. It is said that a part of such 
illegal conspiracy is the prosecution of this 
action to uphold the dealer contracts and 
the present practices of General Motors in 
spite of the provisions of the 1955 law. 
Defendants argue that the motions to strike 
admit all facts alleged in the stricken de- 
fenses and, hence, there is an admission 
that General Motors has been and now is 
participating in an illegal conspiracy. It 
is urged that because of such conduct Gen- 
eral Motors does not come into court with 
clean hands and under the appropriate 
maxim of equity may not maintain this 
action. 


One form of relief sought herein is a 
declaratory judgment that the 1955 law is 
unconstitutional. There is uncertainty in 
the decisions as to whether or not equitable 
maxims and equitable defenses apply in a 
declaratory judgment action. 


There is also a question as to whether 
the allegations of the third and fourth de- 
fenses are sufficient to charge a violation 
by General Motors of either the Sherman 
or Clayton Acts. Certainly it is doubtful 
as to whether these defenses set forth ade- 
quately specific facts from which it can be 
determined, as a matter of law, that the 
defendants did in fact, or are now in fact, 
violating these two statutes.° The allega- 
tions as to the existence, nature, or purpose 
of the conspiracy are at least of doubtful 
sufficiency to sustain either a civil action 
or a criminal prosecution under the Sherman 
or the Clayton Acts. 


| Defenses No Bar to Suit] 


While the motions might well be disposed 
of on either of the two grounds just men- 
tioned, we prefer to base our decision upon 
the principle that the misconduct of General 
Motors, if any there was, does not deprive 
it of the right to attack the constitutionality 
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of the 1955 Colorado law. In McFarland v. 
American Sugar Refining Co. (1916), 241 
U. S. 79, 85, the sugar company attacked 
the constitutionality of a Louisiana statute. 


The state officials raised the defense that 
the company by conduct and by violation of 
the Sherman Act had made the attacked 
legislation necessary, and hence, the sugar 
company had no standing in a court of 
equity. The Court said that the general 
intimations of the company’s wickedness 
did not deprive it of its constitutional rights 
or prevent it from asserting them in a 
practicable way. (241 U. S. 85) 


The case of Toomer v. Witsell (1948), 334 
U. S. 385, 393, was a suit to enjoin, as 
unconstitutional, the enforcement of South 
Carolina statutes governing commercial 
shrimp fishing. Some of the plaintiffs had 
been convicted of shrimping out of season. 
The Court held that this previous miscon- 
duct did not have any relation to the con- 
stitutionality of the challenged statutes and 
did not call for the application of the clean 
hands maxim. 


The meaning and application of the “clean 
hands” maxim is expounded in Keystone 
Driller Co. v. General Excavator Co., (1933), 
290 U. S. 240, 244-246. Referring to courts 
of equity, it was said that (290 U. S. 245), 
“They apply the maxim, not by way of 
punishment for extraneous transgressions, 
but upon considerations that make for the 
advancement of right and justice.” To the 
same effect is Johnson v, Yellow Cab Transit 
Co., (1944), 321 U. S. 383, where the Court, 
at page 387, reiterated the statement in 
Keystone Driller Co. v. General Excavator 
Co., supra, that the clean hands maxim is 
not a rigid formula which “trammels the 
free and just exercise of discretion.” 

The situation here is that General Motors 
asserts the unconstitutionality of the 1955 
Colorado law. The defendant state officials 
say that General Motors may not maintain 
the action because it has been and is en- 
gaged in an illegal conspiracy through the 


5In Bakelite Corp. v. Lubri-Zol Development 
Corp. (1940) D. C. Delaware, 34 F. Supp. 142, 
144, it was held that the technicalities of equity 
practice do not prevail in a declaratory judg- 
ment suit. A contrary decision was reached 
in Buromin Co. v. National Aluminate Corpora- 
tion (1947), D. C. Delaware, 70 F. Supp. 214, 
216, which held that the equitable doctrine of 
‘unclean hands’’ cannot be entirely discarded 
in a declaratory judgment action. The Court 
of Appeals for the Sixth Circuit has held that 
a declaratory judgment action is in the nature 
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of an equitable proceeding and the equitable 
doctrine of laches should be applied (Bliss Co. 
v. Cold Metal Process Co. (1939), 6 Cir. 102 F. 
(2d) 105). A contrary view was reached by the 
Seventh Circuit in Brennan v. Hawley Products 
Co. (1950), 7 Cir. 182 F. (2d) 945. 

6 (Cf. Shotkin v. General Electric Co. (1948), 
10 Cir. [1948-1949 TRADE CASES f 62,341] 171 
F. (2d) 236; Feddersen Motors v. Ward (1950), 
10 Cir. [1950-1951 TRADE CASES f 62,759] 180 
F. (2d) 519). 


| 68,454 


- 


71,898 


use of its dealer contracts which are made 
illegal by the 1955 law. Thus the state 
officials, by the application of a technical 
rule of equity, would deprive General 
Motors of the protection of the federal 
and state constitutions. From a standpoint 
of public policy the protection of constitu- 
tional rights transcends in importance the 
application of the clean hands maxim. 
Otherwise the enforcement of the consti- 
tution would be frustrated. (Cf. Appon v. 
Belle Isle Corporation, (1946) Delaware, 46 
A. (2d) 749, 760.) Equity may not nullify 
constitutional requirements (Cf. Dallas v. 
Cluck & Murphy, (1921) Texas, 234 S. W. 
582, 585). As pointed out in Kiefer-Stewart 
Co. v. Seagram & Sons, (1950) [1950-1951 
TraDE CASES J 62,737], 340 U. S. 211, 214, 
if General Motors is guilty of an infraction 
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of the anti-trust laws, it may be held re- 
sponsible in appropriate proceedings. Its 
alleged illegal conduct does not render con- 
stitutional the 1955 Colorado law. 

Even though the state officials may be 
right in their contention that the allegations 
of the stricken defenses relate to wrongful 
acts which are directly related to the relief 
sought and that the relief sought would 
be in furtherance of the conspiracy, never- 
theless, such defenses do not bar the prose- 
cution of this action. General Motors is 
entitled to assert its constitutional rights 
in a case such as this (Cf. McFarland v. 
American Sugar Refining Co., supra). 

For the reasons stated the two motions 
to strike the third and fourth defenses were 


sustained. 
KOK O* 


[f 68,455] Newburgh Moire Company, Inc. v. Superior Moire Co., Inc. 
In the United States District Court for the District of New Jersey. Civil Action 


No. 626-51. Dated December 20, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Misuse 
of Patents in Violation of Antitrust Laws—Allowance of Counsel Fees.—In a patent 
infringement suit where the patentee was found to have licensed its patents under license 
contracts which violated the antitrust laws, the alleged infringer, who had moved to dis- 
miss the infringement complaint on the ground that the patentee had violated the antitrust 


laws, was denied an allowance of counsel fees on its antitrust motion. 
See Private Enforcement and Procedure, Vol. 2, J 9041. 
For the plaintiff: Harry B. Rook, Newark, N. J., by Samuel J. Stoll. 
For the defendant: Harry Sommers, Newark, N. J. 


For a prior opinion of the U. S. District Court, District of New Jersey, see 1952 


Trade Cases {[ 67,302. 
Opinion 

[Infringement Smt—Antitrust Violation] 

Mopare-t, District Judge [In full text ex- 
cept for onussions indicated by asterisks]: 
This action was before this court twice pre- 
viously. The decisions appear in [1952 
TRADE CasES { 67,302] 105 F. Supp. 372, 
holding Newburgh’s license contracts vio- 
lated the anti-trust laws; and in 116 F. Supp. 
759, holding the first claims of Patents No. 
2,448,145 and No. 2,513,646 invalid for lack 
of invention, Superior was not guilty of 
unfair competition and Superior could not 
recover for Newburgh’s disclosure of a prior 
settlement contract. On February 5, 1954, 
a judgment was entered: 
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“1, The First Cause of Action for in- 
fringement of Claim 1 of Patent No. 
2,448,145 dated August 31, 1948, and Claim 
1 of Patent No. 2,513,646 dated July 4, 
1950, as alleged in the Complaint, be and 
the same is hereby dismissed for invalidity 
of said claims. 


“2. The Second Cause of Action for un- 
fair competition, as alleged in the Com- 
plaint, be and the same is hereby dis- 
missed. 


“3. The defendant’s counterclaims for 
return of the consideration for settlement 
of a previous suit between the parties, and 
for damages for plaintiff’s violation of the 
anti-trust laws, be and the same are here- 
by dismissed.” 
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Newburgh expressly limited its appeal 
from that judgment to its first paragraph. 
The Court of Appeals, however, dismissed 
the appeal because there was “* * * no 
indication that Superior abandoned litiga- 
tion of the validity of all claims of each 
patent.” 218 F, 2d 580, 583. Superior had 
filed a counterclaim in this court based on 
the Declaratory Judgments Act, 28 U. S. C. 
§ 2201, alleging that the entire patents were 
invalid and seeking a declaration to that 
effect. During the trial, however, since the 
parties did not seek to litigate all the claims 
of the patents, this court decided only the 
issues relating to the validity of the two 
claims put in issue by the complaint. 


Subsequent to the Court of Appeals’ dis- 
missal of the appeal, this court held a one- 
day trial consisting of oral argument by 
counsel, testimony by Mr. Hans A. Holter- 
hoff who is the patentee, and the receipt into 
evidence of two plaintiffs’ exhibits. Now 
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the court must decide the issues raised by 

the counterclaim, viz., whether Claim 2 of 

Patent No. 2,448,1451 and Claims 2, 3, 4, 

and 5 of Patent No. 2,513,646? are valid. 
* 


* OK 


[Counsel Fees] 


Defendant’s counsel asks for “an allow- 
ance of counsel fee on the anti-trust motion.” 
I previously denied that request. Newburgh 
Motre Co. v. Superior Moire Co., 116 F. Supp. 
759, 765. Now defendant’s counsel appar- 
ently argues that I should reverse my pre- 
vious decision because plaintiff, contrary 
to counsel’s statement that there would be 
no appeal from this court’s decision relating 
to the anti-trust laws, in fact did appeal that 
decision. I shall not reverse my previous 
decision. 


An order may be submitted in conformity 
with the opinion herein expressed. 


[| 68,456] Maple Drive-In Theatre Corporation v. Radio-Keith-Orpheum Corpora- 


tion (in dissolution), et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-101. Filed August 14, 1956. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Relevancy.—In a drive-in theatre’s action charging a conspiracy by 
motion picture distributors to monopolize the early runs of motion pictures, the court 
made the following rulings on the distributors’ motion to strike certain of the drive-in 
theatre’s interrogatories: that the geographical area covered by certain interrogatories 
was not too broad; that an interrogatory requesting the identification of every paper 
relating to, and the name of each person who participated in, a certain survey was unduly 
burdensome; that an interrogatory requesting the distributors’ rental policies concerning 
different classes of theatres was relevant and did not seek general conclusions which 
would require lengthy calculations; that interrogatories seeking the identification of 
particular documents were within the purview of the Federal Rules of Civil Procedure; 
that interrogatories seeking information on speeches concerning the topics relevant to the 
action was burdensome; that the drive-in theatre had no right to know the names of 
persons connected with the preparation of the answers to the interrogatories; and that 
an interrogatory requesting information concerning gross film rentals received from 
exhibitors in the entire United States was not relevant. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 
For the plaintiff: Robert H. Ruskin, Flushing, N. Y. 
For the defendants: Adolph Schimel (Saul Friedberg, of counsel), New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1956 Trade Cases { 68,422 and 1955 Trade Cases {] 67,972. 
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Opinion 
[Motion to Strike Interrogatories] 


Joun M. Casuin, District Judge [In full 
text]: This is a motion by six of the de- 
fendants herein to strike certain interroga- 
tories served by the plaintiff, dated June 4, 
1956. The plaintiff herein is the operator of 
a drive-in theatre located in Circleville, 
Pennsylvania. The defendants presently 
objecting to the interrogatories are all dis- 
tributors operating in the area in which the 
plaintiff operates. 


[Complaint] 


The complaint alleges a conspiracy by 
all the defendants against the plaintiff and 
other operators of drive-in theatres, under 
the anti-trust laws, to monopolize the early 
runs of motion pictures, to the detriment of 
the plaintiff and other operators of drive- 
in theatres nationally and in the area in 
which the plaintiff operates. 


[Interrogatories| 


The interrogatories generally seek infor- 
mation from the defendants as to their 
method of operation in the area in which 
the plaintiff operates, with specific reference 
to the defendants’ policies as to the time 
when motion pictures are made available 
to various types of exhibitors and the rela- 
tive rentals charged to such various types 
of exhibitors. 


[Geographical Area] 


The defendants object to interrogatories 
numbered 4(c), 7, 16(d) (ii), 16(d) (iii), 
18(d) (ii), 18(d) (ii), 19 and 25 on the 
ground that the geographical area which is 
covered is too broad since theatres in the 
area in question do not compete with the 
plaintiff. Concededly however, the area in 
question is a fifteen square mile area and 
the plaintiff's theatre is a drive-in type 
theatre located approximately in the centre 
thereof. It appears clear that competition 
exists in this relatively small area for pa- 
trons owning automobiles. The defendants’ 
objection, therefore, as to the area coverage 
of the interrogatories (with the partial ex- 
ception of Interrogatory 25, treated below) 
is without merit especially in view of a prior 
order in this same action made by Judge 
Herlands on October 13, 1955 with respect 
to interrogatories addressed to a different 
defendant-distributor, wherein an even larger 
area was held proper for questioning. 
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[Meaning of Term] 


The defendants object to interrogatories 
11 and 12 on the ground that the plaintiff 
uses the term “price allocation” which the 
defendants state has no understandable 
meaning to them. Interrogatories 11 and 12 
should therefore be stricken without preju- 
dice to the plaintiff’s right to seek the in- 
formation desired in a more precisely worded 
interrogatory. 


[Identification of Papers] 


The defendants object to Interrogatory 
9 on the ground that compliance therewith 
would be burdensome, and the result thereof 
irrelevant. Interrogatory 9 reads as follows :— 


“9. Please identify in form suitable 
for subpoena every paper relating to, and 
name each person who participated in, 
and the dates of commencement and com- 
pletion of, any study, research, report, 
survey or analysis undertaken by or on 
behalf of this defendant relating in any 
respect to drive-in theatres in the Pitts- 
burgh exchange area generally, plaintiff’s 
theatre or any other drive-in theatre in 
Es area limited by Interrogatories 4 and 

While the Court agrees that the identifica- 
tion of every paper relating to, and the 
name of each person who participated in 
in any such survey is unduly burdensome, 
the defendants should answer the interroga- 
tory insofar as it relates to the existence of 
the study, research, report, survey or analy- 
sis, the dates thereof and the person or 
persons in charge of them. Except as set 
out above, the objection is overruled. 


[Calculations Not Required] 


Objection is made to Interrogatory 14A on 
the ground that the interrogatory seeks gen- 
eral conclusions from the defendants which 
would require lengthy calculations. A read- 
ing of the interrogatory, however, shows 
that what in essence the plaintiff demands is 
the defendants’ rental policies concerning 
different classes of theatres. Such iniforma- 
tion is obviously within the knowledge of 
the defendants and relevant to the issues in 
the action. Defendants’ objection is over- 
ruled. 

[Identity of Documents] 

Apart from the objection as to area coy- 
erage mentioned above, the defendants ob- 
ject to interrogatories 16(d) (ii), 16(d) (iii), 
18(d)(i1), 18(d) (iii) and 19 on the ground 
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that they need not identify particular docu- 
ments for the plaintiff. Rule 26(b) of the 
Federal Rules of Civil Procedure provides 
that a party may be examined regarding 
“* * * the existence, description, nature, 
custody, condition and location of any books, 
documents or other tangible things * * *”. 
The information demanded is clearly within 
the purview of the cited Rule. Defendants’ 
objection is overruled. 


[Speeches | 


A further objection is made by the de- 
fendants to interrogatories 24 and 29. These 
interrogatories demand information as to 
whether, at any time since 1949, any officer 
or sales manager ever discussed, in speeches 
to exhibitors’ organizations, topics relevant 
to the action. So broad a demand is clearly 
burdensome on the defendants, even assum- 
ing that all such speeches, in unlimited 
geographical area, would be relevant. In- 
terrogatories 24 and 29 should be stricken. 


[Geographical Area] 


The defendants object to Interrogatory 
25 requesting information concerning gross 
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film rentals received by the interrogated 
defendants from various exhibitors both 
in the entire United States and in the Pitts- 
burgh exchange area. The defendants admit 
that the plaintiff is entitled to the information 
demanded insofar as it relates to the McKees- 
port area. As shown above, the relevant area 
in the present case is much larger. The 
defendants’ objection, insofar as it relates 
to the Pittsburgh exchange area, is over- 
ruled. Since, however, there has been no 
showing of relevancy of the entire United 
States in the instant action, the interroga- 
tory should be stricken insofar as it relates 
to the entire United States. 


[Person Answering Interrogatories | 


The objection of the defendants to In- 
terrogatory 30 is sustained. There is no 
right in the plaintiff to know the persons 
connected in any way with the preparation 
of the answers to the interrogatories. 


Except as above stated, objections to in- 
terrogatories are overruled. 


Settle order on notice. 


[7 68,457] United States v. The Procter & Gamble Company, Colgate-Palmolive 
Company, Lever Brothers Company, and The Association of American Soap and Glycerine 


Producers, Inc. 


In the United States District Court for the District of New Jersey. Civil Action No. 


1196-52. Filed July 9, 1956. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Discovery and Production of Evidence—Grand Jury Testimony.—In a civil antitrust 
action, the Government’s motion that the court reconsider its ruling permitting the de- 
fendants in the action to inspect and copy the transcripts of the testimony of all witnesses 
who appeared before a grand jury investigating possible violations of the antitrust laws 
in the defendants’ industry was denied. The Government failed to present any new 
arguments for disallowing the inspection of such transcripts. During the argument of the 
motion to reconsider, the Government stated that it “did not understand that there was 
any question but what the Government had the use of the grand jury transcripts” in the 
preparation of the civil antitrust action against the defendants. The court noted that the 
Government’s failure to admit this fact during the argument of the defendants’ motion to 
produce the transcripts constituted an inexcusable concealment because this fact was in 
issue on the motion to produce. The Attorney General’s claim of privilege against the 
production of the transcripts was denied. 

See Department of Justice Enforcement and Procedure, Vol. 2, {[ 8225. 


For the plaintiff: Raymond Del Tufo, Jr., United States Attorney, by George J. Rossi, 
Assistant United States Attorney, and Joseph E. McDowell, Raymond M. Carlson, 
‘Robert Brown, Jr., and Jennie Crowley, Attorneys, Department of Justice. 
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For the defendants: Toner, Crowley, Woelper & Vanderbilt, by John A. Ackerman, 
for Procter & Gamble Company (Dwight, Royall, Harris, Koegel & Caskey, by Kenneth 
C. Royall and H. Allen Lochner; and Dinsmore, Shohl, Sawyer & Dinsmore, by Richard 
W. Barrett, of counsel). O’Mara, Schumann, Davis & Lynch, by Edward J. O’Mara, for 
Colgate-Palmolive Company (Cahill, Gordon, Reindel & Ohl, by Mathias F. Correa and 
James B. Henry, of counsel). Bailey, Schenck & Bennett for Lever Brothers Company 
(Arnold, Fortas & Porter, by Abe Fortas and Abe Krash, of counsel). McCarter, 
English & Studer, by Augustus C. Studer, Jr., for The Association of American Soap and 
Glycerine Producers, Inc. (Davies, Richberg, Tydings, Beebe & Landa, by James are 


Welch, of counsel). 


Denying a motion to reconsider a decision of the U. S. District Court, District of 
New Jersey, 1956 Trade Cases { 68,335; for prior opinions of the Court, see 1955 Trade 
Cases { 68,228, 1954 Trade Cases {| 67,677, and 1953 Trade Cases {| 67,497. 


Opinion 
On plaintiff’s motion for reconsideration 
of ruling on defendants’ motions to inspect 
the grand jury transcripts and for ruling 
on claim of privilege. 


On defendants’ motions to settle terms of 
order to inspect or copy transcripts of testi- 
mony heard before grand jury. 


[Grand Jury Transcripts] 


Moparettt, District Judge [In full text]: 
On April 17, 1956, I filed an opinion on 
defendants’ motions to compel plaintiff to 
produce and permit the inspection and 
copying by the defendants of the transcripts 
of the testimony of all witnesses who ap- 
peared before a grand jury sitting in this 
district from May, 1951, until November 
25, 1952. I concluded that since plaintiff 
is using the transcripts containing relevant 
information, and since equal use of the 
transcripts by defendants will give them 
the fullest possible knowledge of the facts 
before trial, and since none of the reasons 
for the rule of secrecy applies, the ends 
of justice required me to grant the motions. 


[Motions] 


Now before me are: (1) Plaintiff's mo- 
tion that 


‘ck * > this Court reconsider its con- 
clusion that the extensive scope of pre- 
trial discovery permitted under the Federal 
Rules of Civil Procedure warrants dis- 
closure in this civil case of traditionally 
secret grand jury proceedings, and, in the 
light of the claim of privilege asserted 
by the Attorney General, that this Court 
sustain the privileged status of the grand 
jury transcripts and enter an order deny- 
ing defendants access to the transcript 
of testimony of any witness before the 
said grand jury.” 

(2) Defendants’ motions for settlement of 
the order directed by me in my opinion 
granting defendants’ motions to produce 
the transcripts. 


| Re-Argument] 


(1) As to plaintiff's motion, at the be- 
ginning of the oral argument I cautioned its 
counsel against repeating arguments already 
presented and considered on the original 
motion.» As his arguments progressed, 
even though he presented nothing new, I 
permitted him to argue extensively (ap- 
proximately 54 transcript pages) because I 
believed that in accordance with my open- 
ing remark he would present something 


new.” He did not. 


1 As a result of counsel’s disregard of my 
warning and because it is difficult for a judge 
to refuse to hear oral argument when counsel 
are present in court, or to halt it once it has 
begun, the Judges of this Court on June 18, 
1956, adopted a new rule: 


“A motion for re-argument shall be made 
within 14 days after the filing of the court’s 
determination of the original motion and upon 
the same notice required for the original mo- 
tion. There shall be served with the notice a 
memorandum, setting forth concisely the mat- 
ters or controlling decisions which counsel be- 
lieves the court has overlooked. No oral 
argument shall be heard unless the court grants 


| 68,457 


the motion and specifically directs that the 
matters shall be re-argued orally.’’ (Italics 
supplied.) 

Of course, the rule does not apply here, but 
the emphasized portion does express the nature 
of re-argument. 

2 United States v. Reynolds, 395 U. S. 1, 10, 
11 (1953) does indicate that after the court 
has filed an opinion granting discovery against 
the United States, it is proper to file a formal 
claim of privilege. But here, as will be dis- 
cussed, all of the contentions in the claim filed 
by Attorney General Brownell were presented 
to and considered by me on the original motion, 
even though no formal claim had been filed. 
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[Claim of Privilege] 


Plaintiff's motion is based upon a “CLAIM 
OF PRIVILEGE” filed by Attorney General 
Brownell. Summarized, his claim is that 
it is his joint duty with the court to protect 
the integrity of the grand jury processes; 
he has carefully considered the effects of 
disclosure of the transcripts upon the public 
interest in the proper administration of 
justice; the established policy of secrecy 
is based upon a desire to encourage free 
disclosure by grand jury witnesses; if the 
court orders disclosure of the transcripts, 
future grand jury witnesses will be reluc- 
tant to give testimony detrimental to the 
interests of economically powerful potential 
defendants. 


In support of its claim of privilege, plain- 
tiff cites the following cases: United States 
v. Socony-Vacuum Oil Co. [1940-1943 Trape 
Excess 1 56:031),.7310.U.: S.2,.150.. 233-234 
(1940); United States v. Rose, 215 F. 2d 617, 
628 (CA 3 1954); United States v. Alper, 156 
F, 2d 222 (CA 2 1946); Schmidt v. United 
States, 115 F. 2d 394 (CA 6 1940); Good- 
man v. United States, 108 F. 2d 516 (CA 
9 1939); United States v. General Motors 
Corfe loeb Ry D486... Gs Del. 1954) = 
United States v. Smyth, 104 F. Supp 283, 303 
(D. C. N. D. Calif. 1952); In re Bullock, 103 
F. Supp. 639 (D. C. D. C. 1952); United 
States v. White, 104 F. Supp. 120 (D. C. 
N. J. 1952); United States v. American Medi- 
cal Association, 26 F. Supp. 429 (D. C. D. C. 
1939); In re Grand Jury Proceedings, 4 F. 
Supp. 283 (D. C. E. D. Pa. 1933); United 
States uv. Garsson, 291 F. 646 (D. C. S. D. 
N. Y. 1923); United States v. Standard Oil 
Company of California, et al., Civil No. 
11584-C, D. C. Calif., Minutes of the Court, 
March 30, 1956; United States v. Morgan, 
Civil Action No. 43-757, (S. D. N. Y., unre- 
ported ruling of Judge Medina, December 
8, 1948). 


The Socony-Vacuum, Rose, General Mo- 
tors, Garsson, and Morgan cases were already 
considered and are discussed in my opinion. 
The cited portion of the Smyth case merely 
states the general rule of secrecy, which I 
thoroughly discussed in my opinion. Alper, 
Schmidt, Goodman, Bullock, American Medt- 
cal Association, and In re Grand Jury Pro- 
ceedings recognize that a court should order 
disclosure when in its judgment the ends 
of justice so require, which was one of the 
bases of my decision. White recognizes an 
exception to secrecy in cases of extreme 
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compulsion where there is a strong and 
positive showing, which is the case here. 
There was no opinion in Standard Oil. As 
to the other cited cases relating to plain- 
tiff’s fourth point concerning “other means” 
by which defendants could acquire the 
information contained in the grand jury 
transcripts, I also previously considered 
that argument and I rejected it. 


[Motion Denied] 


At page 12 of my opinion, I said, 
“T would not grant these motions if | 
thought they were prejudicial to the pub- 
lic interest, useless or unnecessary, would 
not reveal the information sought, or 
defendants already possessed all the 
necessary information or could obtain it 
by pursuing a different remedy.” 
That conclusion was reached after thorough 
deliberation and analysis of the problems 
and authorities. Before me at that time 
was a letter and enclosure from Assistant 
Attorney General Barnes. He told me about 
an identical claim of privilege asserted in 
United States v. Standard Oil Company of 
California, et al.; he noted that the claim 
was “* * * based on the same grounds 
urged by counsel for the Government in 
the motions now pending before you.” He 
enclosed that claim of privilege signed by 
Mr. Brownell and it was nearly identical 
to the one he recently filed in this case. 
Thus, nothing has been brought to my 
attention since I filed my opinion that was 
not before me when I considered defend- 
ants’ motions. Plaintiff’s motion is denied. 


[Government Use of Transcripts] 


During oral argument plaintiff’s counsel 
said, 


“* * * T did not understand that there 
was any question but what the Govern- 
ment had the use of the grand jury 
transcripts. There never has been any 
question but that the Government feels 
free, indeed obligated, to use information 
obtained from grand jury investigations 
in the preparation of civil actions which 
the Government is required to bring in 
its sovereign regulatory capacity under 
a statute which, as here, requires the 
Government to proceed to seek to re- 
strain and prevent violations.” (Tr. 12). 


If that revelation had been in response to 
my earlier questions regarding plaintiff’s 
use of the transcripts, it would have saved 
defendants’ counsel and me many hours of 
research and deliberation concerning the 
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very important question as to whether [Form of Order] 
plaintiff is using the transcripts. (See opin- 
ion dated April 17, 1956, pp. 4-7.) While it 
is the duty of the attorneys in the Depart- 
ment of Justice to be zealous advocates, 
this was an inexcusable concealment from 
the court of a fact material to the issue 
involved in defendants’ motions to produce. 
I make this criticism because in this “Big 
Case” it is essential that counsel be co- 
operative and candid. 


(2) As to defendants’ motions, plaintiff 
and defendants will exchange their pro- 
posed form of the order. If both sides are 
unable to agree upon the form, I shall 
enter an order in a form that I believe is 
proper. 

An order shall be submitted in conformity 
with this opinion. 


[7 68,458] General Electric Company v. Two Guys from Harrison, Inc. 
In the New York Supreme Court, New York County. Dated September 9, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Defense 
—Close Out Sale—A defendant in a fair trade enforcement action ‘failed to establish its 
defense that the sales it made below fair trade prices were made in closing out its stock 
of the fair trader’s electrical appliances for the purpose of discontinuing sales of such 
appliances. Two sales at less than fair trade prices were made before the defendant made 
any claim that it was closing out the appliances. The defendant continued to accept 
delivery of additional products of the fair trader after it had claimed a close out sale and 
made no attempt to cancel its order with the fair trader. A dealer cannot order a whole 
year’s supply of a ‘fair traded article, suddenly decide that he will not handle that article 
after the stock is ordered, and sell the article for an entire year at less than the fair trade 
price on the theory that he is closing out for an entire year. 


See Fair Trade, Vol. 1, J 3222.34. 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Defense 
—Abandonment—Sales to Premium Houses.— The fact that a fair trader has sold its 
fair traded appliances to concerns which either give such appliances as rewards for extra 
efforts on the part of their salesmen in pushing sales, or in exchange for coupons or stamps 
which manufacturers of other products have issued to the purchasers of such other products, 
does not constitute aiding or abetting or acquiescing in the sale of the appliances below fair 
trade prices, and, even if it did, it is not so extensive in scope as to show an abandonment 
of the fair trader’s contracts or work an estoppel against enforcing the fair trade contracts. 
In the second situation, the stamps or coupons are given upon the sale of products other 
than those of the fair trader, and whether the giving of a fair traded appliance in exchange 
for the stamps or coupons is a sale of such an appliance at less than the fair trade price 
depends upon the value of the stamps or coupons. 


See Fair Trade, Vol. 1, J 3294.34, 3440.34. 


Decision Defendant, a retailer, knowingly has made 

: ’ sales of such appliances at less than the 

[Right to Relief—Defenses] prices so stipulated, and that is enough to 
Watter, Justice [Jn full text]: The plain- entitle plaintiff to the injunction it here 
tiff manufactures electrical appliances and seeks even without affirmative proof of 
sells them in interstate commerce under its actual damage (Calvert Distillers Corp. v. 
own name, brand or trade-mark to dis- Nussbaum Liquor Stores, Inc., 166 Misc., 342, 
tributors who sell to retailers, who resell 347; Bristol-Myers v, Picker [1950-1951 
to users or consumers. Many of such Trapve Cases § 62,755], 302 N. Y., 61, 70; 
retailers, not including the defendant, have General Electric Co. v. S. Klein-on-the-Square 
agreed not to sell such appliances at prices [1953 Trape CASES { 67,443], 121 N. Y. Supp. 
less than the prices stipulated by plaintiff. 2nd 37; General Electric Co. v. Masters, Inc.; 
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[1954 Trape Cases {| 67,776] C. of A., June 
4, 1954, N. Y. Law Journal, August 3, 1954, 
front page) unless defendant has succeeded 
in establishing one or both of the two 
affirmative defenses it has pleaded. 


[Close Out Sale] 


Defendant’s first defense is that the sales 
it made at less than the stipulated prices 
were made in closing out its stock of plain- 
tiff’s appliances for the purpose of discon- 
tinuing sales of such appliances, which is 
a good defense if true (General Business 
Law, Section 369-A, Subdivision 2-A). I 
think the evidence fails to establish such 
defense. Defendant notified the plaintiff on 
January 15, 1954 that it had decided to 
discontinue the sale of General Electric 
products and was then engaged in closing 
out its stock and the cartons containing 
some of the appliances shown to have been 
sold at less than the stipulated prices were 
stamped with the words “close-out”; but at 
least two sales at less than the stipulated 
prices were made before there was any 
claim of a decision to “close-out”; and that 
is sufficient in itself to establish such a vio- 
lation by defendant as justifies an injunc- 
tion. Furthermore, defendant continued to 
accept delivery of additional supplies of 
General Electric products after its claimed 
decision to discontinue handling such prod- 
ucts; and that, also, in my opinion is enough 
to establish that there was no bona fide 
decision to close out the line. It is true 
that defendant asserts that the General 
Electric appliances which it accepted after 
January 15, 1954, were accepted because 
they had been ordered in the preceding 
November, but I cannot accept that asser- 
tion as showing either that there was a 
bona fide decision to cease handling General 
Electric products, or that the sales actually 
made at less than the stipulated prices were 
made in closing out defendant’s stock. The 
order relied upon is not free from some 
ambiguity, but assuming the correctness of 
defendant’s view that it was an order for 
a designated quantity of General Electric 
appliances for each month from Novem- 
ber 1953 through December 1954, I do not 
think the statute means that a dealer can 
order a whole year’s supply of a fair-traded 
article, then suddenly decide that he will 
not handle that article after the stock 
ordered has been sold and sell the article 
for an entire year at less than the stipu- 


Trade Regulation Reports 


Cited 1956 Trade Cases 
General Electric Co. v. Two Guys from Harrison, Inc. 


71,905 


lated prices on the theory that he is closing 
out for an entire year. Still further, if 
defendant had in fact made a bona fide deci- 
sion on January 15, 1954, to close out Gen- 
eral Electric appliances, and was in fact 
conducting a bona fide close-out sale, it 
would have at least attempted to cancel 
the order that it had given and would have 
refused to accept General Electric appli- 
ances tendered to it after that date. I hence 
find that defendant’s sales at less than the 
stipulated prices were not made in pursu- 
ance of a genuine bona fide closing out sale 
of defendant’s stock of General Electric 
appliances within the meaning of the Gen- 
eral Business Law, Section 369-A, Sub- 
division 2-A. 


[Sales to Premium Houses] 


Defendant’s second defense as pleaded is 
that plaintiff has aided, abetted and acquiesced 
in the sale of its products below its stipulated 
prices and thereby has abandoned its agree- 
ments with respect to the maintenance of 
minimum retail prices and is estopped from 
enforcing the same. The only thing shown 
in support of that defense is that plaintiff 
has sold its appliances to concerns which 
either [have] given them as rewards for extra 
efforts on the part of their salesmen in 
pushing sales, or in exchange for coupons 
or stamps which manufacturers of other 
products have issued to the purchasers of 
such other products; and in my opinion that 
does not constitute aiding or abetting or 
acquiescing in the sale of plaintiff's prod- 
ucts below the stipulated prices; and even 
if it did, it is not so extensive in scope as 
to show an abandonment of plaintiff’s agree- 
ments with respect to the maintenance of 
minimum retail prices or work an estoppel 
against enforcing the same. 


Giving a salesman an iron or toaster as 
a reward for extra efforts in pushing the 
sale of products sold by his employer is 
not giving him an iron or toaster for less 
than the stipulated price thereof, at least 
in the absence of evidence that the extra 
effort is so slight or of such little value to 
the employer as to show that the reward 
is so grossly disproportionate as to suggest 
subterfuge or bad faith, and there is no such 
evidence in this case, 

A retailer who sells a fair-traded article at 
the manufacturer’s stipulated price and as 


part of the same transaction gives the pur- 
chasers coupon, stamp, or other token which 
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has a value in the acquisition of other mer- 
chandise thereby sells the fair-traded article 
at less than the stipulated price (Bristol- 
Myers Co. v. Picker [1950-1951 TRADE CASES 
{ 62,755], 302 N. Y., 61). That, however, is 
not the situation here disclosed. No retailer 
is giving stamps or coupons upon the sale 
of plaintiff's appliances. The stamps or 
coupons here involved are given upon the 
sale of products of manufacturers of other 
articles, and whether the giving of a Gen- 
eral Electric appliance in exchange for such 
stamps or coupons is a sale of such appli- 
ance at less than the stipulated price obvi- 
ously depends upon the value of such stamps 
or coupons. 


If, for example, a system were set up 
under which the purchaser of one package 
of cigarettes or of a single cake of soap 
is given a stamp or coupon which is imme- 
diately exchangeable for an electric iron or 
toaster, it doubtless would be inferred that 
the value of such stamp or coupon was so 
plainly less than the stipulated price of the 
iron or toaster that it would be held that 
by knowingly and habitually supplying its 
fair-traded appliances to concerns which it 
knew was giving such appliances in ex- 
change for such a stamp or coupon, plain- 
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tiff was aiding, abetting and acquiescing in 
sales of its appliances at less than the stipu- 
lated prices. But nothing of that sort has 
been shown in this case. The most that is 
here shown is that a purchaser of many 
packages of cigarettes or of many cakes of 
soap may be eventually able to accumulate 
from the retailer who sells him the ciga- 
rettes or soap a volume of coupons sufficient 
to enable him to acquire an iron or a toaster ; 
and for all that appears the volume of 
coupons required for that purpose may be 
such that even upon valuation of a tenth 
of a cent each (which cannot be regarded 
as an exorbitant discount on the price of 
a package of cigarettes or a cake of soap) 
the one who acquires an iron or toaster in 
exchange for such coupons pays the full 
stipulated price therefor. 


[Injunction] 


I find therefore that there has been a 
failure to establish the second defense also 
and that plaintiff accordingly is entitled to 
an injunction as prayed for, and I direct 
the entry of judgment accordingly, with 
costs. The foregoing constitutes the deci- 
sion required by the Civil Practice Act, and 
judgment is to be entered thereon. 


[68,459] United States v. United Liquors Corporation, Sidney Perlberg, King 
Klein, Hubert R. Lewis, Alex F. Barzizza, and George B. Hart. 


In the United States District Court for the Western District of Tennessee, Western 


Division. Civil No. 2672. Dated July 31, 1956. 
Case No. 1246 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Combinations and Conspiracies—Practices—Price Fixing—Elimination of Quantity 
Discounts.—Wholesalers of alcoholic beverages in the Memphis, Tennessee, trading area 
were held to have engaged in an unlawful combination and conspiracy to fix, maintain, and 
stabilize the prices of alcoholic beverages. The court found, among other things, that each 
of the wholesalers agreed, as the result of meetings between their association and a liquor 
retailers’ association to discuss the retail association’s proposals for stabilizing prices, to 
eliminate quantity discounts to retailers, to issue new price lists, to adhere to a formula 
previously used by the Office of Price Administration in computing such prices, and to 
round off to the nearest nickel the prices so computed; that the wholesalers discontinued 
offering or giving quantity discounts to retailers; that wholesalers were called upon by the 
wholesalers’ association to make adjustments in their wholesale prices to conform to agreed 
upon mark-ups; that each of the wholesalers agreed, in response to a request of the re- 
tailers’ association, to urge his suppliers to fair trade their products, knowing that the 
objectives of the retailers’ association was to establish uniform prices, mark-ups, and profit 
margins on all alcoholic beverages; that suppliers were urged by the wholesalers to fair 
trade their products and were furnished by the wholesalers with suggested retail prices; 
that the wholesalers’ association expressed dissatisfaction with one of its officer’s inability 
to bring one member “into line” with the other members; and that most of the suppliers 
were pressed by officers and members of the retailers’ association, through their respective 


local representatives and the wholesalers, to enforce adherence to the minimum resale prices 
established. 
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See Combinations and Conspiracies, Vol. 1, § 2011.181, 2011.282; Resale Price Fixing, 


Vol. 1, f 3015.20. 


For the plaintiff: Millsaps Fitzhugh, U. S. Attorney, Memphis, Tenn., and Raymond 
K. Carson, Antitrust Division, Department of Justice, Washington, D. C. 


For the defendants: Gerber, Rond & Gerber, Memphis, Tenn.; Noone & Noone, 
Chattanooga, Tenn.; Shea & Pierotti, Memphis, Tenn.; and Taylor, Costen & Taylor, 


Memphis, Tenn. 


For a consent decree entered in the U. S. District Court, Western District of Ten- 
nessee, Western Division, see 1956 Trade Cases { 68,383. 


Findings of Fact and Conclusions 
of Law 


Marion S. Boyp, District Judge [Jn full 
text}: The Court upon the pleadings and 
evidence adduced on the trial of this cause 
makes the following: 


Findings of Fact 
1 
[ Tennessee Liquor Sales] 


Under the laws of the State of Tennessee 
manufacturers may not sell alcoholic bever- 
ages direct to Tennessee retailers, but may 
sell alcoholic beverages only to Tennessee 
licensed wholesalers, and Tennessee licensed 
retailers may buy alcoholic beverages only 
from Tennessee licensed wholesalers. As 
used herein, the term “alcoholic beverages” 
means whiskey, rum, gin, brandy, cordial, 
wine, cider, alcohol and any other spirituous, 
vinous, malt, or fermented liquor, liquid or 
compound, by whatever name called, con- 
taining one-half of one percent or more of 
alcohol by volume, which is fit for beverage 
purposes, except beer. 


IL. 
[ Defendants | 


The defendants are licensed wholesalers 
of alcoholic beverages having their princi- 
pal places of business in Memphis, Shelby 
County, Tennessee, from which they sell 
alcoholic beverages to licensed retailers lo- 
cated in the Counties of Shelby, Dyer and 
Lake, which presently comprise the Mem- 
phis trading area. 

The defendant United Liquors Corpora- 
tion was incorporated under the laws of the 
State of Tennessee on July 1, 1948, and the 
defendant Sidney Perlberg has been its 
president since that date. Since sometime 
prior to 1949 the defendant George B. Hart 
has been a partner in Valley Wholesale 
Liquor Company and the defendant Hu- 
bert R. Lewis has been a partner in Bluff 
City Beverage Company. Since 1939 the 
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defendant King Klein has been sole owner 
of Shelby Liquors and the defendant Alex 
F. Barzizza has been sole owner of South- 
western Wine Company. These individual 
defendant wholesalers have been continu- 
ously and actively engaged in the operation, 
management and control of their respective 
firms during the periods of time indicated 
above. 
Th 


[Commerce in Liquor] 


At least 95% of all alcoholic beverages 
purchased and sold by licensed wholesalers 
and retailers within the State of Tennessee 
is produced outside the State of Tennessee 
and shipped therefrom into the State of 
Tennessee for sale and distribution through 
wholesalers and retailers to the consuming 
public. All alcoholic beverages purchased 
and sold by defendant wholesalers and other 
Memphis wholesalers are purchased from 
manufacturers located outside the State of 
Tennessee, with the exception of one man- 
ufacturer located in Tennessee whose prod- 
ucts are distributed at wholesale in the 
Memphis trading area by Valley Wholesale 
Liquor Company which also distributes 
numerous other brands and types of alco- 
holic beverages purchased from manufac- 
turers located outside the State of Tennessee. 
None of the various brands of alcoholic 
beverages are distributed by more than one 
of the wholesale firms in Memphis. Alco- 
holic beverages purchased by the defendant 
wholesalers are delivered to their respective 
warehouses in Memphis from which orders 
are filled and deliveries are made to retailers 
located in the Memphis trading area. Each 
of the defendant wholesalers maintains sales 
and delivery forces engaged in day-to-day 
solicitation of orders from and deliveries 
to retailers. 


V2 
[Quantity Discounts] 


Prior to July 1949, it had been a practice 
in the Memphis trading area for whole- 
salers to offer and give quantity discounts, 
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sometimes referred to as “deals,” in sales 
of alcoholic beverages to retailers. From 
sometime prior to July, 1949, to October 21, 
1949, no State law or regulation prohibited 
wholesalers from offering or giving such 
quantity discounts. During the period Oc- 
tober 21, 1949 to December 11, 1950, a regu- 
lation, usually referred to as “Regulation 
10,” issued by the Commissioner of Finance 
and Taxation for the State of Tennessee, 
prohibited wholesalers from offering or giv- 
ing quantity discounts to retailers. At no 
time since December 11, 1950, has any State 
law or regulation prohibited wholesalers 
from offering or giving such quantity dis- 
counts to retailers. 


V. 
[Trade Associations] 


The Memphis Wholesaler Liquor Deal- 
ers Association (hereinafter sometimes re- 
ferred to as the “wholesale association”) 
was organized in 1939 as an unincorporated 
trade association of wholesale liquor deal- 
ers serving the Memphis trading area. 
Since 1949 the defendant wholesalers and 
their respective firms have been members 
of the Memphis Wholesale Liquor Dealers 
Association, and from time to time during 
this period have attended and participated 
in many of the Association’s meetings at 
which frequent discussions and understand- 
ings have been had among the wholesalers, 
and on many occasions with representatives 
of the Memphis Retail Package Stores As- 
sociation, concerning the elimination of 
wholesale quantity discounts and other meth- 
ods of stabilizing prices at the wholesale 
and retail levels. During all or most of the 
period mentioned the wholesale association 
employed a paid Executive Secretary whose 
duties included the calling of association 
meetings to deal with complaints or requests 
of the Memphis Retail Package Stores As- 
sociation concerning current pricing prob- 
lems in the Memphis trading area. 


Vii 


The Memphis Retail Package Stores As- 
sociation, Inc. (hereinafter sometimes re- 
ferred to as the “retail association”) was 
organized in July, 1949 as a trade associa- 
tion of licensed retail liquor dealers in the 
Memphis trading area. At that time there 
were over 175 licensed retailers doing 
business in Memphis and all but a very few 
of them became members of the association. 
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Some of the licensed retailers who did not 
join the retail association were known in 
the trade as price cutters. The principal 
purpose of the retail association, through- 
out its existence, has been to fix and main- 
tain wholesale and retail prices of alcoholic 
beverages sold in the Memphis trading area. 


WANT 
[Meetings—Agreements] 


Soon after the organization of the Mem- 
phis Retail Package Stores Association in 
July, 1949 its officers and some of its mem- 
bers on two occasions met with members of 
the Memphis Wholesale Liquor Dealers 
Association, including the defendant whole- 
salers, to discuss the retail association’s 
proposals for stabilizing prices. As a re- 
sult, each of the defendant wholesalers and 
others agreed that their respective compa- 
nies would eliminate quantity discounts, 
would issue new price lists by a given date, 
and in computing such prices would adhere 
to the formula previously used by the Office 
of Price Administration during periods of 
Government price controls. 


It was the expressed view of the retailers 
present that if the Government had been 
entitled to use the formula in establishing 
maximum prices, the industry should be 
able to use it in establishing minimum prices. 
The defendant wholesalers also agreed that 
prices so computed would be rounded off 
to the nearest nickel. Following these meet- 
ings, many members of the retail associa- 
tion either stopped or slowed down their 
purchases from Consolidated Distributors, 
a non-defendant wholesaler which had an- 
nounced it would continue to offer quantity 
discounts. Within a short time thereafter, 
but before “Regulation 10” was promulgated 
in October 1949, however, all Memphis 
wholesalers, including Consolidated Dis- 
tributors, had discontinued offering or giv- 
ing quantity discounts to retailers. 


VIII. 
[Fair Trade Contracts] 


During the early months of 1950, after 
many manufacturers had, at the request of 
the Memphis Retail Package Stores Asso- 
ciation, entered into resale price mainte- 
nance agreements, or so-called “fair trade” 
agreements, for their brands of alcoholic 
beverages in the Memphis trading area, 
members of that association took concerted 
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action to inhibit and limit the sales and dis- 
tribution of one or more brands distributed 
by Consolidated Distributors because such 
brands had not been “fair traded”. The 
concerted action took the form of decreased 
purchases, cancelled orders, return of de- 
liveries, removal of brands from retailer 
shelves, and removal of advertising displays. 


IX. 
[Boycott] 


During 1950, Consolidated Distributors, 
Bluff City Beverage Company and the de- 
fendant United Liquors Corporation were 
boycotted by retail association members for 
making sales to price cutting retailers. 
Meetings of the Memphis Wholesale Liquor 
Dealers Association were held to discuss 
the boycotts and to agree upon a course of 
action in working out the problem with the 
retail association. 

xe 


[Discrimination] 


In December 1950, the Memphis Retail 
Package Stores Association advised manu- 
facturers whose products were already “fair 
traded” in the Memphis trading area that 
the retail association, as a unit, would dis- 
criminate against the products of manufac- 
turers who failed to enforce their “fair 
trade” contracts, 


Xen 
[Price Changes] 


During the years 1950 and 1951, the Mem- 
phis Retail Package Stores Association 
maintained a Pricing Committee whose Chair- 
man, on several occasions, appeared before 
the Memphis Wholesale Liquor Dealers 
Association to suggest and arrange for 
changes in the suggested retail price lists, 
issued by the wholesalers, in specific in- 
stances where wholesalers had not provided 
the full mark-up desired by the retail asso- 
ciation. 


XII. 
[Boycott Threatened] 


In March 1951, or shortly thereafter, a 
smaller Memphis wholesaler was forced to 
go out of business as the direct result of a 
boycott imposed on “Old Quaker” whiskey 
which he was attempting to introduce in the 
Memphis market at wholesale prices and 
suggested retail prices which had not been 
approved by either the retail association or 
the wholesale association. The boycott im- 
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mediately followed direct threats of such a 
boycott made at a joint meeting of the two 
associations and a subsequent effort by the 
Executive Secretary and a member of the 
wholesale association to persuade the whole- 
saler to adhere to the percentage mark-ups 
previously agreed upon. 


XIII. 
[Price Adjustments] 


During 1951, other wholesalers were called 
upon at meetings of the Memphis Whole- 
sale Liquor Dealers Association to make 
adjustments in their wholesale prices to 
retailers to conform to agreed upon mark- 
ups. In one instance, Consolidated Distributors 
was visited by a selected representative of 
the wholesale association to examine Con- 
solidated’s costs on particular brands to 
determine whether resale prices had been 
computed in accordance with the agreed 
formula. 


XIV. 
[Competitors’ Discounts] 


Despite the fact that ‘Regulation 10,” 
which prohibited wholesale quantity dis- 
counts, was rescinded in December 1950, 
all members of the Memphis Wholesale 
Liquor Dealers Association refrained from 
offering or giving quantity discounts to 
Shelby County retailers until about No- 
vember or December 1951. During the 
summer of 1951, members of the wholesale 
association had met with representatives of 
the Memphis Retail Package Stores Asso- 
ciation and advised them that since alcoholic 
beverage wholesalers from Nashville, Ten- 
nessee, were offering quantity discounts to 
the Memphis wholesalers’ customers located 
in counties other than Shelby, the Memphis 
wholesalers were losing business in those 
counties to Nashville wholesalers. The 
purpose of the meeting was to explain the 
wholesalers’ need for offering discounts to 
retailers in those outlying counties, to ob- 
tain the approval of the retail association, 
and to assure its members that the dis- 
counting practices would not spread to 
Shelby County. 

xe 


[Objective of Retailers’ Association] 


The principal and continuing objective of 
the Memphis Retail Package Stores Asso- 
ciation throughout its existence has been to 
achieve a completely rigid price structure 
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on all alcoholic beverages sold in the Mem- 
phis trading area, both at wholesale and 
retail, in order that all retailers might work 
on identical gross profit margins without 
price competition. This was sought to be 
accomplished at the wholesale level through 
the elimination of wholesale quantity dis- 
counts. At the retail level, the problem was 
more difficult because of the large number 
of retailers involved and the persistent price 
cutting habits of some few retailers. For 
this apparent reason, the retail association, 
its officers and members have continuously 
sought to induce, compel, and coerce all 
manufacturers of alcoholic beverages to es- 
tablish and enforce minimum resale prices 
in the Memphis trading area through the 
use of so-called “fair trade’ agreements. 
The intensity of the associations’ efforts 
to achieve this end, and the means employed 
by it, varied from time to time according 
to prevailing competitive conditions and 
changes which occurred in the status of the 
so-called non-signer provisions of the Ten- 
nessee Fair Trade Law. 


XVI. 


Efforts of the Memphis Retail Package 
Stores Association to achieve a completely 
stabilized market in Memphis were impeded 
in 1951 by a Supreme Court decision which 
held that under existing legislation resale 
price maintenance agreements were not 
enforceable against non-signers. In 1952, 
however, following enactment of the Mc- 
Guire Act, which added non-signer en- 
forcement to the Miller-Tydings exemption, 
a petition signed by 174 of Shelby County’s 
182 retailers was sent by the retail associa- 
tion to 20 or more major manufacturers 
who were urged to establish resale price 
maintenance agreements for their products 
as a means of stabilizing the retail liquor 
industry in Shelby County. During the pe- 
riod which followed, officers and members 
of the retail association continued their 
efforts to bring pressure on manufacturers 
by urging all retailers to give preferential 
sales and display treatment to all “fair 
traded” brands and by repeated efforts to 
induce all Memphis wholesalers and manu- 
facturers’ representatives to persuade their 
respective manufacturers to “fair trade.” 
By December 1953, only two or three manu- 
facturers had responded by executing mini- 
mum resale price maintenance contracts for 
their brands in the Memphis trading area. 
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In December 1953, the Memphis Retail 
Package Stores Association intensified its 
campaign for the adoption and enforce- 
ment of minimum resale prices on all alcoholic 
beverages and sent letters to manufacturers 
urging them to “fair trade” in the Memphis 
market. 


XVII. 
[Fair Trade—Defendants’ Activities] 


In January 1954, the retail association 
appointed a so-called “Fair Trade Commit- 
tee” which formally called upon each of the 
defendant wholesalers and other Memphis 
wholesalers and requested their active sup- 
port and assistance in influencing their re- 
spective suppliers to enter into “fair trade” 
agreements in the Memphis trading area. 
Each of the defendant wholesalers was at 
that time, and for several years had been, 
fully aware of the purposes, objectives and 
activities of the Memphis Retail Package 
Stores Association in its efforts to elimi- 
nate price cutting and to otherwise estab- 
lish uniform prices, mark-ups and profit 
margins on all alcoholic beverages sold in 
the Memphis trading area. Each of the 
defendant wholesalers at that time knew 
that it was not the purpose or intent of 
the retail association to promote the purpose 
of the Miller-Tydings Act, or the McGuire 
Act, or the Fair Trade Law of Tennessee, 
or to establish prices for the protection of 
the good will in the trademarks, brands or 
names of the manufacturers of alcoholic 
beverages. To the contrary, each of the 
defendant wholesalers was at that time fully 
aware of the purpose to use “fair trade” 
agreements as devices for establishing and 
enforcing adherence to a system of uniform 
retail prices pursuant to an agreement and 
understanding among members of the retail 
association. In response to the request of 
the Fair Trade Committee, each of the 
defendant wholesalers agreed to urge his 
suppliers to fair trade. 


XVIII. 
[Retailers’ “Commandments” | 


At a meeting of the Memphis Retail 
Package Stores Association on or about 
February 20, 1954, members were openly 
urged to discriminate against non-fair-traded 
brands and were provided with copies of 
a document, known in the trade as the 
“Ten Commandments,” instructing them to 
remove from retail stores all advertising of 
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non-fair-traded brands, to give such brands 
the worst possible shelf positions, to make 
every effort to switch every customer away 
from non-fair-traded brands, to decrease 
actual sales of non-fair-traded brands, and 
to insist on elimination of wholesale quan- 
tity discounts to price cutters. The “Ten 
Commandments” received wide circulation 
and publicity among retailers, wholesalers 
and manufacturers of alcoholic beverages. 


XIX. 


Within a short time after the issuance of 
the “Ten Commandments,” many members 
of the retail association were adhering to 
its terms in an all-out effort to force manu- 
facturers to “fair trade” their products in the 
Memphis market. As a result, the sales volume 
of many of the leading non-fair-traded brands 
began to decline through lack of adequate 
displays, advertising and sales promotion in 
retail stores. The discrimination against non- 
fair-traded brands was greatly intensified and 
the number of retailers participating in the 
scheme advanced on an increasing scale 
during the months of March to September 
1954. During this period, the retail associa- 
tion organized and instructed squads of its 
members to make periodic visits to groups 
of retail stores to observe their displays 
and treatment of “fair-traded” brands, as 
against non-fair-traded brands, and to urge 
continued adherence to the scheme. Lists 
of “fair-traded” brands and their prices 
were prepared and distributed by the retail 
association for the guidance of its members. 
Sales of many leading non-fair-traded brands 
declined very substantially. Members of the 
retail association received frequent oral and 
written admonitions from association of- 
ficers and other members to sell and dis- 
play nothing but “fair-traded” brands. 


OK 


The facts recited in Paragraph 19 hereof 
were concurrently the subject of widespread 
discussion in the trade and all Memphis 
wholesalers and their respective suppliers 
became acutely aware of the nature and 
purpose of the retail association boycotting 
activities and the resulting effect on sales. 
Many of the manufacturers were urged by 
their Memphis wholesalers, including de- 
fendant wholesalers, to “fair-trade” their 
products and, in some instances, were fur- 
nished by the wholesaler with the suggested 
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retail prices to be established, and they were 
established, as the manufacturers’ so-called 
“fair-trade” prices. On some occasions, offi- 
cers and other representatives or the retail 
association met with manufacturers of their 
representatives to discuss and agree upon 
details of proposed “fair trade” agreements, 
including specific prices to be established 
and the actual signing of the minimum re- 
sale price maintenance contracts at associa- 
tion meetings. 


XXI. 
[Fair Trading Increased] 


Prior to March 1954, only two or three 
manufacturers had “fair traded” their prod- 
ucts in the Memphis trading area at any 
time after the McGuire Act became effective 
in 1952. During the period of March 1954, 
through August 1954, however, virtually all 
manufacturers whose brands were distributed 
by the defendant wholesalers and other 
Memphis wholesalers, other than Consoli- 
dated Distributors, “fair traded” their brands 
in the Memphis trading area. None of the 
products distributed by Consolidated Dis- 
tributors were “fair traded” at that time or 
at any subsequent time. 


XXII. 
[Result of Boycott] 


As a result of the retail association boy- 
cott of non-fair-traded brands in 1954, Con- 
solidated Distributors experienced a very 
substantial decline in sales to retailers par- 
ticipating in the boycott activities, particu- 
larly during the period June through August 
1954, when the brands of Consolidated Dis- 
tributors were prominent among the very 
few remaining non-fair-traded brands in 
the Memphis market. 


XXIII. 
[Wholesalers Association] 


During or shortly before the month of 
June 1954, the Executive Secretary of the 
Memphis Wholesale Liquor Dealers Asso- 
ciation resigned his position following the 
Association’s action in reducing his salary 
and expressing dissatisfaction with his serv- 
ices for the stated reason that he was unable 
to bring one member, Consolidated Distrib- 
utors, “into line” with the seven other 
members. At about the same time, Consoli- 
dated Distributors resigned from the whole- 
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sale association. All of the defendant 
wholesalers were members of the wholesale 
association at that time. 


XXIV. 
[Nature of Fair Trading] 


Some of the manufacturers of alcoholic 
beverages who during 1954 entered into 
“fair trade” agreements, by which minimum 
resale prices were established on their re- 
spective brands being sold in the Memphis 
trading area, expressly limited the appli- 
cation of the agreements to the Memphis 
area, and did not enter into “fair trade” 
agreements to cover their identical products 
being sold through licensed retailers located 
in other areas of the State of Tennessee. 
Still other manufacturers in 1954 “fair 
traded” their brands in the Memphis trad- 
ing area at prices which varied widely from 
the “fair trade” prices for identical brands 
which they were establishing in other areas 
of Tennessee at or about the same time. 


XXV. 
[Enforcement of Prices] 


Soon after establishing “fair trade” prices 
on their respective brands in the Memphis 
trading area in 1954, most of the manufac- 
turers were pressed by officers and members 
of the Memphis Retail Package Stores 
Association, through their respective local 
representatives and wholesalers in Memphis, 
including defendant wholesalers, to enforce 
adherence to the minimum resale prices so 
established. As a result several of the man- 
ufacturers sought and obtained injunctions 
against various Memphis retailers who were 
alleged to have made sales below minimum 
“fair trade” prices. Some of the same man- 
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ufacturers later sought dissolution of the 
injunction after the United States Depart- 
ment of Justice in October 1954, began its 
investigation which preceded the filing of 
the complaint in this case. 


XXVI. 
[Conspiracy] 


All of the defendants have been and are 
now engaged in a combination and con- 
spiracy to fix, maintain, and stabilize prices 
of alcoholic beverages sold and shipped in 
interstate commerce. 


Conclusions of Law 
iy 


The Court has jurisdiction of the subject 
matter hereof and of each of the defendants. 


II. 


The defendants have been and are now 
engaged in an unlawful combination and 
conspiracy to restrain interstate trade and 
commerce in the sale and distribution of 
alcoholic beverages in violation of Section 
1 of the Sherman Act. U. S. v. McKesson & 
Robbins [1956 TrapE Cases {[ 68,368], 351 
U. S., 305, 309 (1956); Kiefer-Stewart v. 
Seagram & Sons [1950-1951 TrapE CASES 
{ 62,737], 340 U. S., 211 (1951); American 
Tobacco Co. v. United States [1946-1947 
TRADE CASES {[ 57,468], 328 U. S., 781 (1946) ; 
United States v. Frankfort Distilleries [1944- 
1945 TrapE Cases § 57,338], 324 U. S., 293 
(1945) ; United States v. Socony-Vacuum Oil 
Co. [1940-1943 Trape Cases { 56,031], 310 
U. S., 150 (1940); Lloyd v. United Liquors 
Corp., et al. [1953 Trape Cases { 67,469], 
203 Fed. 2nd, 789 (1953). 
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In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 28042. Filed August 14, 1956. 


Case No. 1067 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Practices—Boycotts—Insurance Association—Re- 
fusal To Deal with Companies Selling Directly to Policyholders—Legality—A rule of a 
county association of independent insurance agents which excluded from membership in 
the association agents who represent insurance companies that sell through branch offices 
in the county, subjected to expulsion a member of the association who violates the rule 
and, in effect, constituted an agreement among the members of the association to refuse 
to deal with insurance companies who sell insurance directly to policyholders was held 
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unlawful under the Sherman Act on a motion for summary judgment. The rule constitutes 
a group refusal to deal which relies upon coercion to effectuate its purpose and imposes an 
unreasonable restraint of competition in interstate commerce. The association contended 
that the rule is justified as necessary to protect agents against insurance company domina- 
tion, and that the rule is of benefit to the public. Although the rule may not impose a 
hardship upon the public, it is not essential to show price fixing or a reduction in supply 
in order to establish the illegality of the rule. If the purpose and effect of the rule are to 
unreasonably restrain competition, it is within the ban of the Sherman Act. The associa- 
tion occupied a dominant position in the local market, and it is immaterial that evidence 
did not establish that the operation of the rule had actually prevented an insurance com- 
pany from establishing a branch office in the county. 


See Combinations and Conspiracies, Vol. 1, J 2005.533, 2017.121. 


Combinations and Conspiracies—Practices—Boycotts—Insurance Association—Legal- 
ity of Rules—Summary Judgment.—The legality of rules of a county association of inde- 
pendent insurance agents which (1) prohibited its members from accepting policy writing 
and recording services from insurance companies and was designed to prevent insurance 
companies from establishing branch offices for the purpose of furnishing such service free 
to members of the association, and which (2) limited membership in the association to 
agents who represent stock insurance companies exclusively and constituted an agreement 
among the members of the association to refrain from representing any mutual insurance 
company, was not determined on motions for summary judgment because there were 
issues of fact which had to be resolved before the legality of the rules could be determined 
as a matter of law. ‘ 


See Combinations and Conspiracies, Vol. 1,  2005.533. 


Combinations and Conspiracies—Practices—Boycotts—Applicability of Rule of Rea- 
son.—In a Government action charging that certain rules of a county association of inde- 
pendent agents constitute agreements to boycott, the Government contended that all 
boycotts are illegal per se under the Sherman Act. The association, conceding that the 
rules, in effect, are concerted refusals to deal, contended that the rule of reason must be 
applied to determine whether they impose unreasonable restraints of trade in interstate 
commerce. The court held that the rule of reason must be applied to determine whether 
the rules of the association are illegal. The court also noted that, under the Government’s 
contention, a group refusal to deal motivated by legitimate business reasons, exerting no 
coercion upon outsiders and resulting in no unreasonable restraint of trade, would never- 
theless be a violation of the Sherman Act, and that many innocent practices of trade 
associations which only indirectly affect outsiders and which create no unreasonable 
restraint of trade would be brought within the ban of the Sherman Act and alleged 
offenders denied the opportunity to justify their conduct. 


See Combinations and Conspiracies, Vol. 1, J 2005.285, 2005.533. 


Combinations and Conspiracies—Exemptions from Federal Antitrust Laws—Insur- 
ance Under McCarran Act—Scope of Exemption.—A Government complaint charging 
that certain rules of a county association of independent insurance agents constitute illegal 
boycotts was held to be within the scope of the Sherman Act. The McCarran Act pro- 
vided that, after June 30, 1948, the Sherman Act “shall be applicable to the business of 
insurance * * * to the extent that such business is not regulated by State law,” and that, 
until June 30, 1948, the Sherman Act shall not apply to the business of insurance. How- 
ever, the McCarran Act also provided that “nothing contained in this chapter [act] shall 
render the said Sherman Act inapplicable to any agreement to boycott, coerce, or intimi- 
date, or act of boycott, coercion, or intimidation.” The contention that the prohibitions of 
the Sherman Act against boycotts, coercion, or intimidation remained in effect only during 
the three-year period prior to June 30, 1948, was rejected. The prohibition in the Sherman 
Act against boycotts continued in effect at all times. 


See Combinations and Conspiracies, Vol. 1, { 2263.10. 
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Combinations and Conspiracies—Construction of Sherman Act—Interstate Commerce 
—Insurance.—In a Government action against a county association of independent insur- 
ance agents, a court rejected the association’s contention that the rules of the association, 
which were alleged to be illegal, and the activities of its members are entirely local in 
their operation and effect and therefore beyond the reach of the Sherman Act. The insur- 
ance business is commerce, and a transaction between an insurance company organized in 
one state and a policyholder of another is commerce between the states and subject to reg- 
ulation under the Sherman Act. In the instant case, more than 90 per cent of the insurance 
companies which were doing business in the county and which were represented by as- 
sociation members were domiciled in other states. 

See Combinations and Conspiracies, Vol. 1, J 2035.153. 

Department of Justice Enforcement and Procedure—Suits for Injunctive Relief—De- 
fenses—Mootness.—In a Government action charging that certain rules of a county asso- 
ciation of independent insurance agents constitute agreements to boycott in violation of 
the Sherman Act, the association contended that the rules had been abandoned after the 
filing of the suit, that neither the association nor its members intend now or at any time in 
the future to reenact or enforce the rules, that the enforcement of the rules is now 
impossible, and that there is no reasonable expectancy that the rules will be reenacted or 
enforced in the future. Where, during the pendency of an action for injunctive relief, the 
defendant has discontinued the alleged illegal practices and, in good faith, promises not 
to resume them, and it is made clearly to appear that there is no reasonable expectancy 
of their resumption, a conclusion of mootness is warranted. Whether the issues relating 
to the rules are moot must be determined by ascertaining whether the association’s 
abandonment of the rules after the action was commenced reflects a bona fide intention 
not to reenact them, and whether there is no dangerous probability that the restraints im- 
posed thereby will be revived. The court noted that the association did not concede the 
illegality of the rules and held that the issue of legality as to two of the rules was moot. 
As to another rule, the court held that the dismissal of the Government’s claim as to the 
illegality of the rule would be without prejudice to a new action if the rule is revived in 
the future. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.675. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus A. 
Hollabaugh, Washington, D. C.; and Robert B. Hummel, Norman H. Seidler, Norman J. 
Futor, Frank B. Moore, Jr., and John L. Dowling, Cleveland, Ohio. 


For the defendant: Frank X. Cull, M. R. Gallagher, and Hauxhurst, Inglis, Sharp & 
Cull, Cleveland, Ohio. 


For prior decisions of the U. S. District Court, Northern District of Ohio, Eastern 


Division, see 1954 Trade Cases f 67,873, 67,874, 67,875. 
[Government Complaint] [| Regulations of Board] 


McNamee, District Judge [In full text]: In substance it is the Government’s claim 


Proceeding under Section 4 of Title 15 
United States Code, the Government on 
February 27, 1951 filed its Complaint against 
the Insurance Board of Cleveland alleging 
that the Board combined and conspired 
with its officers, trustees and members to 
restrain and monopolize interstate commerce 
in the business of selling and writing fire 
insurance in Cuyahoga County, Ohio and 
has attempted to monopolize such trade and 
commerce in violation of Sections 1 and 2 
of the Sherman Act. 


The Board is the sole defendant, but its 
officers, trustees and members are referred 
to in the Complaint as co-conspirators. 


1 68,460 


that the conspiracy is evidenced by the 
operation and enforcement of the regula- 
tions of the Board which prevent its mem- 
bers from— 


(1) representing any insurance com- 
pany that appoints agents who are not 
members of the Board; 


(2) placing or accepting brokerage or 
exchange business of agents of mutual 
fire insurance companies; 

(3) placing or accepting exchange or 
brokerage business with non-Board agents 
except on a discriminatory basis; 


(4) representing insurance companies 
that sell insurance at cut rates; 
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(5) representing mutual insurance com- 
panies; 

(6) representing insurance companies 
that operate branch offices and solicit or 
sell insurance directly to the insured or 
contribute to the overhead expense of 
agents. 


The Government’s case is based entirely 
upon its claim that the challenged rules of 
the Board constitute boycotts that are il- 
legal, and it seeks an injunction restraining 
the Board, its officers, trustees and members 
from “carrying out any provision of the 
regulations which are herein alleged to be 
illegal, and from making, becoming a party 
to, or carrying out any regulation of like 
character, effect or purpose.” 


[Answer] 


In its Answer the Board does not deny 
the existence or enforcement of the Rules 
against which complaint is made, but asserts 
that the rules are appropriate means adopted 
for the purpose of accomplishing proper 
objectives; that their operation results in 
no disparity of economic power or hardship 
among the persons affected thereby, and 
that competition and business enterprise 
are either not affected or are improved by 
the operation of the rules. 

It is the defendant’s position that if the 
rules be considered as boycotts, the re- 
straints they impose are reasonable “in the 
light of the circumstances in which they 
operate” and do not violate the provisions 
of the Sherman Act. 

In its Supplemental Answer the Board 
raises the issue of mootness as to three of 
the rules under attack. 


[Summary Judgment] 

Both parties have moved for summary 
judgment, thereby conceding there is no 
genuine issue as to any material fact. 

The case has been submitted on the plead- 
ings, consisting of the Complaint and the 
Answer and Supplemental Answer of the 
defendant; a stipulation of the parties to- 
gether with exhibits annexed thereto; nu- 
merous requests for admissions and the 
responses; affidavits of three persons sub- 
mitted by defendant, and a lengthy deposi- 
tion of a former President of the Insurance 
Board. 

Voluminous briefs have been filed by both 
parties. The briefs contain detailed expla- 
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nations of the various facets of the insurance 
business and extensive and elaborate argu- 
ments upon the effect of each of the chal- 
lenged rules of the Board together with 
analyses and discussions of the many au- 
thorities cited and relied upon by both 
parties. Also outlined in the briefs are the 
various practices of the Board designed to 
promote and elevate the ethical and pro- 
fessional standards of its members and in- 
surance agents generally; its program of 
sponsoring and conducting educational classes 
in insurance which are available to Board 
members and non-Board members alike; its 
activities in assisting the State Superintend- 
ent of Insurance in the enforcement of the 
relevant statutes; and its collaboration with 
the State Board of Fire Insurance Agents 
in advocating or opposing legislation affect- 
ing the insurance business. 

While a full exposition of all matters 
treated in the briefs might serve better to 
illuminate the controversy, this could be 
accomplished only by extending this opinion 
beyond readable limits. Inasmuch as ques- 
tions of law only are presented, it will be 
sufficient to state generally the salient facts 
about the Board, the independent agency 
system under which its members do busi- 
ness, and to outline the nature and effect of 
the challenged rules. 


[Business of Board] 


The Insurance Board of Cleveland is a 
non-profit corporation organized under the 
laws of Ohio. It was originally established 
as a trade organization in 1846 and un- 
doubtedly is the oldest trade organization in 
Cuyahoga County. While it has undergone 
changes of name and corporate structure, it 
has functioned continuously throughout its 
existence as a trade association. Its mem- 
bership consists exclusively of independent 
fire insurance agents doing business in 
Cuyahoga County, Ohio who represent in- 
surance companies organized under the stock 
ownership plan. Its territorial jurisdiction 
is confined to Cuyahoga County, Ohio and 
at the time of filing the Complaint its rules 
applied only to fire and inland marine in- 
surance. Insurance companies or their em- 
ployees are ineligible for membership. The 
members of the Board bear all of the over- 
head expense of their businesses and enter 
into agency contracts with such insurance 
companies as they choose to represent. All 
agents who are members of the Board op- 
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erate under the American Agency System 
and by contract with the companies they 
represent, obtain “expiration rights” to the 
policies they write. This secures to them a 
proprietary interest in their businesses. Ac- 
cording to the defendant, this assures to the 
individual agent that degree of independence 
that enables him best to serve the interests 
of his customers and the community. It is 
one of the principal objects of the Board to 
secure for its members freedom from Insur- 
ance Company domination. The members 
of the Board do not represent Mutual fire 
insurance companies, and agents or em- 
ployees of such companies are not eligible 
for membership in the association. At the 
time of the filing of the Complaint the 
Board had a membership of about 472 
agents representing 175 stock fire insurance 
companies. 


The position of an independent agent is 
unique. Insurance companies who conduct 
their business in any locality solely through 
such agents are almost entirely dependent 
upon the agents for the volume and quality 
of their business. This situation is accu- 
rately described in paragraph 18 of the 
Complaint, the allegations of which are 
admitted by the defendant: 


“Par. 18. The successful business op- 
eration of a fire insurance company in 
any locality where the company desires 
to operate through agents is directly re- 
lated to its opportunity to secure the 
representation of the most profitable and 
best established agencies. Control of the 
business resides to a great extent with the 
agents. The policyholder places business 
with the agents, and the choice of com- 
panies is generally left to the agent. 
Personal contact with the policyholder is 
confined to the agent, so that there is 
little a company can do to increase its 
business by direct appeal to the policy- 
holder. Accordingly “the company seeks 
representation with the agent or agents 
possessing the largest established clientele. 
Furthermore, the company delegates to 
the agents wide discretionary powers which 
may involve substantial financial risk to 
the company. Therefore, it is essential 
that the company be represented by an 
agent who is skillful, reliable and respon- 
sible in the selection of risks, preparation 
of policies and reports, and the collection 
of premiums and the payment of claims.” 


The Board occupies a dominant position 
in the fire insurance business in Cuyahoga 
County. At the time of the filing of the 
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Complaint the members of the Board wrote 
more than eighty per cent. of the fire insur- 
ance business in this area. As will herein- 
after more fully appear, the Board was 
reorganized in 1953 and its membership 
now includes independent agents who write 
casualty and surety insurance as well as 
coverage for fire and inland marine risks. 
Whether the proportion of business done 
by Board members in the larger field now 
within the Board’s jurisdiction is greater 
or less than eighty per cent. is not shown. 


[Rules Attacked] 


The Government’s attack is leveled at six 
of the rules of the Board. They are— 


(1) the In or Out rule 


(2) the Reciprocity or non-intercourse 
rule 


(3) the Non-deviation rule 
(4) the Direct Writer rule 


(5) the rule that disqualifies for mem- 
bership agents whose policy writing and 
recording expenses are borne by insur- 
ance companies, and 


(6) the Mutual rule. 


The provisions of each of the foregoing 
rules will be stated separately in connection 
with the discussion of the issues raised as 
to each. 


Dogs THE FEDERAL ANTI-TRUST Act APPLY? 


[Unterstate Commerce] 


Defendant contends that the rules of the 
Board and the activities of its members are 
entirely local in their operation and effect 
and beyond the reach of the Sherman Anti- 
trust Act. This claim may be disposed of 
with brief comment. In United States 
v. South-Eastern Underwriters Association 
[1944-1945 TrapE Cases J 57,253], 322 U. S. 
533, the Supreme Court held that the insur- 
ance business was commerce and that a 
transaction between an insurance company 
organized in one State and a policyholder of 
another was commerce between the States and 
subject to regulation under the Sherman Act. 


More than ninety per cent of the insur- 
ance companies doing business in Cuyahoga 
County who are represented by Board mem- 
bers, are domiciled in States other than 
Ohio. The Supreme Court’s opinion in 
South-Eastern Underwriters leaves no room 
for doubt that the business of these foreign 
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corporations conducted by their local agents 
is interstate commerce. 


[McCarran Act] 


For one hundred and fifty years preceding 
the South-Eastern Underwriters decision there 
was no federal regulation of insurance busi- 
ness. Shortly after that decision was an- 
nounced Congress passed the McCarran 
Act (March 9, 1945, Title 15 U. S. C., Sec- 
tions 1011 to 1014 inc.) which declared that 
“the continued taxation and regulation by 
the several States of the business of insur- 
ance is in the public interest.” By the 
terms of Section 1012, Title 15 U.S. C., it 
was provided that after June 30, 1948 the 
Sherman Act and other designated federal 
statutes regulating interstate commerce “shall 
be applicable to the business of insurance 
or to acts in the conduct thereof to the 
extent that such business is not regulated by 
State law.” (Italics supplied.) 


Section 1013, Title 15 U. S. C., provides 
that until June 30, 1948 the Sherman Act 
shall not apply to the business of insurance 
or acts done in the conduct thereof. How- 
ever, the limitations in the McCarran Act 
on the applicability of the Sherman Act to 
the business of insurance after June 30, 
1948 and the suspension of the operation of 
the Sherman Act during the three-year pe- 
riod prior to that time are not unqualified 
or absolute. By the terms of Section 1013 
(b) Congress made it clear that agreements 
to boycott or acts of boycott affecting the 
insurance business remain at all times within 
the effective ban of the Sherman Act. Sec- 
tion 1013(b) provides: 

“Nothing contained in this chapter shall 
render the said Sherman Act inapplicable 
to any agreement to boycott, coerce, Or 
intimidate, or act of boycott, coercion, 
or intimidation.” 


The defendant argues that the prohibitions 
of the Sherman Act against boycotts, coer- 
cion or intimidation remained in effect only 
during the three-year period prior to June 
30, 1948. This argument rests upon the 
construction of the statutory language— 
“Nothing contained in this chapter” as 
meaning “Nothing contained in this sec- 
tion.” This is clearly erroneous. As used 
in Section 1013(b) the word “chapter” is 
synonymous with the word “act” as used 
in the text of the legislation adopted by 
Congress. Reference to the legislative his- 
tory of the McCarran Act confirms the 
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construction that the prohibition in the 
Sherman Act against boycotts was to con- 
tinue in effect at all times. On January 24, 
1945 the Senate Committee on the Judiciary 
reported favorably on the bill which ulti- 
mately became the McCarran Act and 
among other things said: 


“Section 4 (Section 3 of the final enact- 
ment) suspends the application of the 
Sherman Act and the Clayton Act to the 
business of insurance until January 1, 
1948; and (b) provides that at no time 
are the brohibitions in the Sherman Act 
against any act of boycott, coercion, or 
intimidation suspended. These provisions of 
the Sherman Act remain in full force and 
effect. (Parenthetical phrase and Italics 
supplied.)”’ 


The allegations of the Complaint which 
charge agreements to boycott bring the 
issues in this case within the scope of the 
Sherman Act. 


ARE THE ISSUES IN RESPECT OF THE IN-AND- 
Out RULE, THE ReEcrpRocity RULE, AND 
THE Non-DEVIATION RULE Moor? 


[Abandonment of Rules] 


On the 15th day of April, 1953 the Board 
was reorganized and its rules revised. This 
revision resulted in the elimination of the 
In or Out rule, the Reciprocity Rule, and 
the Non-Deviation rule. In its Supplemental 
Answer the defendant avers inter alia that 
for several years last past it has had in 
contemplation the necessity of a revision 
of its rules to meet the changing needs 
of the insurance business as conducted in 
Cuyahoga County, Ohio, by its members; 
that fire insurance companies organized in 
Ohio or admitted to do business in said 
State were restricted by law to the writing 
of policies covering fire insurance and cer- 
tain specified allied lines; that during the 
years preceding the filing of this action and 
while it was pending, States other than 
Ohio adopted multiple line legislation broad- 
ening the powers of fire insurance com- 
panies so as to permit the writing of many 
other forms of insurance not theretofore 
permitted by State laws; that Ohio and 
Arizona were then the only States operating 
under limited powers; that during said 
period multiple line legislation had been 
proposed in several sessions of the General 
Assembly of Ohio and it is anticipated that 
Ohio will adopt such legislation at the 
present or succeeding sessions of the State 
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legislature; that the adoption of such legis- 
lation would make several of the rules of 
the Board obsolete or impracticable of 
operation. The Supplemental Answer also 
avers that the Rules Committee of the 
Board had been “at work” for two years 
formulating and drafting a revision of the 
Board’s rules so as to adapt them to the 
changing needs of the insurance business, 
and that the revision of the rules was ap- 
proved by the membership of the Board on 
April 15, 1953. At the time of the revision 
of the rules the Board was reorganized 
and its jurisdiction enlarged to include casu- 
alty and surety insurance in addition to fire 
and inland marine. 


The defendant avers that neither the 
Board nor its members intend now or at 
any time in the future to reenact or enforce 
the In or Out rule, the Reciprocity rule, 
or the Non-Deviation rule, and that the 
enforcement of said rules is now impossible 
and that there is no reasonable expectancy 
that said rules will be reenacted or en- 
forced in the future. 


These averments of the Supplemental 
Answer, supported as they are by the sworn 
testimony of a former President of the 
Board, raise the issue of mootness as to the 
three rules eliminated by the revision of 
April 15, 1953. 


[General Rules] 


It is settled that the voluntary discon- 
tinuance of alleged illegal practice does 
not remove the pending charges of illegality 
from the sphere of judicial power or relieve 
the court of the duty of determining the 
validity of such charges where by the 
mere volition of a party the challenged 
practices may be resumed. United States v. 
Trans-Missouri Freight Association, 166 U. S. 
290; Hecht Co. v. Bowles, 321 U. S. 321; 
Walling v. Helmerich & Payne, 323 U. S. 37; 
N. L. R. B. v. Local 74, etc., 181 F. (2d) 126, 
at p. 133, 6th Circ. As stated in United 
States v. Oregon State Medical Society, et al. 
[1952 TrapE Cases { 67,264], 343 U. S. 326: 


“It is the duty of the courts to beware 
of efforts to defeat injunctive relief by 
protestations of repentance and’ reform, 
especially when abandonment seems timed 
to anticipate suit, and there is a possibility 
of resumption.” (p. 333) 


A defendant’s promise not to repeat the 
wrong 1s not sufficient to warrant a conclu- 
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sion of mootness. N. L. R. B. v. General 
Motors Corp., 179 F. (2d) 221. 


Nor can issues be considered as moot 
where there is a dispute as to the legality 
of the challenged practices and the defend- 
ant is free to return to his old ways, or 
where there is a public interest in having 
the legality of the practices settled. Walling 
v. Helmerich & Payne, supra; Carpenters 
Union v. Labor Board, 341 U. S. 707; United 
States v. W. T. Grant Co. [1953 TRApvE CASES 
{ 67,493], 345 U. S. 629, at p. 632. 


But the cases also hold that where by 
reason of events occurring either before or 
after the commencement of suit it is no 
longer possible for the defendant to engage 
in the alleged offensive practices, or where 
a voluntary discontinuance of such practices 
is accompanied by a bona fide promise not 
to resume them and it clearly appears that 
there is no reasonable expectancy of their 
resumption, a conclusion of mootness is 
warranted. 


In United States v. Hamburg-American 
Co., 239 U. S. 466, the issue involving alleged 
illegal agreements among steamship lines 
was held to be moot because of impossi- 
bility of performance as a result of World 
War I, which commenced more than three 
years after the action was filed. To the 
same effect is United States v. American- 
Asiatic Steamship Co., et al., 242 U. S. 537. 
See also Berry v. Davis, 242 U. S. 468. In 
United States v. United States Steel Corpo- 
ration, et al., 251 U. S. 417, at pp. 444-445, 
it was held that certain issues were moot 
where the alleged illegal practices were 
abandoned nine months before suit was 
commenced “from a conviction of their 
futility’ and there was no intention to 
resume them or any dangerous probability 
of their resumption. 


In Commercial Cable Co. v. Burleson, 250 
U. S. 360, a determination of mootness 
was made where there was an apparent 
voluntary abandonment of the wrong com- 
plained of while the case was pending on 
appeal in the Supreme Court. In that case 
the United States Postmaster General took 
possession and assumed control of the cable 
lines owned by the plaintiffs. Actions to 
enjoin the Postmaster General from inter- 
fering with plaintiffs’ property were dis- 
missed by the District Court. The cases 
were argued on appeal in the Supreme Court 
and while there under consideration, coun- 
sel directed the court’s attention to the 
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fact that the properties had been returned 
to appellant by the Government as well as 
all revenues derived therefrom during the 
period of Government operation and con- 
trol. Appellants contended that notwith- 
standing such action they were entitled to a 
decree on the ground that in the absence 
of injunctive relief there was reason to fear 
a repetition of the wrongful conduct. The 
Supreme Court, speaking through Brandeis, 
J., rejected the argument, saying: 


“We are of the opinion that these an- 
ticipations of possible danger offer no 
basis for the suggestion that the cases 
now present any possible subject for 
judicial action and hence it results that 
they are wholly moot and must be dis- 
missed for that reason.” 


In Standard Oil Company v. United States, 
283 U. S. 163, 181, it was held that issues 
became moot where alleged invalid provi- 
sions of a license agreement and other 
provisions in a contract were cancelled dur- 
ing the trial of the action at the suggestion 
of the District Judge. 


In United States v. W. T. Grant Co. {1953 
TRADE CASES { 67,493], 345 U. S. 629, the 
defendants were unable to satisfy the court 
that they were not free to resume the chal- 
lenged practices, and the court held against 
their claim of mootness. However, the 
court recognized that a case can become 
moot, if it appears improbable that the 
defendant will repeat the alleged wrong. 
In this connection the court said (p. 633): 


“The case may nevertheless be moot 
if the defendant can demonstrate that 
‘there is no reasonable expectation that 
the wrong will be repeated’ ”. 


It is the teaching of the Supreme Court 
cases cited above that where during the 
pendency of an action for injunctive relief 
the defendant has discontinued the alleged 
illegal practices and in good faith promises 
not to resume them and it is made clearly 
to appear that there is no reasonable ex- 
pectancy of their resumption, a conclusion 
of mootness is warranted. 


[Issues] 

Whether the issues relating to the rules 
referred to in the Suplemental Answer are 
moot must be determined by ascertaining 
whether defendant’s abandonment of the 
rules after this action was commenced 
reflects a bona fide intention not to reenact 
them, and whether there is no dangerous 
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probability that the 
thereby will be revived. 


restraints imposed 

Before examining the evidence relevant 
to these questions it should be noted that 
the defendant does not concede the ille- 
gality of the three rules. On the contrary, 
defendant stoutly and vigorously contends 
that ali of them are reasonable and not in 
violation of the Sherman Act. The issue 
of mootness will be considered separately 
as to each of the above rules. 


THE IN or Our RULE 


[Operation of Rule] 


This rule declares ineligible to member- 
ship those who are agents of or transact 
business with fire insurance companies or 
any one of a group of companies under the 
same underwriting management or control 
which “, in transacting such insurance 
business in Cuyahoga County does not have 
an agent who is a member of this corpora- 
tion or has or appoints an agent who is not 
a member of this corporation.” 


Under the In or Out Rule Board members 
are required to confine their representation 
of fire insurance companies to those com- 
panies who transact all their business in 
Cuyahoga County through members of the 
Board. The effect of the rule is to require 
a fire insurance company doing business in 
Cuyahoga County to elect whether to be 
represented by Board members exclusively 
or to deal solely through non-Board agents. 
If an insurance company desires to be repre- 
sented by members of the Board, it must 
refrain from appointing any non-Board 
agents. The appointment of a single non- 
Board agent results in the denial of a 
company’s right to deal through any agent 
who is a Board member. Similarly, an agent 
who represents a single non-Board company 
is ineligible for membership in the Board 
and is denied the right to represent any of 
the companies who deal exclusively through 
Board members. If an agent or company 
elects to conform to the rule, a subsequent 
deviation therefrom would have far-reaching 
consequences entailing the loss by com- 
panies of the representation of successful 
agents who are members of the Board, and 
the loss by Board members of the repre- 
sentation of large and financially sound 
insurance companies. 


Defendant does not deny that the In or 
Out Rule imposes restraints on freedom 
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of business judgment, but defends the rule 
as beneficial to both members of the Board 
and the public. The Board considers this 
rule “to be the keystone of the Board’s 
structure and the sole means by which it 
maintains the organizational strength to 
carry out the Board’s beneficial purposes 
set forth in its Articles of Incorporation.” 


The foregoing is a sufficient outline of 
the nature and effect of the rule as back- 
ground for a consideration of the question 
whether the issue of its alleged illegality 
has become moot. 


[Abandonment of Rule] 


Prior to the reorganization of the Board 
in April, 1953 the In or Out Rule applied 
only to the business of fire and inland 
marine insurance and, as indicated above, 
by its reorganization the Board’s jurisdic- 
tion was broadened to include casualty and 
surety insurance. However, during the pe- 
riod prior to April, 1953 members of the 
Board engaged in the sale of casualty, auto- 
mobile, and surety insurance in addition 
to fire and inland marine. Thus, during the 
period prior to reorganization the members 
of the Board were subject to its rules in 
respect of one class of insurance coverage 
but entirely unaffected by those rules in the 
writing of other types of insurance. The 
record discloses that for many years, and 
particularly during the past twenty-five 
years, there has been an enormous increase 
in the amount of casualty insurance and 
that in some agencies within the Board 
their casualty business was greater than the 
amount of business done by them in fire 
insurance. This, of course, resulted in many 
Board members representing casualty in- 
surance companies that had other agents 
who were not members of the Board. In 
view of this it was apparent that if multiple 
line legislation were enacted in Ohio and 
fire insurance companies authorized to write 
policies of casualty and fire insurance, and 
casualty companies permitted to write poli- 
cies covering similar combined risks, the 
In or Out Rule could no longer be limited 
to fire insurance without causing substantial 
loss to members of the Board. In the event 
of the enactment of multiple line legislation 
the continuance in effect of the rule as to 
fire insurance only would result in serious 
loss to Board agents with established con- 
nections with non-Board casualty com- 
panies. In such event the agents could 
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write casualty insurance policies only for 
non-Board companies. They could not write 
combined policies of casualty and fire in- 
surance for such companies. In these cir- 
cumstances it was hardly to be expected 
that casualty companies would continue to 
do business with members of the Board 
who were precluded by the In or Out Rule 
from writing fire insurance coverage in 
combination with policies of casualty insur- 
ance. The extension of the In or Out Rule 
to include casualty and surety insurance 
also presented great difficulties. For many 
years casualty and surety companies had 
been represented by both Board and non- 
Board agents. Many of these companies 
could not relinquish long-established and 
profitable connections with non-Board agents 
and do business exclusively through mem- 
bers of the Board without sustaining a 
substantial loss of business. Likewise many 
Board agents would suffer substantial finan- 
cial loss if required to sever their relations 
with non-Board casualty companies. It was 
therefore considered by the Board that the 
changed conditions of the insurance busi- 
ness and the further changes forecast by 
the prospect of the enactment of multiple 
line legislation made the enforcement of 
the In or Out Rule impracticable if not 
impossible, and for these reasons the rule 
was abandoned. The adoption of multiple 
line legislation in Ohio which was fore- 
shadowed at the time of the reorganization 
of the Board, occurred at the January, 1955 
session of the Ohio General Assembly. 
Under the statutes now in effect fire insur- 
ance companies may write policies on all 
principal risks except life, ocean marine, 
and specialized insurance. The powers 
granted to casualty companies are equally 
broad. According to the testimony of a 
former President of the Board, ninety-five 
per cent of the Board members now repre- 
sent non-Board companies. Therefore a 
return to the In or Out Rule would render 
a substantial majority of the Board ineligible 
for membership and would result in the 
extinction of the Board. Thus, all that 
could be accomplished by injunctive relief 
has been achieved by the abandonment of 
the In or Out Rule. 


Nor does it appear that the reorganization 
of the Board and the revision of its rules 
were influenced or hastened by the com- 
mencement of this action. For many years 
prior thereto agency groups had discussed 


© 1956, Commerce Clearing House, Inc. 


Number 56—151 
9-7-56 


the probable need of revising the Board’s 
rules in view of the changing character of 
the insurance business. In 1947 considera- 
tion was given to the specific terms of 
revision necessary to include casualty in- 
surance within the jurisdiction of the Board. 
The reorganization of the Board was under 
consideration before the Government com- 
menced its investigation preliminary to the 
filing of this action, and the practical prob- 
lems of adapting casualty and surety busi- 
ness to the rules applicable to fire insurance 
were such as required careful and mature 
consideration. The revision of the rules was 
considered by appropriate committees of 
the Board for a period of about two years 
before the new rules were adopted by the 
membership. 


[Moot Issue] 


There can be no doubt that defendant’s 
professed intention not to reenact this rule 
is made in good faith, and thes improba- 
bility of its revival is assured by reason of 
the disastrous consequences to the Board 
that would result from such action. I hold 
that the issue of the legality of the In or 
Out Rule is moot. 


THE REcIPROCITY RULE 
[Prohibition] 


The Reciprocity or Non-Intercourse Rule 
prohibits any member of the Board from 
transacting fire and inland marine insurance 
business with any one having an office con- 
nection, physical or financial, with an agent 
who is not a member of the Board, except 
as to surplus business. Surplus business is 
defined as follows: 


“The term ‘surplus business’ is defined as 
insurance which is in excess of the amount 
which a member is able to obtain from 
insurers which he represents, and from 
insurers which other members represent; 
or insurance which is in excess of the 
amount which a non-member resident 
agent is able to obtain from insurers 
operating on the stock plan which he 
represents and from similar insurers which 
other non-member resident agents repre- 
sent.” 


This rule makes provision for the placing 
of surplus business by a Board member 
with agents who are not members of the 
Board and for the acceptance by Board 
members of surplus business from non- 
Board agents upon compliance with the 
procedure specified in the regulations. 
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The interchange of such business is ef- 
fected through applications made to the 
Secretary of the Board. The procedure 
requires that Board members first exhaust 
all efforts to place surplus business with 
other members of the Board and then cer- 
tify to the Secretary their inability to place 
such business within the Board. Likewise, 
non-Board members, as a prerequisite to 
placing surplus business with Board mem- 
bers, must certify that they have exhausted 
all efforts to place such surplus business 
with agents outside the Board. This rule 
is limited to agents representing insurance 
companies operating on the stock-owner- 
ship plan and has no application to mutual 
companies or their agents. 


[Elimination of In or Out Rule—Effect] 


It is unnecessary to comment upon the 
arguments against and in support of the 
legality of this rule. With the elimination 
of the In or Out Rule there is no restriction 
against Board members representing stock 
insurance companies who also deal with 
non-Board agents. Nor are insurance com- 
panies now required to elect to deal exclu- 
sively through either Board or non-Board 
members. The capacity of all stock insur- 
ance companies in Cuyahoga County is now 
available to all agents representing such 
companies, and there is no longer any 
reason for the existence of the Reciprocity 
Rule. It must be held, therefore, that the 
issue raised as to this rule is moot. De- 
fendant’s good faith in promising not to 
reenact this rule is unquestioned and the 
futility of reviving it is ample assurance of 
the improbability that the Reciprocity Rule 
will again become a regulation of the Board. 


Tue Non-DEvIATION RULE 


[Rates on Insurance| 


The 
follows: 


“Membership may not be granted to, 
or held by, agents of insurers which devi- 
ate from rates established by an authority 
empowered to determine rates for insur- 
ance risks in Ohio, unless such deviations 
are legal and, in the opinion of two-thirds 
of the entire Board of Trustees of this 
corporation, are not detrimental to the 
interests of the public.” 


Non-Deviation Rule provides as 


In Ohio, rates on insurance are regulated 
by statute to the end that they shall not be 
“excessive, inadequate or unfairly discrimi- 
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natory.” There are two methods by which 
rates are determined: (1) insurance com- 
panies who are members of the Ohio In- 
spection Bureau furnish complete statistical 
data on their loss and expense experience, 
and similar data from companies through- 
out the country is also furnished to the 
Bureau by the National Board of Fire 
Underwriters. Rate schedules based upon 
a careful and thorough study of this com- 
prehensive data are then filed with the 
Superintendent of Insurance and, if ap- 
proved by him, become legally authorized 
rates. (2) The statute also permits an in- 
surance company, whether a member of the 
Ohio Inspection Bureau or not, to file sched- 
ules based upon its own loss and expense 
experience. If such rates are approved by 
the Superintendent, they also become legal 
rates. The rates based upon the limited 
experience of one company are usually sub- 
stantially less than the rates based upon 
the broad statistical basis upon which the 
Ohio Inspection Bureau rates are fixed. 


[Purpose of Rule] 


The Board’s Non-Deviation Rule is di- 
rected principally against cut rate companies 
that file ratings constituting percentage re- 
ductions of the Bureau rates. According to 
the Board, its opposition to deviations is in 
the public interest and is based upon the 
history of cut-rate competition in the insur- 
ance business with its record of impairment 
of the financial integrity of companies whose 
policies were sold on that basis. The posi- 
tion of the defendant is summarized in its 
brief as follows: 


“From the foregoing recitation, two 
cardinal principles appear to be clear: (1) 
it has been recognized by both Congress 
and the State legislatures of the several 
States that in the insurance business con- 
certed action—not cut-rate competition— 
is necessary in the development of a fair 
and equitable rate structure to assure the 
solvency of companies and the reason- 
ableness of premiums, and (2) that pre- 
mium rates can only be determined with 
validity if there is a wide statistical base 
upon which to calculate them. Actuarial 
credibility is the sine qua non of proper 
rating practice.” 


The Government argues that the Non- 
Deviation Rule is a boycott designed as a 
means of fixing prices and is in direct viola- 
tion of the Supreme Court’s holding in 
Umited States v, Socony Vacuum Oil Co., 310 
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U. S. 150 [1940-1943 Trav Cases { 56,031], 
221-2, where it was said: 


“Whatever may be its peculiar prob- 
lems and characteristics, the Sherman 
Act, insofar as price fixing agreements 
are concerned, establishes one uniform 
rule applicable to all industries alike .. . 
Any combination which tampers with 
price structure is engaged in an unlawful 
activity.” 

The defendant counters this argument by 
asserting that the above principles have 
application to price fixing in the open mar- 
ket where prices are determined by the free 
play of market forces, but are not relevant 
here where the establishment of rates in the 
insurance business involves a State-con- 
trolled system of establishing rates. 


[Mootness] 


The foregoing sufficiently illustrates the 
issue raised by the attack on the Non-Devi- 
ation Rule of the Board. In support of its 
claim that this issue is now moot, the de- 
fendant asserts that the rule has been aban- 
doned because it would be impracticable to 
enforce it under the enlarged jurisdiction of 
the Board. Defendant relies upon the testi- 
mony of a former President of the Board 
to the effect that statutes relating to fire and 
casualty insurance rates generally do not 
establish a mean or norm in rating schedules 
to which the Non-Deviation Rule “could 
have been directed in many classifications 
of business.” 


While the impracticability of reviving the 
Non-Deviation Rule as to one or more of 
the classes of insurance within the Board’s 
enlarged jurisdiction is not entirely clear, 
it seems unlikely that the Board will re- 
enact this rule either in whole or in part. 
The advent of the multiple line legislation 
and the abandonment of the In or Out Rule 
have created a situation that would make 
the enforcement of even a limited non- 
deviation rule extremely difficult. While I 
am unable to find that there is no reason- 
able expectation that this rule will be re- 
vived in a limited form, it does appear that 
defendant’s disclaimer of intention to re- 
enact the rule is made in good faith, and 
under the circumstances as disclosed by the 
record the mere possibility of a limited 
revival of the rule is not sufficient to war- 
rant injunctive relief. In United States v. 
W. T. Grant Co. [1953 TrapEe CAsEs 1 67,493], 
345 U. S. 629, the Supreme Court upheld 
the action of the District Court in refusing 
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to grant injunctive relief against a possible 
recurrence of the violation of the Sherman 
Act there involved, although the court also 
held that the issue raised was not rendered 
moot because of the voluntary discontinu- 
ance, after suit commenced, of the illegal 
conduct, and the defendant’s disclaimer of 
any intention to revive the offensive prac- 
tices. The Grant case is clear authority for 
the denial of injunctive relief on this issue. 
The dismissal of the claim of the Govern- 
ment as to the illegality of the Non-Devia- 
tion Rule will be without prejudice to a 
new action if the rule is revived in the 
future. 


[Legality of Other Rules] 


There remains for determination on the 
merits the issues relating to the legality of 
the Mutual Rule, the Direct Writer Rule, 
and the Rule prohibiting a member of the 
Board from utilizing the service of a com- 
pany branch office providing policy-writing 
and recording facilities. 


[Boycotts—Illegal Per Se?] 


It is the Government’s contention that 
each of these rules constitutes an agreement 
to boycott and as such is illegal per se. The 
defendant concedes that in effect the rules 
are concerted refusals to deal, but contends 
that the rule of reason must be applied to 
determine whether they impose unreason- 
able restraints of trade in interstate com- 
merce. 


In support of its claim that all boycotts 
are illegal per se the Government relies 
chiefly upon dicta of the Supreme Court in 
United States v. Columbia Steel Co. [1948- 
1949 TravE Cases § 62,260], 334 U. S. 495, 
522, 523, and Times Picayune v. United States 
[1953 Trape Cases {[ 67,494], 345 U. S. 594. 
In Columbia Steel the court said: 


“A restraint may be unreasonable either 
because a restraint otherwise reasonable 
is accompanied with a specific intent to 
accomplish a forbidden restraint or be- 
cause it falls within the class of restraints 
that are illegal per se. For example, where 
a complaint charges that the defendants 
have engaged in price fixing, or have con- 
certedly refused to deal with non-members 
of an association, or have licensed a pat- 
ented device on condition that unpatented 
materials be employed in conjunction with 
the patented device, then the amount of 
commerce involved is immaterial because 
such restraints are illegal per se.” (Italics 
supplied.) 
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Cited in a footnote in support of the under- 
scored [italic] portion of the quoted lan- 
guage are: Associated Press v. United States 
[1944-1945 TrapE Cases § 57,384], 326 U. S. 
1; Eastern States Retail Lumber Dealers Asso- 
ciation v. United States, 234 U. S. 600; Fashion 
Originators Guild v, Federal Trade Commis- 
ston [1940-1943 TrapE Cases § 56,101], 312 
U. S. 459; and Montague v. Lowry, 193 U. S. 
38. 


In Times-Picayune it was stated: 


“Though group boycotts, or concerted 
refusals to deal clearly run afoul of Sec- 
tion 1 (of the Sherman Act), Kiefer- 
Stewart Co. v. Seagram & Sons, 340 U. S. 
211, 214; Associated Press v. United States, 
326 U. S. 1; see United States v. Columbia 
Steel Co., 334 U. S. 495, different criteria 
have long applied to qualify the rights of 
an individual seller.” 


However, in neither Columbia Steel nor in 
Times-Picayune was there an issue of group 
refusal to deal. While the dicta of the Su- 
preme Court in those cases are entitled to 
the greatest respect, they are not binding 
precedents. The admonition of the Supreme 
Court itself is that dicta ought not to control 
judgment in future cases. In Wright v. 
United States, 302 U. S. 583, at pp. 593-4, 


the court said: 


“The oft-repeated admonition of Chief 
Justice Marshall ‘that general expressions, 
in every opinion, are to be taken in con- 
nection with the case in which those 
expressions are used,’ and that if they go 
‘beyond the case, they may be respected, 
but ought not to control the judgment in 
a subsequent suit when the very point is 
presented for decision,’ has special force 
in this instance. Cohens v. Virginia, 6 
Wheat. 264, 399.” 


In Darr v. Burford, 339 U. S. 200, at p. 214, 
the court pointedly noted the doubtful value of 
dicta as follows: 


“We doubt the effectiveness of a volun- 
tary statement on a point not in issue.” 


The court then illustrated the embarrassing 
potentialities of “general expressions’ by 
quoting in note No. 38 the picturesque 
language of Bowen, L. J., in Cooke v. New 
River Co., 38 Ch. D. 56, 70-71, as follows: 


a like my Brothers who sit with 
me, I am extremely reluctant to decide 
anything except what is necessary for 
the special case, because I believe by long 
experience that judgments come with far 
more weight and gravity when they come 
upon points which the Judges are bound 
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to decide, and I believe that obiter dicta, 
like the proverbial chickens of destiny, 
come home to roost sooner or later in a 
very uncomfortable way to the Judges 
who have uttered them, and are a great 
source of embarrassment in future cases.” 


An examination of the cases cited in sup- 
port of the dicta in Columbia Steel and Times- 
Picayune reveals that in all of them the vice 
of illegality was inherent in the unlawful 
objectives of the combination and in the 
means employed to accomplish their pur- 
poses. In Kiefer-Stewart there was evidence 
sufficient to support a finding of a conspir- 
acy to fix maximum prices. In Montague 
there was an incipient monopoly that effec- 
tively excluded the complaining dealer from 
the market, and, as the court found, “it 
was a part of the scheme to enhance the 
price of reset tiles.” Among the many fac- 
tors that condemned the boycott in Fashion 
Originators Guild was the aim of the combi- 
nation to destroy “one type of manufacture 
and sale which competed with Guild mem- 
bers.” In Eastern States Lumber there was 
a blacklisting of wholesalers who sold di- 
rectly to the consuming public in competi- 
tion with retailers which the court found 
was an unreasonable restraint of trade. In 
Associated Press the arbitrary and oppressive 
membership by-law which was struck down 
was designed to suppress and stifle competi- 
tion. Present in all the cited cases was the 
common evil of coercive action against 
parties outside the group. Considered in 
the light of the cases upon which it rests 
the dicta of the court may be considered fairly 
as asserting no more than that group re- 
fusals to deal of the kind exemplified by the 
cited cases and which exert coercion on 
outside parties are illegal per se. 


The construction for which the Govern- 
ment contends holds the dicta to be an un- 
qualified condemnation of all group refusals 
to deal, irrespective of their intent and effect 
and the means employed to accomplish the 
purposes of the combination. Within the 
all-embracing compass of this construction 
a group refusal to deal motivated by legiti- 
mate business reasons, exerting no coercion 
upon outsiders and resulting in no unrea- 
sonable restraint of trade, would neverthe- 
less be a violation of the antitrust act. The 
Government’s contention goes too far. Un- 
der its interpretation many innocent prac- 
tices of trade associations which only indirectly 
affect outsiders and which create no un- 
reasonable restraint of trade would be 
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brought within the ban of the Act and the 
alleged offenders denied the opportunity to 
justify their conduct. Such a construction 
is squarely in conflict with the Rule of Rea- 
son. That the Supreme Court still regards 
this Rule as the cardinal tenet of antitrust 
doctrine is demonstrated by its unequivocal 
statement in the recent case of United States 
v. E. I, DuPont de Nemours Co. [1956 TRADE 
CAsEs J 68,369], 351 U. S. 377, 387, that “This 
Court has not receded from its position on 
the Rule.” By remarkable coincidence, this 
statement is documented by reference in 
note No. 9 to United States v. Columbia Steel 
Co. and Times-Picayune v. United States, 
supra, which are the very cases in which the 
dicta here under discussion appear. In none 
of the cited cases was the decision of the 
Supreme Court based upon the application 
of the principle that all boycotts are illegal 
per se. Having forborne the declaration of 
such a principle in cases where group re- 
fusals to deal were directly in issue, it is 
unreasonable to suppose that the court in- 
tended to announce such a principle in cases 
where the issue was not presented. If the 
dicta are to be regarded as a prophecy of 
the court’s adoption of the doctrine of per 
se illegality in future boycott cases, it seems 
reasonable to predict that its application 
will be limited to cases where a combination 
seeks by coercion, intimidation, or threats 
to compel outsiders to do or refrain from 
doing that which the group approves or 
condemns, and where the purpose or neces- 
sary effect of the combination is to unduly 
restrain or monopolize interstate commerce. 
I am of the opinion that the Rule of Reason 
as laid down in Standard Oil Co. v. United 
States, 221 U. S.1; United States v. American 
Tobacco Co., 221 U. S, 106, and followed in 
Nash v. United States, 229 U. S. 373, and 
many other cases, must be applied to deter- 
mine whether the rules of the Board here 
under attack are illegal. 


THE Direct WritER RULE 


[Nature of Rule] 


The Direct Writer Rule declares ineligible 
for membership agents who transact busi- 
ness for an insurance company or one of a 
group of insurance companies under the 
same management or control which— 


solicits such insurance in Cuyahoga County 
from the assured either directly or through 
any of its employees except in conjunction 
with an agent of such insurer who is a 
member of this Corporation. 
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The Rule excludes from membership in the 
Board agents who represent insurance com- 
panies that sell through branch offices in 
Cuyahoga County, and a member of the 
Board who violates the rule is subject to 
expulsion. In effect, this rule is also an 
agreement among the members of the Board 
to refuse to deal with insurance companies 
who sell insurance directly to policyholders. 
While in terms the rule proscribes repre- 
sentation of all insurance companies that 
sell directly to policyholders, in practical 
effect it is limited to those companies which 
sell through Board members and which also 
engage in direct solicitation of the public. 
At the present time in Cuyahoga County 
there are but a small number of insurance 
companies that sell directly to the public 
through branch offices, and none of them 
are represented by independent agents. A 
former President of the Board testified that 
he knows of no direct-writing company that 
also sells through independent agents. It is 
obvious that an insurance company which 
deals with the public exclusively through 
its own agents or employees cannot be af- 
fected by the concerted action of independ- 
ent agents with whom it does not have or 
intend to have any business relations. How- 
ever, while the rule is in effect, insurance 
companies represented by Board agents 
cannot establish branch offices for the sale 
of insurance in Cuyahoga County without 
suffering the loss of business obtained 
through such agents, as well as being de- 
nied the right to obtain business through 
other Board members. 


[Claimed Justification] 


The defendant urges that the rule is justi- 
fied as necessary to protect agents against 
insurance company domination and is of 
benefit to the public in that an independent 
agent is in a position at all times to act 
effectively in the interest of the assured. It 
is undoubtedly true that independent agents 
operating under the American Agency Sys- 
tem enjoy a degree of independence not 
possessed by insurance company agents or 
employees. An independent agent usually 
represents two or more insurance companies, 
and, by virtue of agreements with them or 
by custom, owns and controls the expiration 
rights of the policies he writes. An inde- 
pendent agent may place the business with 
any of the companies he represents. An 
insured who deals with such an agent sel- 
dom knows the name of the insurance com- 
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pany issuing the policy and relies upon the 
agent to provide the proper coverage and 
to select the company with whom the busi- 
ness is placed. The insured is regarded as 
the client or customer of the agent and as 
between the company and the agent, the 
latter controls the business. An independent 
agent is therefore in a position to represent 
effectively the interests of the insured, es- 
pecially at those times when a loss occurs 
and a conflict arises between the insurance 
company and the policyholder. The Direct 
Writer Rule is designed primarily to pro- 
tect and safeguard the agent’s interest in 
the expiration records. This is made clear 
by the defendant’s argument that 


“These records give the agent control 
over the business which he has produced 
by his own industry. These records are 
equally available to the respective com- 
panies in which the policies were written, 
and if such company were to open a 
branch office in Cuyahoga County in 
competition with the agent who has pro- 
duced the business, it would do so un- 
fairly advantaged with such records, and 
such competition would be completely 
destructive of the agent’s business.” 


Copies of expiration records are in the 
possession of the insurance companies, but 
there is no evidence tending to show an 
intention on their part to deprive the agents 
of their renewal rights. Concededly, it would 
be difficult for a foreign insurance company, 
having few, if any, employees in Cuyahoga 
County, Ohio, to infringe upon the expira- 
tion rights of their local agents. An in- 
surance company that establishes a local 
branch office in direct competition with its 
agents undoubtedly would be in an advan- 
tageous position to engage in piracy of those 
rights, but, in the absence of evidence indi- 
cating such a purpose, it cannot be pre- 
sumed they would do so. The presumption 
is the other way. Defendant’s apprehensions 
in this regard constitute no justification for 
a boycott of companies who sell insurance 
directly to policyholders. 


It is but natural that agents should be 
solicitous to preserve their expiration rights. 
It is vital to the agent’s status of independ- 
ence and to his survival as the proprietor 
of his own business that he maintain owner- 
ship and control of the expiration records 
which, for all practical purposes, constitute 
his only asset of real value. An independent 
agent has the unquestioned right to cease 
doing business with an insurance company 
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for any reason he deems sufficient and may 
do so merely because he suspects that a 
company by the establishment of a branch 
office intends to engage in piracy of his 
renewal rights. But when an agent goes 
beyond his personal right and combines 
with others of like purpose in a concerted 
refusal to deal with insurance companies 
“such action brings him and those acting 
with him within the condemnation” of the 
Sherman Act. Eastern States Lumber Co. v. 
United States, 234 U.S. 600, 614. 


As justification for the boycott in Grenada 
Lumber Co. v. Mississippi, 217 U. S. 433, it 
was argued that the retailers could not 
maintain themselves as independent dealers 
if the wholesalers were not prevented from 
competing with them for the business of 
the consumer. In rejecting this argument 
the Supreme Court said: 


“For the purpose of suppressing this 
competition they have not stopped with 
an individual obligation to refrain from 
dealing with one who sells within his own 
circle, and thereby deprives him of a 
possible customer, but have agreed not 
to deal with any one who makes sales 
to consumers, which sales might have 
been made by any one of the seventy- 
seven independent members of the associ- 
ation. Thus they have stripped themselves 
of all freedom of contract in order to 
compel those against whom they have 
combined to elect between their combined 
trade and that of consumers. That such 
an agreement is one in restraint of trade 
is undeniable, whatever the motive or neces- 
sity which has induced the compact.” (Italics 
supplied.) 

The same argument was advanced by the 
defendant in Eastern States Lumber and was 
for the same reason rejected by the court. 
In both Grenada and Eastern States Lumber 
the court announced the following principle: 


“An act harmless when done by one 
may become a public wrong when done 
by many acting in concert, for it then 
takes on the form of a conspiracy, and 
may be prohibited or punished, if the re- 
sult be hurtful to the public or to the indi- 
vidual against whom the concerted action is 
directed.” (Italics supplied.) 


While the facts in Grenada and Eastern States 
Lumber differ in some respects from the 
facts relevant to the Direct Writer Rule in 
this case, the analogy is close enough to 
compel the application of the principle an- 
nounced in the cited cases to a determina- 
tion of the issue here presented. 
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[Legality] 

Defendant argues that the Direct Writer 
Rule occasions no hardship to the public. 
This may well be true. The rule does not 
involve price-fixing. Nor does it tend to 
diminish the available supply of insurance. 
And, as suggested above, the independence 
of the agents which the rule is designed to 
preserve may be of benefit to the insurance- 
buying members of the public. However, it 
is not essential to show price-fixing or a 
reduction in supply in order to establish the 
illegality of the rule. If the purpose and 
effect of the rule are to unreasonably re- 
strain competition, it is within the ban of the 
Sherman Act. In Fashion Originator’s Guild 
v. Federal Trade Commission, 114 F. (2d) 80, 
85, the court said: 


“Price fixing is not, however, the only 
means unlawful per se; the interest of the 
consumer is not all that determines the 
‘reasonableness’ of a contract ‘in restraint 
of trade.’ It is also unlawful to exclude 
from the market any of those who supply 
it—assuming that there is no independent 
reason by virtue of their conduct to jus- 
tify their exclusion—and it is no excuse 
for doing so that their exclusion will re- 
sult in benefits to consumers, or to the 
producers who remain.” 


See also Fashion Originator’s Guild v. Federal 


Trade Com’n [1940-1943 Trane CASES 
956,101], 312 U. S. 457. 


As noted above, the Board occupies a domi- 
nant position in the local market. In 1948 
its members collected more than eighty per 
cent. of the premiums on fire and inland 
marine insurance policies written in Cuya- 
hoga County. While no evidence has been 
offered to indicate the proportion of busi- 
ness done by the members of the Board, in 
all the classes of insurance now within the 
Board’s jurisdiction, it has not been sug- 
gested that the Board’s position in the in- 
dustry is less powerful than it was. The 
Board recognizes as legitimate competitors 
direct-writing companies which deal exclu- 
sively through their own agents or em- 
ployees. It cannot do otherwise. The Board 
can exert no economic pressure on such 
companies. But the contrary is true with 
respect to companies that deal through 
Board members. These companies are and 
for years have been the beneficiaries of a 
large volume of business done by members 
of the Board and they are vulnerable to the 
threat implicit in the rule. As far as the 
record shows, they have always respected 


© 1956, Commerce Clearing House, Inc. 


Number 56—157 
9-7-56 


the rights of independent agents to control 
their businesses: yet the Board refuses to 
consider these companies as legitimate com- 
petitors and seeks to prevent them from 
doing what other direct-writing companies 
may do freely. It is true that the effect of 
the rule is not to exclude such companies 
from the market. If these companies estab- 
lish branch offices and sell directly, they 
may also deal through independent agents 
who are not members of the Board and who, 
apparently, do not share the Board’s appre- 
hensions in respect of the possible pirating 
of expiration rights by direct-writing com- 
panies. But this is no answer to the charge 
that the rule restrains competition in inter- 
state commerce. By contract or by custom, 
insurance companies are bound to refrain 
from competing with their independent 
agents for the renewals of policies written 
for the companies by such agents. But the 
companies are not thereby precluded from 
competing with other independent agents 
and other direct-writing companies for re- 
newal business or for new business. Except 
as they are bound to observe the renewal 
rights of their independent agents, insur- 
ance companies have the right to compete 
in all other respects for the sale of insurance 
in the local market. The Direct Writer 
Rule is designed to prevent the companies 
against whom it is directed from engaging 
in such competition. With the exception 
noted, these companies no less than other 
direct-writing companies must be regarded 
as legitimate competitors of Board mem- 
bers. It is in their capacity as independent 
businessmen and for the purpose of pro- 
tecting their interest as such that the mem- 
bers of the Board have combined in a 
boycott against such companies. Such a 
boycott is illegal. As said by the Supreme 
Court in Associated Press v, United States 
[1944-1945 Trape Cases, {J 57,384], 326 U. S. 
eS: 

“The Sherman Act was specifically in- 
tended to prohibit independent businesses 
from becoming ‘associates’ in a common 
plan which is bound to reduce their 
competitor’s opportunity to buy or sell 
the things in which the groups compete.” 

Nor is it material that the evidence does 
not show that the operation of the rule has 
actually prevented an insurance company 
from establishing a branch office in Cuya- 
hoga County. It is settled that without re- 
gard to its past effects an agreement to 
follow a course of conduct which will neces- 
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sarily restrain a part of the trade or com- 
merce, may constitute a violation of the 
Sherman Act. Associated Press v. United 
States, supra, p. 12. 


The defendant has not sustained the bur- 
den of justification. The Direct Writer Rule 
is a group refusal to deal which relies upon 
coercion to effectuate its purpose and, under 
the authorities cited above, it must be held 
to impose an unreasonable restraint of com- 
petition in interstate commerce. 


The Government’s motion for summary 
judgment as to the Direct Writer Rule is 
granted. 


THE RuLeE PROHIBITING AGENTS FROM 
ACCEPTING POoLICy-WRITING OR RECORDING 
SERVICES FROM INSURANCE 
CoMPANIES. 


[Purpose of Rule] 


Prior to the reorganization of the Board, 
this rule declared ineligible for member- 
ship agents who represented branch office 
companies which contributed to the agents 
a portion of their overhead expense. The 
purpose and effect of this rule was to re- 
quire all members of the Board to bear the 
expense of policy-writing and -recording 
services themselves or to obtain such services 
on a fee basis from other members of the 
Board. It was designed to prevent in- 
surance companies from establishing branch 
offices in Cuyahoga County for the purpose 
of furnishing these services gratis to Board 
members. 


[Questions of Fact] 


Like the Direct Writer Rule, this rule 
is grounded in the Board’s apprehension 
that agents receiving policy-writing and 
-recording services would inevitably come 
under the domination of insurance com- 
panies and that the companies would be 
afforded an unfair opportunity to infringe 
upon the expiration rights of the agents. 
Here again the Board’s apprehensions rest 
upon assumptions not supported by evi- 
dence. In effect, the rule also constituted 
a concerted refusal to deal with insurance 
companies who contributed to the over- 
head expense of agents. Since the reor- 
ganization of the Board the objectionable 
aspects of the rule have been removed. 
There is now no prohibition against Class 
II or Class III members accepting finan- 
cial aid from insurance companies. Nor 
are Class I members who represent insur- 
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ance companies which furnish such serv- 
ices disqualified from membership in the 
Board. Class I members include agents 
who have been such for more than five 
years and who devote their full time to 
the insurance business. Class I] members 
include agents who do not engage in the 
insurance business on a full-time basis. 
Class III members consist largely of solici- 
tors. It appears unlikely that Class I members 
will need or seek financial assistance from 
insurance companies in operating their 
offices. But it is not improbable that 
some Class II and Class III] members 
would seek and welcome such assistance. 
If so, there is no provision in the revised 
rule against obtaining it. However, it 
does not appear that at the present time 
there is any branch office insurance com- 
pany in Cuyahoga County which furnishes 
policy-writing or -recording services to 
agents. Thus, while the rule had been 
revised, there has been no practical change 
in the situation of either agents or com- 
panies. This may be due, in part at least, 
to the 1937 agreement between several 
insurance companies and the Board by 
the terms of which the companies agreed 
to discontinue operating branch offices render- 
ing policy-writing and -recording services 
to agents. There is no evidence tending 
to show whether it is likely that companies 
will again establish branch offices solely 
for such purposes. Nor, in the present 
state of the record, is it clear what effect, 
if any, the rule, considered independently 
of the Direct Writer Rule, has upon 
competition. In view of this, the motions 
of both plaintiff and defendant will be 
overruled, and jurisdiction retained as to 
this issue for its determination on the 
merits. 


THE MuTuAL RULE 


[Prohibition] 


The issue raised as to this rule is unique. 
Diligent research by both counsel and the 
court has failed to disclose any analogous 
factual pattern or similar issue in the re- 
ported cases. The rule limits. member- 
ship in the Board to agents who represent 
stock insurance companies exclusively. 
Representation of a mutual company dis- 
qualifies an agent for membership in the 
Board. A corollary rule prohibits inter- 
change of excess insurance business be- 
tween members of the Board and mutual 
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companies or agents. The rule consti- 
tutes an agreement among the members 
of the Board to refrain from representing 
any mutual insurance company. 


[Type of Companies] 


Since its organization more than a century 
ago, the Board has been dedicated to the 
policy of representation of stock insur- 
ance companies. Its present amended 
Articles of Incorporation re-affirm its historic 
purpose to preserve the American agency 
system and to foster and preserve the capital 
stock principle in the insurance business. 
Before the Board was reorganized in 1953 
and while its jurisdiction was limited to 
fire and inland marine insurance, its mem- 
bers represented stock insurance companies 
exclusively. Since its reorganization and 
the enlargement of its jurisdiction to in- 
clude casualty and surety business, the 
Board has adhered to this same policy of 
exclusive representation of insurance com- 
panies organized on the stock ownership 
plan. This policy of the Board is dictated 
by considerations flowing from the basic 
difference beteen stock and mutual insur- 
ance companies and the difference in the 
relationship of the policyholders of each 
to their insurers, and to the belief of the 
members of the Board that representation 
of mutual companies would be inimical to 
the American agency system under which 
they acquire renewal rights in the policies 
they write. That the two classes of in- 
surance are fundamentally different is a 
matter of general knowledge. A_ stock 
company has for its basis capital stock 
owned by its shareholders, who constitute 
the corporation and may be distinct from 
its policyholders. Its divisible profits are 
distributed in the form of dividends to its 
shareholders. In strictly mutual companies 
there are no stockholders; the policy- 
holders are members of the corporation, 
entitled to manage its affairs through their 
agents and officers and to receive by way 
of dividends or premium allowances a share 
of the divisible surplus. In most cases, 
but not always, mutual insurance costs less. 
As an owner of a company in which he is 
insured, a mutual policyholder is subject 
to contingent liability if the policy so pro- 
vides, and, in some instances, contingent 
liabilty attaches even though the policy 
is designated as non-assessable. Under 
the laws of the various States, mutual 
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companies whose surpluses are above the 
prescribed minimum may issue non-assess- 
able policies. However, if by virtue of 
substantial losses not reflected in its stated 
surplus at the time a policy is issued, 
the actual surplus of a company is less 
than the statutory minimum, the holder of 
a mutual policy described as non-assessable 
may nevertheless be subject to contingent 
liability. That this is not a matter of fre- 
quent occurrence is indicated by the state- 
ment of a former President of the 
defendant Board who said he knew of no 
such case. Aside from the risks of con- 
tingent liability and the Board’s adherence 
to the principle of the profit system as op- 
posed to what it considers a _ socialized 
form of insurance, its preference for stock 
insurance is based upon considerations of 
self-interest. Either by contract or by 
custom, stock insurance companies recog- 
nize that expiration rights belong to the 
independent agents. Generally speaking, 
this is not true with respect to mutual com- 
panies. The evidence is not clear as to 
whether any mutual insurance company 
respects the right of independent agents 
to the ownership of expiration rights. In 
answer to the question whether “there were 
some mutual companies which respect the 
rights of the producing agent as respects 


renewals,’ the witness Frazier answered 
in part: “If so, they are very limited in 
number.” However, in its brief the Board 


concedes that there may be a few mutual 
companies which by contract recognize 
an independent agent’s rights to renewals. 
However, mutual companies are not bound 
by custom, as stock insurance companies 
are, to respect renewal rights of independ- 
ent agents. The contrasting position of 
the two classes of companies in this regard 
is highlighted by the recent case of Hedlund 
v. Farmers Mutual Automobile Ins. Co., 139 
F. Supp. 535. In that case a former agent 
brought suit against a mutual company to 
recover damages for alleged malicious in- 
terference with his rights to renewals of 
policies written by the company. In deny- 
ing the plaintiff relief, the court delineated 
the distinction between the rights of an 
agent for a stock insurance company and 
the rights of a mutual agent as follows: 


“But the property rights which are 
protected by the courts in these cases are 
ones which originate under stock insur- 
ance company dealings with its agents- 
or something similar to its — especially 
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in the fire insurance field. Under such 
circumstances the insurance company has 
no direct contact with the insured; the 
policy is issued by the agent and counter- 
signed by him; the agent has the power 
to cancel or amend the policy; he collects 
the premiums and makes remittance on 
his own to the company; he may switch 
companies upon the expiration of the 
policy or he may cancel it during its 
term and place the risk in another com- 
pany. Under such a relationship the 
agent is an independent contractor and 
possesses a property right in the expira- 
tions which he may sell or which may 
be the subject of disposition upon death. 
“The evidence here shows that the 
contractual relationship between the 
plaintiff and defendant falls into a differ- 
ent category. The defendant is a mutual 
insurance company. It is owned by its 
policy holders. The agent occupies a 
different position than he does in the 
traditional stock insurance company- 
agent relationship. The policy is issued 
directly by the insurance company and 
not by the agent. The agent has no 
authority to cancel it; he usually does not 
collect the premiums; the policy is writ- 
ten on a continuous basis, and each 6 
months the company bills the insured 
directly for future premium, and, upon 
payment, sends a ‘continuation certifi- 
cate’ directly to the insured. Upon pay- 
ment of the renewal premium, the agent 
receives a renewal commission of from 
8 to 10 per cent from the company.” 


The rights of agents of stock insurance 
companies under similar circumstances 
have been recognized by the courts. In re 
Chapman, 50 F. (2d) 252; Underwriters v. 
Hamilton, 151 F. (2d) 389; Kerr & Elliott 
v. Green Mountain Ins. Co., 111 Vt. 502, 18 
Atlantic 2nd, 164. See also Alliance Ins. 
Co. v. City Realty Co., 52 F. (2d) 271, where 
the court reviewed the history of the de- 
velopment of the custom in the stock 
insurance business by which insurance com- 
panies conceded the expiration rights 
formerly owned by themselves to the in- 
dependent agents who represent them. 


[Expiration Rights] 

The expiration rights of an agent are of 
great value. Ownership of these rights 
enables agents of advanced years or in 
poor health to sustain and support them- 
selves solely through their renewal busi- 
ness. Upon an agent’s death these rights 
become a part of his estate. It has been 
represented and is no doubt true that 
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widows and sons of deceased agents are 
operating independent agencies by virtue 
of their succession to the legally recog- 
nized property rights of a deceased husband 
or father. It would seem therefore that 
the agreement of Board members to repre- 
sent stock insurance companies exclusively 
is dictated in part by the belief that stock 
insurance companies provide policyholders 
with a superior type of indemnity contract 
and also by legitimate considerations of 
self-interest based upon the apparently 
justifiable belief that representation of 
mutual companies would result in a loss 
or serious impairment of valuable prop- 
erty rights. 


[Effect of Rule] 


Unlike the Direct Writer Rule, the Mu- 
tual Rule exerts no coercion upon out- 
siders. It has no coercive effect upon 
mutual companies or their agents. It ap- 
plies no economic pressure upon either mu- 
tual companies or agents for the purpose 
of compelling them to do or to refrain from 
doing anything. It contains no threat of 
economic reprisal for any course of action 
contemplated by mutual agents or com- 
panies. Such companies and agents are 
entirely free to compete with Board mem- 
bers and others and they do so in most 
instances with the competitive advantage 
of being able to offer mutual insurance to 
prospective buyers at a lower cost. They 
are free to solicit the clients of Board 
members. The renewal rights of Board 
members operate as no restraint upon the 
competitive endeavors of any one except 
the companies that issue the policies. That 
the operation of the rule has not resulted 
in harm to mutual agents is attested by the 
affidavits of two mutual agents, viz., Benja- 
min Sager, a former President of the na- 
tional association of mutual agents, and 
Homer Harrison, a former President of 
the local mutual agents association. They 
asseverate that the action of the Board 
has not resulted in injury to their business. 
Nor does there appear to be any attempt 
to monopolize. The record discloses that 
mutual companies in Cuyahoga County ob- 
tain a share of the total insurance business 
that compares favorably with the percent- 
age of business done by such companies nation- 
ally. The sole restraint imposed by the 
rule is upon those members of the Board 
who, except for the rule, might engage 
in the sale of mutual insurance. This is 
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a minimal restraint. If a member decides 
he no longer wishes to sell stock insurance 
exclusively, he may resign his member- 
ship, accept representation of mutual com- 
panies, and continue to represent those 
stock companies which he represented as 
a Board member. Membership in the 
Board is not a prerequisite for representa- 
tion of stock insurance companies. By 
withdrawing from the Board a member 
suffers no loss of business; nor is there 
any impairment of his competitive position; 
indeed, as the defendant aptly observes, 
in the event of resignation his position “in 
some ways may be improved.” 


[Function of Rule] 


Primarily, the function of the rule is to 
prescribe the qualifications for member- 
ship in the Board. The State of Ohio has 
granted the Board a corporate charter 
authorizing it, among other things, to 
preserve the stock principle in the in- 
surance business and to develop and foster 
the American agency system. No claim 
is made that these objectives are unlawful. 
Nor does the Government suggest that 
men engaged in the same business, dealing 
in an identical article of commerce, may 
not associate for the purpose of promoting 
their common interests. To best subserve 
its purposes the Board has limited member- 
ship in the Association to insurance agents 
who do business exclusively with stock 
companies operating under the American 
agency system. It would poorly serve 
the objectives of the Board to admit mutual 
agents as members. As _ representatives 
of corporations that issue no stock, such 
agents can not be expected to accept the 
principles of the Board or to assist in 
their furtherance. Nor can agents who 
represent both stock and mutual companies 
be expected to accept completely the 
Board’s philosophy of doing business. In 
the light of these considerations, the rule 
which restricts membership to those agents 
who represent and continue to represent 
stock insurance companies exclusively, 
does not seem unreasonable. As shown 
above, members may resign without suffer- 
ing any detriment to their competitive 
position. A rule of a trade association that 
invokes no economic sanction for its viola- 
tion, cannot be said to unduly interfere 
with the free choice of agents to retain 
or relinquish their membership. 
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[Concerted Refusal to Deal] 


The rule is also an agreement among the 
members not to compete with one another 
by selling mutual insurance, or, as other- 
wise stated, it is an agreement of the mem- 
bers not to represent mutual companies. 
It is this concerted refusal to deal with 
mutual companies that the Government 
claims constitutes an unreasonable restraint 
of trade. 


As I read the cases, a concerted refusal 
to deal is illegal if it actually does or 
probably will result in harm to individuals 
or to the public. As succinctly stated in 
Eastern States Lumber, supra, a concerted 
refusal to deal “may be prohibited or 
punished if the result be hurtful to the public 
or to the individual against whom the con- 
certed action is directed.” (Emph. sup.) 


In support of its claim that the concerted 
refusal of Board members to represent 
mutual companies is an unreasonable re- 
straint of trade, the Government relies 
almost entirely upon its contention that 
all concerted refusals to deal are illegal 
per se. For the reasons stated supra (pp. 20 
to 23 inclusive) I am of the opinion that 
the principle for which the Government 
contends has no application here. 

[Competition] 

In addition, the Government argues that 
“The agreement of the Board members, 
who are in a preferred position with 
respect to the great bulk of the insurance 
business in Cuyahoga County, interferes 
with the access of mutual companies to 
the business represented by Board 
members.” 


The logic of this argument is difficult to 
comprehend. The market for insurance 
is composed of those members of the pub- 
lic who are potential buyers of insurance 
and those who have policies that will be 
renewed. The rule of the Board does not 
foreclose the competition of mutual com- 
panies from any portion of the market. 
It interferes in no way with the free and 
unrestricted opportunity of mutual com- 
panies, acting their own employees and 
agents and through non-Board stock 
agents, to solicit business from all poten- 
tial buyers of insurance and all policy- 
holders, including customers of Board 
members. It is true that Board members 
enjoy a preferential position in respect 
of a large portion of the insurance business 
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in Cuyahoga County. This is due to many 
factors, not the least of which is the 
greater number of stock companies and 
stock company agents doing business in 
Cuyahoga County. It is due in substantial 
part also to the agents’ ownership of 
their expiration rights. It may be difficult 
for competitors to wrest this business from 
the Board agents. But the fact that such 
competition is difficult does not mean 
necessarily that the successful Board agents 
have attained their “preferred position” by 
illegal means. As was said in Federal 
Trade Commission v. Curtis, 260 U. S. 568, 
582: 

“Effective competition requires that 
traders have large freedom of action 
when conducting their own affairs. Suc- 
cess alone does not show reprehensible 
methods, although it may increase or 
render insuperable the difficulties which 
rivals must face.” 

It is probable that a substantial propor- 
tion of mutual companies are not inter- 
ested in the Government’s attack on the 
rule. It is alleged in the Complaint and 
admitted in the Answer that “a majority 
of all mutual companies in Cuyahoga 
County deal through branch offices, al- 
though some utilize the services of agents.” 
These companies, like direct-writing stock 
insurance companies, prefer to do business 
directly with the public through their own 
employees rather than through independ- 
en agents. Few, if any, of such companies 
appoint independent agents. Those mutual 
companies which refuse to appoint any 
independent agents are in no way affected 
by the refusal of independent stock agents 
to deal with them. It is seriously to be 
doubted also that mutual companies which 
“utilize the services of agents” have any 
real interest in obtaining Board agents to 
represent them. Mutual companies know 
they cannot expect effective sales efforts 
in their behalf from agents who are wedded 
to stock companies and who stand to lose 
valuable property rights by selling mutual 
insurance. Like other sales organizations, 
mutual companies necessarily must rely 
upon the efforts of their own loyal repre- 
sentatives who are convinced of the ad- 
vantages of mutual insurance and who can 
present its merits to prospective customers 
with sincerity and enthusiasm. It is a mat- 
ter of common knowledge that entrance 
into the insurance business requires little 
or no capital investment and no special 
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training or skill. Newcomers are con- 
stantly entering the field. This affords mu- 
tual companies frequent and numerous 
opportunities to increase the number of their 
outlets. Available to mutual companies 
also are the vast and varied agencies of 
advertising and communication through 
which they may acquaint the public with 
the merits of their indemnity contracts. 
There is nothing in the record to indicate 
that mutual companies have been adversely 
affected by the rule. On the contrary, 
such evidence as there is on the subject 
tends to show that mutual companies and 
mutual agents do a prosperous and profit- 
able business in Cuyahoga County. Benja- 
min Sager, one of the two afhants above 
referred to, states: 


“Mutual first insurance agents and mu- 
tual fire insurance companies have grown 
and flourished under the competitive 
climate which existed at the time of the 
filing of the above captioned action.” 
In addition and in relation to the ex- 

change of surplus business, Sager said: 


“Mutual agents experience no difficulty 
in brokering their surplus or excess good 
business with other agents or other com- 
panies.” 


In this connection, afhant Homer Har- 
rison states: 


“In my experience over these many 
years I have never experienced any in- 
ability to write as much coverage on 
acceptable business as would be required.” 


While these statements are untested by 
cross-examination, they are the sworn testi- 
mony of experienced and responsible men, 
and, being uncontroverted, must be ac- 
corded substantial weight. 
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[Questions of Fact] 


Under the evidence in the record it can- 
not be held as a matter of law that the 
competition of mutual companies has been 
substantially lessened by the Board rule 
or that mutual companies or their agents 
have suffered economic injury by virtue 
of its operation. Nor has the Govern- 
ment submitted evidence tending to show 
that the rule has affected the price structure 
of the insurance business in Cuyahoga 
County or otherwise detrimentally affected 
the public interest. While the Board’s evi- 
dence is sufficient to repel the Govern- 
ment’s attack, it does not meet the standard 
of proof required to sustain the Board’s 
motion for summary judgment. The Board’s 
proof does not compel the inference that no 
harm has resulted or probably will not re- 
sult to mutual companies or to the public. 
In view of the paucity of relevant evidence, 
it cannot be held as a matter of law that 
the operation of the rule does not adversely 
affect the paramount public interest. 


Although both parties have filed for 
summary judgment, it appears that there 
are genuine disputes of fact as to the 
effect of the rule on mutual companies 
and the public. These are disputes which 
can be resolved only upon a consideration 
of all relevant data in a hearing on the 
merits. Furthermore, the issues here pre- 
sented are of such importance as to re- 
quire the presentation and consideration 
of all available relevant evidence. Times- 
Picayune v. United States, [1953 TRADE CASES 
67,494], 345 U. S. 594; United States v. 
Griffith [1948-1949 Trape Cases { 62,246], 
334 U.S. 100. 


The motions for summary judgment of 
both parties are overruled. A decree may be 
prepared in accordance with the foregoing. 


[] 68,461] Sunbeam Corporation v. Saul Z. Oppenheim, et al. 
In the Superior Court of the State of California, in and for the County of Los Angeles. 


No. 585176. Filed July 18, 1956. 


California Fair Trade Act and McGuire Act 


Fair Trade—Enforcement of Fair Trade Prices—Contempt—Decree Entered Before 
McGuire Act—Validity—Effect of McGuire Act.—In a contempt proceeding alleging the 
violation of a fair trade injunction, an order to show cause was dismissed on the ground 
that the injunction, restraining a nonsigner from selling an interstate seller’s commodities 
below fair trade prices, was void because after the decree was entered, the United States 
Supreme Court held (Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S. 384, 1950-1951 
Trave Cases {[ 62,823) that a statute similar to the California Fair Trade Act ae as to 
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nonsigners, in conflict with the Sherman Act and was therefore void as to nonsigners. 
An injunction based on a void statute is void. Although it has been held that the McGuire 
Act validated the California Act as to nonsigners, this validation was not retroactive, and 


the injunction remains void, 


See Fair Trade, Vol. 1, § 3040.40, 3258.05, 3380.05. 


For the plaintiff: Bernard E. Ingram, Los Angeles, Cal.; Landels & Weigel by 
Stanley A. Weigel, Sdn Francisco, Cal.; and Harry A. Keithly, Los Angeles, Cal. 


For the defendant: Alfred R. Meyers, Beverly Hills, Cal. 


Memo 


[Far Trade Injunction—V alidity | 


FRANK G. Swatn, Judge [Jn full text]: On 
April 27, 1951, this court and this judge 
issued, pursuant to stipulation, a permanent 
injunction under the provisions of the Cali- 
fornia Fair Trade Act (Bus. & Prof. Code 
16900-16905) restraining the defendant from 
selling plaintiff's commodities at less than 
fair trade prices. The plaintiff was doing 
business in interstate business. The defend- 
ant was a non-signing retailer. 


Shortly after the decree was entered, the 
United States Supreme Court held (Schweg- 
mann Bros. v. Calvert Distillers Corp. (1951) 
[1950-1951 Trane CAsEs § 62,823], 341 U. S. 
384; 95 L. Ed. 1035) a statute similar to the 
California Fair Trade Act was, as to non- 
signers, in conflict with the Sherman Anti- 
Trust Act (26 Stats. 209 (1890)) as amended 
by the Miller-Tydings Act (50 Stat. 693 
(1937)) and was therefore void as to non- 
signers. 

An injunction based on a void statute is 
void and beyond the jurisdiction of the 
court. It may be attacked in contempt pro- 


ceedings (In re Laws (1948), 31 Cal. 2d 846). 
In McLaughlin v. Superior Court (1954), 128 
Cal. App. 2d 62, 65, the court said: “It is 
fundamental that one may not be held in 
contempt for violating a court order unless 
such order is valid and enforceable.” 


[McGuire Act] 


It is true that the McGuire Act (66 Stats. 
632), adopted in 1952, authorized states to 
extend fair trade price fixing to non-signers 
and it has been held (Scovill Mfg. Co. v. 
Skaggs Pay Less Drug Store (1955) [1955 
TRADE CasEs { 68,234], 45 Cal. 2d 881) that 
this validated the California Fair Trade Act 
as to non-signers. But this validation was 
not retroactive and the decree in question 
remains void. 


[Erroneous Decree] 


The court further states, that if it should 
be held that the decree was not void but 
was merely error within its jurisdiction, 
this court in the instant case would decline 
to punish the defendant for violating an 
erroneous decree. The Order to Show Cause 
Re Contempt is dismissed. 


[ 68,462] Roy Henderson, H. H. Jones, Milton Nolley, W. F. Baker, A. G. Warner, 
Jr., and Mid-South Milk Producers Association v. Hugh H. Hogue and John R. Knott, 
individually and d/b/a Hogue & Knott, Super Markets. 


In the Court of Appeals of Tennessee, Western Section at Jackson. Filed August 


23, 1956. 


From the Chancery Court of Shelby County. Hon. Hamirton E. Lrrtre, Chancellor. 


Affirmed. 


Tennessee Unfair Sales Act 


Sales Below Cost—State Law—Effect of Similar Law Relating to Milk.—In an action 
by a milk producers’ association and member producers charging that a grocery store 
sold milk at retail below cost in violation of the Tennessee Unfair Sales Act and also 
in violation of a Tennessee law making it unlawful to sell milk below cost (but which 
did not define “cost”), the plaintiffs’ contention that the milk law, enacted after the 


Trade Regulation Reports | 68,462 


Number 56—164 
9-7-56 


Court Decisions 
Henderson v. Hogue 


71,934 


Unfair Sales Act, should be construed with reference to the Unfair Sales Act, and, there- 
fore, the method of estimating cost provided for in the Unfair Sales Act should be applicable 
with reference to the milk law, was rejected. The provisions of an act applicable to a 
specific subject remove that subject from the provisions of an act applying to a broader 
or more general subject. This is especially true where the specific act is passed after 
the more general one. The Unfair Sales Act is broad enough to cover milk, but when 
the milk law was passed, it showed that the Legislature intended to treat milk separately 
and differently from other merchandise. 


See Sales Below Cost, Vol. 2, § 7131, 7231. 


Sales Below Cost—State Law—Proof of Unlawful Sales—Unlawful Intent or Effect. 
—In an action by a milk producers’ association and member producers charging that a 
grocery store sold milk at retail below cost in violation of the Tennessee Unfair Sales 
Act and also in violation of a Tennessee law making it unlawful to sell milk below cost 
(which the court construed as superseding the Unfair Sales Act as to milk), it was held 
that the plaintiffs failed to prove unlawful sales below cost. Proof of sales below cost 
does not make a prima facie case of a violation of the Unfair Sales Act. There was no 
showing that the grocery store violated the policy of the Unfair Sales Act. The alleged 
sales did not unreasonably restrain trade nor tend to create a monopoly. The only 
purpose of the store in selling the milk at such prices was that it had selected that 
item for what is known as a “loss leader,” for the purpose of attracting customers. 
That purpose is not prohibited by either the Unfair Sales Act or the milk law. The sales 
were not made with the intent to injure or destroy competition or with the intent to 
create a monopoly. 


See Sales Below Cost, Vol. 2, § 7151.45. 


Sales Below Cost—State Law—Enforcement of Law—Who May Bring Suit—A milk 
producers’ association and member producers did not have the right to maintain an action 
to enjoin a grocery store from selling milk at retail below cost. The Tennessee Unfair 
Sales Act provides that any person damaged or who is threatened with loss or damage, 
by reason of a violation of the Act, shall have the right to apply for an injunction to 
restrain the unlawful sale. The alleged sales below cost by the grocery store did not 
injure the association or its members; therefore, they were not within the class of 
persons entitled to maintain such an action. 


See Sales Below Cost, Vol. 2, J 7241. 


Sales Below Cost—State Law—Enforcement—Injunctive Relief—In an action by 
a milk producers’ association and member producers charging that a grocery store sold 
milk at retail below cost in violation of the Tennessee Unfair Sales Act and a Tennessee 
law prohibiting the sale of milk below cost, a reviewing court held that it, as well as 
the trial court, would be justified in denying injunctive relief in the interest of the public. 
The denial of an injunction, rather than the granting of an injunction, would be in the 
interest of the public. 


See Sales Below Cost, Vol. 2, § 7263.45. 


For the appellants: Harsh and Pierce, Alan M. Prewitt, Jr., and Kenneth Larkey, 
Memphis, Tenn. 


For the appellees: Chandler, Shepherd, Heiskell & Williams, and Longstreet Heiskell, 
Memphis, Tenn. 


[Sales Below Cost Alleged] 


_ Bryacu, Justice [In full text]: This cause 
involves a suit by appellants as complain- 


as in the lower court, complainants and 
defendants. 


[Acts Involved] 


ants in the lower court to enjoin appellees, 
who were defendants in the lower court, 
from selling milk at retail for less than cost. 
For convenience, the parties will be styled 
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Complainants, who were the Mid-South 
Milk Producers Association, and some of 
its individual members, charged in their 
original injunction bill that the defendants, 
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Hogue & Knott, operators of several so- 
called Supermarket Stores, were selling milk 
at retail below cost and in violation of Sec. 
6770.7, et seg. of Williams Code (Chapter 
69 of the Public Acts of 1937, Sec. 69-301— 
69-306, Tenn. Code Ann.), and also in vio- 
lation of the provisions of Chapter 74, Public 
Acts of 1955. Chapter 69, Public Acts of 1937 
is known as the Unfair Sales Act. Chapter 74, 
Public Acts of 1955 is not an amendment to 
same, but is similar in its provisions except that 
it is limited, exclusively, to the sale of milk 
and milk products. The 1937 Act makes it 
unlawful to sell merchandise of any kind 
for less than cost, with the intent or effect 
of inducing the purchasing of other mer- 
chandise or of unfairly diverting trade from 
a competitor or otherwise injuring a com- 
petitor, or where such sales tend to create 
a monopoly. The 1937 Act provides that 
cost shall include overhead, which over- 
head, in the absence of proof, shall be 
presumed to be 6% of the original cost. 
The 1955 Act makes it unlawful to sell 
milk below cost with the intent to injure 
or destroy competition, or with the intent 
to create a monopoly, but it does not define 
REOSt mu SCHON Se Obe the 193 779Nct (Sec: 
6770.9 Williams Code, 69-305 Tenn. Code 
Ann.) makes it a misdemeanor for any re- 
tailer, in contravention of the policy of this 
chapter, to advertise, offer to sell or sell at 
retail any merchandise at less than cost to 
the retailer as defined in this chapter, and 
provides for fines for violation, which fines 
are made heavier for subsequent convic- 
tions after a first conviction. Said Section 
also provides, 


“Proof of any such advertising, offer to 
sell or sale by any retailer or wholesaler 
in contravention of the policy of this 
chapter shall be prima facie evidence of 
a violation of this chapter.” 


Section 3 of the 1955 Act provides for both 
fine and imprisonment for violation of the 
Act. Section 4 of the 1937 Act (Sec. 6770.10 
Williams Code, 69-306 Tenn. Code Ann.) 


provides 


“In addition to the penalties provided in 
this chapter, the States Attorney or any 
(County or any person damaged, or who 
fis threatened with loss or damage, by 
reason of a violation of this chapter, 
shall have the right to apply for an in- 
gjunction, and any court of competent 
jurisdiction shall have power to restrain 
sales in violation of this chapter”, 


and Section 3 of the 1955 Act provides, 
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“In addition to the criminal penalties 
herein provided, violation of this Act may 
be enjoined at the suit of any person 
aggrieved or about to be aggrieved there- 
by, or at the suit of the Commissioner of 
Agriculture.” 


The complainant, Mid-South Milk Pro- 
ducers Association is a cooperative associa- 
tion incorporated under the laws of Tennessee 
with several hundred members who own 
dairy herds, mainly within a radius of one 
hundred miles of Memphis, Tennessee, in 
West Tennessee, Eastern Arkansas and 
North Mississippi. These members produce 
milk and turn it over to the Mid-South 
Milk Producers Association for sale, pur- 
suant to a contract entered into between 
the Association and all of its members. 
The Association is given complete power 
by this contract to dispose of the milk. 
The milk is, in most instances, delivered by 
the producer direct to the distributors or 
handlers, but in legal effect is sold by the 
Association to the handlers. The individual 
complainants are members of the Mid- 
South Producers Association who live in 
Shelby County, Tennessee, produce milk 
from cows which they own and market the 
same through said Association. 


[Federal Market Order] 


‘There is, in effect, in the Memphis mar- 
ket area a Federal Market Order adminis- 
tered by an administrator appointed by the 
United States Department of Agriculture, 
which Order sets up a formula involving 
several factors by means of which the price 
of milk paid producers by distributors, who 
are called handlers in the Order, is fixed. 
This Order fixes one price for what is 
called Class I milk, Class I milk being, in 
the main, milk which is sold to the con- 
sumer as fluid milk or fluid cream. Another 
price, approximately $2.00 per hundred 
weight less at the time with which this 
suit is concerned, is fixed by the Order for 
Class II milk. Class II milk is that milk 
which is sometimes called surplus and is 
used for the making of cheese, ice cream, 
powdered milk, and perhaps other products. 
The Federal Marketing Order fixes only 
the prices paid to the producer by the 
processor and distributor; not the price at 
which the distributor sells. The Federal 
Marketing Order is designed to bring about 
the result of securing to producers a fair 
price for their milk, producing a stable, de- 
pendable supply of locally produced milk to 
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take care of the needs of the citizenry and 
rendering this area independent of Wis- 
consin and northern states for its vital milk 
supply. Whenever milk produced by per- 
sons not members of the Mid-South Milk 
Producers Association is brought into the 
Memphis market and sold, while milk pro- 
duced by members of the Association is 
being offered for sale, such sales reduce, 
by the quantity thus sold, the quantity of 
milk produced by members of the Associa- 
tion, which would otherwise be sold at 
Class I price, and thus increase the quan- 
tity of milk which the Association must 
sell at the Class II price. This brings about 
the result that the Association and its mem- 
bers lose $2.00 per hundred weight on ac- 
count of milk thus brought into the market 
that is not produced by members of the 
Association and is sold as Class 1 milk. A 
half gallon of milk of a butterfat content 
ordinarily sold on the Memphis market 
weighs 4.30 pounds, so that for every one- 
half gallon of milk, the sale of which is 
lost by complainants as a result of sales of 
milk produced by others, the complainants 
lose 8.6 cents, if complainants are thus com- 
pelled to sell such quantity of milk as Class 
II milk. This, of course, is on the assump- 
tion that milk thus sold as Class I] milk 
would otherwise have been sold as Class I 
milk. 
[Milk Distributors] 


There are six distributors of milk in 
Memphis exclusive of retail stores or markets, 
each of which distributors buys mainly 
from the complainant, Mid-South Milk Pro- 
ducers Association, and whose purchases 
from other sources are negligible. The 
Dean Milk Company and the Terry Dairy 
Products Company, whose milk processing 
plants are in Arkansas, have both come 
into the Memphis market recently. These 
Arkansas plants do not buy milk from 
Complainant Mid-South Milk Producers 
Association. To the extent that the Dean 
Milk Company and the Terry Dairy Products 
Company sell milk in the Memphis market 
as Class I milk, an equivalent quantity 
must be sold by the Association at the 
Class II price, which is approximately 
$2.00 per hundred weight less. Since March 
1, 1955, and during the time involved in 
this litigation, the wholesale price charged 
by all distributors to stores in Memphis 
has been 36¢ per half gallon. This price 
has been charged by all six of the Mem- 
phis distributors, viz. Forest Hill Dairy, 
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Clover Farm Dairy, Klinke-Reed Dairies, 
Meadowbrook Dairy, Cedar Grove Dairy, 
and Stedland Jersey Farms. The Dean 
Milk Company of Conway, Arkansas, and 
the Terry Dairy Products Co. of Little Rock, 
Arkansas have also sold milk at this same price. 


[Sales of Milk] 


During the period, March 1, 1955 to the 
trial of this cause, the defendants, Hogue 
& Knott, according to testimony in the 
record, sold at 36¢ per half gallon, which 
was the same price they paid for same, 
some 3000 to 4000 gallons per week pur- 
chased from the Dean Milk Company and 
about one-fifth to one-sixth of that quantity 
purchased from the Klinke-Reed Dairies, 
which latter quantity was produced by mem- 
bers -of the Mid-South Milk Producers 
Association. 

The defendants, Hogue & Knott operate 
in Memphis two cash and carry grocery 
stores at which, along with other mer- 
chandise, they sell milk. There are in 
Memphis 1145 other stores selling milk to 
consumers. The route salesmen of the local 
dairy companies also sell milk by home 
delivery. The statistical records of the Fed- 
eral Milk Administrator for the year 1954 
show total sales of fresh milk in the Mem- 
phis marketing area of over 126,000,000 
pounds. During this same period, the milk 
sales of defendants was estimated to be 
500,000 pounds or about % of 1% of the 
total milk sold. 


[Source of Supply] 


In 1952 the defendants, Hogue & Knott, 
were handling milk supplied to the Mid- 
South Milk Producers Association by Mem- 
phis processors, including Forest Hill Dairy, 
which advertises ‘More people drink Forest 
Hill milk than any other kind.” Defendants 
at that time advertised Forest Hill milk 
at a price several cents under the Forest 
Hill home delivery price, and when de- 
fendants insisted that they had a right to 
do so, the Forest Hill Dairy and other 
Memphis processors, except Klinke Brothers, 
refused to deliver their milk to defend- 
ants’ stores. Klinke Brothers is not listed 
as one of the processors supplied by the 
Mid-South Milk Producers Association, and 
until the Dean Milk Company of Conway, 
Arkansas and the Terry Dairy Products 
Co. of Little Rock, Arkansas entered the 
Memphis market, defendants had no source 
of supply other than said Klinke Brothers. 
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[Alleged Unlawful Sales] 


During the time complained of in com- 
plainants’ bill, defendants were selling milk 
at 36¢ per half gallon, which is the same 
price at which they were purchasing same. 
The price was marked on it by the milk 
salesmen who delivered same and placed it 
in defendants’ refrigerators; and according 
to the testimony of defendant Knott, the 
overhead expense attributable to the han- 
dling of milk is insignificant, amounting only 
to a fraction of a cent. At one time before 
this lawsuit was filed and about the time 
the 1955 Statute was passed, defendants did 
sell milk at 33¢ per half gallon, but when 
their attention was called to the Statute in 
question, they ceased selling at that price 
and have since sold at no less than 36¢ 
per half gallon. During the same time that 
defendants were selling milk at 36¢ per half 
gallon, many other Memphis stores were 
selling milk at the same or a lower price. 


[Dismissal—Claimed Errors] 


The Chancellor dismissed complainants’ 
bill and they have appealed. 


As appellants in this Court, complainants 
have filed eleven assignments of error, 
which are as follows: 


“1, The Court erred in holding that the 
sales of milk below cost by the Appellees 
were not made with the intent of induc- 
ing the purchase of other merchandise or 
of unfairly diverting trade from a com- 
petitor or otherwise injuring a com- 
petitor. 

“2. The Court erred in refusing to hold 
that the effect of the sales below cost by 
Appellees was to tend to deceive or mis- 
lead purchasers and prospective pur- 
chasers and to substantially lessen com- 
petition and unreasonably restrain trade 
and tend to create a monopoly. 


“3. The Court erred in declining to 
hold that the advertising, offers to sell 
and sales by the Appellees below cost 
were in contravention of the policy of the 
Unfair Sales Act and of Chapter 74 of 
the Public Acts of 1955. 

“4 The Court erred in declining to 
hold that proof of the advertising, offers 
to sell and sales by the Appellees of milk 
below cost plus overhead were prima 
facie evidence of violation of the Unfair 
Sales Act and of Chapter 74 of the Public 
Acts of 1955; that upon the making of 
such proof it was encumbent upon the 
Appellees to prove that they had not 

- made sales below cost as defined in the 
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said Acts or that if such sales had been 
made they were not made with the intent 
or effect condemned in said Acts. 


“5, The Court erred in declining to 
hold that the Appellees had violated the 
‘provisions of the Unfair Sales Act and 
Chapter 74 of the Public Acts of 1955 
by selling milk below cost; that the proof 
of said sales below cost is prima facie 
evidence of violation of both Acts; that 
there was no proof calculated to offset 
the prima facie evidence of violation 
except the self serving denial of Appellees 
that the sales below cost were made with 
the intent or effect proscribed by said 
Acts which denial was insufficient to 
Quesseius the prima facie evidence afore- 
said. 


“6. The Court erred in refusing to hold 
that Appellees were conclusively pre- 
sumed to have intended the natural con- 
sequences of their voluntary acts which 
consequences were that the purchase of 
other merchandise than milk was induced, 
trade was unfairly diverted from com- 
petitors, competitors were otherwise in- 
jured, purchasers and prospective pur- 
chasers were misled, competition lessened, 
trade restrained and a tendency toward 
monopoly was created. 


“7. The Court erred in holding that the 
Unfair Sales Act, Chapter 69 of the 
Public Acts of 1937, and Chapter 74 of 
the Public Acts of 1955 are not to be 
construed im pari materia. 


“8. The Court erred in holding that the 
advertising of the Appellees was not mis- 
leading to the public. 


“OQ. The Court erred in holding that the 
practice of advertising and selling so- 
called ‘loss leaders’ below cost is a well 
settled practice and is not prohibited by 
the Fair Sales Act and by Chapter 74 of 
the Public Acts of 1955. 


“10. The Court erred in declining to 
hold that the sales of milk by the Appellees 
at 36¢ per half gallon were below cost, 
were made with the intent to injure or 
destroy competition and with the intent 
to create a monopoly and that proof of 
such acts constituted prima facie evidence 
of such intent, which prima facie evidence 
was not overcome by any other proof in 
the case. 

“11. The Court erred in declining to 
enjoin the Appellees from selling milk 
below cost and in dismissing the Bill 
‘with prejudice’.” 

These assignments of error all raise the 
single question of whether or not the 
Chancellor was correct in dismissing com- 
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plainants’ bill and in denying the injunction 
which they applied for. 


[Intent] 


The Chancellor expressly found as a fact, 
“The acts of the defendants in advertis- 
ing, offering for sale, and selling milk at 
36¢ were not done ‘with the intent to 
injure or destroy competition or with the 
intent to create a monopoly’.” 
We concur in this finding of fact. This 
should be conclusive of the law suit. We 
will, however, discuss some of the conten- 
tions made by both complainants and de- 
fendants and dispose of them separately. 


[Milk Act Applicable} 


Complainants insist that the 1955 Act 
should be construed in pari materia with the 
1937 Act, and that therefore, the method 
of estimating costs provided for in the 1937 
Act should also be applicable with refer- 
ence to the 1955 Act. We cannot agree 
with this contention of complainants. The 
general rule is that the provisions of an 
Act applicable to a specific subject remove 
that subject from the provisions of an Act 
applying to a broader or more general sub- 
ject. This is especially true where the 
specific Act is passed after the more gen- 
eral one. On this subject we quote from 
Corpus Juris Secundum, as follows: 


“Tt is a fundamental rule that where 
the general statute, if standing alone, 
would include the same matter as the 
special Act, and thus conflict with it, the 
special Act will be considered as an 
exception to, or qualification of the gen- 
eral statute, whether it was passed before 
or after such general enactment. Where 
the special statute is later, it will be 
regarded as an exception to or qualifica- 
tion of the prior general one.” 82 C. J. S., 
Sec. 369, page 843-844. 


The 1937 Act, in its terms, is broad 
enough to cover milk, but when the 1955 
Act was passed, it showed that the Legis- 
lature intended to treat milk separately and 
differently from other merchandise. This 
view is confirmed by the fact that the 1955 
Act is brought into the Tennessee Code 
Annotated in the chapter with other regu- 
lations of milk and milk products. There 
are numerous regulations as to milk, be- 
cause it is a vital health food which must 
be handled carefully to prevent contamina- 
tion and injury to the consumer. 
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On this same subject, American Juris- 
prudence says: 

“It is well settled that a special or 
specific law repeals an earlier general or 
broad law to the extent of any irrecon- 
cilable conflict between their provisions. 
The special or specific statute circum- 
scribes the effect of the prior general or 
broad Act from which it differs, and 
operates to ingraft thereon an exception 
to the extent of the conflict. Hence, a 
statute enacted for the primary purpose 
of dealing with a particular subject pre- 
scribing terms and conditions covering 
the subject matter, supersedes a general 
statute which does not refer to that 
‘subject, although broad enough to cover 
it.’ 50 Am. Jur.,. STATUTES—Sec. 563, 
page 564, 


[Proof of Unlawful Sales] 


Complainants contend that having proved 
sales by defendant at less than cost, accord- 
ing to their view of what constitutes cost, 
which according to the 1937 Act includes 
the addition of 6% to cover overhead 
expenses, they have made out a prima 
facie case under the provisions of Section 
3 of Chapter 74, Acts of 1955. As pointed 
out above, complainants have not proved 
sales by defendants below cost, except in 
one instance which occurred some time 
before the present suit was filed and which 
was discontinued by defendants. Assuming, 
however, that complainants’ view should be 
the one taken, still, complainants have not 
made a prima facie case as provided for in 
the Act. Proof of sales below cost does 
not, as contended for by complainants, 
make a prima facie case, even under the 
Act of 1937. Apparently, complainants 
have misconceived the language of the 
statute in question, and have also over- 
looked the construction of same by the 
Court of Appeals in Acme Distributing Co. 
v. Thormi [1940-1943 Trane Cases [56,029], 
23 Tenn. Ap. 638, 643; 136 S. W. (2nd) 734. 
In this case, Judge Crownover, speaking 
for the Court of Appeals, said: 

“Under this Act, sales below cost are 
only prohibited when engaged in with the 
intent to injure competitors and lessen com- 
petition.” Acme Distributing Co. v. Thorni, 
ries Ap. 638, 643; 136 S. W. (2nd) 
As was held by the Chancellor in his 

“Findings and Opinion”: 

“The policy of the Unfair Sales Act, 
insofar as it is material to any issue in 
this case, may be summarized as follows: 
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“A. Advertising, offers to sell or sales 
by retailers * * * at less than cost 
* * * with the intent or effect of: 


“(I) Inducing the purchase of other 
merchandise, or 
“(II) Of unfairly diverting trade from 

a competitor or otherwise injuring a com- 

‘petitor; 

( “Impair and prevent fair competition, 

injure public welfare, and are unfair com- 

petition and contrary to public policy; 
“B. Where the result of such advertis- 
ing, offers, or sale is: 
“(I) To tend to deceive or mislead any 
purchaser or prospective purchaser, 
“(II) Or substantially to lessen com- 
petition or unreasonably to restrain trade, 
“(III) Or tend to create a monopoly 
in any line of commerce.” 

There is no showing that defendants 
either deceived or undertook to deceive 
customers, and there was no “tie-in” of the 
milk offered at 36¢ per half gallon with 
other merchandise, nor necessity of pur- 
chasing other merchandise in order to 
obtain the milk at 36¢ per half gallon, nor 
is there any showing in the evidence of any 
other violation by defendants of the policy 
of the Unfair Sales Act, quoted above. 
Furthermore, defendants’ sales did not un- 
reasonably restrain trade nor tend to create 
a monopoly. The record shows that there 
are some 1,147 retail outlets for milk in 
Memphis of which defendants owned only 
2. To conclude, therefore, that defendants 
are tending to create a monopoly would be 
manifestly absurd. In addition to the 1,147 
outlets, various distributors deliver milk to 
homes direct. The only showing in this 
record of any tendency towards creation 
of a monopoly is that complainants, them- 
selves, attempted to do so when they 
refused to sell milk to defendants unless 
defendants would agree to sell only at the 
home delivery price. After this refusal of 
sale to defendants, defendants had only 
Klinke Brothers to buy from until Dean’s 
and Terry’s entered the Memphis market. 


As was stated by the Chancellor in his 
opinion: 


“The evidence indicates that the price 
structure on milk sales to consumers was 
relatively stable in the Memphis market 
until Dean’s and Terryland entered the 
market, but in resulting competition the 
price structure on sales to consumers 
appears to have become less stable. Be- 
fore the entry of Dean’s and Terryland 
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into the Memphis market, it appears that 
the distributors and handlers were en- 
deavoring, with apparent success, to have 
retail outlets sell to consumers at the 
same price level as the price on residen- 
tial sales by route men. Since the entry 
of Dean’s and Terryland into the Mem- 
phis market, there appears to have been 
no variations in the price at which milk 
has been sold by various distributors or 
thandlers to retail outlets, or variations 
in the price at which milk has been sold 
to residential consumers by route men, 
but there has been considerable fluctua- 
tion in the price at which milk has been 
sold by retail outlets, including partic- 
ularly grocery stores.” 
‘As was also said in 
Opinion: 

“The evidence further shows that the 
total milk sales in the Memphis market 
during 1954 amounted to over 126,000,000 
pounds, while the total sales of defend- 
ants during this period was less than 
500,000 pounds (approximately 4,000 
quarts per week at 2.15 pounds per quart) 
or less than one-half of one percent of 
the milk sales in the Memphis market 
during the aforesaid time.” 


[Purpose of Sales] 


We concur in the above quoted portions 
of the Chancellor’s opinion, and we concur 
also in his holding that the only purpose 
of defendants in advertising and selling 
milk at 36¢ per half gallon was that they 
had selected that item for what is known 
as a “Loss Leader,’ for the purpose of 
attracting customers to their stores and 
that such purpose has not been prohibited 
by either of the laws relied on by complain- 
ants, nor by any other law which up to 
now has been passed by the Legislature. 


the Chancellor’s 


[Right To Maintain Sut] 


The conclusion which we have reached, 
viz., that of affirming the decision of the 
Chancellor, is fortified by several additional 
considerations, some of which were touched 
on by the Chancellor in his opinion. 

In the first place, complainants do not 
bring themselves within the group of per- 
sons who are entitled to maintain the pres- 
ent suit, even if defendants were guilty as 
charged. 

The Act of 1937 in Section 4 of same, 
(6770.10 Williams Code, 69-306 Tenn. Code 
Ann.) provides: 

“Tn addition to the penalties prescribed 
in this Act, the State’s Attorney of any 
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county or any person damaged or who 
is threatened with loss or damage, by 
reason of a violation of this Act, shall 
have the right to apply for an injunction, 
and any court of competent jurisdiction 
shall have power to restrain sales in 
violation of this Act.” 


Section 3, Chapter 74 of Public Acts of 
1955 provides on this subject: 


“Tn addition to the criminal penalties 
herein provided, violation of this Act 
may be enjoined at the suit of any person 
aggrieved or about to be aggrieved there- 
by, or at the suit of the Commissioner of 
\Agriculture.” 


A simple analysis of the evidence shows 
that it is not sales at or below cost by 
defendants which are injuring complainants, 
but sales by defendants and others of 
Dean’s and ‘Terry’s milk, producers of 
which are not members of the Mid-South 
Milk Producers Association. Complainants 
are just as much damaged by sales of 
Terry’s or Dean’s milk, even at a higher 
price, as they are by sales at the price 
complained of. In this aspect of the situa- 
tion, we do not consider that complainants 
bring themselves within the class of per- 
sons damaged or aggrieved as defined in 
either the 1937 Act or the 1955 Act. 


[Validity of Milk Act} 


Defendants contend that Chapter 74 of 
the Act of 1955 is unconstitutional as 
violating Article I, Section 8, Article XJ, 
Section 8 of the Constitution of Tennessee, 
the Fourteenth Amendment of the Consti- 
tution of the United States, and the Inter- 
state Commerce clause of the Constitution 
of the United States. 


The constitutionality of the 1937 Act has 
been expressly upheld by our Supreme 
Court in the case of Rust v. Griggs, 172 
Tenn. 565, 113 S. W: (2nd) 733, and we 
are bound by that decision. The 1955 Act 
has not been passed upon as yet. The facts 
in the case at bar are totally unlike those 
involved in the case of Rust v. Griggs. 
There, the advertisement of the merchant 
was obviously deceptive in that the adver- 
tisement of fruit jars and sugar below cost 
included the heading “Attention House- 
wives! We Offer These Canning Season 
Specials,” accompanied by the defendant’s 
trade name and address and the words 
“Pay Cash; Pay Less.” Other items which 
might appropriately be used along with the 
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items advertised below cost were, however, 
advertised in the same advertisement at 
prices in excess of the current market for 
such items. In addition, that case was 
before the Court on Demurrer, so that the 
specific charges of fraud and deception 
were, for the purposes of the case, ad- 
mitted. 


Although the Unfair Sales Act of 1937 
was held constitutional in Rust v. Griggs, 
the Supreme Court, in its opinion in that 
case written by Mr. Chief Justice Green, 
said: 

“Sales at less than cost therefore are 
mot denounced by the Act of 1937 unless 
such sales are made with the intent or 
effect to deceive the public, to injure 
‘competition, or to destroy competition.” 
Rust v. Griggs, 172 Tenn. 565, 571; 113 
S. W. (2nd) 733. 


The Chancellor indicated in his opinion, 
with which we agree, that the 1955 Act, 
so far as it affects shipments of milk from 
States other than Tennessee into Tennessee, 
probably violates the Interstate Commerce 
clause of the Federal Constitution; but he 
did not consider that it was necessary to 
pass on the constitutionality of this Act in 
order to reach the conclusion which he did. 
We are of the same opinion and feel that 
the constitutionality of the Act in question 
should be predemitted, or at least left for 
determination by the Supreme Court. 


[Denial of Injunction], 


There is one other ground, which although 
not discussed or touched on by the Chan- 
cellor in his opinion, could, in our opinion, 
alone, justify our affrmance of the Chan- 
cellor’s decision. This is the time honored 
principle that the granting of an injunction 
is not a matter of absolute right, but rests 
in the sound discretion of the Court. 


This cause is before us, on appeal, under 
the provisions of Section 27-303 Tenn. Code 
Ann. which provides that the hearing in 
this Court shall be de novo upon the record 
of the trial court, accompanied by the 
presumption of the correctness of the judg- 
ment or decree of the trial court, unless 
the preponderance of the evidence is con- 
trary to such decree. 


As hereinabove pointed out, this Court 
concurs with the findings of fact made by 
the Chancellor, and therefore rules that the 
preponderance of the evidence is not against 
his decree. Nevertheless, independent of 
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the findings of fact made by the Chancel- 
lor, we think he could have justified his 
denial of the injunction prayed for by com- 
plainants on the ground of exercising his 
sound discretion with that result. We as 
the Appellate Court trying the cause de 
novo, are entitled to exercise the same dis- 
cretion. 


In Section 825 of Gibson’s Suits in 
Chancery (4th ed.), the following language 
on this subject is used: 


“The Chancery Court sits to declare, 
protect and enforce the rights of prop- 
erty, the obligations of contracts, express 
and implied, and the duties imposed by 
conscience and good faith in reference 
to property, and not to inflict penalties, 
or to interfere with the procedure in 
criminal cases or to deal with political or 
ecclesiastical matters or to intermeddle 
with coordinate departments of the gov- 
ernment.” 

Both the Act of 1937 and the Act of 1955 
which are involved in this cause are crim- 
inal statutes, which provide for fine and/or 
imprisonment for violation of same. Ordi- 
narily Chancery Courts do not enjoin crim- 
inal acts but leave the enforcement of same 
to the Criminal Courts. 


Also, Section 825 of Gibson’s Suits in 
Chancery (4th ed.) referred to above, pro- 
vides, in its enumeration of sixteen situa- 
tions in which the granting of an injunction 
is improper, as follows: 

“Nor (16) will an injunction of any sort 
be granted in any case manifestly unfit 
for injunctive relief. Savior v. Trotter, 
148 Tenn. 359; White v. Gulf Refining Co., 
156 Tenn. 474; Nashville, etc. Ry. Co. v. 
Reams, 157 Tenn. 343.” 


In the case of Madison v. Copper Co., 113 
Tenn. 331, 83 S. W. 658, at page 358 of the 
Tenn. Report, the Supreme Court of Ten- 
nessee, speaking through Mr. Justice Neal, 
said: 

“But there is one other principle which 
is of controlling influence in this depart- 
ment of the law, and in the light of which 
the foregoing principles must be weighed 
and applied. This is that the granting of 
an injunction is not a matter of absolute 
right, but rests in the sound discretion 
of the court to be determined on a con- 
sideration of all the special circumstances 
of each case, and the situation and sur- 
roundings of the parties with a view to 
effect the ends of justice.” 


The above quotation is itself quoted with 
approval in the case of Union Planters Bank 
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and Trust Co. v. Memphis Hotel Co., 124 
Tenn. 649, 139 S. W. 715, 99 L. R. A. (N. S.) 
580, at page 662 of the Tenn. Report, in 
which case the Supreme Court of Tennessee 
in an opinion written by Mr. Justice Green, 
reversed and dismissed a suit filed by the 
Union Planters Bank and Trust Co. against 
the Memphis Hotel Co., where the Chan- 
cery Court of Shelby County had granted 
an injunction against the defendant, en- 
joining it “From causing dense smoke, 
cinders, soot, unconsumed gas or noxious 
vapors to issue from the stacks on a build- 
ing known as the Peabody Hotel Annex, 
described in the pleadings, ‘at an elevation 
lower than the level of the Tennessee Trust 
Building.’ ” 

After quoting the above passage from 
Madison v Copper Co., the opinion of the 
Supreme Court in Union Planters Bank and 
Trust Co. v. Memphis Hotel Co. goes on to 
say, “To this we think must be added the 
observation that the rights not only of the 
parties to the suit, but of the public gen- 
erally, must be considered in all cases of 
this character,” and also quotes 22 Cyc. 
784, as follows: 


“The interests of the public will be 
taken into consideration by the Court, 
and when the issuance of an injunction 
will cause serious public inconveniences 
or loss without a corresponding great 
advantage to the complainant, no injunc- 
tion will be granted. If injunction would 
have the effect of greatly injuring or 
inconveniencing the public, it may be 
refused, even though as against the de- 
fendant, the complainant would be entitled 
to its issuance.” U. P. Bank & Trust Co. 
v, Memphis Hotel Co., 124 Tenn. 649, 662, 
663°571392S 4 Wie7 15) 90ST RAST CN EES») 
580. 

The author of this opinion, while Chan- 
cellor of the Chancery Court in Shelby 
County, in the case of Calvert Distillers 
Corp. v. Frank Joseph Liberto, et al., applied 
the above principles quoted from Gibson’s 
Suits in Chancery, Madison v. Copper Co., 
113 Tenn. 331, and U. P. Bank & Trust Co. 
v. Memphis Hotel Co., 124 Tenn. 649, by 
refusing an injunction in a suit brought under 
the Fair Trade Act, against three defendants, 
vig. Frank P. Robilio, Sidney Driger and 
E. J. Bellisomo, even though these defend- 
ants had allowed a judgment pro confesso 
to be taken against them. That decision 
and its exercise of discretion in refusing an 
injunction was affirmed by the Supreme 
Court of Tennessee in the case of Calvert 
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Distillers Corp. v. Frank P. Robilio, Sidney 
Driger and E, J. Bellisomo, in an unreported 
opinion written by Mr. Justice Hamilton 
S. Burnett, filed July 17, 1953 [1953 TRapE 
Cases ¥ 67,540]. 


In the instant case, all other factors 
aside, and independent of the finding of 
facts made by the Chancellor, in which 
finding of facts we concur, we think the 
interest of the public would have justified 
the learned Chancellor and/or this Court 
in exercising the discretion to deny the 
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Certainly the denial of such injunction, 
rather than the granting of same, was in 
the interest of the public. 

For the reasons herein stated, we think 
the decision of the Chancery Court of 
Shelby County should be affirmed, and 
complainants’ bill dismissed. The costs of 
the cause will be paid by the complainants 
and their sureties on the cost bond in the 
Chancery Court and on the appeal bond 
in this Court. 


Avery, P. J. (W. S.) 


injunction applied for by complainants. CaRNEY, J. 


[1 68,463] Olin Mathieson Chemical Corporation v. Phil I. Francis, doing business 
as Associated Consumers. 


In the Colorado Supreme Court. En Banc. No. 17666. Dated August 27, 1956. 


Error to the District Court of the City and County of Denver. Honorasie R. H. 
McWIrtiAMS, JR., Judge. Judgment affirmed. 


Colorado Fair Trade Act 


Fair Trade—Constitutionality of Colorado Fair Trade Act—Nonsigner Provision— 
Colorado Constitution—The nonsigner provision of the Colorado Fair Trade Act was 
held unconstitutional. The provision is a price fixing measure and constitutes an unlawful 
delegation of power to a manufacturer or producer to fix a minimum price binding on 
all who acquire and sell his product. This attempted delegation of power will not be 
allowed to stand when it vests in private persons the right to determine the time and 
conditions upon which the effect of the law depends. Except under the police power, 
the General Assembly has no power to fix the prices of merchandise sold on the open 
market; therefore, it cannot lawfully delegate such authority to private persons. Even 
if the General Assembly could lawfully delegate price fixing power, the law must fail 
because no standard is provided by which such prices are to be determined. The retail 
sale of guns and ammunition, the fair traded products in the instant case, is not affected 
with a public interest, and under the police power of the State, the General Assembly 
may not fix prices and may not confer the power on private persons to do so, thereby 
taking from the seller and purchaser the right to agree upon a price and interfering with 
their right to freely contract. The right to contract is a property right which is protected 
by the due process clause of the Constitution and cannot be abridged by legislative 
enactment. To the extent that the Colorado Act is coercive, it is lacking’ in due process, 
is confiscatory, and tends to establish a monopoly. Any act which arbitrarily destroys or 
impairs the right of the individual to the free use and enjoyment of his property, law- 
fully acquired, and permits the fixing of prices for the benefit of a special group, is opposed 
to the constitutional concept of a free people and should not be allowed to stand. 


See Fair Trade, Vol. 1, J 3085.07, 3258. 


For the plaintiff: Grant, Shafroth & Toll; Morrison Shafroth, Henry W. Toll, and 
Frank H. Shafroth. 


For the defendant: Creamer & Creamer. 


é Amici Curiae: Henry & Keating, Hubert D. Henry, Robert B. Keating, and Rinn & 
onnell. 


Affirming a judgment of the Colorado District Court, Second Judicial District, 1955 
Trade Cases {| 67,984. 
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[Colorado Act—Validity] 


Mr. Justice Knauss delivered the opinion 
of the Court [In full text]: This is a suit 
for an injunction and for damages brought 
by plaintiff in error, herein referred to as 
plaintiff, or by name; against defendant in 
error, referred to by name, or as defendant. 
The action is predicated on the Colorado 
ibavee: Iivmaveksy vevete, (C5 kts Sy Ssh Ooi IN 
temporary injunction was denied, and plain- 
tiff’s action was, on motion of counsel for 
defendant, dismissed. Plaintiff is here on 
writ of error. 


The question presented is whether the 
“non-signer” clause of the Fair Trade Act 
is constitutional. 


[Fair Trade Contract] 


The complaint recites that plaintiff manu- 
factures and sells firearms and ammunition 
under two trade-marks, viz. “Winchester” 
and “Western.” It was alleged that these 
products were “fair-traded” in Colorado, 
by written agreements with retailers in this 
state. The record discloses that one such 
agreement, exhibit “B” was executed be- 
tween plaintiff and Fisher Denver Co., a 
hardware dealer in Denver, who sold plain- 
tiff’s products. This contract consisted of 
two closely printed pages and was dated 
August 2, 1952. It provided that 


“The Purchaser (Fisher) will not (except 
as specifically permitted by statute) di- 
rectly or indirectly advertise, offer for 
sale or sell at wholesale or at retail any 
of the Commodities to any buyer in any 
state in which at the time of such sale a 
Fair Trade Act shall be in effect, at less 
than the minimum wholesale and/or retail 
selling price at that time stipulated there- 
for in such state by the Manufacturer. 
This provision shall be construed to apply 
to any Commodities which the Purchaser 
may already have on hand or on order or 
in transit to the Purchaser from the 
Manufacturer.” 


It is further provided: 


“The minimum wholesale and/or retail 
selling prices stipulated by Manufacturer 
for such Commodities in various states 
(2) are those now or hereafter designated 
and set forth in attached Price Lists, ex- 
clusive of all sales or excise taxes appli- 
cable to such wholesale and/or retail 
trade. Manufacturer may, at any time and 
from time to time, upon notice given to 
Purchaser in writing, amend or supple- 
ment this Agreement; change any of said 
stipulated minimum resale prices, or 
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eliminate any of the commodities now 
listed, or add other commodities and 
stipulate minimum wholesale and/or re- 
tail prices therefor as the case may be. 
Any such amendment and supplement or 
any such change in any stipulated mini- 
mum wholesale and/or retail price, or any 
such elimination from or addition to the 
lists of commodities, shall become effec- 
tive forthwith upon receipt of such notice 
by Purchaser.” 


The contract further provided: 


“This Agreement is not agreement of sale 
and purchase, and Purchaser, by execut- 
ing this Agreement does not in any way 
change or affect Manufacturer’s right to 
select its own customers. Purchaser is 
bound by this Agreement only in respect 
to the Commodities set out and described 
in the annexed Price Lists which it may 
have to offer for sale or sell.” 


The printed contract also contained the 
following: 


“Tt is the agreement and intention of the 
Parties, hereto, that if any provision or 
part of this Agreement shall be held in- 
valid, the remainder shall nevertheless be 
valid and binding upon the Parties; and 
no provision or part of this Agreement 
which may be held to be invalid shall be 
deemed to be an inducement to any other 
provision or part of this Agreement or 
to the execution by either Party to this 
Contract or any part thereof.” 


While the contract might be terminated 
by either party by giving ten days notice, 
it was also provided that the Agreement 
“shall remain in full force and effect with 
respect to all of such Commodities in the 
hands of the Purchaser or on order by the 
Purchaser or in transit to the Purchaser 
at the time of such termination.” 


[Letter to Defendant] 


The Fisher contract was the only one, ac- 
cording to this record, which was executed 
between plaintiff and any dealer in the 
State of Colorado. Under date of December 
2, 1953 plaintiff by letter advised defendant 
of its claims, enclosing two copies of “Our 
Fair Trade contracts,” and stated: 


“These prices are now in effect on our 
products. Under the Colorado Fair Trade 
Law, the Fair Trade price is binding upon 
persons who have not actually signed the 
Fair Trade Agreement, as well as signers 
of it. * * * We believe that Fair Trade 
will redound to the benefit of all han- 
dlers and users of our products and are 
hopeful that we may have your coopera- 
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tion. May we hear from you favorably 
advising that you will conform to our 
Fair Trade policy.’ (Emphasis supplied) 
Defendant did not “conform.” 


[Colorado Act] 


The Colorado Fair Trade Act, C. R. S. 
53, 55-1-1, et seg. was enacted in 1937 and 
is found in Chapter 146 of the session laws 
of that year. The title to the act reads: 


“An act to protect Trade-Mark owners, 
distributors and the public against injuri- 
ous and uneconomic practices in the dis- 
tribution of articles of standard quality 
under a distinguished trade-mark, brand 
or name.” (Emphasis supplied) 


Section 1 of the statute provides: 


“No contract relating to the sale or resale 
of a commodity which bears, or the label 
or container bears, the trade-mark, brand 
or name of the producer * * * of such 
commodity and which commodity is in 
free and open competition with commod- 
ities of the same general class produced 
or distributed by others shall be deemed 
in violation of any law of the State of 
Colorado by reason of any of the follow- 
ing provisions which may be contained in 
such contract: (a) That the buyer will 
not resell such commodity at less than 
the minimum price stipulated by the 
Seller ace a 


Section 4 of the Act provides: 


“Willfully and knowingly advertising, off- 
ering for sale or selling any commodity at 
less than the price stipulated in any con- 
tract entered into pursuant to the provi- 
sions of this Act, whether the person so 
advertising, offering for sale or selling 
is or is not a party to such contract, is 
unfair competition and is actionable at the 
suit of any person damaged thereby.” 


[Trial Court Ruling] 


It will be noted that the statute authorizes 
contracts in respect to a commodity which 
is “in free and open competition with com- 
modities of the same general class produced 
or distributed by others.” The contention 
of plaintiff is to the effect that the exclusive 
manufacturer of a product may fix the re- 
tail price thereof upon the theory that when 
sold by one retailer, that article is in com- 
petition with the same product sold by an- 
other retailer. It is plain that this conten- 
tion does not fall within the intent or pur- 
pose of the statute. 


The distinguished and learned trial judge 
in announcing his ruling in this case, among 
other things, said: 
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“Plaintiff herein seeks a preliminary or 
temporary injunction to enjoin the De- 
fendant from selling below a fixed mini- 
mum price certain trade-marked products 
manufactured by the Plaintiff but there- 
after lawfully acquired by the Defendant. 
There exists no contract whatsoever be- 
tween the Plaintiff and this Defendant, 
and the Plaintiff accordingly is proceeding 
under the so-called ‘non-signer’ clause of 
the Colorado Fair Trade Act, that being 
Section 4. * * * the Colorado Fair 
Trade Act stripped of its formalities and 
viewed in the light of actual practice, 
seems to this Court to be a legally unjus- 
tifiable attempt by the state legislature 
beyond the proper bounds of its police 
power to delegate to one class of persons, 
namely the manufacturer in the instant 
case, the right to set minimum prices for 
which its product must be sold by every re- 
tailer of said product within the state, solely, 
so far as the law is concerned by virtue 
of the fact that this Plaintiff may have 
a written contract fixing minimum prices 
with only one retailer located in the state; 
and that in fixing the minimum price the 
manufacturer is not restricted to or bound 
by any legislative standards, and his ac- 
tion, once made, is not thereafter subject 
to any review whatsoever. 

“The argument is made that even 
though this Plaintiff has divested itself 
fully and completely of its ownership of 
the trade-named product that it nonethe- 
less still has an interest in its product. 
* * * Such interest can never in this 
Court’s opinion be paramount and su- 
perior to the rights of every person to 
the unfettered use of that which he legally 
owns. Of course the right to the free use 
of one’s own property is subject to some 
restrictions, but it seems to this Court 
that most certainly a lawful incident of 
ownership is the right to fix for oneself 
the price for which he will sell that which 
he owns.” 


[Fair Trade Policy] 


Considering what plaintiff characterized 
as “our Fair Trade policy,” it strains the 
mental processes to discover anything therein 
not amounting to a right reserved to the 
plaintiff corporation to exercise in its un- 
controlled and unrestricted discretion to do 
as it pleases with reference to the fixing 
of prices for its commodities and its re- 
served right to refuse to sell its products 
to any purchaser. 


The contract sought to be enforced in the 
instant case is a much more elaborate if not 
dangerous method of price-fixing than that 
which has heretofore received the approval 
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of some courts. It embraces terms which if 
enforced would constitute a straight-jacket 
control of prices of plaintiff’s products, ever 
moving in the direction of monopoly. 


[Unfair Practices Act] 


The Colorado Unfair Practices Act, 
C. R. S. 753, 55-2-1, et seg. declares in section 
16 thereof: 


“The General Assembly declares that the 
purpose of this article is to safeguard the 
public against the monopolies and to foster 
and encourage competition by prohibiting 
unfair and discriminatory practices by 
which fair and honest competition is de- 
stroyed or prevented. This article shall 
be liberally construed that its beneficial 
(purposes may be subserved.” 

Here, is a declaration of the public policy 

of the state established by the General 

Assembly. (Emphasis supplied) 


[Fair Trade Laws] 


The depression following 1929 gave im- 
petus to the movement for legislation which 
would allow the fixing of minimum resale 
prices. The first act, passed by the legisla- 
ture of California in 1931 allowed a manu- 
facturer to establish resale prices binding 
only on retailers who voluntarily entered 
into a contract with him. Such legislation 
apparently proved ineffective and two years 
later the California General Assembly 
amended the 1931 act to provide that such 
contract established a minimum price bind- 
ing upon any person who had notice of it. 
Thereafter the states which adopted Fair 
Trade legislation embodied the non-signer 
clause which in effect permits a manufac- 
turer or wholesaler to fix minimum resale 
prices for his products. 


We deem it unnecessary to review the 
acts of Congress passed over a period of 
years in an attempt to clothe such legisla- 
tures with power to enact Fair Trade Laws 
which would not run afoul of the anti-trust 
statutes of the United States. Suffice it to 
say that they are all reviewed and their 
effect considered in many of the decisions 
we shall refer to. 


[Federal Laws] 


Under the Miller-Tydings Act, 15 USCA 
§1, and the subsequent McGuire Act, 15 
USCA §45, no question can be raised as 
to the validity of Fair Trade Acts so far 
as they relate to the parties actually enter- 
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ing into such contracts pursuant to the 
terms of such state legislation. In the 
instant case an attempt is made by plaintiff 
to bind a non-signer to a price fixing con- 
tract under the Colorado statute. 


The Colorado Fair Trade Act became 
effective March 15, 1937. In Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
299 U. S. 183 State Fair Trade Acts were 
held to be invalid as violative of the Sher- 
man Anti-Trust Act. On August 17, 1937 
the Act of Congress, known as the Miller- 
Tydings Amendment, became effective, in 
an attempt to change the rule announced in 
the Old Dearborn case. In May, 1951 the 
Supreme Court of the United States an- 
nounced its decision in Schwegmann Brothers 
v. Calvert Distributing Corporation [1950-1951 
TRADE CASES f 62,823], 341 U. S. 384, 19 
A. L. R. 2d 1119 holding that the non- 
signer provision of the state fair trade acts 
were void and violative of the Sherman 
Anti-Trust Act, and were not protected by 
the Miller-Tydings Amendment to that 
legislation. Later, in an effort to obviate 
the effect of the ruling in the Schwegmann 
case, the so-called McGuire Act was adopted 
by the Congress. 


[Law Reenacted| 


It is contended by counsel for defendant 
that pursuant to the holding in Grayson- 
Robinson Stores, Inc. v. Oneida, Ltd. [1953 
TRADE CASES { 67,442] 209 Ga. 613, 75 S. E. 
2d 161, the Colorado Fair Trade Act, effec- 
tive March 4, 1937, being contrary to and 
inconsistent with the provisions of the Sher- 
man Anti-Trust Act, at the time of its 
enactment was void ab initio, and that there 
being no subsequent reenactment of the 
statute by the Colorado General Assembly, 
there is no valid statute in this state under 
which plaintiff may demand relief. 


In Re Interrogatories of the House of Rep- 
resentatives (decided March 2, 1953) 127 
Colo. 160, 254 P. (2d) 853 disposes of this 
contention. We there held that the adop- 
tion and passage of the official report of the 
committee on statute revision by the Gen- 
eral Assembly “would not only be evidence 
of the law, but in fact, would be the law itself, 
as an [a] reenactment thereof.” See also, 
82 C. J. S. 457, § 274; Quick v. City of Fair- 
view, 144 Okla. 231, 291 Pac. 95; Cooper 
Motors v. Board of County Commissioners, 
131 Colo. 78, 279 P. (2d) 685. 
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[Prior Rulings] 


It is also urged that even tho there was 
a trend in the days of the depression to 
approve Fair Trade Acts, in recent years 
the tendency of State courts has been to 
declare such acts, and especially the “non- 
signer” clause thereof unconstitutional. We 
are aware that the authorities on this ques- 
tion are not uniform, but are persuaded that 
the best reasoned cases are those in which 
such laws have been held unconstitutional. 
As stated by the Federal Trade Commission: 


“x 9% %*€ the essence of resale price 
maintenance is control of price competi- 
tion. Lack of adequate enforcement of 
the anti-trust laws leaves a broad field for 
the activities of organized trade groups to 
utilize it for their own advantage to the 
detriment of consumers.” 


Liquor Stores, Inc. et al. v. Continental Dis- 
tillery Corporation, (Fla. 1949) [1948-1949 
TravE Cases § 62,396] 40 S. 2d 371. While 
laws of this character are ostensibly for the 
protection of the consuming public, and 
most of them specifically so declare, we fail 
to perceive how a consumer of the mer- 
chandise manufactured by plaintiff and sold 
by it to defendant is in any way protected 
or benefited if he is required to pay a higher 
price for the commodity than the defendant 
is willing to accept and which will return 
him a reasonable profit. Equally obscure is 
how this statute, if effective as apparently 
intended, can operate to accomplish its ex- 
pressed purpose “to foster and encourage 
competition.” We are not persuaded that 
plaintiff is entitled to additional protection 
merely because its brand name or trade- 
mark is on the commodity sold. 


The reasoning in the case of Liquor Store, 
Inc. v. Continental Distilling Corp., supra, was 
approved by the Supreme Court of Mich- 
igan in Shakespeare Co. v. Lippman’s Tool 
Shop Sporting Goods Co. [1952 TrapEe CAsEs 
167,303], 334 Mich. 109, 54 N. W. 2d 268 
(decided in 1952) where the court said: 


“x * * the trial court nevertheless 
considered as we do, that the better rea- 
soned view is that of the Florida Supreme 
Court in Liquor Stores, Inc. v. Continental 
Distilling Corp. holding an act of that 
character unconstitutional. As applied to 
non-signers of fair trade agreements that 
is the only view consistent with our 
reasoning in People v. Victor, 287 Mich. 
506, 283 N. W. 666, 124 A. L. R. 316. We 
there held a statute forbidding the giving 
of a premium with the retail sale of gaso- 
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line unconstitutional * * * as consti- 
tuting a deprivation of property without 
due process of law for the reason that the 
legislation was outside the scope of the 
police power of the state inasmuch as it 
bore no reasonable relation to public 
morals, health, safety or the general wel- 
fare. * * * It is urged, however, that 
the instant case is distinguishable from 
the Victor case in that it involves not 
alone the sale by the defendant of an article 
owned by it, but as well ‘its wrongful 
appropriation of a person’s property, to- 
wit: His good will and the recognized 
value of his trade-marks and established 
brand names.’ This is followed by the 
suggestion that laws prohibiting theft, 
larceny or conversion do bear a relation 
to the public morals and welfare and that, 
by the same token, so does the act in 
question. But is plaintiff’s good will, 
trade-mark or brand name wrongfully 
appropriated or stolen by defendant by 
means of its cut-rate sales? It may be 
that they are adversely affected thereby, 
as indeed, they would be by a competitor’s 
placing a better product on the market 
for less money. Does such adverse effect 
in and of itself constitute a violation of 
plaintiff’s rights or a wrongful appropria- 
tion of its good-will? We think not. 
Trade-marks and brand names, together 
with the good-will attendant thereon, are 
protected in certain respects by act of 
congress. 15 USCA §1051, et seq. The 
function of a trade-mark is simply to 
designate the goods as the product of a 
particular manufacturer or trader and to 
protect his good-will against the sale of 
another’s product as his; to prevent con- 
fusion of the public regarding the origin 
of goods of competing vendors. It was 
for that purpose that the law created a 
protective shield around trade-marks, 
brand names and the good-will connected 
therewith. * * * Defendant’s cut-rate 
sales have breached no such trade-mark 
rights of plaintiff. Plaintiff’s trade-mark 
rights do not go as far as urged by it. 
Sunbeam Corp. v. Wentling, (3rd Cir.) 192 
F. 2d 7. They do not enable it to sell 
its cake and have it, too. * * *,” 


The language employed in Liquor Stores, 


Inc. et al. v. Continental Distilling Corpora- 
tion, supra, is most appropriate: 


“The courts have generally accepted 
the premise of the proponents of the act 
that it is in the interest of the general 
welfare to protect the property right in 
the trade-mark and brand. We may con- 
cede, though it is not beyond question and 
not necessary to discuss here, that the 
owner of a trade-mark and brand has a 
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property right deserving the protection 
of law. Undoubtedly he has up to a 
point. Although without this act he has 
the protection afforded by the law in 
common to other properties. Is he en- 
titled to more? If he claims additional 
advantage, then we must look to the law 
emanating from the police power. If the 
advantage sought is personal as distinguished 
from the general public, then the police 
power may be invoked.” (Italics supplied) 


The court further said: 


“This statute is, in fact, a price fixing 
statute. The power to fix the price is 
vested in an interested person who is not 
an official. There is no review of his act. 
He is required to consult with no one 
and in no sense is required to take into 
consideration the cost of the article or the 
reasonableness thereof. We need look no 
further than our own jurisdiction for 
precedents to turn the decision. We have 
many times been confronted with price 
fixing statutes in one form or another. 
Throughout our holdings we have recog- 
nized as basic that for a statute such as 
this to be upheld there must be some 
semblance of a public necessity for the 
act and it must have some relation to the 
public health, morals and safety. Further, 
the price fixing agency must be duly con- 
stituted by law and due notice of its 
action given. All of which contemplates 
that the prices fixed must have some re- 
gard to reason besides having a public 
concern.” 


This holding is in accord with our deci- 
sions in this state. Denver v. Trailkell, 125 
Colo. 488, 244 P. (2d) 281. 


[Right to Fix Prices] 


We are of the opinion that a manufacturer 
has no greater right in merchandise sold 
under a trade name than it would have in 
merchandise which was patented, copy- 
righted or sold under a registered trade-mark. 
A patentee receives the price demanded for 
an article on which he holds a patent. After 
the sale, however, the article passes beyond 
the limits of his patent monopoly. In the 
absence of a contract between the patentee 
and the purchaser of his product, the latter 
is free to sell the patented article for such 
price and upon such terms as he may select. 
No state statute may deprive him of his 
right to so deal with that which he has 
lawfully acquired and to which he has an 
unconditional title. 

One of the contentions of plaintiff is that 
the non-signer clause of the act permits it 
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to fix the resale price of goods manufac- 
tured by it, without guidance or standards 
as to reasonableness, or responsibility to 
anyone but itself. The General Assembly 
itself has no power to fix the prices of 
merchandise sold on the open market, it 
follows that it cannot lawfully delegate such 
authority to another, who may at his elec- 
tion, alter such resale price according to his 
personal whim or caprice and for his own 
benefit. Except under the police power in 
a proper case, no right reposes in the Gen- 
eral Assembly to fix prices at which an 
owner of property shall sell that which he 
owns and offers to sell. See Smith Brothers 
Cleaners and Dyers, Inc. v. People, ex rel. 
Rogers, 108 Colo. 449, 119 P. (2d) 623; 
Wilson v. City and County of Denver, 65 
Colo. 484, 178 Pac. 17. In the Wilson case, 
which involved an act of the General As- 
sembly concerning rates to be charged by 
an employment agency to clerical and tech- 
nical employees we held the Act to be 
unconstitutional, and said: 


“The right to carry on a legitimate busi- 
ness is a property right, and it cannot be 
taken away or abridged by an exercise of 
the police power, unless it appears ‘first, 
that the interests of the public generally, 
as distinguished from those of a particu- 
lar class, require such interference, and 
second, that the means are reasonably 
necessary for the accomplishment of the 
purpose and not unduly oppressive upon 
individuals.’ Lawton v. Steele, 152 U. S. 
133, 138 L. Ed. 388, 14 Sup. Ct. 490.” 


The case of Smith Brothers Cleaners and 
Dyers, Inc. v. People, supra, involved the val- 
idity of a statute permitting the Industrial 
Commission to fix minimum prices in the 
retail cleaning business. We there held that 
the cleaning business was one “affected with 
a public interest” but we also held the law 
invalid because the mode of fixing prices did 
not contemplate a proper hearing. There the 
prices were to be fixed by a public agency 
of the state. In the instant case we have an 
entirely different situation. Here a private 
manufacturer, motivated only by a desire to 
maximize its gains and stifle price competi- 
tion, is permitted to fix prices. If the Gen- 
eral Assembly cannot permit a State Agency 
to fix prices without hearing, it cannot dele- 
gate to private parties the power to fix prices 
for their own profit, without a hearing or 
standards, and without an agreement be- 
tween the manufacturer and the seller. 
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Attention is directed to the recent case of 
Perkins, Director of Revenue, v. King Soopers, 
Inc. [1950-1951 Trape Cases {[ 62,677] 122 
Colo. 263, 221 P. (2d) 343. There it was 
claimed that King Soopers, Inc. sold certain 
merchandise below cost, with intent to in- 
jure its competitors under the Unfair Prac- 
tices Act, C. R. S. 753, 55-2-3. The plaintiff 
contended that it was not necessary to prove 
intent. It was held, however, that intent 
had to be proved, otherwise the legislation 
would be a flat fixing of prices, without re- 
gard to the public welfare. In holding that 
the necessary proof of intent to injure was 
lacking, we said: 


“Our study of the decided cases leads 
to the conclusion that a statute attempt- 
ing to prohibit all sales below cost would 
be unconstitutional, and to avoid this re- 
sult only such sales may be prohibited 
which are intended to injure the public in a 
manner warranting the exercise of the 
police power.” 


Williams v. Standard Oil Co. 278 U.S. 235 
held a statute of Tennessee which attempted 
to fix the price of gasoline unconstitutional. 
It was there said: 


“It is settled by recent decisions of this 
court that a state legislature is without 
constitutional power to fix prices at which 
commodities may be sold, services ren- 
dered, or property used, unless the busi- 
ness or property involved is ‘affected with 
public interest.’ ” 


We have so held. Smith Brothers v. People, 
supra. The resale at retail of “Winchester” 
products hardly falls within that category. 


The Georgia Milk Control Law attempted 
to fix a minimum price for the retail sale of 
milk. A board was provided to fix the mini- 
mum price. In Harris v. Duncan, 208 Ga. 561, 
67 S. E. 2d 692, decided in 1951, the Georgia 
statute was declared unconstitutional. The 
court said: 


“* * * before the General Assembly can 
authorize price fixing without violating the 
due process clause of our Constitution, 
among other requirements, it must be 
done in a business or where property in- 
volved is ‘affected with a public interest’ 
and the milk industry does not come 
within that scope.” 


In New State Ice Co. v. Liebmann, 285 U.S. 
262, an Oklahoma statute, controlling the 
manufacture, sale and distribution of ice as 


a public business was held unconstitutional. 
There the court said: 
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“Tt is a business as essentially private in 
its nature as the business of the grocer, 
the dairyman, the butcher, the baker, the 
shoemaker, or the tailor * * *. And this 
court has definitely said that the produc- 
tion or sale of food or clothing cannot be 
subjected to legislative regulation on the 
basis of a public use.” 


[Effect of Trade-Mark] 


Can it be said that the retail sale of Win- 
chester arms or ammunition is different than 
the sale of milk, meat, bakery goods, shoes 
and other everyday essentials? We think 
not. This, notwithstanding that the plaintiff 
has a brand or trade-mark on its products. 


“To let down the barriers of our Con- 
stitution and take away the right of con- 
tract by seller and purchaser as to milk, 
might well be applied to other food prod- 
ucts. Once the constitutional barrier against 
infringement upon the right of free con- 
tract is down, and the gates become open 
to products because of their universal use 
by the public and its concern for a con- 
stant and adequate supply thereof, other 
products such as gasoline, oil, tobacco, 
clothing, and similar articles could well 
be the subject of price fixing.” Harris v. 
Duncan, supra. 


[Lack of Standard] 


If it could be held that the legislature 
might lawfully delegate price fixing power 
under this act, still the law must fail because 
no standard or yardstick is provided by 
which such prices are to be determined. 
Any such delegation of power to be valid, 
must provide a primary standard or general 
rule, to be followed in discharging the dele- 
gated power. Buttfield v. Stranahan, 192 
U. S. 470; Red “C” Oil Mfg. Co. v. Board of 
Agriculture of North Carolina, 222 U. S. 380; 
Union Bridge Co. v. United States, 204 U. S. 
364; Panama Refining Co. v. Ryan, 293 U. S. 
388; Schecter Poultry Corp. v. United States, 
295 U.S. 495. 


The Colorado Fair Trade Act grants to 
private individuals the right to fix prices 
without providing a standard or fixing the 
limits within which such prices are to be 
regulated, and it leaves entirely to certain 
favored individuals the choice of whether 
minimum resale prices shall or shall not be 
fixed, a right which some of such individuals 
may choose to exercise, while others for 
reasons of their own may not. 
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[Public Interest] 


We are inclined to the view that while a 
large segment of our people may use guns 
and ammunition, and while plaintiff may 
have a trade-mark on its products, which 
trade-mark protects plaintiff within the limits 
of the law under which it was issued, the 
retail sale of its products is not “affected 
with a public interest,’ and under the police 
power of this state the General Assembly 
may not fix prices and so may not confer 
the power on others to do so, thus taking 
from the seller and purchaser the right to 
agree upon a price of their choice, and inter- 
fering with their right to freely contract. 
The right to contract is a property right, 
protected by the due-process clause of the 
constitution and cannot be abridged by leg- 
islative enactment. The police power of the 
state exercisable by the General Assembly, 
while very broad, is exercisable only within 
the limits of the constitution. To sustain the 
price fixing power attempted by the General 
Assembly in the statute involved, under a 
claimed exercise of the police power, would 
be to place the power of the legislature above 
the constitution. 


[Free Trade] 


The inquiry here is whether the state 
statute comports with the freedom and se- 
curity offered by the Colorado Constitution 
to the general principle of free trade. The 
device known as the fair trade principle em- 
ployed in such statutes in the name of pro- 
tection of the producer’s trade-mark and 
purporting to benefit the public, is designed 
to serve the manufacturer’s interest; is for 
his own gain and hence an arbitrary and 
unreasonable regulation of the non-signer’s 
business and a delegation of the legislative 
power in contravention of the constitution. 
Fair Trade laws, which have been given an 
exemption from anti-trust statutes to vali- 
date them, remain subject to constitutional 
requirements. The Colorado statute fixes no 
prices as to trade-marked commodities, but 
attempts to authorize vendors and vendees 
to fix prices. Under the Act every retailer 
of a particular commodity is brought into 
the picture, and if the Act did not make 
each of the contracting parties a judge of 
his own case, it attempts to make the vendor 
and vendee of one commodity the arbiters 
of the property rights of every stranger to 
the contract who owns or lawfully acquires 
commodities of the same brand or bearing 
the same trade-mark. A retailer, not guilty 
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of any fraud or deception, who takes a 
smaller profit than another retailer is will- 
ing to accept for the same commodity, is 
not engaged in unfair competition. The con- 
tract in the instant case merely tends to 
stifle trade in plaintiff's commodity, and if 
enforced inevitably will result in monopoly. 
Carried to its logical conclusion this non- 
signer clause could be made to apply to 
edible commodities, canned goods, etc., the 
producers of which could cover the nation 
with agreements like the one in the instant 
case, thereby making a mockery out of the 
title to the Colorado Act, which declared it 
to be for the protection of the “public” as 
well as the owners of trade-marks. 


To the extent that the Colorado Act is 
coercive it is lacking in due process, is con- 
fiscatory, and tends to establish a monopoly. 
It may not be upheld on the ground that it 
is necessary for the protection of plaintiff's 
good will. Monopolistic prices injure good 
will, rather than enhance it. The average 
consumer of goods will find scant comfort 
in a situation which compels the public to 
pay a higher price for merchandise under 
the Fair-Trade law solely because a manu- 
facturer has entered into an agreement with 
one or more Colorado dealers fixing the 
price of his product, and by which all other 
dealers are bound, with the result that prices 
are forced upward. 


[Relevant Rulings] 


The state of Louisiana enacted a Fair 
Trade Act substantially like the Colorado 
statute. In that state Schwegmann Brothers 
were merchants selling liquor at retail in 
Louisiana. Calvert Distributing Corporation 
was a wholesaler of liquor and had effected 
agreements with certain retailers in substan- 
tially the form of the one before us under 
the Colorado statute. Schwegmanns refused 
to sign such a contract and Calvert sought 
to enjoin them from selling below its “fair- 
trade price,’ even though they had not 
signed such an agreement. In the case of 
Schwegmann v. Calvert Distributing Corpora- 
tion, supra, the “non-signer” provision of the 
Louisiana Act was declared to be void. The 
court said: 


“Tt is clear from our decisions under the 
Sherman Act * * * that this interstate 
marketing arrangement would be illegal, 
that it would be enjoined, that it would 
draw civil and criminal penalties, and that 
no court would enforce it. Fixing mini- 
mum prices like other types of price fix- 
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ing is illegal per se. United States v. 
Socony-Vacuum Oil Co. 310 U. S. 150; 
Kiefer-Stewart Co. v. Joseph E. Seagram 
& Sons, Inc. 340 U. S. 211. Resale price 
maintenance was indeed struck down in 
Dr. Miles Medical Co. v. John D. Park & 
Sons Co. 220 U. S. 373. The fact that a 
state authorizes the price fixing does not, 
of course, give immunity to the scheme, 
absent approval by Congress.” 


It was further said that the Miller-Tydings 
Act approved only contracts relating to the 
resale of goods and that the non-signer 
clause of the Louisiana Act was in violation 
of the Sherman Anti-trust Act. Considering 
the Miller-Tydings amendment to the Sher- 
man Act, it was said: 


“Tf a distributor and one or more retailers 
want to agree, combine, or conspire to fix 
a minimum price, they can do so if state 
law permits. Their contract, combination, 
or conspiracy—hitherto illegal—is made 
lawful. They can fix minimum prices 
pursuant to their contract or agreement 
with impunity. When they seek, however, 
to impose price fixing on persons who 
have not contracted or agreed to the 
scheme, the situation is vastly different. 
That is not price fixing by contract or 
agreement; that is price fixing by com- 
pulsion. That is not following the path 
of consensual agreement; that is resort to 
coercion.” 


The court further said: 


“But when retailers are forced to abandon 
price competition, they are driven into a 
compact in violation of the spirit of the 
proviso which forbids ‘horizontal’ price 
fixing. A real sanction can be given the 
prohibitions of the proviso only if the 
price maintenance power granted a dis- 
tributor is limited to voluntary engage- 
ments. Otherwise the exceptions swallows 
the proviso and destroys its practical ef- 
fectiveness.” 


In a word, the Miller-Tydings amendment 
to the Sherman Act by its language conno- 
tates “a voluntary scheme”. 


“Contracts or agreements convey the idea 
of a cooperative arrangement, not a pro- 
gram whereby recalcitrants are dragged 
in by the heels and compelled to submit 
to price fixing.” 

Following this decision Calvert Distillers 
Corp. et al. v. Sachs [1950-1951 Trape Cases 
{ 62,862], 234 Minn. 303, 48 N. W. 2d 531 
was decided. It holds that the non-signer 
provision of the Minnesota Fair Trade Law 
“is invalid and inoperative insofar as it pur- 
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ports to authorize the enforcement of mini- 
mum fair-trade resale prices against any 
person who is not a party to the contract 
by which the minimum resale prices were 
established with respect to commodities in 
interstate commerce.” 


General Electric Company v. Wahle, (Ore.) 
[1956 TRADE Cases { 68,333], 296 P. (2d) 635, 
decided April 18, 1956 is one of the latest 
pronouncements on the matters involved in 
the instant case. In this case it appeared 
that some two hundred retailers in Oregon 
had entered into contracts with General 
Electric fixing resale prices pursuant to the 
Oregon Fair Trade Act. Wahle did not 
enter into such a contract, but had express 
notice of its existence and the minimum 
prices thereby established. Wahle sold Gen- 
eral Electric products at less than the mini- 
mum prices fixed in the contracts. General 
Electric sought to enjoin him from so doing. 
Its complaint was dismissed and the Su- 
preme Court of Oregon affirmed the trial 
court’s action, holding the Oregon act un- 
constitutional. We quote from the opinion: 


“Tn substance, what is the real purpose 
of the Fair Trade Act? Regardless of 
how its true nature may be camouflaged 
by high-sounding terms such as ‘free and 
open competition’, ‘unfair competition’, 
‘protection of good will’, etc., it is a mat- 
ter of common knowledge that it is a 
price-fixing statute designed principally to 
destroy competition at the retail level. 
Protection of the ‘good will’ of the trade- 
mark owner is simply an excuse and not 
a reason for the law. * * * The right 
to pursue any legitimate trade, occupation 
or business is a natural, essential, and in- 
alienable right, and is protected by our 
constitution. * * * The right of an owner 
of property to fix the price at which he 
will sell it is an inherent attribute of the 
property itself and is within the protec- 
tion of the state and federal constitutions. 
(citing cases) The enactment of the Fair 
Trade Act can be justified only upon the 
theory that it constitutes a reasonable and 
proper exercise of the inherent police 
power residing in the state. The police 
power is broad and far-reaching, and it 
is difficult, if not impossible to fix its 
bounds. Yet an exercise of the police 
power can never be justified unless it is 
reasonably necessary in the interests of 
the public order, health, safety and wel- 
fare. The legislature is not the final judge 
of the limitations of the police power and, 
because the legislative action must be rea. 
sonably necessary for the public benefit, 
the validity of all police regulations de- 
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pends upon whether they can ultimately 
pass the judicial test of reasonableness. 
* * * Viewed from a realistic standpoint, 
it is difficult to find any justification for 
the Fair Trade Act based upon considera- 
tions of the public health, safety, morals, 
and welfare. We can see no real and sub- 
stantial connection between the nebulous 
theory that fixed minimum resale prices 
are necessary to protect the good will of 
the trade-mark owner and the welfare of 
the public. We agree with what the Su- 
preme Court of Michigan said in Shake- 
speare Co. v. Lippman’s Tool Shop Sporting 
Goods Co. 340 Mich. 109, 54 N. W. 2d 268. 


tLe? 


“In Van Winkle v. Fred Meyer, Inc. 151 
Ore. 455, 49 P. (2d) 1140, we held un- 
constitutional, as an attempt to make an 
unlawful delegation of legislative author- 
ity, a statute which empowered the gov- 
ernor to approve marketing agreements 
entered into by persons representing a 
substantial majority of the volume, meas- 
ured in dollars or unit of output, of the 
intrastate business within this state of a 
particular industry or sub-division thereof, 
and declaring that the provisions of any 
agreement so approved should constitute 
the legal standards of fair competition 
and fair trade practices for the industry 
covered by the agreement. In discussing 
the statute, Mr. Justice Rand, in speaking 
for the court, said: “* * * This leaves 
wholly to persons outside of the legisla- 
ture the power to determine whether there 
shall be a law at all and, if there is to be 
a law, what the terms of that law shall be. 
It is impossible to conceive of a more 
complete delegation of legislative power 
and, since the act contravenes the plain 
provisions of our constitution in that it 
attempts to make an unlawful and un- 
authorized delegation of legislative power, 
the act is unconstitutional and void.’ * * * 


“Under the Fair Trade Act authority is 
delegated to the owner of a trade-marked 
commodity to determine whether the pro- 
visions of the law shall be put into effect 
and operation as to such commodity, just 
as authority was delegated to a majority 
of producers to fix prices under the stat- 
ute involved in the Van Winkle v. Meyer, 
Inc. case * * *. By his own act in enter- 
ing into a contract with a single retailer, 
the trade-mark owner may fix the price 
for all retailers. Without regard to the 
interests or welfare of the non-signers, 
and without their consent, he may change 
the price at will, or even terminate the 
contract ending the operation of the stat- 
ute as to his commodity. It is solely up 
to him to say whether his article of trade 
shall be sold. Could there possibly be a 
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more flagrant violation of the constitu- 
tional provision respecting the delegation 
of legislative power than is attempted by 
the Fair Trade Act? We think not. See 
Demers v. Peterson, 197 Ore. 466, 254 P. 
(2d) 213. Under no circumstances is the 
legislature empowered to delegate to a 
private person for private benefit the 
power to fix minimum resale prices bind- 
ing upon parties with whom he has no 
direct contractual relationship; in some 
cases where the public health, safety, and 
welfare demands, it might perhaps lawfully 
delegate such power to a public administra- 
tive body, provided proper standards to 
guide and control the actions of such agency 
are provided in the law, but not otherwise,’ 
(Emphasis supplied) 


Mr. Justice Lusk in his specially con- 


curring opinion in this case, said: 


“Tt, therefore, appears that the Oregon 
(Fair Trade Act has attempted to vest in 
a distributor in combination with one or 
more retailers the authority to fix the re- 
sale price of certain commodities. The 
fact that the commodities are identified 
by a trade-mark, brand, or the name of 
the owner or distributor, is irrelevant to 
the present question. Jt is none the less 
price fixing, determined not by the legis- 
lature itself, not by a board or commission 
acting under legislative authority, but by 
private individuals.” (Emphasis supplied) 


In Union Carbide and Carbon Corp. vw. 


White River Distributors, Inc. [1954 Travr 
Cases J 67,953] 224 Ark. 558, 275 S. W. 2d 
455, it was said: 


“The right of appellee [non-signer] to 
sell its own property at a price agreeable 
to it is a right guaranteed by the Con- 
stitution since it is a valuable property 
right. That such right to sell is a valuable 
property right cannot be denied. * * * 


“Nobody doubts the feasibility of ap- 
pellant acquiring one contract dealer out 
of the hundreds of retail dealers in the 
state, or the feasibility of bringing this 
information to all other dealers. If secur- 
ing a contract with one dealer binds all 
others, then the corollary would be that, 
absent such contract, the others are not 
bound. It is frightful to think a device 
so easily concocted could destroy the 
constitutional bulwark protecting our per- 
sonal liberties and the public welfare. 

* 

“Full and free competition is the long 
recognized basis of our economy. * * * 
we believe it is generally recognized that 
the interest of the public is best served 
by the opportunity to buy commodities 
in a freely competitive market. * * * The 
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Act can be sustained only if it enchances 
the general welfare and not if it restricts 
it to only a small extent.” 


The Arkansas Act was held to be un- 
constitutional. 


See, also, McGraw Electric Co. v. Lewis o 
Smith Drug Co. Inc. [1955 TRapE CASES 
{ 67,954] 159 Neb. 703, 68 N. W. 2d 608, 
and Dr. G. H. Tichenor Antiseptic Company 
v. Schwegmann Brothers Giant Super Mar- 
kets, et al. (La.) Decided June 29, 1956 
[1956 TrapE Cases { 68,400]. 


The non-signer provision of the Colorado 
Fair Trade Act is a price-fixing measure, 
and by the very terms of the enactment 
is an unlawful delegation of power to a 
manufacturer or producer to fix a minimum 
price binding on all who acquire and sell 
his product. This attempted delegation of 
power will not be allowed to stand when it 
vests in private persons the right to deter- 
mine the time and conditions upon which 
the effect of the law depends. 


Referring again to the Liquor Store, Inc. 
supra, case, we quote: 


“Our conclusion is that the act is arbi- 
trary and unreasonable and violates the 
right to own and enjoy property; one 
economic group may not have the sover- 
eign power of the state extended to it and 
use it to the detriment of other citizens. 
In that case legislation serves a private 
rather than a public purpose. The sover- 
eign power must not be delegated to a 
private citizen to be used for a private 
purpose and especially where there is no 
state supervision.” 


(Following this decision the Florida legis- 
lature passed a new act. This act was held 
invalid in 1954 in the case of Miles Labora- 
tories, Inc. v. Eckerd, et al. (Fla.) [1954 
TRADE CAsES { 67,700] 73 S. 2d 680. There 
the Supreme Court of Florida held that the 
non-signer clause of the Florida act was 
void as a violation of the police power, 
being a use of that power for a private and 
not a public purpose. 


Chief Justice Terrell writing the opinion 
in Miles Laboratories, Inc. supra, said: 


“Tt is hardly necessary to point out that 
the decisions of this court interpreting 
the Constitution of Florida are supreme 
and will not be overthrown by act of 
Congress or the Federal Courts unless 
some Federal constitutional question is 
involved.” 
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He further said: 


“Neither Chapter 541, Florida Statutes, 
1951, nor the McGuire Act of Congress, 
changes the picture.” 


The Michigan court has so held in at 
least two cases. In October, 1955 the case 
of Argus Cameras, Inc. v. Hall of Distrib- 
utors, Inc. [1955 Trape Cases { 68,151] 343 
Mich., 54, 72 _N. W. 2d 152 was decided. 
It was there held that under the Fair 
Trade Law, defendants as non-signers of 
so-called fair trade agreements with manu- 
facturer of cameras, etc. could not be en- 
joined from purchasing the products of the 
manufacturer from signers of fair trade 
agreements, nor from selling the products 
at prices less than the prices fixed by the 
manufacturer. The same ruling was made 
in the Shakespeare case, supra. 


[Defendant's Activity] 


Defendant here was not guilty of fraud 
or deception in acquiring the merchandise 
he retailed and he is not engaged in “price- 
cutting” as that term is generally under- 
stood, or defined in the Unfair Practices 
Act, but is apparently making a satisfactory 
profit on each sale made by him. If the 
statute here involved be enforced, defend- 
ant will be required to increase the price 
of the articles sold by him to the consuming 
public, arbitrarily and against his will. The 
impact of this legislation is a telling blow 
on the mass of people who constitute the 
consuming public. To retailers it means 
elimination of price competition and more 
profits; to the consumer it means the loss 
of the benefits arising from wholesome 
price competition, and is productive of still 
higher cost of living. The defendant is 
merely selling commodities manufactured 
by plaintiff at prices lower than those 
agreed upon by plaintiff and one Colorado 
retailer. This contracting retailer volun- 
tarily entered into the stipulation and con- 
tract, Exhibit “B”, which either party may 
voluntarily abandon upon ten days notice, 
thus in effect repealing the statute in much 
less time than the General Assembly could 
accomplish that result. 


Defendant for aught that appears from 
this record purchased the manufactured pro- 
ducts of plaintiff from recognized dealers in 
plaintiff's merchandise, or direct from plain- 
tiff. No condition was attached to defend- 
ant’s purchase. Plaintiff should not now be 
heard in a court of equity to insist that de- 
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fendant deal with such commodities lawfully 
acquired, on a restricted basis or to assert 
that such articles were acquired conditionally. 


[Effect of Nonsigner Clause] 


Under the non-signer clause of this Act, 
A by contracting with B can compel C 
and D to sell A’s goods at prices agree- 
able to A and B, but not agreeable to C 
and D. Hence, A and B seek to achieve 
by the mandate of this statute what they 
cannot achieve by contract with C and D, 
because the latter are unwilling to enter 
into such negotiations respecting the prop- 
erty which they own. The effect is that 
the manufacturer A seeks to extend his 
ownership of commodities produced by him 
after he has sold them in the normal chan- 
nels of trade and commerce, and ithe in- 
evitable result, as attempted by the General 
Assembly, is that the purchaser loses the 
right to sell his goods bought for resale 
at prices of his own choosing. The right 
to fix the price at which one will sell his 
property is in itself a well recognized prop- 
erty right. Tyson & Brother United Theatre 
Ticket Offices v. Banton, 273 U. S. 418; Chas. 
Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522. 


The General Assembly may validate re- 
sale price maintenance contracts as between 
contracting parties within constitutional 
limits, but when the effect of the Act, as 
in the instant case, is to make such price 
schedule binding upon non-contracting par- 
ties, the Act is nothing more or less than 
price fixing by legislative mandate. An 
unwilling citizen cannot be thus bound. 

Any act of the General Assembly which 
arbitrarily destroys or impairs the right of 
the individual to the free use and enjoy- 
ment of his property, lawfully acquired, 
and permits the fixing of prices for the 
benefit of a special group, is opposed to 
the constitutional concept of a free people 
and should not be allowed to stand. Legis- 
lation of this kind evidences the ability 
of organized minorities to induce legisla- 
tion for their special benefit at the expense 
of the unorganized purchasing masses. 
During a recent decade numerous attempts 
were made to regiment the general public 
and in each instance they were struck 
down as violative of constitutional rights 
of a free people. We have not yet arrived 
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at the place in America where the many 
must yield to the few, so that the latter 
may make ever increasing profits at the 
expense of those who still believe in the 
principle of free and competitive trade and 
commerce, untrammeled by legislative fiats. 


The Colorado Fair Trade Act does not 
necessarily apply to all trade-mark owners, 
producers and distributors. It becomes op- 
erative only as to those who elect and 
attempt to bind non-contracting retailers 
dealing in the same commodities. What to- 
day may be invalid as restraint of trade, 
may under our Act at the whim of the 
manufacturer be perfectly lawful next week. 
What we are saying is that such restraint 
of trade and destruction of price competi- 
tion may thus vary from time to time at the 
will of the manufacturer or distributor. The 
Act is primarily and essentially a price 
fixing statute, and unless authorized under 
the police power, offends against the con- 
stitution. The defendant has not obligated 
himself to fix resale prices at the stipulated 
minimum by virtue of any contract he has 
entered into. He is compelled to do so by 
the terms of this Act. We must look not 
to the statute, but to the contract between 
plaintiff and Fisher to determine the mini- 
mum price, below which the defendant 
shall not sell. 


In the recent case of United States of 
America v. McKesson and Robbins, Inc. [1956 
TRADE CASES { 68,368] (U. S. Supreme 
Court June 11, 1956) Chief Justice Warren 
stated: “* * * resale price maintenance is 
a privilege restrictive of a free economy.” 
Citing United States v. Masonite Corp. [1940- 
1943 TrapE Cases § 56,209] 316 U. S. 265, 
280. 


[Federal Acts] 
‘We are not here concerned with the 
Federal anti-trust acts or amendments 


thereto, but with the fundamental and basic 
right of our citizens under the constitution 
to deal with their property, lawfully ac- 
quired, as they see fit when such trans- 
actions do not violate any statute passed 
pursuant to a valid exercise of the police 
power for the protection of the public. 


[A firmed] 


The judgment of the trial court is affirmed. 
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[1 68,464] Pioneer Container Corp., Small Brothers Container Corp., Gotham Con- 
tainer Corp., George Weitzman, Irving Friedlander, and Harry Siegel v. National Con- 
tainer Corporation, Samuel Kipnes, and Harry Ginsberg. 


In the United States District Court for the Southern District of New York. Civil 
106-32. Filed August 27, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Stay Taking of Deposition—In a treble damage action, the taking of a 
deposition noticed by the plaintiffs was stayed until after the determination of the 
defendants’ motion for summary judgment. The stay was ordered on the condition 
that the prospective witness submit to examination within 15 days after the entry of 
the order on the summary judgment motion if the motion is denied. The defendants 
sought the dismissal of the action on the ground that the plaintiffs were merely stock~ 


holders of an injured corporation and, as such, had no standing to sue. 
See Private Enforcement and Procedure, Vol. 2, J 9013.775. 
For the plaintiffs: Lester Lewis Jay, New York, N. Y. 
For the defendants: Gallop, Climenko & Gould, New York, N. Y. 


Memorandum 
[Motion] 


PALMIERI, District Judge [In full text]: 
Defendants in this treble-damage anti-trust 
action have moved to stay the taking of a 
deposition noticed by the plaintiffs for 
August 7 and adjourned by consent of the 
parties to August 2lst. The ground for 
the motion is the pendency of another 
motion for summary judgment. That mo- 
tion was made subsequent to an agreement 
by the plaintiffs to adjourn the deposition 
and has been placed on the calendar for 
August 28. It seeks a dismissal of the com- 
plaint on the ground that the named plain- 
tiffs were merely stockholders of the injured 
corporation and, as such, have no standing 
to sue. See Westmoreland Asbestos Co. v. 
Johns-Mansville Corp., 30 F. Supp. 389 (S. D. 
Neo 959) atta is he 2d) IAS (ae Cire 
1940) ; Gerli v. Silk Assn of America, 36 F. 
2d 959 (S. D. N. Y. 1929). Defendants 
seek to stay the deposition pending the 
argument and disposition of the summary 
judgment motion. 

I am mindful that to grant this motion 
will save the defendants some unnecessary 
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expense and inconvenience in the event 
their summary judgment motion is sus- 
tained. See Klein v. Lionel Corporation 
[1956 TrapE Cases { 68,296], 18 F. R. D. 
184 (Dist. Del. 1955); Sogmose Realties, 
Inc. v. Twentieth Century-Fox Film Corp. 
[1954 Trapre Cases { 67,688], 15 F. R. D. 
496 (S. D. N. Y. 1954). 


[Deposition Stayed] 


The facts with respect to the responsi- 
bility for certain delays in pre-trial pro- 
ceedings were sharply disputed upon the 
argument. Without passing upon this phase 
of the matter, I believe an equitable dis- 
position would be to stay the taking of 
the deposition until the determination of 
the motion for summary judgment but on 
condition that the prospective witness, Mr. 
Harry Ginsberg, submit to his examination 
within 15 days after the entry of the order 
on the summary judgment motion should 
it be denied. 


Motion denied. Settle order in accord- 
ance with this Memorandum. 
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[f 68,465] Katz v. Grand Union Co. 


In the New York Supreme Court, Bronx County, Special Term, Part I. 136 N. Y. L. J. 
No. 43, page 4. Dated August 30, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunction and Damages— 
Sufficiency of Complaint.—A supermarket’s motion to dismiss a drug store’s complaint, 
alleging that the supermarket had advertised and sold fair traded products below their 
established prices by giving away at no extra cost trading stamps which are redeemable 
for merchandise, on the ground that the complaint merely contains conclusions of law 
in view of its failure to specify the applicable fair trade prices and the supermarket’s 
sales prices, and to set forth copies of the pertinent fair trade contracts, was denied. The 
complaint was held to set forth a plain and concise statement of the material facts which 
give rise to a course of action under the New York Fair Trade Act. Under the complaint, 
the alleged violation of fair trade prices did not turn on the nominal price at which the fair 


traded products were sold. 
See Fair Trade, Vol. 1, ] 3294.34. 


[Motions] 


FINE, Justice [Jn full text]: In this action 
for an injunction and damages, brought 
pursuant to Article XXIV-A (secs. 369-a to 
369-e) of the General Business Law, popu- 
larly known as the Fair Trade Law, defend- 
ant has moved to dismiss the amended com- 
plaint pursuant to Rule 106 of the Rules of 
Civil Practice, on the ground that it does 
not state facts sufficient to constitute a 
cause of action. Plaintiff has at the same 
time renewed his motion for a temporary in- 
junction, which was previously denied with- 
out prejudice to renewal upon proper papers. 
Decision on the latter motion is being held 
in abeyance pending determination of the 
motion to dismiss. 


[Complaint—Trading Stamps] 


The amended complaint makes the follow- 
assertions. Plaintiff is the owner of a retail 
pharmacy wherein he sells at retail cos- 
metics, toiletries and other sundry items in 
competition with defendant, which owns 
and operates a supermarket in the vicinity 
of plaintiff’s establishment. Among the prod- 
ucts which are sold both by plaintiff and 
defendant, are some thirty-eight different 
items of cosmetics and toiletries, identified 
in the amended complaint, which bear the 
distinctive trake marks, brands and names 
of the producers, owners or distributors 
thereof. All of these items are articles of 
standard quality, packaged in standard sizes, 
and are in fair and open competition with 
commodities of the same general class pro- 
duced by others. Pursuant to the Fair 
Trade Law (General Business Law, sec. 
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369-a), the producers, owners and distrib- 
utors of these items have entered into 
contracts with retail dealers and distrib- 
utors throughout the state, which are still 
in effect, fixing the minimum resale prices 
of such products for sale at retail in accord- 
ance with certain schedules of prices, fixed 
from time to time. Defendant had notice 
and knowledge of the existence and terms 
of the said contracts, and of the minimum 
prices fixed therein. But it has nevertheless 
“wrongfully, wilfully and knowingly,” ad- 
vertised, offered for sale and sold the 
products in question “at prices lower than 
those fixed by the aforesaid contracts and 
price schedules by giving away at no extra 
cost trading stamps,” which “are valuable 
and may be redeemed for merchandise in 
accordance with a catalogue published by 
defendant.” And defendant, it is further 
alleged, has continued to violate the Fair 
Trade Law. 

The amended complaint then sets forth 
alleged facts tending to show that plaintiff 
has suffered loss of business by reason of 
defendant’s acts, and asserts that plaintiff 
has duly complied with all the terms and 
conditions of the aforementioned fair trade 
contracts, and that he has no adequate 
remedy at law. Further facts are alleged to 
show that the case does not fall within any 
of the exceptions specified in the statute 
(General Business Law, sec. 369-a, subdiv. 2). 

Annexed to the amended complaint are 
schedules of the particular products and 
of the names of the producers and dis- 
tributors who are alleged to have entered 
into the fair trade contracts affecting such 
products. No copies of the contracts are, 
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however, set forth and the complaint does 
not specify the minimum resale price fixed 
by such contracts or the prices at which 
the products are allegedly being sold by 
defendant. 

Defendant in no way disputes the basic 
claim urged by plaintiff, that the delivery to 
customers, at no extra cost, of trading 
stamps redeemable in merchandise, upon 
the sale of products at fair trade prices, may 
in effect be the equivalent of a cash dis- 
count, thereby violating the Fair Trade Law 
(See Bristol-Myers Co. v. Picker [1950-1951 
TRADE Cases § 62,755, 302 N. Y., 61. 67-8). 
Nor does defendant raise any question with 
regard to the applicability of the Fair Trade 
Law by reason of the fact that neither plain- 
tiff nor defendant is a signatory of the fair 
trade contracts here involved (see Port- 
chester Wine & Liquor Shop v. Miller Bros., 
281 N. Y., 101; General Electric Co. v. 
Masters, Inc. [1954 TrapE Cases J 67,776], 
307 N. Y., 229; Weisstein v. Corbyn Liquor 
Store, Inc., 174 Misc., 1075; Katz. v. Gervirtz 
[1948-1949 TrapE CASES { 62,307], 83 N. Y. 
Shy Zaly SA) 


[Sufficiency of Complaint] 


Defendant’s sole attack on the amended 
complaint is that its assertions amount only 
to conclusions of law, rather than factual 
allegations, in view, of its failure to specify 
the applicable fair trade prices and defendant’s 
sales prices, and to set forth copies of the 
pertinent fair trade contracts. 


It is settled, however, that a complaint 
attacked for insufficiency must be liberally 
construed (Civil Practice Act, section 275), 
and every fair inference resolved in its 
favor, “however imperfectly, informally or 
even illogically the facts may be stated” 
(see Condon v. Associated Hospital Service, 
287 N. Y., 411, 414). “A complaint may 
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state facts sufficient to constitute a cause 
of action though the statement may lack 
definiteness and precision” (see Gerdes v. 
Reynolds, 281 N. Y., 180, 184). 


Applying these principles of construction, 
it seems clear that the amended complaint 
sets forth a plain and concise statement of 
the material facts sufficient to give rise to 
a cause of action under section 369-b of 
the General Business Law. It may fairly be 
read as charging defendant with circum- 
venting the minimum resale prices fixed by 
the fair trade contracts for the articles in 
question, by giving trading stamps at no 
extra cost to purchasers of the articles. 
The allegations setting forth this charge, 
though phrased without particularizing the 
fair trade prices or the prices nominally 
fixed for the articles by defendant, are 
nevertheless statements of fact and cannot 
be rejected as mere conclusions of law 
(Katz v. Gevirtz, supra, 83 N. Y. S., 2d, 52; 
cf. Abrams v. Allen, 297 N. Y., 52), especially 
where, as here, the alleged violation does 
not turn on the nominal price at which the 
articles are sold. As the Court of Appeals 
has observed, the remedy of a defendant 
aggrieved by lack of definiteness or pre- 
cision in a complaint, such as is here urged, 
is to move, not for a dismissal of the com- 
plaint on the ground of insufficiency, but 
“for a bill of particulars or for an order to 
serve an amended pleading which will 
remove indefiniteness, uncertainty or obscurity 
(Rules of Civil Practice, Rule 102)” (see 
Gerdes v. Reynolds, supra, 281 N. Y., 180, 184; 
Pfleuger v. Pfleuger, 304 N. Y., 148, 152). 


[Dismissal Denied] 


Defendant’s motion to dismiss the amended 
complaint is in all respects denied. Order 


filed, 


[] 68,466] Casco Products Corp. v. Hess Brothers, Inc. 
In the Pennsylvania Court of Common Pleas, Lehigh County. Dated August 13, 1956. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Contempt 
Proceeding.—A retailer who was found to have advertised, offered for sale, and sold fair 
traded irons below their established fair trade prices in violation of a pace consent 
judgment was fined $500. The retailer’s defenses that the fair trader failed to enforce its 
fair trade prices within the trading area of the retailer and that the Pennsylvania Fair 
Trade Act is unfair were rejected as immaterial in a contempt action. The purpose of a 
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contempt proceeding is to vindicate the authority of the court. The court also ruled that 


the retailer was not entitled to a jury trial. 
See Fair Trade, Vol. 1, J 3380.40. 


For the plaintiff: Robert H. Jordan and Robert B. Doll. 


Orrin E, Boyle. 


[Faw Trade Injunction] 


Kocn, Judge [Jn full text]: In this case 
a complaint in equity was filed on August 
24, 1955, charging defendant corporation 
with offering for sale and selling its trade- 
marked item, known as “Casco Steam 
Iron,” at less than plaintiff's stipulated 
prices in violation of the Pennsylvania Fair 
Trade Act of June 5, 1935, P. L. 266, as 
amended, 73 PS §7. No answer was filed 
to this complaint and on September 12, 1955, 
in pursuance of a stipulation a consent 
decree was entered by our learned pre- 
decessor, Hon. Theodore R. Gardner. This 
decree contained the following provisions: 


For the defendant: 


“1, A permanent injunction is hereby 
granted and entered against the Defend- 
ants, Hess Brothers, their agents, servants 
and employees and or other persons act- 
ing in concert or participation with them 
in the Commonwealth of Pennsylvania 
from offering for sale or selling any irons 
bearing the Plaintiff's Trade Mark, Brand 
or Name ‘Casco’ at prices less than those 
stipulated for the same in the Plaintifi’s 
Fair Trade Contracts in force and effect 
with retailers in the Commonwealth of 
Pennsylvania and in the price lists sup- 
plemented thereto. 

“2. No part of this order shall be con- 
strued in any way as a limitation upon 
the right, power, or privilege of the De- 
fendants to close out their stock of ‘Casco’ 
products for the purpose of discontinuing 
the sale and merchandising of said ‘Casco’ 
irons. ; 

“3 Tt is hereby made a part of this 
order that the right to close out stock 
as herein before referred to in paragraph 
2, but conducted upon the Defendants’ 
furnishing the Plaintiffs with a detailed 
inventory of ‘Casco’ products which they 
had on hand at the time the order enter- 
ing the preliminary injunction was made 
on August 24, 1955, and further that said 
close out stock, when sold, shall be clearly 
and adequately described as being a close 
out and discontinuing the sale of ‘Casco’ 
products. 

“4 That this order of court shall re- 
main effective against the defendants un- 
less amended or vacated.” 

Prior to the entry of the consent decree 
and in accordance with the stipulation, de- 
fendant furnished plaintiff by letter with 
an inventory of the irons which it had on 
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hand and intended to close out. This letter 
was dated September 8, 1955. 


[Violation Charged] 

On May 4, 1956, plaintiff filed a petition 
alleging that defendant advertised and sold 
Casco Steam Irons in violation of the stipu- 
lation of counsel and consent decree and 
secured a rule to show cause why defend- 
ant should not be held in contempt of court. 


[Defense | 


The answer of defendant admitted that 
it was merchandising and selling the items 
other than those specified in the letter dated 
September 8, 1955, but denied that it was 
merchandising and selling Casco irons con- 
trary to the stipulation and consent decree. 
The answer contained new matter which, 
in essence, contends that plaintiff has failed, 
neglected and refused to enforce its fair 
trade prices within the trading area of 
defendant upon its competitors and_ spe- 
cifically pleads the last paragraph of a 
letter of September 12, 1955, written by 
defendant’s counsel to plaintiffs counsel. 
The paragraph follows: 


“T must accordingly advise you that if 
your client continues to neglect and fails 
to enforce its so-called fair trade prices 
within the trading area of Hess Brothers, 
we will be led to conclude that they are 
not promulgating their so-called fair 
trade prices in good faith, and will ac- 
cordingly petition the Court in #10 June 
Term 1955 to vacate the Consent Decree.” 


This matter came to hearing and argu- 
ment, and we have before us the disposition 
of the rule to show cause why defendant 
should not be held in contempt for violation 
of the permanent injunction. 

From the evidence adduced, we find the 
following 

Facts 

1. That the fair trade price of Casco 
irons is $15.95. 

2. That on May 10, 1956, defendant ad- 
vertised in its public display windows signs 
which contained this phraseology: 

“Casco Steam Irons. This is what the 


manufacturer says we must sell them for: 
$15.95. Which would you rather pay? 
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We may go to jail—but while they last 

Hess’s price is $10.00”. 

3. That on April 5, 1956, one William 
E. Schantz purchased from defendant a 
Casco steam iron for the sum of $10.30, 
(the thirty cents representing the Pennsyl- 
vania sales tax) and received a sales receipt. 


4. That the Casco iron purchased by 
William E. Schantz was manufactured in 
December 1955 and was a product of plaintiff. 


DIscussION 
[Violation Established | 


The evidence clearly establishes that 
defendant advertised the trade-marked item 
in question and offered the same for sale 
to the public for the sum of $10. Max Hess, 
Jr., the president of the corporation, him- 
self identified the photographs marked plain- 
itt Grex MDItS ua ger csc ma eau) ape ese 
photographs were offered and received in 
evidence without objection. While there is 
no testimony indicating the size of the ad- 
vertisements in question, there is no doubt 
that they were prominently displayed on 
May 10, 1956, while the injunction was in 
effect. The wording of these advertise- 
ments demonstrates beyond any doubt that 
defendant deliberately violated the terms 
of the permanent injunction. Not only do 
the advertisements acknowledge that the 
fair trade price is $15.95, but they contain 
the wording “we may go to jail—but while 
they last Hess’s price is $10.” It is difficult 
to comprehend a more obvious flouting of 
an order of court, and we can only conclude 
that this was a deliberate design to chal- 
lenge the authority of this court. 


Defendant made no denial of an actual 
sale of a Casco steam iron on April 5, 1956. 
The particular iron in question was not a 
close-out item within the contemplation of 
the letter of September 8, 1955, the same 
not having been manufactured until De- 
cember 1955. At the hearing, no effort was 
made to attack this fact, and it is clear 
that the iron was sold in the usual course 
of business for the sum of $10, exclusive of 
sales tax. This, too, constituted a violation 
of the consent decree entered on September 
12, 1955. 


[Fair To Enforce Prices] 


As was indicated previously, defendant 
makes no denial of the advertising and 
selling of Casco steam irons as charged 
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by plaintiff, but at the hearing it sought to 
introduce evidence indicating that plaintiff 
had failed to enforce its fair trade prices 
within the trading area of defendant and 
that it failed, neglected and refused to 
properly and adequately police and enforce 
the violations on the part of competitors. 
In this connection, defendant points to the 
letter of September 12, 1955, which men- 
tioned by name certain merchants who had 
been allegedly violating the Fair Trade Act 
since June 1955, and also referred to adver- 
tising appearing in a Philadelphia news- 
paper wherein a large department store in 
that city offered Casco steam irons at $13.88. 
The court sustained objections to this testi- 
mony on the grounds that it was not ma- 
terial to the issue before us, i. e., as to 
whether defendant was in contempt, and 
for the further reason that paragraph 4 of 
the decree specifically afforded defendant 
an opportunity to institute appropriate pro- 
ceedings to amend or vacate the decree. 
In this connection, we also refer to the last 
paragraph of defendant counsel’s letter of 
September 12, 1955, wherein he indicated 
that a revision of the decree would be 
sought if there was a failure to properly 
police its fair trade prices. 


It was not until subsequent to the hearing 
in this matter that defendant secured a rule 
to show cause why the consent decree 
should not be opened and vacated. Both 
parties are entitled to their day in court on 
that issue, but the merits of defendant’s 
case in that proceeding are no defense to 
a charge of contempt of court and we are 
not now passing upon them. Defendant is 
asking this court to overlook the purpose 
of a contempt proceeding. It is not funda- 
mentally an issue between plaintiff and 
defendant but its purpose is to vindicate the 
authority of the court: Commonwealth v. 
Myers, 19 Dist. Rep. 1136. See, also, 1 
Standard Pennsylvania Practice, secs. 76, 77. 


TrerMs Law UNFAIR 
[Economic Philosophy] 


Defendant’s brief contains an extensive 
and learned outline of the objections to 
fair trade practices and points to alleged 
unfair aspects of the system. Whether we 
agree or disagree with the economic philoso- 
phy of defendant and the desirability of 
the legislation, is of no consequence in 
determining whether it has violated an order 
of this court. The legislature has seen fit to 
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enact the legislation, and it has been de- 
clared constitutional by the Supreme Court 
in the case of Burche Co. v. General Electric 
Co. [1955 Trape Cases { 68,078], 382 Pa. 370. 
Hence, it is not within our province to 
overlook obvious violations of orders en- 
tered in pursuance of both legislative and 
appellate court authority. 


[Necessity of Jury Trial] 


Defendant does not challenge the power 
of the court to enforce our decree and 
punish a violation thereof: Butler County 
v. Pittsburgh, Harmony, Butler & New Castle 
Ry. Co., 298 Pa. 347; Milk Control Commis- 
sion v. McAllister Farm Dairy, Inc., 67 Dauph. 
242. It acknowledges that if we find defend- 
ant to have been guilty of contemptuous 
conduct, such violations would constitute 
contempt. It is maintained, however, that 
the conduct constitutes an indirect crimi- 
nal contempt and that any punishment is 
limited by the Act of June 23, 1931, P. L. 
925, 17 PS §2047, which provides that 
where a person shall be charged with indi- 
rect criminal contempt for violation of a 
restraining order or injunction issued by a 
court, such person on demand shall be 
entitled to have a jury trial. Section 2 
(17 PS § 2048) of the act provides a punish- 
ment not exceeding $100, or by imprison- 
ment not exceeding 15 days in jail, or both, 
in the discretion of the court. We are of 
the opinion, however, that the Act of 1931 
is not applicable. In the first place, it is 
doubtful whether defendant’s case comes 
within the purview of the act for the reason 
that a jury trial was not demanded. Sec- 
ondly, we believe that defendant’s acts do 
not constitute “indirect criminal contempt.” 


The leading case with respect to this act 
is Anthracite Mining Co. v. Anthracite Miners 
of Pennsylvania, 318 Pa. 401. This case, 
upholding the constitutionality of the legis- 
lation, had only this to say with regard to a 
definition of criminal contempt, page 404: 


“Tt is not disputed that the acts alleged 
to have constituted the contempt of court 
occurred ten miles from the court house 
and were, therefore, an indirect contempt, 
it is likewise undisputed that indictments 
would lie for the various crimes involved 
in the acts said to have been committed. 
The appeal does not, therefore, require 
us to determine the general scope of the 
term ‘indirect criminal contempt’ as used 
in the statute.” 
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The facts in the foregoing case, as well 
as Kegg v. Bianco, 151 Pa. Superior Ct. 234, 
had the element of a criminal act in the 
violation of the court order, and it appears 
to us, consequently, that where there is no 
criminal element, an essential feature of an 
indirect criminal contempt is lacking. See, 
BSG, IPO MGP IK Ce EN, NOG TIE MAA, SY 
De Cn8o: 


NATURE OF CONTEMPT 


The distinction between civil and criminal 
contempts has not been clearly established, 
but we deem the elements laid down in 
Nye v. United States, 313 U. S. 33, 85 L. Ed. 
1172, as an authoritative summary of the 
law. This case held that the elements con- 
sidered indicative of the nature of the con- 
tempt are as follows: 

“1. Title of the action—if civil in 
character, it indicates that the contempt 
action is civil; 

“2. Whether the public or the Govern- 
ment is a party to the action—if not, 
civil contempt is indicated; 

“3. Whether holding the defendant in 
contempt affords relief to a private party 
—if so, the nature is civil; 

“4. Nature of the relief requested—if 
primarily for the benefit of the complain- 
ant, action is civil; 

“5. Character of the act charged—if 
primarily civil in character, it indicates a 
civil contempt; 

“6. Is there revealed a purpose to 
punish for contempt ‘in aid of the adjudi- 
cation sought in this principal suit’, Lamb 
DOU en sae Wn See ZALES 1s Axel, 7/115). 
719,—if so, a civil contempt is indicated.” 


If we apply these standards to the case 
at bar, the nature of the contempt is civil 
in character and the Act of 1931 is not 
applicable. 

[Penalty] 


A decree of this court has been violated 
and the only remaining question concerns 
the penalty to be imposed. We need not 
pass upon the power of the court to impose 
imprisonment for the reason that we have 
no intention under these circumstances of 
imposing that penalty. Any fine which is 
levied is not intended as measuring the 
extent of the contemptuous conduct but 
rather as a reminder to this defendant that 
it cannot, in the words of Justice Lamar 
of the United States Supreme Court, in 
Gompers v. Bucks Stove and Range Company, 
ZL OES aR GO a make himself 
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(itself) a judge of the validity of orders 
which have been issued, and by his (its) 
own act of disobedience set them aside. 
Accordingly, we are of the opinion that a 
fine of $500 should be levied against defend- 
ant corporation. 

It is this court’s duty to uphold the law 
and do that which is reasonably necessary 
to enforce its decrees. This defendant 
has violated one of its decrees and its guilt 
is clear beyond a reasonable doubt. Our 
discussion is based upon the following 


CoNCLUSIONS OF LAW 


1. Defendant, through the medium of ad- 
vertising, has violated paragraph 1 of the 
consent decree entered on September 12, 
1955. 
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2. Defendant, by selling and offering for 
sale, has violated paragraph 1 of the consent 
decree entered on September 12, 1955. 


3. Defendant is guilty of a contempt of 
court order in a civil proceeding beyond a 
reasonable doubt. 


We accordingly enter the following 


DECREE 


Now, August 13, 1956, the rule to show 
cause why defendant should not be held 
in contempt of court is made absolute, and 
it is ordered and decreed that defendant, 
Hess Brothers, be and hereby is adjudged 
guilty of contempt. A fine is imposed upon 
Hess Brothers, defendant, in the sum of $500. 


[68,467] United States v. Borax Consolidated, Ltd., et al. 
In the United States District Court for the Northern District of California, Southern 


Division. 


No. 23690. Filed December 9, 1955. 


Case No. 807 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Shipping Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Injunctive Decrees—Enforcement—Jurisdiction over Regulated Industries—A Govern- 
ment petition for an order restraining defendants in an antitrust action as well as a con- 
ference of steamship lines from engaging in practices allegedly in violation of a decree 
entered in the action was denied. The defendants contended that the practices sought 
to be enjoined are required by a rate agreement which had been approved by the Federal 
Maritime Board. The court ruled that the rate agreement and acts done pursuant to it 
are, by the Shipping Act of 1916, exempt from the provisions of the antitrust laws. The 
jurisdiction to initially determine whether the rate agreement has been correctly inter- 
preted is vested in the Board. The Board has exclusive preliminary jurisdiction to 
determine whether the acts done pursuant to the rate agreement are immunized by the 
Shipping Act from the antitrust laws. The Government did not invoke the aid of the 
court as a person who will be irreparably damaged by the defendants’ practices unless 
they are restrained pending the determination of the Board. 


See Combinations and Conspiracies, Vol. 1, { 2039.90; Department of Justice Enforce- 
ment and Procedure, Vol. 2, | 8229.625, 8233.350. 

For the plaintiff: U. S. Attorney, San Francisco, Cal. 

For the defendants: Brobeck, Phleger & Harrison, San Francisco, Cal. 


For the receiver: Jerome Politzer, San Francisco, Cal. 


Order Dismissing Petition for Relief in 
Aid of Final Judgment 


GoopMAN, District Judge [In full text] :— 
This Court has heretofore retained juris- 
diction of this antitrust proceeding for the 
purpose of enforcing compliance with the 
final decree entered herein against defend- 
ants. The United States has now applied 
for an order restraining defendants as well 
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as the Pacific Coast European Conference 
of steamship lines from engaging in prac- 
tices allegedly in violation of the decree. 
The practices sought to be enjoined consist 
of efforts by defendants and the Confer- 
ence to cause certain customers of defend- 
ants to ship borax products purchased from 
defendants exclusively on Conference vessels. 
The Conference contends that the use of 
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its vessels by these customers of defend- 
ants is required by a Shippers Rate Agree- 
ment between the Conference and defendants. 
Defendants disagree with this interpreta- 
tion of the Rate Agreement, but, at the 
insistence of the Conference, have endeavored 
to secure compliance by their customers. 


[Jurisdiction] 

The Rate Agreement has been approved 
by the Federal Maritime Board. Thus the 
Rate Agreement and acts done pursuant to 
it are, by the Shipping Act of 1916, exempt 
from the provisions of the Anti-Trust 
statutes. 39 Stat: 733, 46 U. S. C. 814. The 
United States has recognized that the juris- 
diction to initially determine whether the 
Conference has correctly interpreted the 
agreement is vested in the Federal Mari- 
time Board by the Shipping Act. Restraint 
is sought here only until such time as it 
has been finally determined, in a proceed- 
ing now before the Board, whether the prac- 
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tices complained of are permitted by the 
Rate Agreement. 

But, the United States has not invoked 
the aid of this Court as a party who will 
be irreparably damaged by the practices of 
defendants and the Conference unless they 
are restrained pending the determination of 
the Board. Isbrandtsen Co. v. United States 
et al., 81 F. Supp. 544 (S. D. N. Y. 1948). 
The Government is before the Court solely 
as the plaintiff in an anti-trust proceeding. 
The Congress has entrusted the Federal 
Maritime Board with the exclusive prelimi- 
nary jurisdiction to determine whether acts 
done pursuant to rate agreements of the 
maritime shipping industry are immunized 
by the Shipping Act from the provisions 
of the Anti-Trust statutes. Far East Con- 
ference v. United States [1952 TRapE CASES 
{1 67,241], 342 U. S. 570 (1952); United 
States Navigation Co. v. Cunard Steamship 
Co., 284 U. S. 474 (1932). 

The petition of the United States, there- 
fore, must be and hereby is dismissed. 


[1 68,468] Syracuse Broadcasting Corporation v. Samuel I. Newhouse, The Herald 
Company, The Post-Standard Company and Central New York Broadcasting Corporation. 

In the United States Court of Appeals for the Second Circuit. No. 218—October 
Term, 1955. Docket No. 23851. Argued February 9, 1956. Decided August 31, 1956. 


Appeal from an order of the United States District Court for the Northern District of 
New York. STEPHEN W. BRENNAN, Judge. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Monopolies—Practices—Tie-In Sales of Advertising 
Space and Time.—In a radio station’s treble damage action against newspaper publishers, 
a radio and television station, and an individual controlling the publishers and radio and 
television station, a trial court was held to have correctly dismissed a charge that the 
newspaper publishers violated Sections 1 and 2 of the Sherman Act by refusing to accept 
newspaper advertisements unless advertisements were also placed with the radio and 
television station. The charge was denied by the defendants, and the plaintiff radio station 
failed to present any admissible evidence of the charge. 


See Combinations and Conspiracies, Vol. 1, { 2005.848; Monopolies, Vol. 1, {] 2610.850. 


Combinations and Conspiracies—Practices—Unit or Combination Advertising Arrange- 
ment—Tie-In Sales.—In a radio station’s treble damage action charging that newspaper 
publishers (a morning and an evening newspaper), a radio and television station, and an 
individual controlling the publishers and the radio and television station conspired to 
restrain trade in violation of the Sherman Act by refusing to accept national and general 
advertising in either newspaper separately and requiring unit or combination advertising in 
both newspapers, by circulating false statements about the plaintiff, by refusing to publish 
any praiseworthy items about the plaintiff, and by giving discriminatory advantages to the 
radio and television station, the trial court’s dismissal of the charge on a motion for 
summary judgment was reversed on the ground that the interests of justice required a 
trial of the issues raised by the conspiracy charge. The trial court also had concluded that 
any harm to the plaintiff was indirect, incidental, and insufficient. 
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See Combinations and Conspiracies, Vol. 1, { 2005.400, 2005.848; Private Enforcement 
and Procedure, Vol. 2, { 9009.275, 9009.475. 

Monopolies—Monopolization—Attempt to Monopolize—Unit or Combination Adver- 
tising Arrangement—Legality—Relevant Market.—In a radio station’s treble damage action 
charging that the publishers of a morning and an evening newspaper, a radio and 
television station, and an individual controlling the publishers and the radio and television 
station violated Section 2 of the Sherman Act by refusing to accept national and general 
advertising in either newspaper separately, but requiring unit or combination advertising 
in both newspapers, it was held that the radio station’s monopoly charge was properly 
dismissed by the trial court. The radio station asserted that the defendants’ two news- 
papers were the only newspapers in their city, that they therefore had monopoly power, 
and that the imposition of the unit or combination advertising arrangement was illegal 
per se. The court ruled that neither the rationale nor the doctrines evolved by the “tying” 
cases was applicable since morning and evening newspapers are not separate products 
which can be viewed as tied to one another. Even assuming that newspaper advertising 
and radio advertising are competing products and accepting the plaintiff’s theory that its 
radio station competes for the same advertising dollar as do the defendants’ radio and 
television station and newspapers, along with three other radio stations, the plaintiff 
defined the “relevant market” in a manner which destroyed its claim of monopoly. The 
evidence disclosed that the defendants’ share of the total advertising revenue was too low 
to warrant any inference of monopolization or any attempt to monopolize. 


See Monopolies, Vol. 1, § 2510.100, 2540, 2610.850. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Discrimination Under Clayton Act.—The dismissal of a charge 
that publishers of newspapers, a radio and television station, and an individual controlling 
the publishers and the radio and television station discriminated in price on the ground that 
there was no allegation of a combination or conspiracy to violate Section 2 of the Clayton 
Act, as amended, was reversed since a combination or a conspiracy is not a necessary 
element of a violation of the section. In holding that the plaintiff, a radio station, was 
entitled to a trial of its charge, the court noted that there is a question whether advertising 
space is a commodity within the meaning of the Clayton Act and a question whether 
a price or service discriminatorily offered to a commonly-held corporation violates the Act. 


See Private Enforcement and Procedure, Vol. 2, | 9009.750, 9009.950. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Acquisitions and Interlocking Directorates Under Clayton Act. 
—In a radio station’s treble damage action charging that publishers of newspapers, a radio 
and television station, and an individual controlling the publishers and the radio and 
television station violated Sections 7 and 8 of the Clayton Act by merging and employing 
interlocking directorates, a trial court properly dismissed the charges on the ground that 
they were without substance. 


See Private Enforcement and Procedure, Vol. 2, J 9009. 

For the plaintiff-appellant: Smith and Sovik (Laurence Sovik, Syracuse, N. Y., and 
Arthur C. Kyrle, Sr., Monticello, N. Y., of counsel), Syracuse, N. Y. 

For the defendants-appellees: Bond, Schoeneck & King (Tracy H. Ferguson of Bond, 


Schoeneck & King, Syracuse, N. Y., and Charles Goldman of Goldman, Evans & Goldman, 
New York, N. Y., of counsel), Syracuse, N. Y. 


Modifying and affirming an order of the U.S. District Court, Northern District of New 
York, 1955 Trade Cases {| 68,127. 


Before: Mepina, LumBarp and WaTERMAN, Circuit Judges. 


Plaintiff appeals from an order granting others for general insufficiency, in an action 
defendants’ motion for summary judgment for treble damages under the Clayton Act, 
and dismissing one of the causes of action 15 U. S. C. Section 15 for violation of 15 
alleged in the complaint and dismissing the U. S. C. §§1 and 2 (Sherman Act) and 
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§§ 13, 13a, 18 and 19 Opinion below not 
reported [1955 Trapr Cases § 68,127]. Modi- 
fied and remanded. 


[Trial Court Judgment] 


Mepina, Circuit Judge [Jn full text]: This 
is a suit for treble damages based on the 
Clayton Act, 15 U. S. C. $15, for violation 
of 15 U. S. C. §§$91 [sic] and 2 (Sherman 
Act) and §§ 13, 13a, 18 and 19. The district 
judge granted summary judgment for the 
defendants on one of plaintiff’s claims and 
dismissed the others for failure to state a 
claim upon which the plaintiff was entitled 
to relief; and plaintiff appeals. 


[Parties] 


Plaintiff (WNDR) and one of the cor- 
porate defendants are radio broadcasting 
corporations. Both of the other corporate 
defendants publish newspapers, which together 
comprise the sole daily and Sunday news- 
papers in the City of Syracuse, New York. 
The defendant, Post-Standard Company is 
wholly owned by the defendant Herald 
Company, the majority interest in which, in 
turn, is owned by the individual defendant 
Samuel I. Newhouse, who also controls the 
defendant broadcasting company (WSYR 
and WSYR-TV). There are three other 
independently owned and operated radio 
broadcasting stations in Syracuse and one 
other television station. 


[Alleged Violations] 


This action is predicated on the following 
alleged violations of the antitrust laws: (1) 
Restraining trade in, monopolizing, and 
attempting to monopolize the dissemination 
of news and advertising in the Syracuse area 
in violation of 15 U. S. C. §$1 and 2 (Sher- 
man Act) by means of the following acts: 
(a) refusing to accept newspaper advertise- 
ments unless WSYR also received advertis- 
ing; (b) refusing to accept national or 
“seneral” advertising in either newspaper 
separately, but requiring unit or combination 
advertising in both newspapers; (c) cir- 
culating false statements concerning WNDR; 
and (d) providing advantages in the news- 
papers to WSYR which were not provided 
to WNDR, such as favorable publicity, free 
advertising, preferred page positions for 
advertising and secret refunds and rebates. 
(2) Discriminating in price, by means of the 
above-stated acts, in violation of 15 U. S. C. 
§13 (Clayton Act). (3) Merging and em- 
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ploying interlocking directorates in violation 
of 15 U.S. C. §§ 18 and 19 (Clayton Act). 
At the close of extensive pre-trial hearings 
and on the basis of a voluminous record, 
Judge Brennan granted summary judgment 
in favor of defendant on (1), the Sherman 
Act claims, and dismissed (2) and (3), the 
claims based on the Clayton Act, for failure 
to state a claim. 


Judge Brennan brushed aside a further 
charge, made in the briefs and affidavits, but 
not alleged in the complaint or subsequent 
statement of claims, nor in any way sub- 
stantiated, to the effect that defendants’ 
newspapers charged plaintiff “a different 
rate for advertising than that charged other 
advertisers for the same class of adver- 
tising’; and we think he was justified in 
doing so. We do not, however, preclude 
plaintiff from applying for leave to amend 
the complaint in this respect, before the 
trial which we are about to order. 


ALLEGED REFUSAL OF DEFENDANTS’ NEWS- 
PAPERS TO ACCEPT ADVERTISEMENTS UNLESS 
WSYR Atso Was PATRONIZED, 


In an effort to bring itself within the 
doctrine of Lorain Journal Co. v. United 
States [1950-1951 Trape Cases { 62,957], 342 
U.S. 143, plaintiff alleged that the defend- 
ants’ newspapers refused to accept news- 
paper advertisements unless advertisements 
were also placed with WSYR. This was a 
serious charge. It was flatly denied by 
defendants, and Judge Brennan very prop- 
erly, in the exercise of administrative powers 
which are indispensable to the efficient 
handling of antitrust cases and others, 
insisted that plaintiff produce some substan- 
tiation. When this was not forthcoming, 
plaintiff was ordered to “set forth specific 
instances and details” concerning this charge. 
Plaintiff merely produced a statement that 
an advertising man had said he had been 
told that defendants’ newspapers would not 
accept advertising unless WSYR was also 
patronized. This evidence would not be 
admissible at a trial; and Judge Brennan 
correctly decided that as to this charge there 
was no genuine issue of fact. It is conse- 
quently out of the case. 


Tue Monopoty CHARGE UNDER SHERMAN 
Act, SECTION 2. 


What would seem to be the heart of 
plaintiff’s case is the assertion that as the 


1 68,468 


71,964 


defendants’ two newspapers were the only 
newspapers in Syracuse, and, therefore, had 
monopoly power, the imposition of the unit 
or combination advertising arrangement was 
illegal per se under the reasoning of Times- 
Picayune Pub. Co. v. United States [1953 
Trave CASES § 67,494], 345 U. S. 594, 608- 
609. But ordinarily morning and evening 
newspapers are not separate products which 
can be viewed as tied to one another. Times- 
Picayune Pub. Co. v. United States, supra, 
at page 614. Accordingly, “neither the ra- 
tionale nor the doctrines evolved by the 
‘tying’ cases can dispose of the [case]” and 
it “must thus be tested under the Sherman 
Act’s general prohibition on unreasonable 
restraints of trade.” Jbid., at page 614. 


While plaintiff’s argument is obscure, the 
meat of it seems to be that but for the 
newspapers’ unit advertising contract, per- 
sons advertising their products in the Syra- 
cuse area would devote more of their 
advertising funds to plaintiff's competing 
medium, that the combination rate is a 
monopoly rate because defendants own and 
control the only newspapers in Syracuse, 
and that a combination advertising rate by 
newspapers can conceivably be an attempt 
to monopolize the combined newspapet- 
radio advertising market in and around 
Syracuse. 


We need not now decide whether news- 
paper advertising and radio advertising are 
competing products in the same market, as 
plaintiff's charge on the monopoly phase of 
the case falls of its own weight, even if it be 
assumed arguendo that they do compete in 
the same market. The record discloses 
undisputed evidence of the total radio- 
newspaper coverage, two newspapers and 
five radio stations in Syracuse, and defend- 
ants’ share of the total advertising revenue 
is too low to warrant any inference of 
monopolization by defendants or any attempt 
to monopolize. 

Plaintiff’s theory is that its radio station 
competes in the Syracuse area for the same 
advertising dollar as do defendants’ radio 
station and newspapers, along with the 
other three radio stations. Thus plaintiff 
has defined the “relevant market” in a 
fashion which destroys its claim of mon- 
opoly under Section 2. This is a legal 
question which we may determine on the 
basis of the record before us. Times-Picayune 
Pub. Co. v. United States, supra; United States 
v. E. I, Dupont de Nemours & Co. [1956 
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TRADE CASES J 68,369], decided by the Supreme 
Court on June 11, 1956. 


UNREASONABLE RESTRAINT OF TRADE UNDER 
SHERMAN Act, SECTION 1. 


But this reasoning does not dispose of plain- 
tiff’s claim that defendants have conspired 
to violate the prohibition against unreason- 
able restraints of trade by the newspapers’ 
unit advertising arrangement and the alleged 
concert of action by defendants in circula- 
ting false rumors about plaintiff, refusing to 
publish any praiseworth items about WNDR, 
and giving discriminatory advantages to 
WSYR, all for the alleged purpose of put- 
ting plaintiff out of business and removing 
it from the scene as a competitor. Nor does 
the Times-Picayune case foreclose this issue, 
as the court was careful to point out that 
“We do not determine that unit advertising 
arrangements are lawful in other circum- 
stances or in other proceedings.” 345 U. S. 
at page 627. Moreover, the court’s decision 
that the Times-Picayune arrangement was 
lawful stressed the fact that “competitive 
business considerations actuated the adop- 
tion of the unit rate,” that the Government 
did not prove an intent to restrain trade, 
and that the competitor newspaper was not 
shown to have been harmed by the arrange- 
ment. 345 U.S. pages 614-627. 


The record before us here is far too 
confused and cumbersome to warrant an 
affirmance of the summary judgment granted 
on this phase of the case. It may well be 
that the state of the evidence on the trial at 
the conclusion of plaintiff's case will warrant 
the direction of a verdict in defendants’ 
favor. There are some indications that no 
substance will be found in the charge 
relative to the rumors, and plaintiff may not 
be able to prove that, were it not for the 
existence of the unit arrangement, persons 
advertising their products in the Syracuse 
area would devote more of their advertising 
funds to plaintiff’s competing medium. The 
conclusion by Judge Brennan that any harm 
to plaintiff was “indirect, incidental and 
insufficient” may well be justified after the 
proofs are in, but on the briefs submitted 
to us and the 6000 pages of typewritten and 
undigested and unindexed depositions and 
pre-trial proceedings, we think the interests 
of justice require a trial of this particular 
narrow issue, that is to say the charge of 
conspiracy to restrain trade to plaintiff’s 
damage by the use of the unit rate for 
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advertising in the two newspapers, the cir- 
culation of false rumors about plaintiff, the 
refusal to publish in the newspapers items 
favorable to the plaintiff, and the giving of 
discriminatory advantages to WSYR. 


Nor do we reach the interesting question, 
as to which the cases appear to be in con- 
flict, of whether the circulation of false 
rumors to put a competitor out of business 
taken in isolation constitutes a violation of 
the antitrust laws or no more than a trade 
libel. Caldwell-Clements, Inc. v. Cowan Pub. 
COP Sy IDs ING Ne (NOS Stns) (CASa8 
{ 68,003], 130 F. Supp. 236; contra, Swartz v. 
Forward Ass'n, D, Mass., 41 F. Supp. 294. See 
Grismore, Are Unfair Methods of Competition 
Actionable at the Suit of a Competitor, 33 
Mich. Law Rey. 321. 


THe CLayton Act CHARGES. 


Judge Brennan dismissed the charge under 
15 U.S. C. § 13 as failing to state a cause of 
action. This was apparently on the ground 
that there was no allegation of a combi- 
nation or conspiracy to violate §13. We 
think this disposition erroneous: a conspir- 
acy is not a necessary element of a violation 
of $13. The correctness of the dismissal 
of this cause of action raises, however, im- 
portant and apparently unresolved questions 
under the Clayton Act. Thus the Supreme 
Court reserved in the Times-Picayune case 
the question whether advertising space is a 
“commodity” within the meaning of Section 
2 of the Act. See 345 U. S. at page 610, 
note 27, and cases cited. And there is also 
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a question whether a price or service dis- 
criminatorily offered to a commonly-held 
corporation violates the Act. Cf. Timken 
Roller Bearing Co. v. United States [1950-1951 
TRADE Cases { 62,837], 341 U. S. 593, 598; 
Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, Inc. [1950-1951 Trapve Cases § 62,737], 
340 U. S. 211, 215; United States v. Yellow 
Cab Co. [1946-1947 Trapve Cases ¥ 57,576], 
332 U.S. 218, 227. We think it unnecessary 
and inappropriate to resolve these questions 
on the basis of the record now before us. 
Any evidence which would be relevant to 
show a violation of 15 U. S. C. §13 would 
also be relevant to the Sherman Act charge 
which we are remanding for trial. It may 
well be that the trial will demonstrate that 
there is little or no evidentiary basis for 
this alleged §$13 violation. In any event 
the record after trial will give us a better 
basis for resolving these important issues 
than the confusing and wholly unorganized 
mass of affidavits and depositions now 
before us. Under these circumstances we 
think it appropriate to permit the plaintiff 
to go to trial on the count which he has 
asserted under 15 U. S. C. § 13. 

There is no substance to the charges 
under 15U. S. C. §§ 18 and 19. These were 
properly dismissed. 


[Modified and Affirmed] 


The order is modified and the case 
remanded for trial in accordance with this 
opinion; otherwise, affirmed. 
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In the United States Court of Appeals for the Fifth Circuit. 
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No. 15680. Dated 


Appeals from the United States District Court for the Southern District of Mississippi. 


Smwney C. Mize, Judge. 


Case No. 1158 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Sufficiency of Evidence to Support 
Guitly Verdicts—Evidence relating to a shrimpers and oystermen’s association’s price 
fixing rules and policies, and coercive methods and practices by means of which these 
policies were implemented through fines against nonconforming association members, 
dealer boycotts, picketing, forceful preventing of nonmember and out-of-state fishermen 
from operating from Mississippi ports or selling to Mississippi packers, and coercion of 
them to join the association in order to enforce compliance with its price schedules, 
coupled with other evidence, was sufficient to present a jury question as to whether the 
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association and certain of its officers engaged in price fixing and restrained trade in 
violation of the Sherman Act. The defendants had been found guilty of engaging in an 
illegal combination or conspiracy in violation of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 


Combinations and Conspiracies—Labor Unions—Exemption from Antitrust Laws— 
Existence of Employer-Employee Relationship—Indictment.—An association consisting 4 
shrimp and oyster fishermen and certain fishing boat captains and crew members whic 
along with certain of its officers, had been found guilty of engaging in an unlawfu 
conspiracy under the Sherman Act unsuccessfully contended on appeal that its corporate 
charter restricts the objects and purposes of the association to those of a labor group, 
and that, therefore, the Clayton Act and the Norris-La Guardia Act insulate its activities 
from the prohibitions of the Sherman Act. The association’s charter cannot exonerate 
it from liability for proven violations of a Federal statute, whether the complained of 
activity of the association and its agents was ultra vires or not. The controlling con- 
sideration is whether the proof reveals the activity complained of as violative of the 
Sherman Act and not whether a particular group’s asserted privileged status forbids its 
prosecution. A labor group is not immune from Sherman Act liability if the proof, as 
distinguished from indictment allegations, shows that it has combined with non-labor 
groups to restrain trade. Assuming that the association is a labor organization, in spite 
of the indictment allegation that its membership is composed of independent businessmen, 
the indictment was not fatally defective in failing expressly to negate the possibility of 
testimony revealing that those unknown persons with whom the defendants allegedly 
conspired were non-labor groups. Where an exemption from liability is not set forth 
in the statute defining the offense, it is not essential for the indictment to negate the 
possibility of the existence of such exemption. 


See Combinations and Conspiracies, Vol. 1, §2101.100, 2101.265; Department of 
Justice Enforcement and Procedure, Vol. 2, J 8025. 


Combinations and Conspiracies—Labor Unions—Exemption from Antitrust Laws— 
Existence of Employer-Employee Relationship—Instruction to Jury.—An association 
consisting of shrimp and oyster fishermen and certain fishing boat captains and crew 
members which, along with certain of its officers, had been found guilty of engaging in 
an unlawful conspiracy under the Sherman Act unsuccessfully contended that the trial 
court’s instruction to the jury failed to present clearly the factual issue of whether the 
fishermen-members of the association were joint adventurers or employees. Specifically, 
the defendants contended that the court’s instruction failed to inform the jury that if 
the fishermen were found to be employees, the defendants were not guilty as a matter 
of law. The error, if any, was harmless because the court could have instructed the jury, 
as a matter of law, that certain of the members of the association were not employees. 
Also, since a labor organization’s exemption from liability under the Sherman Act is 
restricted to activity occurring in a “labor dispute,” and it was highly debatable whether 
such a “labor dispute” within the meaning of Section 13 of the Norris-La Guardia Act 
existed in the instant case, the trial court’s instructions were at least favorable, if not 
more favorable than those to which the defendants were entitled. 


See Combinations and Conspiracies, Vol. 1, § 2101.100, 2101.265. 


Combinations and Conspiracies—Exemptions from Antitrust Laws—Associations 
Under Fisheries Cooperative Marketing Act—Scope of Exemption.—In an action against 
an association consisting of shrimp and oyster fishermen and certain fishing boat captains 
and crew members, a trial court did not err in refusing to submit to the jury the question 
of whether the activities of the association, alleged to be in violation of the Sherman Act, 
were within the legal objectives permitted by the Fisheries Cooperative Marketing Act. 
The association did not act as a marketing agency for its members, except in the fixing of 
the prices to be paid for shrimp and oysters. The members of the association sold their 
catches directly to dealers. By its price fixing activity, the association exceeded any 
possible privilege or exemption granted by the Act when it undertook not simply to fix 
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the Prices demanded by its members, but to exclude from the market all persons not 
buying and selling in accordance with its fixed prices. 


See Combinations and Conspiracies, Vol. 1, 2259. 


For the appellants: Albert Sidney Johnston, Jr., Biloxi, Miss.; Howard A. McDonnell, 
Biloxi, Miss.; and C. Paul Barker, New Orleans, La. 


For the appellee: Earl E. Pollock and Daniel M. Friedman, Attorneys, Department 
of Justice, Washington, D. C.; Robert E. Hauberg, U. S. Attorney, Jackson, Miss.; and 
George R. Blue, U. S. Attorney, New Orleans, La. 


Before Rives, CAMERON and Brown, Circuit Judges. 


[Convictions] 


Rives, Circuit Judge [Jn full text]: This 
appeal is from judgments of conviction 
entered upon jury verdicts finding appel- 
lants guilty of engaging in a combination 
or conspiracy in restraint of trade or com- 
merce in violation of the Sherman Antitrust 
Act.’ The errors specified and argued relate 
mainly to the sufficiency of the indictment, 
the adequacy of the court’s oral charge, the 
refusal of the court to give certain written 
instructions requested by the appellants, and 
the overall sufficiency of the proof to sup- 
port the verdict. 


[Activities of Association] 


The appellant Association is a corporation 
organized under the laws of Mississippi with 
headquarters at Biloxi and affiliated branches 
at Pascagoula, Bay St. Louis, Gulfport and 
Pass Christian. During the 1950-1953 period 
here material, appellant Simmons was Presi- 
dent of the Association, and appellant Mc- 
Veay was Secretary of the Pascagoula 
branch.” 


The evidence shows that practically all 
commercial shrimp and oyster fishermen 
operating from the aforementioned Missis- 
sippi ports were members of the appellant 
Association. Upon stipulated conditions, As- 
sociation membership was extended to both 
fishing boat captains and crew members.’ 
Association members were permitted to sell 


115 U.S. C. A. I provides in part: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal 
* * * Wvery person who shall make any con- 
tract or engage in any combination or conspir- 
acy declared by sections 1-7 of this title to be 
illegal shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court.” 

2Two other officers of the Association, Fred 
Costello and Leon Strong, were also included 
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their catches to about twenty-two shrimp 
and oyster packers and canners at various 
locations along the Mississippi coast, and 
practically all of the shrimp and oysters 
packed by these companies were shipped in 
interstate commerce. All packers and can- 
ners were required by Association rules to 
purchase every catch tendered by Associa- 
tion fishermen, to furnish free ice for the 
fishermen to prevent spoilage, and to pack 
both shrimp and oysters. 


The majority of the smaller boats used 
were owned by individual fishermen-mem- 
bers of the Association, but most of the 
larger boats were owned by the packers or 
“dealers.” An Association rule purported 
to require the dealers to purchase fishing 
licenses for all boats, whether owned by 
them or by the fishermen, though the proof 
shows that a number of fishermen-members 
of the Association owning their own boats 
purchased their own licenses.* The boats 
used by the fishermen-members fall into 
three separate classifications: (1) those 
both owned and licensed by the dealers; 
(2) those boats owned by the fishermen, 
but licensed by the dealers; and (3) those 
boats both owned and licensed by the indi- 
vidual fishermen, Fishermen who operated 
boats in the first classification were generally 
required to sell their catches to the dealer 
who owned the boat, except in emergency 
instances when it became necessary during 


as defendants in the indictment, but the district 
court discharged Costello for insufficiency of the 
evidence to implicate him in the alleged con- 
spiracy, and though the defendant Strong was 
convicted, he died during the pendency of his 
appeal. 

3 The jury was authorized to find that the 
Association limits membership to residents of 
the Gulf States area for a period of two years 
or more. 

4 About 100 of the 445 licenses issued by the 
Mississippi Seafood Commission for the opera- 
tion of shrimp and oyster boats during 1952 were 
granted to individual Association members. 
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a voyage to sell and deliver the catch to 
some other dealer’s “freight boat” to prevent 
spoilage. Fishermen who operated boats in 
the second classification generally sold their 
catches to the dealer who purchased their 
boat license, but there was no compelling 
obligation for them to do so if other dealers 
were offering a higher price. Of course, 
fishermen who operated boats which were 
both individually owned and licensed could 
dispose of their catches to whatever dealer 
they desired. 


The captains of the boats were selected 
by the dealers, and the captains generally 
had the right to select and hire or fire their 
crew members. The boat captains were in 
actual charge of the fishing operations after 
the vessels left port, and the dealers had 
no right to direct them as to when and 
where to fish, though the dealers could 
specify the type fish to be caught, usually 
shrimp, and the locations to which the 
catches should be returned. There is some 
defensive testimony that the dealers, through 
their failure either to permit use of their 
boats; or, in some instances, to agree to 
purchase the catch of boats owned and 
operated individually by the fishermen, could 
at any time effectively terminate the services 
of any particular captain and his crew mem- 
bers with whose work they were dissatisfied. 


The proceeds of each catch were ordi- 
narily divided between the fishermen and 
dealers according to the “Mississippi system 
of sharing,” which system required that the 
fuel and grocery expenses for each trip first 
be deducted from the value of the entire 
catch, after which equal shares were re- 
ceived by the boat owner, the boat captain, 
and each member of the crew. In those 
instances where the boat’s “rig”® was not 
paid for, an additional and equal share was 
also first allocated to discharge this indebt- 
edness. If the catch was small and its value 
did not exceed the expenses incurred, the 
fishermen received nothing and were still 
responsible for repayment of any expenses 
advanced, though further testimony shows 
that certain dealers would “carry over’ 
these unpaid expenses until other trips were 
made where the catches were sufficient to 
cover the expenses already accrued from a 


5 The rig would include the boat nets, tackle 
and other gear required either to trawl for 
shrimp or dredge for oysters. 

®.An instance of violence and forceful intimi- 
dation of nonconforming dealers and nonmem- 
ber fishermen occurred during the Pascagoula 


1 68,469 


Court Decisions 
Gulf Coast Shrimpers and Oystermans Assn. v. U.S. 


Number 57—70 
9-19-56 


prior, unsuccessful trip. As to dealer owned 
or licensed boats, some of the dealers ad- 
mitted their payment of state severance 
taxes levied upon shrimp and oysters caught 
under this arrangement; that they further 
withheld and paid income tax of fishermen, 
based upon the fishermen’s share of each 
catch, and deducted social security taxes 
and unemployment insurance contributions 
from the value of the fishermen’s share for 
transmittal to the federal and state taxing 
authorities. 
[Government Proof] 


The proof adduced by the Government 
in support of its indictment allegations that 
appellants had conspired to fix and maintain 
prices shows that, whatever the type boat 
used, all Association fishermen were pro- 
hibited from selling shrimp or oysters below 
the prices set by the Association; that 
member-captains operating dealer-owned 
“freight boats’ were also prohibited from 
buying at below Association prices; that 
neither the fishermen-members nor the dealers 
were permitted to buy shrimp or oysters 
from any fisherman who was not a member 
in good standing with the Association; and 
that any member who sold his catch below 
Association prices was subject to a fine, 
suspension from membership, and forfeiture 
of the proceeds from the sale of his catch. 
Other Government proof shows that, to 
insure dealer compliance with its pricing 
policies, the appellant Association either 
authorized or ratified mass member picket- 
ing, designed to prevent nonmember or 
out-of-state fishermen from fishing in Mis- 
sissippi waters or selling to Mississippi coast 
packers; boycotting of nonconforming dealers 
by Association members; and coercion of 
nonmember fishermen to join the Associa- 
tion and comply with its price schedules.° 


[Pricing Policy] 


The Association President, appellant Sim- 
mons, in his statement prepared for grand 
jury presentation, captioned “The Way the 
Prices Are Fixed,” reported that up until 
1952 the membership of the Association met 
as a body to discuss prices; that after a 
price was fixed the Association officers were 
instructed to notify the dealers that ‘such 


disturbance in July, 1951, when several hundred 
fishermen-members of the Association parti- 
cipated in picketing of the Pascagoula docks and 
in forceful prevention of an attempt by out-of- 
state fishermen to sell their shrimp catches to 
local packers. 
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price would be demanded; that, subsequently, 
the Association adopted a faster and less 
cumbersome method of determining prices 
through an Association “price control com- 
mittee,” consisting of nine member-fishermen 
authorized to raise or lower the price ac- 
cording to the season and the way the catch 
was running; and that the dealers did not 
participate in the discussions and delibera- 
tions of the price control committee. A 
seriously contested issue at the trial was 
whether raw shrimp and oyster prices were 
arbitrarily fixed by this “‘price control com- 
mittee’ without the consent of the dealer- 
packers, or whether they were arrived at 
through mutual bargaining and negotiation 
between the Association and its members 
on the one hand, and the dealer-packers on 
the other. Though appellant Simmons at 
the trial re-affrmed his prior grand jury 
statement that the dealers did not partici- 
pate in the determinations of the “price 
control committee,’ his overall testimony 
along with other defensive proof tends to 
show that a number of dealers did, upon 
invitation, attend committee meetings to 
contest the prices there agreed upon and 
demanded of them by the committee, espe- 
cially when an increase in the prices of raw 
shrimp and oysters was sought; and in a 
number of instances actually initiated meet- 
ings of the price control committee to obtain 
a price reduction when prevailing local 
prices were higher than those paid by pack- 
ers elsewhere with whom the dealers felt 
they could not successfully compete. How- 
ever, a number of packers testified for the 
Government that they either were not in- 
vited to attend the meetings, or that at such 
meetings they had no effective means of 
blocking the price determinations of the 
committee, their only alternative being either 
to pay the prices fixed by it or suspend 
their packing operations. 


7 Particularly under attack are the allegations 
of the Association’s incorporation under Missis- 
sippi law; the averment that the Association 
membership is composed of ‘‘independent busi- 
nessmen engaged in business on their own 
account’; that ‘‘no employer-employee relation- 
ship exists between the fishermen and the 
dealers to whom the catch is sold’’; and that 
defendants joined with ‘‘other persons to the 
Grand Jurors unknown’ in carrying out the 
conspiracy alleged. 

8 The ‘‘objects and purposes’’ clause of the 
Association’s charter provides: : 

“The purpose for which it (Association) is 
created: To work together for the improvement 
and betterment of ourselves and our commu- 
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I. SUFFICIENCY OF THE INDICTMENT 


Appellants first insist that certain allega- 
tions of the indictment render it fatally 
insufficient to charge any offense under the 
Sherman Act.’ They argue that the indict- 
ment allegation of the Association’s incor- 
poration under Mississippi law by necessary 
reference restricts the objects and purposes 
of the Association to those of a “labor 
group,” as supposedly revealed by its cor- 
porate charter;* that Section 20 of the 
Clayton Act and Section 6 of the Norris- 
La Guardia Act insulate such labor organ- 
ization activity from Sherman Act liability; ° 
and that the indictment is further defective 
in charging a conspiracy with “other per- 
sons * * * unknown,” instead of specifi- 
cally alleging that such other parties were 
nonlabor groups, which allegation appellants 
urge is essential to state an offense against 
them under the Sherman Act. For reasons 
hereinafter stated, we think each of these 
contentions as to the insufficiency of the 
indictment is unsound. 


First, the Association’s corporate charter, 
while relevant to show the “objects and 
purposes” for which it was formed, cannot 
exonerate it from liability for proven viola- 
tions of a Federal statute, whether the 
complained of activity of the Association 
and its agents was ultra vires or not. Unless 
we are to elevate form above substance, 
the controlling consideration is whether the 
proof reveals the activity complained of as 
violative of the Act, not whether a par- 
ticular group’s asserted privileged status 
forbids its prosecution. See United States 
v. American Tobacco Co., 221 U. S. 106, 180, 
181; Local 36 v. United States, 9th Cir. 
[1948-1949 Trape Cases { 62,491], 177 F. 
2d 320, 336, Note 25. In any event, a labor 
group is not immune from Sherman Act 
liability if the proof, as distinguished from 


nity; To have a legally constituted and author- 
ized medium, by and through which we may 
better take up and discuss with those for whom 
we work the matter of securing better prices 
for our catches, and better working conditions 
for ourselves and our co-workers. And to obtain 
for us every reasonable and just advantage in 
connection with our service, and to create and 
foster a better understanding as between all who 
work at the occupation of fishing and all those 
engaged in the buying and canning or shipping 
of such seafoods as we might bring to them for 
sale.”’ 

9See United States v. Hutcheson [1940-1943 
TRADE CASES { 56,091], 312 U. S. 219, 231-234; 
ISU ICCA LI UMS! CF A o2; 
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the indictment allegations, shows that it has 
combined with non-labor groups to effect an 
unlawful restraint upon trade and commerce. 
Allen Bradley Co. v. Local Union No. 3 
[1944-1945 Trape Cases {[ 57,386], 325 U. S. 
797, 798, 810. Thus, if we assume appellants’ 
asserted status as a labor organization, in 
spite of the indictment allegation that its 
membership is composed of “independent 
businessmen,” the indictment here was not 
fatally defective in failing expressly to nega- 
tive the possibility of the testimony reveal- 
ing that those other unknown persons with 
whom appellants allegedly conspired were 
non-labor groups. Where, as here, an ex- 
emption from liability is not set forth in 
the statute defining the offense, it is not 
essential for the indictment to negative the 
possibility of the existence of such exemp- 


tion. See McKelvey v. United States, 260 
Ur Sa53 55/7 Dhateisustrictlhy sasinatter 
of proof. 


Il. THe Court’s CHARGE 


Appellants’ main attack upon the court’s 
oral charge is its failure to present clearly 
for jury determination the derminative fac- 
tual issue of whether the fishermen-members 
of the Association were joint adventurers 
or employees of the dealers.” 


At appellants’ request, the court instructed 
the jury as follows: 


“The Court instructs the Jury for the 
Defendants that labor unions have the 
legal right to bargain collectively and are 
exempt from the provisions of the Sher- 
man Anti-Trust Act, provided that they 
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do not engage in a conspiracy to unlaw- 
fully and unreasonably restrain trade. 
Therefore, if you find from the evidence, 
or lack of evidence, that the Defendants 
are a labor union, consisting of laborers 
and employees and that their negotiations 
with the dealers did not consist of price- 
fixing, as alleged in the indictment, then 
it is your sworn duty to return a verdict 
of NOT GUILD Yas 


Appellants insist, however, that the in- 
struction given was incomplete and insufh- 
cient to inform the jury of the substance 
of their main defense; i. e., that, if the 
fishermen were found to be employees of 
the dealers, appellants were not guilty as 
a matter of law. They accordingly urge 
reversible error for the court’s failure to 
present this issue more succinctly, as set 
forth in several of their other requested 
charges which the court refused.” 


We think there was no reversible error 
in the court’s oral charge, or in its refusal 
to give the instructions requested. While 
portions of the testimony might have justi- 
fied a clearer submission of the factual issue 
of whether the captains and crew members 
operating the dealer-owned boats were em- 
ployees of those particular dealers, we think 
it clear from this record that the error in 
this respect, if any, was harmless, for cer- 
tainly the court might well have instructed 
the jury, as a matter of law, that the sub- 
stantial number of the Association’s member- 
fishermen who owned, operated and licensed 
their own boats were not employees subject 
to control of the dealers.2 Moreover, since 


1 On this issue the district court concluded 
in the jury’s absence as follows: 

“Iam of the opinion that the operation of the 
fishing boats is one of joint adventure. It is a 
matter for the Court to determine whether the 
relationship of master and servant exists, or 
joint adventure. If it was a relationship of 
master and servant or employer and employee, 
they would be entitled to a directed verdict. I 
fail to see any element of employer and em- 
ployee in the case. The controlling elements in 
the case, I think, show definitely and conclu- 
sively that the transactions had between these 
parties, and as testified to by all the witnesses, 
is one of joint adventure.’’ 

4 For example, appellants’ instruction No. 24, 
refused by the court, reads as follows: 

“It is one of the contentions of the Defendants 
in this case that in essence they are workers, 
or laborers, selling their services and the use of 
their vessels and equipment, as fishermen, at 
wages to be determined at so many cents per 
pound for shrimp and oysters. 

“If you should find as a fact that they are 
such type of workers, being compensated as 
mentioned, then I instruct you that no law of 
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the United States prevents them from agreeing 
among themselves to set a price on shrimp and 
oysters, and you must therefore find them ‘NOT 
GUILTY’.”’ 

” Tt is not entirely clear from the record what 
number or percentage of dealers who withheld 
income and social security taxes of the fisher- 
men were dealers owning their own boats, and 
what percentage withheld from fishermen oper- 
ating individually owned and licensed boats. A 
report of the Gulfport, Mississippi, Social Se 
curity Administration Office, revealing a deter- 
mination that the services of one Oscar T. 
Chinn, a fishing boat captain for the Biloxi Can- 
ning & Packing Co., constituted ‘‘employment’’ 
within the meaning of Sec. 210 of the Social 
Security Act, is, therefore, not controlling here, 
since that report reveals that Chinn was operat- 
ing a large, company-owned vessel, and does not 
preclude a finding from this record that the fish- 
ermen who owned and operated their own boats 
were not employees of their dealers. In any 
event, no principle of res judicata or estoppel 
operates to bar the Government from main- 
taining this Sherman Act prosecution merely 
because one of its welfare agencies makes a de- 
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a labor organization’s exemption from lia- 
bility under the Sherman Act is restricted 
to activity occurring in a “labor dispute,” 
and it is highly debatable whether such a 
“labor dispute” within the meaning of Sec- 
tion 13 of the Norris-LaGuardia Act here 
existed,” the instructions given were at 
least as favorable, if not more favorable, 
than those to which appellants were entitled. 


Appellants further insist, though not too 
confidently, that the district court erred in 
refusing to submit to the jury the question 
of whether the actual activities of the Asso- 
ciation and its members were within legal 
objectives permitted by Sec. 1 of the Fisheries 
Collective Marketing Act, 15 U. S. C. A. 
521.4 The Association did not act as a 
marketing agency for its members, except 
in the fixing of the prices to be paid for 
shrimp and oysters. The members sold 
their catches directly to the dealers. In its 
price-fixing, the Association exceeded any 
possible privilege or exemption granted by 
the Fisheries Collective Marketing Act when 
it undertook not simply to fix the prices 
demanded by its members, but to exclude 
from the market all persons not buying and 
selling in accordance with its fixed prices. 
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Local 36 v. United States, 9th Cir. [1948-1949 
TRADE CASES {[ 62,491], 177 F. 2d 320, 332; 
Manaka v. Monterey Sardine Industries, Inc., 
N. D. Cal. 41 F. Supp. 531; Cf. United 
States v. Borden Co., 308 U. S. 188. 


IJI. Surriciency oF THE EvIDENCE TO 


SHow APPELLANTS’ PRICE FIXING 
AND ILLEGAL RESTRAINT 


Much of the testimony has already been 
summarized relative to appellants’ price- 
fixing rules and policies, and the coercive 
methods and practices by means of which 
these policies were implemented through 
fines against nonconforming Association 
members, dealer boycotts, picketing, forceful 
prevention of nonmember and out-of-state 
fishermen from operating from Mississippi 
ports or selling to Mississippi packers, and 
coercion of them to join the Association in 
order to force compliance with its price 
schedules. While our emphasis and reliance 
upon this testimony is intended merely as 
illustrative, rather than exhaustive of the 
voluminous record testimony supporting the 
verdict, we think that such testimony, coupled 
with several significant admissions contained 
in appellant Simmons’ grand jury statement *° 


termination from undisclosed testimony seem- 
ingly contra to the Government’s instant claim 
that a controlling percentage of these fishermen 
were not employees, but were ‘‘independent 
businessmen” or joint venturers with the dealers 
for whom they operated. The public may not 
be deprived of the protection of a statute be- 
eause of the action or inaction of officials of a 
government administrative agency. See Penn- 
sylvania Water & Power Co. v. Federal Power 
Commission, C. A. D. C., 123 F. 2d 155, 162; 
N. L. R. B. v. Baltimore Transit Co., 140 F. 2d 
51, 54-55; McComb v. Homeworkers’ Handicraft 
Cooperative, 4th Cir., 176 F. 2d 633, 641. 

123 See Columbia River Packers Association, 
Inc. v. Hinton, et al. [1940-1943 TRADE CASES 
156,185], 315 U. S. 143, 146-147; Local 36 of 
International Fishermen v. United States, 9th 
Cir. [1948-1949 TRADE CASES { 62,491], 177 
F, 2d 320, 330; certiorari denied 339 U. S. 947; 
Hawaiian Tuna Packers v. International Long- 
shoremen’s & Warehousemen’s Union [1946-1947 
TRADE CASES { 57,587], 72 F. Supp. 562, 566. 

148521. Fishing industry; associations au- 
thorized; aquatic products defined; marketing 
agencies ; requirements 

“Persons engaged in the fishery industry, as 
fishermen, catching, collecting, or cultivating 
aquatic products, or as planters of aquatic prod- 
ucts on public or private beds, may act together 
in associations, corporate or otherwise, with 
or without capital stock, in collectively catching, 
producing, preparing. for market, processing, 
handling, and marketing in interstate and for- 
eign commerce, such products of said persons 
so engaged. 
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“The term ‘aquatic products’ includes all com- 
mercial products of aquatic life in both fresh 
and salt water, as carried on in the several 
States, the District of Columbia, the several 
Territories of the United States, the insular 
possessions, or other places under the jurisdic- 
tion of the United States. 

“Such associations may have marketing agen- 
cies in common, and such associations and 
their members may make the necessary con- 
tracts and agreements to effect such purposes: 
Provided, however, That such associations are 
operated for the mutual benefit of the members 
thereof, and conform to one oF both of the fol- 
lowing requirements: 

“First. That no member of the association 
is allowed more than one vote because of the 
amount of stock or membership capital he may 
own therein; or 

‘Second. That the association does not pay 
dividends on stock or membership capital in ex- 
cess of 8 per centum per annum. 

“‘and in any case to the following: 

“Third. That the association shall not deal 
in the products of nonmembers to an amount 
greater in value than such as are handled by it 
for members.”’ 


For example, Simmons’ admission that, 
“The dealers do not participate in any way 
in the discussions and deliberations of this (price 
control) committee,’’ and his further admission 
that, ‘‘We do try to prevent boats manned by 
fishermen who are not members of our unjon 
from coming into our dealers and dumping their 
eatech on our dealers, underselling our men and 


running our fishermen off.” 
| 68,469 
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and testimony of the deceased appellant 
Strong,” was sufficient to present a jury 
question as to whether appellants engaged 
in that form of unlawful price-fixing and 
restraint of interstate trade proscribed by 
the Sherman Act. See Apex Hosiery Co. v. 
Leader [1940-1943 Trape Cases { 56,039], 
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U. S. 797, 798, 810; Local No. 36 v. United 
States, 9th Cir. [1948-1949 TrapeE CAsES 
{ 62,491], 177 F. 2d 320, 330, cert. den. 339 
U. S. 947; Hawaiian Tuna Packers v. Inter- 
national Longshoremen’s and Warehousemen’s 
Union (D. C. Hawaii) [1946-1947 Trapr 
Cases 9 57,587] 72 F. Supp. 562, 567. 


310 U. S. 469, 493; Allen Bradley Co. v. Local 


The judgment is accordingly affirmed. 
No. 3 [1944-1945 Trape Cases J 57,386], 325 


[] 68,470] Thomas L. Herbert, Jr. v. W. G. Bush & Company, et al. 


In the Court of Appeals of Tennessee, Middle Section at Nashville. Filed August 
31, 1956. 


Appeal from the Chancery Court of Davidson County. Honoraste THoMAS WARDLAW 
STEELE, Chancellor. Affirmed and remanded. 


Tennessee Trusts and Combinations Law 


Combinations and Conspiracies Under State Laws—Contracts Not to Compete— 
Legality—Retention of Benefits Under Illegal Contract—A contract under which a 
former president of a corporation agreed, in consideration of the corporation’s purchase 
of capital stock of the corporation owned by the former president, that he would not 
engage in any business which is competitive with that of the corporation and its affiliated 
corporations in any area in which any of the corporations are operating for a period of 25 
years was held to be unlawful and void under Section 5880 of the Tennessee Code of 1932, 
since the contract tended to lessen full and free competition in the manufacture and sale 
of common brick and tended to control the price or cost of common brick to the consumer 
in the trade area involved. The corporation dominated the brick industry in the territory which 
it served, and the public would benefit from new competition in the industry. The court 
ruled that the former president was not estopped to retain the benefits of the contract 
and at the same time challenge an obligation imposed upon him by the contract. When the 
public interest demands that an illegal contract be declared void, such a decree will be 
entered even though the party seeking the decree has received benefits under the contract 
for which he does not account. The public interest is paramount and should be protected. 
Also, the court ruled that the trial court did not err in not holding the contract illegal 
under the Sherman Act. The state statute was more favorable to the contentions of the 
former president than the Federal law. 


See Combinations and Conspiracies, Vol. 1, { 2319, 2407. 
For the complainant-appellee: Waller, Davis & Lansden, Nashville, Tenn. 


For the defendants-appellants: Howard, Davis, Boult & Hunt, Nashville, Tenn. 

Opinion stock the corporation required and T. L. 
Herbert, Jr., gave a covenant not to com- 
pete with Bush in its business for twenty- 
five years. Thomas L. Herbert, Jr., filed 
the bill to strike down this part of the 


[Agreement Not to Compete] 


J. Roy Hickerson, Judge [In full text]: 
Thomas L. Herbert, Jr., sold certain stock 


which he owned, or controlled, in W. G. 
Bush & Company to the corporation. As a 
condition for the sale and purchase of this 


16 With reference to the Pascagoula disturb- 
ance in July, 1951, at which picketing by sev- 
eral hundred Association members and some 
violence occurred, Strong conceded in his testi- 
mony that, ‘‘The members did it and I guess we 
were responsible for it, sure.’’ Other testimony 
shows that the Association paid for food for the 


1 68,470 


agreement on the ground that it was in 
restraint of trade and void under the statute 
of Tennessee, Code Section 5880; and, fur- 


members who engaged in the picketing and even 
took some disciplinary action against those who 
were supposed to participate and did not. The 
Association also paid for appellant Simmons’ 
transportation from Biloxi, Mississippi to Pas- 
cagoula on the morning of the disturbance. 
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thermore, the agreement not to compete 
was invalid and void in that it was in 
violation of the provisions of the Sherman 
Antitrust Act, Title 15 U.S. C. A., Sections 
1 and 2. 

[Defenses] 


Defense was made that the agreement 
not to compete did not violate the state 
statute, or the Federal Act. Estoppel was, 
also, pleaded. 


[Trial Court] 


The Chancellor sustained the bill and 
decreed that the agreement not to compete 
was void because it violated the state 
statute; and that complainant was not 
estopped to prosecute his bill. 

The concluding paragraph of the opinion 
states: 

“Having reached the results set forth 
herein, it is not necessary for the Court 
to consider and determine whether or not 
said agreement violates the Sherman 
Antitrust Act, Title 15, U. S. C. A., Sec- 
tions 1 and 2, and this question is pre- 
termitted.” 


[Alleged Errors] 


Defendants assign four 
made two questions: 


1. Did the Chancellor err in holding that 
the agreement not to compete, “violates the 
public policy of the State of Tennessee as 
expressed in Section 5880 of the Code of 
Tennessee, 1932, and is null, void, unen- 
forceable, and of no binding effect on either 
of the parties”? 


2. Did the Chancellor err in refusing to 
hold and decree, “that complainant is 
estopped to retain the benefits of a contract 
and at the same time to challenge as con- 
trary to public policy the obligation im- 
posed upon him by such contract’? 

Complainant assigned one error, as fol- 
lows: 

“The Chancellor erred in not holding 
and decreeing that the agreement of 
Thomas L. Herbert, Jr., not to compete 
with the defendants was in violation of 
the Sherman Antitrust Act and inyalid 
and unenforceable. 15 U. S. C. A., Secs. 
aride2: 

Since the state statute is more favorable 
to the contentions of complainant than the 
Federal Act, we are satisfied with the dis- 
position which the Chancellor made of the 
question presented by the assignment of 


errors which 
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error filed in behalf of complainant. There- 
fore, complainant’s assignment is overruled. 


[State Statute] 


(1) Tennessee Code of 1932, Section 5880, 
provides: 


“Trusts and combinations are unlawful 
and void.—All arrangements, contracts, 
agreements, trusts, or combinations be- 
tween persons or corporations made with 
a view to lessen, or which tend to lessen 
full and free competition in the impor- 
tation or sale of articles imported into 
this state, or in the manufacture or sale 
of articles of domestic growth or of 
domestic raw material, and all arrange- 
ments, contracts, agreements, trusts, or 
combinations between persons or cor- 
porations designed, or which tend, to 
advance, reduce, or control the price or 
the cost to the producer or the consumer 
of any such product or article, are de- 
clared to be against public policy, unlaw- 
ful and void.” 


[Relationship of Parties] 


W. G. Bush & Company, herein called 
Bush, was organized prior to 1920. Com- 
plainant was elected the first President of 
Bush and served the corporation in that 
capacity until February 1, 1949, when he 
was discharged. 


T. L. Herbert & Sons is a wholly owned 
subsidiary of Bush and Sangrav! Company 
is a wholly owned subsidiary of T. L. Her- 
bert & Sons. Wherefore, Bush is the owner 
of the two other corporate defendants. 

Bush is engaged in the manufacture and 
sale of brick. T. L. Herbert & Sons is 
engaged in the business of building sup- 
plies. Sangravl Company is engaged in the 
sand and gravel business. 

On February 1, 1949, complainant was 
Vice President and General Manager of T. 
L. Herbert & Sons and President of San- 
gravl Company. His position with these 
two companies was terminated at the time 
he was discharged as President of Bush. 


The Herbert family is the owner of most 
of the capital stock of Bush. For practical 
purposes, it is a family corporation. Com- 
plainant and certain trusts created by him 
of which he is cotrustee were the owners 
of the following capital stock in Bush: 


Um LaBler DentLitatn wea be ee Olshanes 
“Commerce Union Bank and 
T. L. Herbert, Jr., Trustees 
Ud. Stee We delednoae Ihe, 
4-1-38 ... _...4,240 shares 
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“Commerce Union Bank and 

T. L. Herbert, Jr., Trustees 

Ameeleee eemullerhertsae) te 

12-31-42 a eee er pee hae 5,050 shares 
“Commerce Union Bank and 

T. L. Herbert, Jr., Trustees 

W/A TL. lee Herbert, Jr, 

1226243 ae a ee ee 240 shares.” 


We shall refer to this stock as complain- 
ant’s stock, since it seems he controlled the 
trust stock. All the shares owned and con- 
trolled by complainant represented about 
25% to 30% of the capital stock of Bush. 


[Contemplated Sale] 


When complainant was discharged, he 
became extremely dissatisfied with the 
management of Bush. He was afraid the 
stock would depreciate in value to his 
detriment. For that reason, he was anxious 
to sell his stock. There was no market for 
the stock unless Bush or some member of 
the Herbert family would buy it. This put 
the holders of the majority stock in an 
advantageous bargaining position. Neither 
Bush nor the majority stockholders were 
under a moral or legal obligation to buy 
complainant’s stock. On the other hand, 
complainant was under no compulsion to 
sell the stock, except his distrust of the 
management. 


[Business Position] 


Bush occupied an excellent position in 
the operation of its business at the time 
complainant was discharged, for some time 
prior thereto, and since that time. The only 
competition of any consequence which it 
had in Middle Tennessee, its trade area, 
was L. T. Lewis & Sons of Nashville, 
Tennessee. Bush had a capacity of twenty- 
four million common brick a year. Lewis 
had a capacity of one million four hundred 
forty thousand common brick a year. This 
difference in the size and capacities of the 
two companies were such that Bush, for all 
practical purposes, dominated the brick in- 
dustry in the territory which it served. 
Complainant had been a potent force in 
building and developing this condition and 
position for Bush. 


[Sale of Stock] 


Thus circumstanced negotiations began 
for the sale of complainant’s stock to Bush 
or to the majority stockholders. Mr. Alfred 
D. Sharp was the broker who represented 
the seller and the buyer. The negotiations 


1 68,470 


Court Decisions 
Herbert v. W.G. Bush & Co. 


Number 57—76 
9-19-56 


lasted about fourteen months. Bush refused 
to take the stock unless complainant would 
agree not to compete for a term of twenty- 
five years. The result of the negotiations 
was the sale of the stock to Bush for $33.50 
a share, or a total of $489,515.40, which was 
paid in cash. According to the contract of 
sale, complainant executed and delivered to 
Bush the following agreement not to com- 
pete: 


“Therefore, in consideration of the pur- 
chase of said 14,256 shares of the capital 
stock of W. G. Bush & Company, 
Thomas L. Herbert, Jr., hereby agrees 
that he will not directly or indirectly 
engage in any business which is com- 
petitive with W. G. Bush & Company, 
T. L. Herbert & Sons, or San-Gravl 
Company, or any one or more of them, 
in any area in which any one or more of 
said companies are now operating, for a 
period of twenty-five years from and after 
the date of this letter.” 


[State Statute Construed] 


In Standard Oil Company v. The State, 117 
Tenn., 618, 659, 100 S. W., 705, 10 L. R. A. 
(N. S.), 1015, our Supreme Court construed 
the Tennessee statute and said: 


“The making of the agreement with Love, 
with a view to lessen competition, and which 
tended to do so, is thus fully proven. 
This is all that is necessary to constitute 
a violation of the statute. The statute 
was not only intended to prohibit con- 
tracts and combination between those 
engaged in the same business, made for 
the purpose, or which had a tendency, to 
destroy all competition, and which are 
injurious to the whole public, but those 
made and formed by any and all persons 
with a view, or which in their nature 
tend, to lessen competition to any mate- 
rial extent, to the injury of any part of 
the people of the State. The number of 
persons, generally speaking, engaged in 
the conspiracy, the extent of the territory 
affected, the degree which it was intended 
or has a tendency to lessen competition, 
the extent of the injury to the public, or 
whether it be permanent or temporary in 
its character, are not material elements 
of the offense. The form of the combi- 
nation is also a matter of indifference. 
No forms or precedents are followed in 
the commission of crime. In any form 
the agreement may be made, or disguise 
in which it may appear, or whatever 
scheme may be adopted to accomplish 
the prohibited acts, it is within the 
statute. It is enough that the contract 
was made with a view to lessen com- 
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petition in the sale of an article of com- 
merce of prime necessity, and that it is 
injurious to the public, however limited 
and restricted it may be in its scope, 
effect, duration. It is its purpose, tend- 
ency, and effect that makes it unlawful. 

“Contracts of the character made by 
these parties were unlawful under the 
common law, and those engaged in them 
subject to indictment. 

“This court, construing a statute con- 
taining the same provisions of the one 
here applied, through Mr. Justice Cald- 
well, said: 

““Courts are practically unanimous in 

holding that contracts, agreements, ar- 
rangements, or combinations, in whatever 
form or name, are contrary to public 
policy and void, when they tend to im- 
pair competition in trade and to enhance 
prices to the injury of the public. 
It is not the number of persons partici- 
pating in the by-law (the illegal agree- 
ment in that case), or the extent of the 
territory included, but the injury to the 
public in that territory, however re- 
stricted, that characterizes the interrup- 
tion of trade as illegal.’ Bailey v. Master 
Plumbers, 103 Tenn., 99, 106, 114, 52 S. W., 
853, 46 L. R. A., 561.” 


In Batrd v. Smith, 128 Tenn., 410, 161 S. 
W., 492, L. R. A. 1917A, 376, our Supreme 
Court construed this statute to mean that 
the restraint of trade under the contract 
not to compete must be undue and un- 
reasonable before such agreement would be 
stricken down on the ground that it tended 
“to lessen free and full competition.” The 
latter part of Code Section 5880 expressly 
provides: 

“All arrangements, contracts, agree- 
ments, trusts, or combinations between 
persons or corporations designed, or 
which tend, to advance, reduce, or control 
the price or the cost to the producer or 
the consumer of any such product or 
article, are declared to be against public 
policy, unlawful, and void.” 


[New Competition] 


The proof shows, without dispute, that 
complainant intends to go into the business 
of manufacturing brick if he is not pre- 
vented from doing so by his covenant not 
to compete. His proposed new plant will 
be located in Davidson County, Tennessee, 
at an initial cost of $600,000.00. The new 
concern will be in direct competition with 
Bush, The result will be that consumers 
will be able to buy common brick at a 
reduced price ranging from $5.00 to $8.00 
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a thousand. This will be a reduction in 
price of 20% to 25% of the present cost 
price. This reduction will result directly 
from the competition caused by the new 
plant which complainant proposes to build. 


[Rule Recognized] 


We recognize the rule that a covenant 
not to compete made in connection with a 
sale of a business or part of a business is 
frequently held valid as being a part of the 
property sold in connection especially with 
its good will, and that such covenant is 
necessary for the protection of the property 
purchased. Baird v. Smith, 128 Tenn., 410, 
161 S. W., 492, L. R. A. 1917A, 376; Bradford 
& Carson v. Montgomery Furniture Company, 
115 Tenn., 610, 92 S. W., 1104,9 L. R. A. 
(N. S.), 979; Jackson v, Byrnes, 103 Tenn., 
698, 54 S. W., 984; Scott v. McReynolds, 36 
Tenn. App., 289, 255 S. W. (2d), 401. 


[ Agreement V oid], 


We concur in the conclusion of the 
Chancellor that the agreement in question 
tends to lessen full and free competition in 
the manufacture and sale of common brick 
and tends to control the price or cost of 
common brick to the consumer in the trade 
area involved. 


Each case must stand on its own facts 
involving contracts of this sort. The facts 
and circumstances surrounding the giving 
of this agreement not to compete clearly 
sustain the conclusion which the Chancellor 
reached and in which we concur. 


Since the contract in question did tend 
to lessen full and free competition in the 
manufacture and sale of common brick, the 
Tennessee Statute expressly declares such 
contract, “to be against public policy, un- 
lawful, and void.” Section 5880. 


[Retention of Benefits] 


(2) Is complainant estopped to retain the 
benefits of his contract and at the same 
time challenge, as contrary to public policy, 
the obligation imposed upon him by the 
contract? 

This is not a suit to rescind the contract, 
nor is any offer made to refund the sale 
price of the stock: $489,515.40. Apparently, 
from the pleadings, neither party wanted to 
rescind the contract. 

It is the contention of complainant that 
he can maintain his bill to strike down the 
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covenant not to compete and retain the 
benefits of the sale of the stock when the cove- 
nant not to compete is against the public 
policy of the state. 

To support his contention, plaintiff cites 
Darnell-Love Lumber Company v. Wiggs, 144 
Tenn., 113, 230 S. W., 391; Peck-Williams 
Heating and Ventilating Company v. Mc- 
Knight & Merz, 140 Tenn., 563, 580, 205 
S. W., 419; Porter v. Jones, 46 Tenn., 313; 
Hale v. Sharp, 44 Tenn., 275; Rucker v. 
Wynne, 39 Tenn., 617; Palmer Brothers v. 
Havens, 29 Tenn. App., 8, 193 S. W. (2d), 91. 


To the contrary, defendants contend that 
complainant could not retain the benefits 
of his contract and maintain a suit to 
declare void the agreement not to compete 
on the ground such contract violates the 
statute of Tennessee, Code Section 5880, 
and that the contract is against the public 
policy of the state. 

To support their contentions, defendants 
cite Joy v. St. Louis, 138 U. S., 1, 34 Law 
Edition, 843, 11 S. Ct., 243; Broxham v. 
Bordens Farm Products, 53 Fed. (2d), 785; 
Harrison v. Glucose Sugar Refining Company, 
116 Fed., 304, 58 L. R. A., 915. 


[Tennessee Law] 


After a review of these and other author- 
ities, we find the law in Tennessee to be: 
Generally, the court will not aid either 
party to enforce an executed illegal con- 
tract. A contract may be executed on one 
side and executory on the other side. If a 
contract is against the public policy of the 
state and the best interests of the public 
are far superior to any private interest of 
the parties, the courts will overlook the 
individual wrong of a party to the contract 
by which he forfeits his private right and 
enter a decree at his suit which will protect 
the public interests. 


The question rests in the sound discretion 
of the court. The theory of the rule is 
that the court is not granting the individual 
any relief, but that the relief should be 
given which the public welfare requires. 
Such relief is given to the public through 
the party to the contract, although the 
individual party benefits from the relief 
given to the public. The court interferes 
for the sake of the public, not of the in- 
dividual party although at the suit of the 
individual party. 
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Wherefore, when the public interest 
demands that an illegal contract be declared 
void, such decree will be entered even 
though the party seeking the decree has 
received benefits under the contract for 
which he does not account. The situation 
of the parties is immaterial. The public 
interest is paramount and should be pro- 
tected. 


In the case on trial the public interest in 
having this contract not to compete de- 
clared void is far superior to the interest 
of defendants in having this illegal contract 
enforced. Code Section 5880 was enacted 
to protect the public. Its violation is 
expressly declared to be against public 
policy. If the agreement not to compete is 
declared void, the public in the trade area 
involved will benefit by being able to pur- 
chase brick at a reduction of $5.00 to $8.00 
a thousand, or at a saving of 20% to 25% 
of the present cost price. 


To the contrary, it would seem that 
defendants would suffer very little on ac- 
count of the damage complainant could do 
them, because he was once the chief officer 
of defendants. That is the only legitimate 
ground upon which defendants could base 
their claim to a detriment to them. On 
February 1, 1957, eight years will have 
gone by since complainant has had any 
connection with defendants. Evidently de- 
fendants did not think complainant added 
much to the good will of these corporations 
on February 1, 1949, for they discharged 
him on that date. Certainly, at this late 
date, defendants would suffer very little, 
if any, detriment to their “good will” if 
complainant should go back into business. 
It is true, defendants might suffer by hav- 
ing strong competition in their trade area 
in a general way; but that is the very 
condition the statute was designed to foster 
and promote: “full and free competition.” 


[Ruling | 


Having this view, we certainly cannot say 
that the Chancellor abused his discretion. 
Indeed, we think the record justifies his 
decree. 


Overrule the assignments and affirm. 
Remand to the Chancery Court to enforce 
the decree. Tax all costs against the orig- 
inal defendants, appellants in this Court. 

Fetts and Suriver, JJ., concur. 
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[] 68,471] Skaggs Drug Center v. General Electric Company. 
Miles Laboratories, Inc. v. Skaggs Drug Center. 


In the District Court, County of Bernalillo, State of New Mexico. Nos. 64258 and 


64772, Consolidated. Filed September 1, 1956. 


New Mexico Fair Trade Act 


Fair Trade—Constitutionality of New Mexico Fair Trade Act—United States and 
New Mexico Constitutions.—In fair trade actions involving a nonsigner of fair trade con- 
tracts, the court ruled that the New Mexico Fair Trade Act does not violate the New 
Mexico Constitution, the Sherman Antitrust Act, or the United States Constitution. 


See Fair Trade, Vol. 1, f 3085, 3258. 


McGuire Act 


Fair Trade—Constitutionality of McGuire Act—United States Constitution—In a fair 
trade enforcement action against a nonsigner, the court ruled that the McGuire Act does 


not violate the United States Constitution. 
See Fair Trade, Vol. 1, J 3040.20. 


For the plaintiffs: Keleher and McLeod, and John B. Tittmann, for Skaggs Drug 


Center (No. 64258). 


Rodey, Dickason, Sloan, Mims & Akin; John P. Eastham; and 


Cawley & Byron for Miles Laboratories, Inc. (No. 64772). 


For the defendants: Simms, Modrall, Seymour, Sperling and Roehl for General Electric 
Co. (No. 64258). Keleher & McLeod, and John B. Tittmann, for Skaggs Drug Center 


(No. 64772). 


Court’s Findings of Fact and 
Conclusions of Law 


Court’s Findings of Fact and Conclusions 
of Law in No. 64772, Miles Laboratories, 
Inc., v. Skaggs Drug Center 


Rospert W. Retpy, District Judge [Jn full 
text]: After hearing the testimony and evi- 
dence offered in the above cause, the Court 
finds the facts to be: 


[Plaintiff] 


1. That the Plaintiff is a corporation duly 
organized and existing under and by virtue 
of the laws of the State of Indiana, with its 
principal office and place of business at 1127 
Myrtle Street, City of Elkhart, Elkhart 
County, Indiana. 


[Defendant] 


2. That the Defendant is a corporation 
duly organized and existing under and by 
virtue of the laws of the State of Utah with 
its principal office at 1467 South Main Street 
in Salt Lake City, Utah, and is duly admitted 
to do business in the State of New Mexico 
as a foreign corporation. 

3. That the Defendant now owns and 
operates, and upon all dates hereinafter 
mentioned owned and operated, a retail 
drug store at 406 Central Avenue, SW, in 
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the City of Albuquerque, New Mexico; and 
that the Defendant is now engaged, and at 
all dates hereinafter mentioned was engaged, 
in the sale of proprietary remedies and 
other commodities. 


[Trade-Mark] 


4. That the name ALKA-SELTZER was 
by plaintiff, in its then corporate name of 
“Dr. Miles Medical Company,” registered 
as a Trade Mark in the United States Pat- 
ent Office on the ninth day of June, 1931, 
under and pursuant to the Trade Mark 
Laws of the United States, and given num- 
ber 283831. On April third, 1951, under the 
provisions of the Trade Mark Act of 1946, 
that Trade Mark was renewed for a period 
of twenty years from June ninth, 1951. The 
name ALKA-SELTZER was by the Plain- 
tiff registered as a Trade Mark in the 
United States Patent Office on the thirty- 
first day of May, 1949, under and pursuant 
to the Trade Mark Act of 1946, and given 
number 510330. Since the registration of 
said Trade Mark and Plaintiff has been and 
is now the owner thereof. It is a legally 
registered, existing, unrevoked and uncan- 
celled Trade Mark within the meaning of 
the Trade Mark Laws of the United States 
of America. 
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5. That the name ONE-A-DAY for vita- 
min tablets was by the Plaintiff heretofore 
on the fourth day of April, 1950, registered 
as a Trade Mark in the United States Patent 
Office under and pursuant to the Trade 
Mark Laws of the United States, and was 
given number 523578; that ever since the 
registration of said Trade Mark the Plain- 
tiff has been and now is the owner thereof; 
and that the same is a legally registered, 
existing, unrevoked and uncancelled Trade 
Mark within the meaning of the Trade 
Mark Laws of the United States of America. 


[Plaintiff's Business] 


6. That for more than twenty-four years 
last past, the Plaintiff has engaged in the 
production of and sale of, among other com- 
modities, a proprietary remedy known as 
ALKA-SELTZER, an effervescent, analgesic, 
alkalizing tablet. 


Since engaging in the production of and 
sale of ALKA-SELTZER, the Plaintiff, in 
order to promote the sale thereof, has car- 
ried on an extensive advertising campaign 
throughout the United States of America 
and is, at this time, continuing the same, 
and has expended for said purpose more 
than One Hundred Million Dollars, of which 
said amount more than Two Hundred Fifty 
Thousand Dollars has been expended in the 
State of New Mexico; that is to say, said 
portion is chargeable as the cost of such 
advertising allocated to the State of New 
Mexico in accordance with well-recognized 
and generally accepted commercial methods 
of accounting. 


The Plaintiffs sales of ALKA-SELTZER 
prior to this time have amounted to more 
than Two Hundred Seventy Million Dollars 
and the sales of ALKA-SELTZER in the 
State of New Mexico have amounted to 
more than One Million Dollars. 


As a result of the advertising and other 
sales promotion work done by Plaintiff in 
promoting the sale of ALKA-SELTZER, 
and:.as a result of the wide and general 
acceptance of ALKA-SELTZER by the 
public, Plaintiff has built up and established 
a large and valuable good will in connection 
therewith. At this time that good will has 
a value in excess of Five Million Dollars, 
and the value of its good will so built up 
and established in the State of New Mexico 
is in excess of Fifty Thousand Dollars. 
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7. That for more than twelve years last 
past the Plaintiff has engaged in the pro- 
duction and sale of, among other commod- 
ities, a proprietary remedy known as ONE- 
A-DAY (brand) Multiple Vitamin Tablets, 
which are vitamin tablets containing several 
vitamins. 


Since engaging in the production of and 
sale of ONE-A-DAY (brand) Multiple Vita- 
min Tablets, the Plaintiff, in order to pro- 
mote the sale thereof, has carried on an 
extensive advertising campaign and other 
sales promotion work throughout the United 
States of America and is, at this time, con- 
tinuing the same; and has expended for 
said purpose more than Sixteen Million 
Dollars, of which amount more than Forty- 
five Thousand Dollars has been expended 
in the State of New Mexico; that is to say, 
said portion is chargeable as the cost of 
said advertising allocated to the State of 
New Mexico in accordance with the well- 
recognized and generally accepted commer- 
cial methods of accounting. 


The Plaintiff's sales of ONE-A-DAY 
(brand) Multiple Vitamin Tablets prior to 
this time have amounted to more than 
Thirty Million Dollars; and the sales of 
ONE-A-DAY (brand) Multiple Vitamin 
Tablets in the State of New Mexico have 
amounted to more than Fifty Thousand 
Dollars. 


As a result of the advertising and other 
sales promotion work done by Plaintiff in 
promoting the sale of ONE-A-DAY (brand) 
Multiple Vitamin Tablets, and as a result of 
the wide and general acceptance of ONE- 
A-DAY (brand) Multiple Vitamin Tablets 
by the public, Plaintiff has built up and 
established a large and valuable good will 
in connection therewith. At this time that 
good will has a value in excess of Five 
Hundred Thousand Dollars, and the value 
of its good will so built up and established 
in the State of New Mexico is in excess of 
Ten Thousand Dollars. 


8. Continuously since 1943, when first 
commercially introduced on the market, 
ONE-A-DAY (brand) Multiple Vitamin 
Tablets have been sold at retail in drug 
stores and other stores located in the State 
of New Mexico and in the City of Albuquer- 
que, County of Bernalillo, New Mexico. 
Continuously since early in 1931, when first 
commercially introduced on the market, 
ALKA-SELTZER has been sold at retail 
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in drug stores and other stores located in 
the State of New Mexico, and in the City 
of Albuquerque, County of Bernalillo, New 
Mexico. At the present time there are two 
hundred twenty-four drug stores doing busi- 
ness in the State of New Mexico, of which 
fifty-nine are located in the City of Albu- 
querque, County of Bernalillo, New Mexico. 
In a large number of these stores ALKA- 
SELTZER and ONE-A-DAY (brand) Multi- 
ple Vitamin Tablets have been, during said 
periods, and are now, offered for sale. 

9. ALKA-SELTZER is produced and 
sold in tablet form, on each of which tablets 
the Trade Mark ALKA-SELTZER appears, 
and the tablets are contained in a glass 
bottle to which is affixed a label bearing the 
Trade Mark ALKA-SELTZER and the 
name of the Plaintiff as the Producer thereof ; 
and the bottle is enclosed in a paper carton 
bearing the Trade Mark ALKA-SELTZER 
and the name of the Plaintiff as the pro- 
ducer thereof. 

ONE-A-DAY (brand) Multiple Vitamin 
Tablets are produced and sold in tablet 
form, the tablets being contained in a glass 
bottle to which is affixed a label bearing the 
Trade Mark ONE-A-DAY and the name 
of the Plaintiff as the producer thereof; and 
the bottle is enclosed in a paper carton 
bearing the Trade-Mark ONE-A-DAY and 
the name of the Plaintiff as the producer 
thereof. 

[Fair and Open Competition] 


10. For more than twenty-four years 
ALKA-SELTZER has been, and now is, 
in fair and open competition with commodities 
of the same general class produced and dis- 
tributed by others, such as aspirin, BROMO- 
SELTZER, REX-SELTZER, and other 
similar proprietary remedies. 

For more than twelve years ONE-A- 
DAY (brand) Multiple Vitamin Tablets 
have been, and now are, in fair and open 
competition with commodities of the same 
general class produced and distributed by 
others, such as PLENAMINS, UNICAP, 
RYBUTOL and other similar vitamins. 


[Fair Trade Contracts] 


11. Since June of 1949 the Plaintiff has 
stipulated and established minimum prices 
for the sale of its commodities at retail in 
the State of New Mexico pursuant to the 
provisions of Chapter 44 of the Acts of the 
Thirteenth Legislature of the State of New 
Mexico approved on March 2nd, 1937 (Chap- 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Skaggs Drug Center v. General Electric Co. 


Tee? 


ter 51, Article 11, Sections 51-1105 to 51-1108, 
both inclusive, of the New Mexico Statutes, 
1941), commonly known and herein referred 
to as the “Fair Trade Act.” On the first 
day of January, 1954, the Plaintiff stipulated 
and established in the State of New Mexico 
for the sale at retail to consumers of its 
commodity, ALKA-SELTZER, the mini- 
mum price of fifty-four cents for the 25 
size bottle containing twenty-five tablets, 
and of its commodity, ONE-A-DAY (brand) 
Multiple Vitamin Tablets, the minimum 
price of One Dollar and Ninety-six Cents 
for the 60 size bottle containing sixty tab- 
lets. These minimum prices so established 
and stipulated on the first day of January, 
1954, have been ever since that date and 
now are in full force and effect everywhere 
in the State of New Mexico. 


12. Since the first day of January, 1954, 
the Plaintiff has entered into written agree- 
ments covering the sale of ALKA-SELT- 
ZER and ONE-A-DAY (brand) Multiple 
Vitamin Tablets, and its other commodities, 
by retailers to consumers, pursuant to the 
provisions of the “Fair Trade Act” of New 
Mexico, with one hundred forty-five re- 
tailers of ALKA-SELTZER and ONE-A- 
DAY (brand) Multiple Vitamin Tablets 
operating stores in the State of New Mexico. 
Of these retailers, thirty-one are operating 
stores in the City of Albuquerque, County 
of Bernalillo, New Mexico, in which stores 
proprietary remedies, including ALKA- 
SELTZER and ONE-A-DAY (brand) Multi- 
ple Vitamin Tablets are sold. All of the 
agreements are now in full force and effect 
and are identical in form and language, 
except as to the date and name of the re- 
tailer appearing thereon. Effective January 
15th, 1955; December 5th, 1955; and March 
15th, 1956, the Plaintiff issued new Exhibits 
“A” as new parts of said agreements, but 
the minimum price of fifty-four cents for 
the 25 size bottle of ALKA-SELTZER 
containing twenty-five tablets, and the mini- 
mum price of One Dollar and Ninety-six 
Cents for the 60 size bottle of ONE-A-DAY 
(brand) Multiple Vitamin Tablets contain- 
ing sixty tablets, stipulated and established 
on the first day of January, 1954, in the 
State of New Mexico, were not changed by 
said Exhibits. 


[Notice of Retail Prices] 


13. That on or about the 21st day of 
January, 1954; the 15th day of February, 
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1954; the 4th day of August, 1954; and the 
29th day of June, 1955; the Plaintiff informed 
the Defendant in writing of the above- 
specified minimum retail prices of ALKA- 
SELTZER and ONE-A-DAY (brand) 
Multiple Vitamin Tablets, so stipulated and 
established by the Plaintiff in the State of 
New Mexico; that said minimum retail 
prices were then in effect in the State of 
New Mexico; and that the Plaintiff was 
selling said commodities in the State of 
New Mexico pursuant to the New Mexico 
“Rair Trade Act” and the Retailers Fair 
Trade Agreements it had entered into with 
the retailers in the State of New Mexico. 


On all of the dates hereinafter mentioned, 
the Defendant knew that the Plaintiff had 
stipulated and established the minimum re- 
tail prices, above mentioned, and knew that 
said stipulated and established minimum 
retail prices were in full force and effect in 
the City of Albuquerque, County of Bern- 
alillo, New Mexico, on each of said dates. 


[Violations] 


14. That on the 24th day of June, 1955, 
the Defendant willfully and knowingly vio- 
lated Section 2 of the New Mexico Fair 
Trade Act by willfully and knowingly ad- 
vertising for sale in the Albuquerque Journal 
and the Albuquerque Tribune, newspapers 
of general circulation published in the City 
of Albuquerque, New Mexico, the 25 size 
bottle of ALKA-SELTZER containing 
twenty-five tablets for thirty-seven cents at 
its retail store located at 406 Central Avenue, 
SW, Albuquerque, New Mexico. 


15. That on the 12th day of August, 1955, 
the Defendant willfully and knowingly vio- 
lated Section 2 of the New Mexico Fair 
Trade Act by willfully and knowingly ad- 
vertising for sale in the Albuquerque Jour- 
nal and the Albuquerque, Tribune, newspapers 
of general circulation published in the City 
of Albuquerque, New Mexico, the twenty- 
five size bottle of ALKA-SELTZER con- 
taining twenty-five tablets for thirty-seven 
cents at its retail store located at 406 Cen- 
tral Avenue, SW, Albuquerque, New Mexico. 


16. That on the 19th day of August, 1955, 
the Defendant willfully and knowingly vio- 
lated Section 2 of the said New Mexico 
Fair Trade Act by willfully and knowingly 
advertising for sale in the Albuquerque 
Journal, a newspaper of general circulation 
published in the City of Albuquerque, New 
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Mexico, 60 size bottles of ONE-A-DAY 
(brand) Multiple Vitamin Tablets contain- 
ing sixty tablets for One Dollar and Thirty- 
nine Cents at its retail store located at 406 
Central Avenue, SW, in the City of Albu- 
querque, New Mexico. 


17. That on the 27th day of January, 
1956, the Defendant willfully and knowingly 
violated Section 2 of the New Mexico Fair 
Trade Act by willfully and knowingly ad- 
vertising for sale in the Albuquerque Journal 
and the Albuquerque Tribune, newspapers of 
general circulation published in the City 
of Albuquerque, New Mexico, 25 size bottles 
of ALKA-SELTZER, containing twenty- 
five tablets, for thirty-seven cents at its re- 
tail store located at 406 Central Avenue, 
SW, in Albuquerque, New Mexico. 


18. That on the 17th day of February, 
1956, the Defendant willfully and knowingly 
violated Section 2 of the said New Mexico 
Fair Trade Act by willfully and knowingly 
advertising for sale in the Albuquerque 
Journal, a newspaper of general circulation 
published in the City of Albuquerque, New 
Mexico, 25 size bottles of ALKA-SELTZER, 
containing twenty-five tablets, for thirty- 
seven cents at its retail store located at 406 
Central Avenue, SW, in the City of Albu- 
querque, New Mexico. 


19. That on the 17th day of February, 
1956, the Defendant willfully and knowingly 
violated Section 2 of the New Mexico Fair 
Trade Act by willfully and knowingly ad- 
vertising for sale in the Albuquerque Journal, 
a newspaper of general circulation published 
in the City of Albuquerque, New Mexico, 
60 size bottles of ONE-A-DAY (brand) 
Multiple Vitamin Tablets, containing sixty 
tablets, for One Dollar and Thirty-nine cents 
at its retail store located at 406 Central 
Avenue, SW, in the City of Albuquerque, 
New Mexico. 


[Acquisition of Merchandise] 


20. That all of the ALKA-SELTZER 
tablets and the ONE-A-DAY (brand) Mul- 
tiple Vitamin Tablets herein alleged to have 
been advertised for sale by the Defendant 
were purchased and acquired by the De- 
fendant after January 21, 1954. 


[Continuation of Violations] 


21. That unless restrained and enjoined 
the Defendant will continue to willfully and 
knowingly advertise, offer for sale and sell 
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25 size bottles of ALKA-SELTZER, con- 
taining twenty-five tablets, at prices less 
than fifty-four cents, and will continue to 
willfully and knowingly advertise, offer for 
sale and sell 60 size bottles of ONE-A- 
DAY (brand) Multiple Vitamin Tablets, 
containing sixty tablets, at prices less than 
One Dollar and Ninety-six Cents. 


[Effect of Violations] 


22. That the Defendant’s wrongful acts 
as herein set forth have heretofore induced 
and will hereafter induce breaches of the 
Plaintiff's said Retailers Fair Trade Agree- 
ments with other retailers, and will disrupt, 
disturb and destroy the Plaintiff’s lawful 
method of selling its commodities and will 
deprive the Plaintiff of the benefits and ad- 
vantages of the New Mexico “Fair Trade 
Act” and will seriously damage and reduce 
the value of the Plaintiff’s trade marks, 
trade names and brands, and the good will 
connected therewith, as more particularly 
described above. 


[Exemptions] 


23. That the Defendant did not advertise 
the Plaintiff's commodities for sale as speci- 
fied in Findings numbered 14 to 19, both 
inclusive, herein, in closing out, in good 
faith, the Defendant’s stock or any part 
thereof for the purpose of discontinuing de- 
livering any such commodities, nor were 
the commodities so advertised for sale dam- 
aged or deteriorated in quality with notice 
thereof given to the public; and the Defend- 
ant, in so advertising the Plaintiff's com- 
modities for sale, was not an officer acting 
under the orders of any court. 


[Remedy] 


24. That the said wrongful conduct of 
the Defendant as herein set forth has re- 
sulted in irreparable damage to the Plaintiff, 
for which the Plaintiff cannot be adequately 
compensated in an ordinary action at law 
for the recovery of damages, and the Plain- 
tiff has no adequate remedy at law. 


[Validity of Fair Trade Acts] 


WHEREUPON, the Court states its Con- 
clusions of Law: 

1. This Court has jurisdiction of the sub- 
ject matter herein and the parties hereto. 


2. The Law is with the Plaintiff. 
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3. The New Mexico Fair Trade Act does 
not violate the Constitution of the State of 
New Mexico. 


4. The New Mexico Fair Trade Act does 
not violate the Sherman Anti-Trust Act 
(Act of July 2, 1890, 26 Statutes 209, Ch. 
O47 lb S a GaAly): 


5. The New Mexico Fair Trade Act does 
not violate the Constitution of the United 
States of America. 


6. The McGuire Act (Act of July 14, 
1952, 82nd Congress, 2nd Session, 66 Stat- 
utes 631, 632, 15 U. S. C. A. 45) does not 
violate the Constitution of the United States 
of America. 


7. The Plaintiff is entitled to an injunc- 
tion permanently and perpetually enjoining 
the Defendant, its officers, agents, servants, 
employees and attorneys from advertising, 
offering for sale or selling ALKA-SELTZER 
Tablets or ONE-A-DAY (brand) Multiple 
Vitamin Tablets at less than the minimum 
retail prices stipulated and established therefor 
in any contract executed by the Plaintiff 
pursuant to the provisions of the said New 
Mexico Fair Trade Act and in force at the 
time of said advertising, offering for sale 
or selling. 


Court’s Findings of Fact and Conclusions 
of Law in No. 64258, Skaggs Drug Center 
v. General Electric Company 


After hearing the testimony and evidence 
offered in the above cause, the Court finds 
the facts to be: 


[Fair Trader] 


1. That Counter-Claimant is and has for 
many years past been engaged in the busi- 
ness of manufacturing and of selling through- 
out the State of New Mexico electrical 
commodities including portable appliances, 
under their Trade Mark “General (GE) 
Electric,’ which said commodities are in 
fair and open competition in the State of 
New Mexico with commodities of the same 
general class produced, manufactured and 
offered for sale by others. 


2. That the Counter-Claimant has ex- 
pended large sums of money in promoting 
and advertising said GE commodities both 
nationally and in the State of New Mexico, 
and has expended for such advertising many 
millions of dollars; and in consequence 
thereof and of the intrinsic merit of the 
said General Electric commodities, has es- 
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tablished a valuable reputation and good 
will for such commodities and for the 
Trade Mark under which they are produced 
and sold. 


[Fair Trade Contracts] 


3. That pursuant to the Laws of the 
State of New Mexico and for the purpose 
of protecting their said Trade Mark, good 
will and business, as well as to protect re- 
tailers in general and the consuming public 
against injurious and uneconomic practices, 
and in order to obtain for itself, its retailers 
and the consuming public the protection of 
the Fair Trade Law of New Mexico, the 
Counter-Claimant has entered into certain 
agreements with retailers of General Elec- 
tric commodities within the State of New 
Mexico, under which General Electric had 
a right to and did establish minimum retail 
prices for the retail sale of said General 
Electric commodities, which agreements at 
all times material hereto have been and still 
are in full force and effect. 


[Defendant] 


4. That Counter-Defendant owns and 
operates a business in the City of Albuquerque, 
New Mexico, located at 406 Central Avenue, 
SW, being a drug store in which it sells at 
retail electrical appliances and other prod- 
ucts so manufactured and produced by 
Counter-Claimant. 


[Notice of Prices] 


5. That on September 26, 1955, and at 
various other times, the Counter-Claimant 
duly notified Counter-Defendant of the 
existence of its Fair Trade agreements and 
of the minimum retail prices then and there 
in effect according to Law, and that at all 
material times the Counter-Defendant had 
knowledge of said law and the Fair Trade 
prices of the commodities manufactured 
under the trade name of General Electric. 


[Violations] 


6. That notwithstanding aforesaid notices, 
the Counter-Defendant, on or about October 
23rd, 1955; October 31st, 1955; November 
11th, 1955; and December 2nd, 1955; know- 
ingly and unlawfully advertised in the Albu- 
querque newspapers and offered for sale therein 
at retail said commodities of the Counter- 
Claimant at prices less than those stipulated in 
the agreements with retailers in the State of 
New Mexico pursuant to the provisions of 
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the New Mexico Fair Trade Act, the same 
constituting unfair competition. 


7. That notwithstanding the aforesaid 
notices, the Counter-Defendant, on or about 
October 31st, 1955; November 15th, 1955; 
December 12th, 1955; January 17th, 1956; 
and at other times, unlawfully and know- 
ingly sold commodities of the Counter- 
Claimant at prices less than those stipulated 
in the agreements which the Counter-Claim- 
ant had made with retailers in and about 
the Albuquerque trade area pursuant to the 
terms of the New Mexico Fair Trade Act, 
and that the same constituted unfair com- 
petition under the law. 


[Effect of Violations] 


8. That the unlawful acts and actions and 
the continuance thereof by the Counter- 
Defendant have caused and will cause ir- 
reparable damage to the Counter-Claimant, 
and that said acts and actions of the Counter- 
Defendant have tended to impair and de- 
stroy the Counter-Claimant’s valuable good 
will and the value of its Trade Mark. 


[Validity of Act—Injunction] 


WHEREUPON, the Court states its Con- 
clusions of Law: 


1. That the Court has jurisdiction of the 
parties herein and of the subject matter 
hereof. 


2. That the New Mexico Fair Trade Act, 
the same being Sections 49-2-1 through 
49-2-4, New Mexico Statutes Annotated, 
1953 Compilation, is not unconstitutional. 


3. That Counter-Claimant has no ade- 
quate remedy at law. 


4. That the acts and actions of the Counter- 
Defendant in willfully and knowingly ad- 
vertising, offering for sale and selling the 
said commodities of the Counter-Claimant 
at less than the legally established minimum 
retail price constitutes unfair competition 
by the Counter-Defendant. 


5. That the unlawful acts and actions of 
the Counter-Defendant and the continuance 
thereof has caused and will cause irreparable 
damage to the Counter-Claimant, and that 
such actions by the Counter-Defendant have 
tended to impair and destroy the Counter- 
Claimant’s valuable good will and the value 
of its trade mark. 


6. That the Counter-Claimant is entitled 
to an injunction permanently enjoining and 
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restraining the Counter-Defendant, its agents, 
servants, employees and all persons in ac- 
tive consort or participation with it from 
conduct constituting unfair competition as 
alleged in the counter-claim and as defined 
in the New Mexico Fair Trade Act. 
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7. That the New Mexico Fair Trade Act, 
being Chapter 44 of the Laws of 1937 (Sec- 
tions 49-2-1 through 49-2-4, New Mexico 
Statutes Annotated, 1953 Compilation) is 
not violative of any provision of the New 
Mexico Constitution. 


[| 68,472] Mieczslaw M. Konczakowski, et al. v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 106-55. Opinion No. 22857. Dated July 26, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Income Tax Returns—Priority—Income tax returns are not privileged 
from discovery and production under Rule 34 of the Federal Rules of Civil Procedure; 
therefore, plaintiffs’ objection to the defendants’ motion for the production of such returns 
was overruled. Also, the plaintiffs’ similar motion for discovery and production was denied 


as premature in view of the priority established by the defendants. 
See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiffs: Harry M. Pimstein, New York, N. Y. 
For the defendants: Herbert B. Lazarus; Schwartz & Frohlich; Dwight, Royall, 


Harris, Koegel and Caskey; R. W. Perkins; Louis Phillips; Adolph Schimel; Benjamin 
Melniker; and Phillips, Nizer, Benjamin & Krim; all of New York, N. Y. 


[Income Tax Returns Sought] 


Hervanps, District Judge [Jn full text]: 
Plaintiffs’ objection to defendants’ motion 
for production of certain items under Rule 
34 of the F. R. C. P. is that the income tax 
returns requested by defendants are privi- 
leged. Plaintiffs are in error as to this 
contention. The law is well settled that 
income tax returns are not privileged from 
discovery and production under Rule 34. 
Orange County Theatres, Inc. v. Levy, 26 F. 
Supp. 416 (S. D. N. Y. 1938); Judson v. 
Buckley, 3 Fed. Rules Serv. 395 (S. D. N. Y. 
1940); Nola Electric, Inc. v. Reilly, 11 
F. R. D. 103 (S. D. N. Y. 1950); Connecticut 
Mutual Life Ins. Co. v. Shields, 21 Fed. Rules 
Serv. 406 (S. D. N. Y. 1955). See, also, 
Volk v. Paramount Pictures, Inc., 14 Fed. 
Rules Sery. 571 (D. Minn. 1950); Karlson 
v. Wolfson, 18 F. R. D. 474 (D. Minn. 1956); 
Paramount Film Distributing Co. v. Ram, 91 
F. Supp. 778 (E. D. S. C. 1950); The Sul- 
tana, 77 F. Supp. 287 (W. D. N. Y. 1948) ; 
Tellefson v. Phillips, 16 F. R. D. 348 (D. 
Mass. 1954); Connecticut Importing Co. v. 
Continental Distilling Corp., 1 F. R. D. 190 
(D. Conn. 1940); Garrett v. Faust, 8 F. R. D. 
556 (E. D. Pa. 1949); Reeves v. Pennsylvania 


R. Co., 80 F. Supp. 107 (D. Del. 1948); 2 
Barron and Holtzoff, Federal Practice and 
Procedure, Rules Edition, p. 512, 1956 Pocket 
Bart apeerl Os 
Defendants’ 
entirety. 


motion is granted in its 

Plaintiffs’ similar motion for discovery 
and production is denied as being premature 
in view of the priority established by de- 
fendants. Holt v. The James Sheridan, 12 
EARS D2. (S) DaeN._ Yo 1O5h)s Seewiaer= 
mann v. Marine Office of America [1954 
TRADE CASES f§ 67,833], 16 F. R. D. 381. 

The dismissal of plaintiffs’ motion is with- 
out prejudice and without any intimation as 
to the ultimate merit of plaintiffs’ motion. 
However, it is my view that when and if 
plaintiffs should renew their motion, they 
should restate in detail and with particu- 
larity the items they request; from which 
defendants they are requesting the respec- 
tive items; and how discovery and produc- 
tion of the requested items is justifiable 
against the background of what plaintiffs 
expect to prove at the trial and in light of 
the requirement of Rule 34. 


Settle orders on notice. 
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[J 68,473] American Crystal Company v. The Cuban-American Sugar 


Company. 
In the United States District Court for the Southern District of New York. Civil 
108-55. Filed August 30, 1956. 


Sugar 


Clayton Antitrust Act 


Acquisitions of Stock—Enforcement of Prohibition Against Acquisitions—Temporary 
Injunctive Relief—Irreparable Damage—Probability of Antitrust Violation.—A manufac- 
turer of beet sugar was denied a temporary injunction prohibiting a manufacturer of cane 
sugar from acquiring any additional shares of its stock, from voting its shares of stock 
at any stockholders’ meeting, and from acquiring any representation on its board of di- 
rectors on the ground that the beet sugar manufacturer failed to sustain its burden of 
showing that there was a reasonable probability that the cane sugar manufacturer’s con- 
duct was unlawful under Section 7 of the Clayton Act. The sufficiency and degree of 
proof required to sustain that burden and justify the issuance of a temporary injunction, 
however, are governed to an extent by the immediacy of the threatened harm to the 
manufacturer of beet sugar. Under the facts in the instant case, the immediacy of harm 
and irreparable damage was so remote as to require a very clear showing that the sugar 
cane manufacturer’s stock acquisitions violated the Act. The beet sugar manufacturer 
failed to make such a showing. The court noted that if it were convinced of the immediacy 
of harm, it would be inclined to issue a temporary injunction, at least in part, on the beet 


sugar manufacturer’s initial showing of “quantitative substantiality.” 


See Acquisitions of Stock or Assets, Vol. 1, 4208.15; Private Enforcement and 


Procedure, Vol. 2, § 9026.15. 


For the plaintiff: Cahill, Gordon, Reindel & Ohl (Marshall P. Madison, Mason A. 
Lewis, and Robert G. Zeller, of counsel), New York, N. Y. 


For the defendant: Appell, Austin & Gay (Cyrus Austin and Robert L. Loeb, of 


counsel), New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases { 68,417, 68,348. 
Opinion 
[Seek To Enjoin Acquisition] 


JoHN M. Casuin, District Judge [In full 
text]: This is an application for a prelimi- 
nary injunction enjoining the defendant, The 
Cuban-American Sugar Company (herein- 
after called “Cuban”) from acquiring any 
additional stock of the plaintiff, American 
Crystal Sugar Company (hereinafter called 
“Crystal”), from voting its shares of Crys- 
tal’s stock at any stockholders’ meeting, and 
from acquiring any representation on Crys- 
tal’s Board of Directors. 


This action is brought pursuant to the 
provisions of Section 7 of the Clayton Act 
which, to the extent applicable, prohibits 
any corporation from acquiring the stock of 
another corporation if the effect of such 
acquisition may be substantially to lessen 
competition in any line of commerce. 


[Legality of Acquisition—Irreparable Harm] 


The plaintiff, in accordance with the pro- 
visions of Section 16 of the Clayton Act, 
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alleges the right to injunctive relief by rea- 
son of the irreparable harm that will be 
caused to plaintiff because of defendant’s 
violation of Section 7. After argument, this 
motion was submitted on affidavits, deposi- 
tions and exhibits. No oral testimony was 
taken and while sharp issues exist as to 
many facts, the following may be tenta- 
tively ascertained from the papers submitted: 


1. Plaintiff, Crystal, owns and operates 
ten factories which manufacture sugar from 
sugar beets. Crystal’s factories are located 
in the States of California, Montana, Colo- 
rado, Nebraska, Iowa and Minnesota. Crys- 
tal is the eleventh largest sugar producer in 
the United States. Its total sales of beet 
sugar during the past five years averaged 
approximately 2.83% of total refined sugar 
distributed in United States. 


2. Defendant, Cuban, is a New Jersey 
corporation and does not produce or sell 
sugar directly, but is engaged in the sugar 
industry through two principal subsidiaries, 
Colonial Sugar Company (hereinafter re- 
ferred to as “Colonial”) and The Cuban- 
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American Sugar Mills Company, a Cuban 
corporation which operates raw sugar mills. 
Colonial is a domestic sugar refiner, owning 
and operating a cane sugar refinery at Gra- 
mercy, Louisiana. Colonial is the twelfth 
largest sugar producer in the United States. 
Its total sales of cane sugar during the past 
five years have averaged approximately 
2.43% of total refined sugar distributed in 
the United States. 


3. Crystal sells in fourteen States in which 
Colonial does not sell sugar. Colonial sells 
in eight States where Crystal makes no 
sales. In ten States Crystal and Colonial 
both sell sugar. In the ten States in which 
both Colonial and Crystal sell sugar, Colo- 
nial’s sales have averaged, for the past five 
years, 5.99% of combined sugar sales of all 
companies. Crystal’s total sales for the same 
years averaged 7.04% of the total. In only 
two of these States do the sales of both 
companies exceed 5% of the total State 
market. 


4. Crystal manufactures and sells only 
beet sugar. Colonial refines and sells only 
cane sugar. Traditionally, cane sugar sells 
at a slightly higher price than beet though 
there is no difference in their chemical 
makeup. This higher price is attributable 
to the household consumers’ preference for 
cane sugar. In turn, beet sugar’s lower price 
makes it more attractive to industrial users 
for manufacturing purposes. What might 
otherwise be direct competition in the sugar 
industry is further modified by Government 
regulation as provided in the Sugar Act of 
1948, as amended 1951, 1952. The Sugar Act 
provides for the establishment of basic 
quotas of domestic and imported sugar, both 
cane and beet, which may be distributed in 
the United States. 


5. In February of 1954 the defendant 
began to acquire large blocks of the com- 
mon stock of the plaintiff. At the present 
time the defendant owns approximately 21% 
of plaintiff's voting stock. The defendant 
has, since as early as 1951, evidenced a pur- 
pose to merge with the plaintiff, which 
purpose it does not categorically disavow 
even now. 

6. On June 12, 1956 plaintiff's present 
management voted 62% of plaintiff’s total 
outstanding stock for their slate of directors 
and there is little or no possibility that de- 
fendant can obtain voting control, or even 
representation, on the plaintiff's board of 
directors prior to the trial of this action. 
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Plaintiff, at the time this motion was filed 
on March 20, 1956, maintained that unless 
it was granted a temporary injunction it 
would suffer irreparable harm by reason of 
the fact that the defendant, through its 
control of a large percentage of plaintiff’s 
stock, would obtain representation on or 
control of plaintiff's board of directors at 
the next annual meeting of stockholders on 
June 12, 1956. Plaintiff still claims irrepar- 
able harm from this source for next year 
and, in addition, generally claims that de- 
fendant’s purchase of its stock undermines 
the morale of its employees; seriously com- 
plicates the making of plans for future 
operation and adversely affects plaintiff’s 
relationship with its brokers and suppliers. 


The only question presented by this mo- 
tion is whether or not plaintiff has sustained 
its burden of showing that there is a reason- 
ably probability that defendant’s conduct is 
unlawful under Section 7 of the Clayton Act. 
The sufficiency and degree of proof required 
to sustain that burden and justify the issu- 
ance of a temporary injunction, however, 
are governed to an extent by the immediacy 
of the threatened harm to the plaintiff. 
Hamilton Watch Co. v. Benrus Watch Co. 
[1953 Trape Cases § 67,485], 114 F. Supp. 
307, affd. [1953 TrapE Cases § 67,517] 206 
Bo 2d 738: 


It is the Court’s opinion that on the facts 
in this case the immediacy of harm and ir- 
reparable damage to the plaintiff is so 
remote as to require a very clear showing 
that defendant’s stock acquisitions violate 
Section 7 of the Clayton Act. The plaintiff 
here has failed to make such a showing. 


Plaintiff claims that its product, beet 
sugar, is in direct competition with defend- 
ant’s product, cane sugar. The defendant 
contends the competition is miodified by 
price differential and type of consumer. 
Plaintiff claims substantial competition in 
certain states and sections of the country. 
Defendant claims its areas of distribution 
actually overlap plaintiff’s to a very slight 
degree. There are also inconsistent and con- 
tradictory claims as to the effect the Gov- 
ernment Quota System has on competition. 
The result is that the record before this 
Court leaves much that is uncertain con- 
cerning issues which may well be decisive 
on the final determination of this case. 


If the Court were convinced of immediacy 
of harm to the plaintiff it would be inclined 
to grant plaintiff's motion, at least in part, 
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on its initial showing of “quantitative sub- 
stantiality.” However, since the Court is 
not so convinced and feels certain that the 
only purpose a preliminary injunction would 
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decided advantage in this litigation in ad- 
vance of a full trial of the issues with cor- 
responding disadvantages to the defendant, 
the motion is denied. 


now serve would be to give the plaintiff a 


[1 68,474] United States v. The Pacific Lumber Co., Inc., et al.; Federal Maritime 
Board, Intervenor. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 34859. Filed August 1, 1956. 


Case No. 1252 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Applicability to 
Common Carriers and Regulated Industries—Primary Jurisdiction of Federal Maritime 
Board—Dismissal of Action—A Government action charging that lumber companies, 
which operate ocean loading docks, violated the Sherman Antitrust Act was dismissed 
on the ground that the Federal Maritime Board had primary jurisdiction over the matter 
alleged in the Government action. 


See Combinations and Conspiracies, Vol. 1, f 2039.90; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8229.625. 


For plaintiff: Lyle L. Jones, 
Francisco, Cal. 


Antitrust Division, Department of Justice, San 


For the defendants: Crimmins, Kent, Draper & Bradley, San Francisco, Cal., for Coast 
Pacific Lumber Co., Inc., McCutchen, Thomas, Matthew, Griffiths & Greene, San Fran- 
cisco, Cal., for Hammond Lumber Co., Pillsbury, Madison & Sutro, San Francisco, Cal., 
for Pacific Lumber Co., Inc., Dunne, Dunne & Phelps, San Francisco., Cal., for Joseph R. 
Magginis, doing business as Fairhaven Forest Products Co., Bogle, Bogle & Gates, Seattle, 
Wash., for C. T. Takahashi & Co., Inc., Edward D. Ransom, Washington, D. C., and John 


T. Halen, San Francisco, Cal., for Federal Maritime Board. 


Memorandum and Order 
[Primary Jurisdiction] 


OLrver J. CARTER, District Judge [Jn full 
text]: Before the Court are motions to 
strike, to dismiss and to stay further pro- 
ceedings. Since the Court has concluded 
to grant the motion to dismiss on jurisdic- 
tional grounds it will be unnecessary to 
consider the other pending motions. The 
holding of Far East Conference v. U. S. [1952 
Trape Cases { 67,241], 342 U. S. 570, is 
dispositive of the issues here, and requires 
a dismissal of the action upon the ground 
that primary jurisdiction is in the Federal 
Maritime Board. There, as here, the United 
States through the Anti-Trust Division 
brought the action under the anti-trust 
laws. There, as here, the motion to dismiss 
was made on the ground that the Federal 
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Maritime Board had primary jurisdiction. 
There, the District Court denied the motion 
and was reversed. There, the Federal Mari- 
time Board intervened and joined in the 
motion to dismiss, while here, the Federal 
Maritime Board has intervened and has 
moved to stay further proceedings until 
the Board considers the matters stated 
in the action. However, the Board does 
not oppose the motion to dismiss. Since 
the Far East case and U. S. Navigation Co. 
v. Cunard Steamship Co., 284 U. S. 474, are 
controlling and require that the action be 
dismissed rather than stayed, the motion 
to dismiss will be granted. 


[Dismissed] 


IT IS ORDERED that plaintiff’s action 
be, and the same is hereby dismissed, 
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[] 68,475] Radio Corporation of America, Plaintiff-Counter-Defendant v. The Rauland 
Corporation and Zenith Radio Corporation, Defendants-Counter-Claimants. Zenith Radio 
Corporation and The Rauland Corporation, Cross-Claimants v. Radio Corporation of 
aaa General Electric Company, and Western Electric Company, Inc., Cross-De- 
endants. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 48 C 1818. Dated July 17, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Damages 
Recoverable—Joint Tort Feasors—Different Recovery Periods as to Cross-Defendants— 
Necessity of Common Damage Period.—In a patent infringement action where an anti- 
trust counterclaim was filed, the motions of two cross-defendants for an order requiring the 
counter-claimants to elect cither to dismiss the counterclaim as to them or to limit the 
damage period applicable to all of the cross-defendants to a period of two years prior to 
the filing of an amendment to the counterclaim were denied. The cross-defendants 
contended that since this was a counterclaim sounding in tort, and against joint tort 
feasors, there could be only one judgment, which cannot apportion damages among the 
parties, and which must be for a common damage period—the shortest period applicable 
to any of the parties. In such a case, a single judgment is required, and there can be no 
enforced contributions or apportionments among joint tort feasors. This does not mean 
that there can be but a single judgment covering several different causes of action 
combined in one proceeding. In a case involving several causes of action, the court may 
enter several judgments. The position of the cross-defendants turns on whether the instant 
counterclaim involves a single tort which must be disposed of by a single judgment, or 
whether there are a number of different causes of action making it appropriate for the 
entry of more than one judgment. The court found that there were separate and distinct 
causes of action which were appropriate for separate judgments. 


See Private Enforcement and Procedure, Vol. 2, J 9010, 9011. 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Defenses— 
Statute of Limitations—Tolling of Period of Limitation—Pendency of Government Action. 
—In a patent infringement action where an antitrust counterclaim for treble damages 
was filed, the counter-claimants contended that the pendency of Government antitrust 
actions against two of the cross-defendants tolled the running of the statute of limitations 
for specified periods of time. The cross-defendants contended that the Government actions 
dealt solely with telephone equipment and lamps, and that since the instant counter- 
claim involved radio apparatus, there was no matter complained of in those cases which 
had any relationship to the charges of a conspiracy to injure the business of the counter- 
claimants in radio apparatus. The court, after comparing the pleadings in the various 
actions, ruled that the statute of limitations was tolled as to both of the cross-defendants. 
In considering Section 5(b) of the Clayton Act, the test is not the relief ultimately granted, 
but what the Government complained of, regardless of whether the charges are ever 
supported and despite the fact that they may have been completely without any foundation. 
Also, the test is whether any matter complained of in the private action is based, in whole 
or in part, on any matter complained of in the Government action. 


See Private Enforcement and Procedure, Vol. 2, { 9010.275. 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Amendment 
to Counterclaim—Limitation on Damages Recoverable—Time for Filing Amendment.— 
Where an antitrust counterclaim sought money damages for loss of export trade to 
Canada, and alleged in general terms that the cross-defendants had divided the world into 
exclusive territories and that the counter-claimants had been excluded from various com- 
petitive markets, an amendment adding money damage claims for the loss of profits in 
foreign trade with Australia, England, and Holland through the operation of the same 
world-wide conspiracy first alleged related back to the earlier and more general pleading, 
and, therefore, the court rejected the cross-defendants’ contention that the statute of 
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limitations would outlaw any claim relating to Australia, England, and Holland prior to a 
certain date. It appeared that the amendment was made for the purpose of answering 
demands of the cross-defendants that they be informed precisely as to the particular 
countries from which the counter-claimants alleged exclusion. The court also ruled that 
there was no merit in the argument that the court should strike the amendment because 
it was not timely filed. Leave to amend is within the sound discretion of the court, and it 
should be freely permitted, particularly when the need for amendment is brought on by 
positions asserted by the other side. The fact that the damages sought are greatly 
increased has no bearing on the right to amend. 


See Private Enforcement and Procedure, Vol. 2, J 9046. 


For a prior decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1956 Trade Cases {| 68,306 and 1955 Trade Cases {| 68,144; and for a prior 
decision of the U. S. Court of Appeals, Seventh Circuit, see 1954 Trade Cases { 67,886. 


Memorandum 
[Motions] 


Micuaret L. Icor, District Judge [In full 
text]: The court has before it for decision 
three motions: (a) a motion by Radio 
Corporation of America (plaintiff and 
counter-defendant) to strike and dismiss 
the amended and supplemental counter- 
claim filed on May 23, 1956; (b) nearly 
identical motions filed by General Elec- 
tric and Western Electric Co., Inc. (cross- 
defendants) asking that Zenith Radio Cor- 
poration and The Rauland Corporation, who 
are defendants and counter-claimants, be 
required to take an election either to 
dismiss GE and Western out of the case 
on the counterclaims, or to cut the damage 
period to a date no earlier than two years 
prior to the filing of the amended counter- 
claim of February 11, 1954. GE and West- 
ern also move that the allegations of 
pendency of government antitrust suits 
against them as tolling the statute of limi- 
tations be stricken from the amended and 
supplemental counterclaim. 


THe RCA Morton To StrRIKE AND DISMISS 
[Prior Ruling] 


There is little if anything in the latest 
motion of RCA which has not already been 
argued by counsel and decided by the court 
on two previous occasions. The same, or 
very similar points, were made in opposition 
to the motion for leave to amend which 
was decided February 11, 1954 and in the 
later motion to dismiss which was decided 
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by the court’s opinion of March 29, 1955. 
For purposes of this case, that decision 
disposed of such questions as whether one 
injured in his business by reason of exclu- 
sion from foreign trade by a conspiracy 
may recover for loss of profits; that royalty 
payments exacted under threat of suit by 
an illegal combination of ‘‘block-booked” 
patents are properly an element of damage; 
and that recovery may be had for attorney’s 
fees and costs of defending against in- 
fringement claims asserted as part of a 
conspiracy to restrain trade. In that opinion 
this court also held that the previous coun- 
terclaim satisfied the requirements of the 
Federal Rules of Civil Procedure in that 
it contained a sufficient statement of the 
facts relied upon and the claims for relief 
sought. What was said upon these points, 
as well as upon the applicability of section 
17 of the Illinois Limitations Act, is appli- 
cable with equal force to the current objec- 
tions to the amended and supplemental 
counterclaim. 


| Limitation—A mendment] 


RCA argues that insofar as the latest 
counterclaims relate to Australia, Holland 
and England, the applicable limitation 
would outlaw any claim prior to January 
27, 1954. This is a valid point only if the 
amendment does not relate back to the 
previous claims. The previous counterclaim 
sought money damages for loss of export 
trade to Canada, and alleged in rather 
general terms that the parties had divided 
the world into exclusive territories and that 
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Zenith and Rauland had been excluded 
from various competitive markets (Amend- 
ment to the Counterclaim, Par. 9). Under 
the circumstances, the addition of money 
damage claims for loss of profits in foreign 
trade with Australia, England and Holland 
through operation of the same world-wide 
conspiracy first alleged, would appear to 
relate back to the earlier and more general 
pleading. As a matter of fact, it appears 
that the latest amendment was made for 
the purpose of answering the repeated de- 
mands of counsel for RCA that they be 
informed precisely as to the particular 
countries from which counterclaimants al- 
lege exclusion. 


[Laches] 


There is no merit in the argument of 
laches and that the court should strike this 
amendment because it was not timely filed. 
Leave to amend is within the sound discre- 
tion of the court, and it should be freely 
permitted, particularly when the need for 
amendment is brought on by positions as- 
serted by the other side. That the damages 
sought are greatly increased has no bearing 
on the right to amend; in any case damages 
must be proved at the trial and if counter- 
claimants can only prove the smaller amount, 
then the larger claim in the pleading can 
have no effect on the judgment. 


Tue GE anp WEsTERN Motions To DisMiss 
OR LIMIT THE PERIOD OF DAMAGES 


GE and Western have filed motions ask- 
ing an order requiring counterclaimants to 
elect either to dismiss them out of the case 
or to limit the damage period applicable 
to all of the parties to February 11, 1952, 
which is two years prior to the filing of the 
treble-damage amendment to the counter- 
claim. The argument is that since this is 
an action sounding in tort, and against 
joint tort feasors, there can be only one 
judgment, which cannot apportion damages 
among the parties, and which must be for 
a common damage period—the shortest pe- 
riod applicable to any of the parties. In 
support of this position, they rely upon 
Essaness Theatres Corp. v. Balaban & Katz, 
et al., (N. D. Il)., 1955), CCH Trave Rec. 
Repts., Par. 68,152 [1956 TRADE CASES 
J 68,152]. 

[Single or Several Judgment] 

That decision has been examined with a 

great deal of care, and this court wishes 
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to express complete agreement with the 
fundamental principles discussed therein. 
Insofar as a case involves a tort, a single 
judgment is required, and there can be no 
enforced contributions or apportionments 
among joint tort feasors. 


This is not to say, however, that there 
can be but a single judgment covering 
several different causes of action combined 
in one proceeding. Under Rule 18 of the 
Federal Rules of Civil Procedure litigants 
are encouraged to bring into one proceeding 
all the causes of action that may lie be- 
tween the parties, and quite obviously the 
rules contemplate that several judgments 
may be necessary or appropriate to dispose 
of a litigation involving multiple claims. 
It therefore would seem that in a case of 
several causes of action the court may enter 
several judgments, as the interests of the 
parties may appear. 


It is my opinion that the position of GE 
and Western must turn on whether this 
case involves a single tort which must be 
disposed of by a single judgment, or whether 
there are a number of different causes of 
action making it appropriate for the entry 
of more than one judgment. 


[Causes of Action] 


Under the pleadings, Zenith and Rauland 
each seek separate damages for loss of 
profits in export trade to various named 
countries and attorneys’ fees and costs of 
defending against infringement claims, which 
damage is alleged to have occurred between 
January 14, 1947 and January 1, 1956. Re- 
covery is sought against RCA, GE and 
Western jointly and severally on these 
items and over this period. In another and 
separately pleaded count, Zenith alone seeks 
a judgment against RCA and GE for roy- 
alties paid between June 22, 1940 and Janu- 
ary 1, 1947, said to have been extorted 
pursuant to the conspiracy. In other words, 
the pleadings ask for three separate judg- 
ments. 


1. in favor of Rauland, against GE, 
RCA and Western for the period 1947-1956; 
2. in favor of Zenith, against GE, RCA 
and Western for the period 1947-1956; 


3. in favor of Zenith, against GE and 
RCA, for the period of 1940-1947. 


There can be no really serious argument 
over the point that a cause of action for 
damages under the antitrust laws does not 
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arise with the formation of an illegal con- 
spiracy, but rather when the interests of 
the plaintiff are invaded by such a con- 
spiracy so as to cause him loss and damage. 
Suckow Borax Mines Consol. v. Borax Con- 
solidated [1950-1951 TRADE CASES {] 62,714], 
185 F. 2d 196 (CA 9, 1950); Foster & Kleiser 
Co. v. Special Site Sign Co., 85 F. 2d 742 
(CCA 9, 1936); Momand v. Universal Film 
Exchange, 43 F. Supp. 1013 (S. D. N. Y. 
1947). That being so, each continued inva- 
sion of interest causing loss and damage is 
in effect a new cause of action, and the 
statute of limitations begins to run when it 
occurs, as the above cases hold. 


[Separate Judgment Can Be Entered] 


Applying these principles to the plead- 
ings here, Zenith and Rauland, the counter- 
claimants, allege a continuing conspiracy 
to shut them out of export trade from the 
United States to Canada, England, Aus- 
tralia and Holland over a period of years 
commencing in 1947, and upon proof to 
this effect each would be entitled to judg- 
ment against the cross-defendants for three 
times the damages occurring in this period. 
Zenith also alleges damages from 1940 to 
1947 in the form of royalty payments ille- 
gally extorted, and asks that this judgment 
run against GE and RCA. This appears 
to be a separate and distinct cause of action 
which is appropriate for separate judgment. 

I will agree that for any particular time 
period there can only be one judgment and 
one recovery, whether that is against one, 
two or three of the alleged co-conspirators, 
for the same reasons that were stated by 
Judge Campbell in the Essaness case. Mov- 
ants argue that the Essaness case also 
involved damages at different times from 
a continuing conspiracy and that it there- 
fore is authority for the proposition that 
in this sort of case there can be only one 
judgment, regardiess of the number of 
causes of action. That distinction does not 
appear from the opinion, and I am con- 
vinced that it would be error for the court 
to force a party in a multi-claim proceeding 
either to dismiss out of the action all of the 
parties who cannot be held as to all the 
causes, or to dismiss out of the complaint 
all of the charges which cannot be proved 
as to all of the parties over a conamon 
period of limitations. 


If it should appear at the trial that there 
is liability for damages occurring at differ- 
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ent periods, and that counterclaimants are 
entitled to judgment as to some, but not 
all, of the cross-defendants, then judgments 
can be entered as their interests may ap- 
pear; that is, if there is shown to be a 
damage period in which each of the cross- 
defendants is jointly liable, one judgment 
can be entered for that cause or series of 
causes, and if it should also appear that 
there is another and severable damage 
period in which only one or two of the 
cross-defendants may be liable, then a sepa- 
rate judgment can be entered for that 
cause. 


THE TOLLING OF THE STATUTE OF LIMITATIONS 
BY THE GOVERNMENT SUIT 


Another and more difficult problem is 
raised by that portion of the amended 
pleadings which raises the government com- 
plaints in, the cases of U. S.v. A. T. G& T. 
et al., case No. 17-49, U. S. Dist. Ct., Dist. 
of New Jersey, and U. S. v. General Electric 
et al., Civil action No. 1364, U. S. Dist. Ct., 
Dist. of New Jersey, as tolling the appli- 
cable statute of limitations against Western 
and GE. Counterclaimants assert that the 
pendency of these cases tolled the statute 
of limitations from January 14, 1949 and 
January 27, 1941 to January 4, 1956 and 
November 8, 1953, respectively. 


Western and GE argue strenuously that 
these government antitrust cases dealt solely 
with telephone equipment and lamps, and 
that since the instant case involves radio 
apparatus, there was no matter complained 
of in those cases which has any relationship 
to the charges of a conspiracy to injure 
the business of Zenith and Rauland in radio 
apparatus. Western and GE ask that the 
charges in this respect be stricken from 
the counterclaim. 


Section 5(b) of the Clayton Act (15 
U. S.C. A. 16) which governs this matter 
is a simple and straightforward pronounce- 
ment: 


“Whenever any civil or criminal pro- 
ceeding is instituted by the United States 
to prevent, restrain, or punish violations 
of any of the antitrust laws, but not 
including an action under section 15a of 
this title, the running of the statute of 
limitations in respect of every private 
right of action arising under said laws 
and based in whole or in part on any 
matter complained of in said proceeding 
shall be suspended during the pendency 
thereof and for one year thereafter, . . .” 
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Despite the apparent simplicity of deter- 
mining whether this case is based in whole 
or in part on matters complained of in the 
government actions, counsel are at wide 
variance on the meaning and scope of this 
section. Western and GE argue that the 
same allegations must appear in both cases, 
that there must be the same conspiracy, 
for the same purpose and with the same 
overt acts and thrust upon competition. In 
support they cite the case of Steiner v. 20th 
Century-Fox Film Corp., 1956 CCH Travr 
Rec. Cases, Par. 68,304 [1956 Trape CAsEs 
7 68,304] (CA 9, 1956). Zenith and Rauland 
take the position that the test is whether 
the government complained of any matter, 
agreements or arrangements on which the 
private action is grounded, either in whole 
or in part. They cite the case of Grengs 
v. 20th Century-Fox Film Corp., 1956 CCH 
TRADE Rec. CAsEs, Par. 68,318 [1956 Trane 
CASES { 68,318] (CA 7, 1956). 


In an effort to resolve this conflict, coun- 
sel have inundated the court with a mass of 
documents, consisting of the complaints, 
decrees and part of the exhibits in both 
the government cases and this case. 


I can see no way to avoid a comparison 
of the pleadings in the various cases to 
determine whether there was in fact any 
matter as to which the statute was tolled 
by the pendency of the government actions. 


TOLLING AS TO WESTERN ELECTRIC 
[Government Complaint] 


It is appropriate to turn now to a com- 
parison of the pleadings in the instant case 
and those in the case of U. S.v. A. T. & T., 
et al., which is set forth in Par. 11 of the 
Amendment and Supplement to the Coun- 
terclaim. The government’s complaint is 
long and involved, but in Pars. 91 through 
95 it sets up that there was created a 
cross-licensing arrangement in about 1920 
between A. T. & T. and Western on the 
one hand and the “radio group” (consisting 
of General Electric Company, Radio Cor- 
poration of America and Westinghouse 
Electric & Manufacturing Company), which 
arrangement had the effect of reserving to 
the radio group the manufacture and sale 
of radio receiving sets and of vesting in 
the Bell System a monopoly in the manu- 
facture, sale and use of equipment for 
two-way radio telephony, the supplying of 
wire facilities for use in connection with 
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radio broadcasting, and for the exclusion 
of the radio group from the entire field of 
wire telephony. (Complaint Pars. 91, 92, 
pages 43-45) Paragraphs 93 and 95 of the 
Complaint describe the later acts of these 
parties pursuant to the “1920 treaty” in- 
cluding the ownership of stock by A. T. & T. 
in the Radio Corporation of America and 
its refusal to license commercial radio pat- 
ents during the early period. The Com- 
plaint describes a cross-licensing with the 
radio group in 1926 and its amendment after 
attack by the government as a result of the 
1932 consent decree in the case of U. S. v. 
RCA et al. 


In the prayers of the government com- 
plaint, Prayer 18 at pages 72 and 73, the 
government sought a termination of the 
outstanding contracts and understandings, 
practices and relationships between West- 
ern Electric, General Electric, RCA, West- 
inghouse and others “which are referred to 
in this Complaint or which eliminate or 


restrain competition among such com- 
Paliesatan wea. 
[Counterclaims] 
In the instant counterclaim Zenith and 


Rauland plead that there has been a com- 
bination and conspiracy between A. T. & T., 
Western Electric, General Electric, RCA, 
Westinghouse and a number of foreign 
companies to divide up the entire business 
of electronics into particular fields and 
branches and to vest a monopoly in the 
field of telephony in A. T. & T., and Western, 
a monopoly in the radio field in RCA and a 
monopoly in industrial and other electrical 
uses in GE and Westinghouse. (Answer 
and Counterclaim Par. 5) 


[Similarity] 


It is alleged in the counterclaims that a 
means and method achieving this has been 
the pooling of all of the patents of all of 
the parties and granting the sole right to 
all of the pooled patents of the participants 
to RCA in the radio field, to the telephone 
group for the telephone field and to GE 
and Westinghouse for their particular fields. 
It is quite apparent that the agreements which 
are referred to in the counterclaims as 
setting up the conspiracy therein alleged 
are the same agreements which are re- 
ferred to in Pars. 91 to 95 of the Govern- 
ment’s complaint against A. T. & T. and 
Western and that it is these same agree- 
ments which the government asked to be 
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terminated in the prayer for relief re- 
ferred to above. 

It is true that the cause of action set 
forth in the counterclaim is based on 
damage and injury occurring from acts al- 
leged to have hindered and hampered busi- 
ness in the sale of radio receiving apparatus, 
while the government’s complaint was de- 
signed to restore competitive conditions in 
the field of telephony. As I understand 
it, the principal difference between telephony 
and radio is that communications by tele- 
phone are generally over wire, whereas 
radio communications are wireless. Never- 
theless, the basic conspiracy complained of 
in the counterclaims and as set forth in 
Pars. 91 through 95 of the government 
complaint in the telephone case appears to 
be the same. 


If the telephone case had resulted in an 
adjudicated final decree which had deter- 
mined that these agreements were an illegal 
division of fields for the purpose of setting 
up monopolies in the radio and telephone 
fields, I would have no hesitation in con- 
cluding that such a judgment would be 
admissible in evidence against Western 
under the provisions of Sec. 5(a) of the 
Clayton Act (15 USCA 16(a)). 


[Test] 


In considering Sec. 5(b) it must be re- 
membered that the test is not the relief 
ultimately granted, but what the govern- 
ment complained of, regardless of whether 
the charges are ever supported and despite 
the fact that they may have been completely 
without any foundation. 


[Statute Tolled| 


It would appear therefore that in so far 
as the counterclaim is based upon acts 
pursuant to or involving a conspiracy be- 
tween RCA, GE and Western to divide up 
the fields of business by interchange of 
patent rights and licenses under the agree- 
ments of 1920, 1926 and 1932 and amend- 
ments and supplements thereto, the statute 
of limitations is tolled as to Western Elec- 
tric during the time between January 14, 
1949 and January 4, 1956 when the consent 
decree was entered terminating the case. 


TOLLING AS TO GENERAL ELECTRIC 
[Government Complaint] 


The government’s action against General 
Electric was commenced on January 27, 
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1941. A final decree and judgment was 
entered on October 8, 1953 and the time for 
filing an appeal expired November 8, 1953 
—less than two years prior to the time GE 
was brought into this suit as a counter- 
claim-defendant on February 11, 1954. 


The government complaint concerned it- 
self principally with GE’s arrangements and 
agreements for the purpose of monopoliz- 
ing and restraining competition in the in- 
candescent lamp business and it resulted in 
a decree in the U. S. District Court dedicat- 
ing the incandescent lamp patents on a 
royalty free basis. 


The complaint in the so-called GE lamp 
case was very voluminous and complex 
and there can be no dispute but that the 
government was thinking primarily in terms 
of stopping the monopolistic practices in the 
incandescent lamp business. However, in 
Par. 116 of the complaint there is reference 
to the entering into and maintaining of 
patent pooling and licensing agreements 
with companies engaged in radio, telephony, 
lighting and other related industries and in 
Par. 106 of the complaint there is a listing 
of agreements entered into between GE and 
the principal foreign lamp companies since 
1927, including an agreement between In- 
ternational GE and Associated Electrical 
Industries Ltd. the British Thomson 
Houston Company Ltd., Metropolitan Vic- 
kers Electrical Company Ltd., The Edison 
Swan Electric Company Ltd., and Ferguson 
Pailin Ltd., all of England. 


In the prayers of the government com- 
plaint, at page 159, the government asked 
that these agreements specifically referred 
to be each adjudged “to represent an il- 
legal combination and conspiracy to restrain 
and monopolize interstate and foreign trade 
and commerce, and that the observance of 
each of such agreements in any respect 
. .. be perpetually enjoined.” 


[Agreement] 


Counsel for counterclaimants have attached 
to their papers a copy of the agreement re- 
ferred to in Par. 106 of the complaint, 
which agreement apparently had _ hereto- 
fore been produced by General Electric in 
the course of the discovery proceedings in 
the instant case. 


It is conceded by counsel for GE that the 
agreement in question was not limited to 
lamps and it is apparent from its terms that 
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it applied to any products, including radio 
and radio apparatus, in which any of the 
signatories had an interest. 


Under Article II of this agreement 
(which was government Exhibit 43 in the 
lamp case) GE and the AEI group divided 
up the world into both exclusive and non- 
exclusive territories, reserving to the British 
companies the following exclusive territory: 
Great Britain, Northern Ireland, Irish Free 
State, Isle of Man, Malta and Cyprus. 
There was reserved as the exclusive terri- 
tory of General Electric the following: 
United States of America, the Dominion 
of Canada, France, Greece, Belgium and 
Luxembourg, Japan and its Colonies, and 
Spain and Portugal. 


It is to be noted that Article IV(D) at 
page 14 of the GE-AEI agreement provides 
that in the granting of any licenses or 
sublicenses under the patents on inventions 
of GE by the British companies, one of the 
conditions is that such licenses will be 
limited to the exclusive territory of the 
British companies, except that licensees may 
be authorized to export apparatus and de- 
vices and supplies to non-exclusive terri- 
tories outside of North and South America. 


In Article IV (1), the British companies 
covenant that during the period of the 
agreement they shall not without written 
consent of GE engage directly or indirectly 
in the manufacture or sale of any apparatus 
in the United States and Canada and that 
they will not engage in such business in 
any other portion of the exclusive territory 
of GE where GE has granted any other 
third party an exclusive license. 


In Article V (C-1) GE agrees that any 
license which it grants under the patents 
of the British companies in its exclusive 
territories will be conditioned on the ex- 
press understanding that the license or sub- 
license will be limited to the exclusive 
territory of GE, with the proviso that GE 
may authorize any of its licensees in the 
United States or Canada to export apparatus 
to any other territory in North and South 
America in which GE “has selling rights 
from the British companies.” This clause 
concludes with the provision “the General 
company shall give to the British companies 
written notices of the granting of all such 
assignments, transfers or licenses and shall 
take every reasonable measure and precau- 
tion that the rights or interests of the 
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British companies shall not be interfered 
with or damaged.” 


Article V (H) provides that GE will not 
engage directly or indirectly in the manu- 
facture or sale of any apparatus in the 
territory of the British companies. 


Article II (k) of the agreement provides 
that the rights which are granted by GE 
to the British companies “to sell in Den- 
mark, Sweden, Norway, Finland, Estonia, 
Latvia, Lithuania, Poland, Czecho-Slovakia, 
Hungary, Jugoslavia, Roumania, Bulgaria, 
Switzerland, Turkey, Holland, Newfound- 
land .. .” are not intended to include 
electric lamps, radio valves or tubes or any 
apparatus “for which any selling rights of 
the General company are exclusively con- 
trolled” by companies other than GE, a list 
of which is said to be set out in Exhibit 
C to the contract. Among other things, 
Exhibit C sets forth an agreement with 
N. V. Philips Gloeilampenfabrieken for 
radio purpose apparatus for Holland, Czecho- 
Slovakia, Denmark, Estonia, Finland, Lat- 
via, Lithuania, Norway, Sweden, Switzer- 
land and Poland. 


In short, this agreement appears on its 
face to be a complete exchange of all patent 
rights and information and know-how be- 
tween GE and its subsidiaries and affiliates 
on the one hand, and the group of English 
companies on the other, as well as a division 
of the world into exclusive territories and 
the commitment not only to stay out of 
the territories of the other parties but to 
keep everyone else out. As I read this 
agreement GE could not grant a license to 
a licensee here in the United States, for in- 
stance, that would not forbid him to export 
radio apparatus to England or any other 
exclusive territory of the British companies. 
Similarly, the agreement would appear to 
prevent the British companies or any li- 
censees or persons holding under them from 
engaging in export trade to the United 
States or Canada. 


Counsel for counterclaimants have sub- 
mitted exhibits indicating that at least one 
of the British signatories of the GE-AEI 
agreement is a member of the English 
Patent Pool which is alleged to be a part 
of the conspiracy to keep Zenith and Rau- 
land from engaging in export trade in radio 
apparatus from the United States to England 
and to Australia and Holland, parts of the 
world dealt with in the GE-AEI agreement. 
It appears also that GE is a member of 
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Canadian Radio Patents Ltd., the so-called 
Canadian pool which is asserted to be an 
instrumentality of the conspiracy which 
has prevented Zenith and Rauland from 
exporting radio apparatus from the United 
States to Canada. 

From the face of this agreement GE ac- 
quired rights in the patents in Canada and 
the United States of the British companies 
which may have been used against the 
counterclaimants here in the United States 
and in export trade to Canada and by which 
the British companies acquired British 
patents of General Electric which may have 
been used against counterclaimants’ export 
trade to England. While the government 
was primarily concerned with the incandes- 
cent lamp business in the complaint referred 
to, it is also quite clear that the government 
considered this as part and parcel of a 
division of fields and territories between 
the lamp, radio and telephone groups and 
that an effort was specifically made to ter- 
minate the arrangements created in the 
GE-AEI agreement of 1939 as they applied 
to all apparatus, including radio. In the 
court’s opinion on final judgment reference 
was made to the government’s position that 
the foreign agreements should be terminated 
in their entirety, but this the court refused 
to do. U. S. v. General Electric, et al. [1953 
TRADE CASES { 67,576], 115 F. Supp. 835, 843 
(ODS Ge ING Jie NWEAED): 


[Test] 


The test, however, is not whether the 
court actually adjudicated this contract, but 
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whether the government complained of it, 
and whether it is a matter on which counter- 
claimants base their case in whole or in part. 


[Statute Tolled] 


In the GE case the government clearly at- 
tacked the legality of a specific agreement 
dividing up various markets of the world 
between a number of companies, and in 
the instant counterclaim it is alleged that 
the effect of just such division has been to 
prevent export trade from the United States 
to Canada, England, Holland and Australia. 
Under the circumstances, it would appear 
that in so far as GE is concerned and 
insofar as the counterclaims are based upon 
damages as the result of territorial arrange- 
ments. between GE, the British companies 
mentioned in the GE-AEIJ agreement, 
Philips of Holland and others having con- 
tractual arrangements of a similar nature 
with GE, such as are referred to in the 
agreement between GE and the British 
companies, the statute is tolled from Janu- 
ary 27, 1941 to November 8, 1953. 


CoNCLUSION 


For the reasons stated, the motion of RCA 
to strike and dismiss the amended and supple- 
mental counterclaim is denied; and the motions 
of GE and Western to require an election 
either to dismiss them out of the case or 
limit all claims to a two year damage period, 
and to strike the allegations of the prior 
government antitrust cases from the plead- 
ings, are denied. 


[| 68,476] United States v. Continental Can Company, Inc. 
In the United States District Court for the Northern District of California, Southern 


Division. No. 26346-Civil. 


Filed August 31, 1956. 


Case No. 871 in the Antitrust Division of the Department of Justice, 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Enforcement 
of Prohibition Against Acquisitions—Scope of Decree.—A provision of a consent decree 
prohibiting a manufacturer of metal containers from acquiring the assets or securities of 
any manufacturer of containers could not be construed so as to prohibit the manufacturer 
from consummating a proposed merger with a manufacturer of glass containers; there- 
fore, an order directing the manufacturer to show cause why a temporary restraining order 
and a preliminary injunction prohibiting the merger should not issue was vacated. A 
judgment is limited in its application to the issues actually presented by the pleadings and 
intended to be adjudicated at the time of entry. The pleadings in the instant action 
clearly indicated that glass containers were not contemplated when the court entered 
the decree, and the provisions of the decree pertained only to metal or fibre containers. 
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Although it may be true that glass containers are substitutes for and compete with metal 
containers and that the proposed merger tends to substantially lessen competition, such 
issues can be tested by an appropriate proceeding under Section 7 of the Clayton Act. 


See Monopolies, Vol. 1, { 2610.132; Department of Justice Enforcement and Procedure, 


Vol. 2, 8401, 8421. 


For the plaintiff: Lyle L. Jones, Antitrust Division, Department of Justice, San 


Francisco, Cal. 


For the defendant: 
Doyle, San Francisco, Cal. 


McCutchen, Thomas, Matthew, Griffiths & Greene, and Morris 


For a prior opinion of the U. S. District Court, Northern District of California, 
Southern Division, see 1955 Trade Cases § 68,016; for the text of a consent decree 
entered in the Court, see 1950-1951 Trade Cases {| 62,680. 


Order Discharging Order to Show Cause 
and Construing Section II, Paragraph 
12 of Final Decree 


[Merger] 


Georce B. Harris, District Judge [Jn full 
text]: Plaintiff, the United States of 
America, has moved the Court for an order 
construing Section II, Paragraph 12 of the 
Final Judgment entered in the above en- 
titled cause on June 22, 1950. It is repre- 
sented that Continental Can Company 
(herein referred to as “Can Company’) is 
planning to merge with Hazel-Atlas Glass 
Company. It is unnecessary in determin- 
ing this motion that the specific plan and 
terms of the merger be set forth. Suffice, 
that Hazel-Atlas Glass Company is asserted 
to be the third largest glass container 
maker in the United States producing glass 
containers and metal closures for packaging 
a broad, diversified line of products such 
as foods, cosmetics, beverages and many 
other items including glassware, tumblers, 
tableware and kitchenware and articles of 
special design for industrial use. 


[Antitrust Judgment] 


The Government contends that the proposed 
merger is in “contravention of the basic 
purpose of the Decree and of the antitrust 
laws.” 


Section II, Paragraph 12, of the Judg- 
ment provides: 


“Defendant is hereby enjoined and re- 
strained from acquiring by purchase or 
acquisition of assets or of securities or 
otherwise, from leasing, from any other 
person, or holding, directly or indirectly 


1 Letter directed to Honorable Victor R. Han- 
sen, Assistant Attorney General, dated July 
18,.1956, signed ‘‘Willkie Owen Farr Gallagher 
& Walthon’’; letter directed to Thomas C. Fo- 
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any ownership interest in, or from ac- 
quiring control over any other person, 
engaged, in whole or in part, in the manu- 
facture for sale of containers in the United 
States, except after an affirmative show- 
ing to this Court, upon reasonable notice 
to the Attorney General, that the effect 
of such acquisition may not be substan- 
tially to lessen competition.” 


The Can Company asserts that the proposed 
merger is not within the contemplation of 
this provision of the Decree. Accordingly, 
it did not invoke the procedure outlined, 
in first making an affirmative showing to 
this Court. 


[Order to Show Cause] 


It appearing that the merger contem- 
plated was to become effective on August 
8, 1956, unless restrained and enjoined, the 
Court ordered Can Company to show cause 
why a temporary restraining order and 
preliminary injunction should not issue en- 
joining and restraining the officers, directors 
and agents of Can Company from effectuat- 
ing the plan or merger. 


Can Company, in response thereto, filed a 
memorandum, as well as certain corres- 
pondence.. The matter was argued orally 
by the parties and submitted. 


[Issue] 


The immediate question before the Court 
is whether the scope of the word “con- 
tainers” as used in Section II, Paragraph 


la, of the Decree includes glass containers. 

The Government’s contention is that 
“glass containers are substitutes for and 
compete with metal containers.” 


garty, President Continental Can Company, 
dated June 27, 1956, signed ‘‘Stanley N. Barnes, 
Assistant Attorney General, Antitrust Division.” 
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Can Company represents that the word 
“containers” as used in the Section is 
limited to those metal and fibre containers 
which were involved in the issues as framed 
by the pleadings upon which the decree 
rests and which, in turn, were the subject 
matter of the litigation. 

It is conceded that the Can Company 
has never been engaged in the manufacture 
of glass containers either before, during or 
after the trial which gave rise to the entry 
of the Decree. 


[Scope of Prior Decree] 


It is manifest from the summary and 
analysis of the pleadings, including inter- 
rogatories, admissions, pre-trial conference 
matters, trial transcripts, the Opinion of 
the Court ({1948-1949 Trapr Cases {[ 62,511] 
87 Fed. Supp. 18 (n. D. Cal. 1949)), the 
transcript covering the hearings on the fram- 
ing of the Decree and hearings subsequent, 
that this extensive antitrust litigation did 
not at any stage involve glass containers. 
It dealt exclusively with metal and fibre con- 
tainers sold on long-term requirement con- 
tracts and closed with equipment leased 
only to the purchasers of such containers. 


The word “container” was not used in its 
dictionary or broad, generic sense which 
would include every conceivable form of 
receptacle or package. Contemporaneous 
construction placed thereon by the parties, 
and approved by the Court, in the “Betner” 
acquisition, makes it clear that the word 
“container” was not to include “bags manu- 
factured from a variety of materials such 
as paper, foils, cellophane, laminates, glass- 
ine plastics and wax paper and classified as 
‘duplex’, automatic bags, specialty bags and 
miscellaneous bags.’’? 


The dictionary definition of “containers” 
—‘One who or anything that contains’— 
clearly was not contemplated. 


Is the provision of the Decree in question 
to be amended by implication so as to 
cover every conceivable type of container, 
including glass, or is it to receive a con- 
struction consistent with the record and 
proceedings, and in accord with established 
legal principles? 
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A judgment is limited in its application 
to the issues actually presented by the plead- 
ings and intended to be adjudicated at the 
time of entry.* The pleadings and the en- 
tire proceedings make it plain that glass 
containers were not contemplated when the 
Court prepared its Decree. Throughout the 
Final Judgment the word “containers” is 
used interchangeably with metal and fibre 
containers. Thus, in Section II, paragraph 
1, in the several sub-paragraphs, the Court 
refers to metal or fibre containers, while in 
paragraphs 4, 5, 9 and 12 the word “con- 
tainers” is used alone. Yet, the terms are 
clearly synonymous. Paragraph 13, which 
restrains acquisition of assets in the same 
manner as does paragraph 12, refers speci- 
fically to “container closing machines, re- 
lated equipment or auxiliary equipment.” 
It is clear that both paragraphs pertain to 
metal and fibre containers. 


If any container which may be “a direct 
substitute for metal containers,’ comes within 
the purview of paragraph 12, then the Court 
is required under such construction to 
read into the Decree words which may 
embrace containers never at issue, nor 
within the contemplation of the parties or 
the Court. Such a construction does vio- 
lence to elementary precepts. 


It may well be, as the Government con- 
tends, that “glass containers are substitutes 
for and compete with metal containers,” 
and the acquisition of Hazel-Atlas by the 
Can Company tends to “substantially lessen 
competition.” However, these questions can 
be tested by the available and appropriate 
proceeding contained in Section 7 of the 
Clayton Act, as amended (15 U. S. C. A. 
18). The present motion for construction 
of the Decree may not be used as a con- 
venient substitute. 


[Order Vacated] 


Accordingly, it is ordered that the order 
to show cause and the temporary restrain- 
ing order made and entered on the 7th of 
August, 1956, be and the same are, and each 
of them is, vacated and discharged. 


See stipulation and order dated November 
10, 1952. 


5 Oklahoma v. Texas, 272 U. S. 21, 42-3: Vicks- 
burg v. Henson, 231 U. S. 259, 268-73; Hartford- 
Empire Co. v. United States [1944-1945 TRADE 
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States v. Imperial Chemical Industries, Ltd. 
[1952 TRADE CASES f 67,282], 105 F. Supp. 
215, 222-23; Cf. Swift & Co. v. United States, 
196 Us Saord.e40ie 
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[] 68,477] Eli Lilly and Company v. En-Hab Drug Co., Inc. 


In the United States District Court for the Southern District of New York. 
Civ. 112-106. Filed September 11, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Preliminary Injunction— 
Defenses—Fair Trader’s Enforcement Activity——A fair trader’s motion for a preliminary 
injunction restraining a retailer from selling its products below their fair trade prices 
was denied where the retailer contended that it had not observed the fair trade prices 
for a period of 19 years, although requested to do so by the fair trader. While the 
New York Fair Trade Act does not refer to the conditions necessary for its enforcement, 
rights thereunder are subject to equitable principles. It is not due diligence to protect 
a right only after 19 years of its known violation. Furthermore, the fair trader, under such 
circumstances, cannot contend that the denial of immediate relief would work irreparable 
injury to its good will. 


See Fair Trade, Vol. 1, 7 3362.34, 3440.34. 


For the plaintiff: Arthur B. Ewig, Kingston, N. Y. 


For the defendant: 


[Fawr Trade Injunction Sought] 


McGoue_y, District Judge [Jn full text]: 
In a diversity action brought under the 
New York Fair Trade Act, plaintiff-manu- 
facturer seeks a preliminary injunction re- 
straining defendant-retailer from selling 
plaintiff's products below their fair trade 
price. 

Plaintiff submitted affidavits by “shop- 
pers” showing recent violations of the Act 
by defendant (April 6, May 11, June 25, 
1956). Plaintiff also submitted evidence 
that, prior to the latter dates, it warned 
defendant by mail of other violations 
(March 5, 1947; March 15, 1954; June 30, 
1955). 


[Defense | 


Defendant in its answering affidavits as- 
serts that since 1937, on many occasions, 
representatives of plaintiff requested defend- 
ant or his predecessor, to observe plaintiff’s 
price list but defendant, operating as a 
cut-rate establishment, persisted in violat- 
ing the Act. The plaintiff does not deny 


1N. Y. Consol. Laws, General Business Law 
§ 369-a et seq. 

2 See Calvert Distillers Corp. v. Nussbaum Li- 
quor Store, 166 Misc. 342, 2 N. Y. S. 2d 320; 
Caivert Distillers v. Stockman, 26 F. Supp. 73 
GDFC, By DAN. Y:). 
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Harry Gold, Kingston, N. Y. 


this but asserts that this action is aimed 
at current violations. 


The motion for a preliminary injunction 
is denied. While the Act itself does not 
refer to conditions necessary for its en- 
forcement, rights thereunder are subject 
to equitable principles. It is not due dili- 
gence to protect a right only after nineteen 
years of its known violation. Neither can it 
be contended, at this late date, that denial 
of immediate full relief will work irreparable 
injury to the plaintiff’s good will.? The pre- 
sumption of injury to good will because of 
price-cutting cannot obtain under the cir- 
cumstances here present.® 


[McGuire Act] 


Defendant suggests that the constitution- 
ality of the McGuire Act* is open to ques- 
tion. In view of what has been said it 
is not now necessary to consider this point. 
It is sufficient merely to call attention to 
Schwegmann Brothers Giant Super Markets 
v. Eli Lilly & Co? 


Settle order in accordance herewith. 


34 Callmann, Unfair Competition and Trade- 
Marks 1829 (2d ed. 1950). 

415 U.S.C. A. § 45. 

55th Cir. [1953 TRADE CASES { 67,516], 205 
F. 2d 788, cert. denied 346 U. S. 856, 98 L. Ed. 
369, 74 S. Ct. 71, rehearing denied 346 U. S. 
905, 98 L. Ed. 404, 74S. Ct. 217. 
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[] 68,478] Federal Trade Commission v. John T. Menzies, President, Crosse & 
Blackwell Company. 


Federal Trade Commission v. Charles P. McCormick, President, McCormick & 
Company, Inc. 


Federal Trade Commission v. Samuel H. Hoffberger, President, Pompeian Olive Oil 
Corporation. 


In the United States District Court for the District of Maryland. Miscellaneous 
Docket Nos. 36-38, respectively. Filed August 30, 1956. 


Clayton and Federal Trade Commission Acts 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence—Subpoena Duces Tecum—Power to Issue Subpoena in Clayton Act Proceed- 
ing.—The Federal Trade Commission has the power to issue subpoenas duces tecum in 
proceedings before the Commission based upon alleged violations of Section 2(d) of the 
Clayton Act, as amended by the Robinson-Patman Price Discrimination Act. Under 
Section 9 of the Federal Trade Commission Act, the Commission can issue subpoenas in 
aid of its power to prevent unfair methods of compétition under Section 5 of the Act or in 
aid of its power to investigate the practices of corporations under Section 6 of the Act. 
Therefore, the Commission could issue subpoenas (a) if the complaints in the instant 
proceedings had charged violations of Section 5 of the Act, instead of violations of Section 
2 of the Clayton Act, (b) if violations of both acts had been charged in the complaints, or 
(c) if they had been issued in aid of an investigation before the filing of the complaints 
charging violations of Section 2 of the Clayton Act. The issuance of the complaints in the 
instant proceedings did not abrogate the power of the Commission to investigate violations 
of the laws committed by Congress to its jurisdiction. The provisions of the Federal Trade 
Commission Act and the Clayton Act, as well as Congressional debates, show clearly that 
the two acts are im pari materia and should be construed together, and that Congress in- 
tended the Federal Trade Commission to have a major part in enforcing the provisions of 
the Clayton Act. The language of the acts does not show that Congress intended to deprive 
the Commission of the power to issue subpoenas in aid of hearings which the Clayton Act 
requires it to hold. 


See FTC Enforcement and Procedure, Vol. 2, { 8741, 8801.870. 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence—Subpoena Duces Tecum Served on Officer of Corporation—Court Proceeding 
to Require Compliance—Corporation as Necessary Party—In a Federal Trade Com- 
mission proceeding charging that a corporation violated Section 2(d) of the Clayton Act, 
as amended, the president of the corporation was served with a subpoena directing him to 
produce specified records of the corporation. When the president failed to produce the 
records, the Commission filed, in a United States District Court, an application for an order 
requiring the president to produce the records described in the subpoena. The contention 
that the corporation must be joined as a party defendant in the court proceeding was held 
to be without merit. If the officers and directors of the corporation fear that its interests 


are not being protected by its president, the corporation may ask leave to intervene in the 
proceeding. 


See FTC Enforcement and Procedure, Vol. 2, § 8741. 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence—Subpoena Duces Tecum—Relevancy of Records Sought—Confidential Infor- 
mation.—On applications of the Federal Trade Commission for court orders requiring 
the presidents of three corporations to produce certain records of the corporations in the 
Commission’s proceedings charging that the corporations violated Section 2(d) of the 
Clayton Act, as amended, the court ruled that the records covered by the. subpoenas were 
generally relevant to the matter under investigation. The materiality of the records can 
only be determined after they have been examined, and such an examination would involve 
no violation of rights under the Fourth Amendment to the United States Constitution. 
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The court further ruled that no part of the documentary evidence should be made public 
and available to the competitors of the corporations; and that, if requested by the corpo- 
rations, the Commission should follow its practice of placing the documents offered in 
evidence in a confidential file, in order to keep business secrets away from the sight and 


knowledge of competitors. 


See FTC Enforcement and Procedure, Vol. 2, § 8741. 
For the petitioner: George Cochran Doub, U. S. Attorney, and Andrew C. Goodhope 
(Nos. 36 and 38); Walter E. Black, Jr., and Andrew C. Goodhope (No. 37). 


For the defendants: James W. Cassedy, A. Adgate Duer, and Niles, Barton, Yost & 
Dankmeyer for John T. Menzies (No. 36); G. C. A. Anderson and James W. Cassedy for 
Charles P. McCormick (No. 37); and Morton J. Hollander for Samuel H. Hofftberger 


(No. 38). 


Order requiring the production of records in FTC Dockets 6463, 6470, 6468. 


[FTC Subpoena Power] 


THOMSEN, Chief Judge [Jn full text]: The 
principal question involved in these three 
cases is whether the Federal Trade Com- 
mission has the power to issue subpoenas 
duces tecum in proceedings before the Com- 
mission based upon alleged violations of 
subsection (d) of sec. 2 of the Clayton Act, 
38 Stat. 730, as amended by the Robinson- 
Patman Act; 49"Stat. 1526;.15 U.S! GC. A: 
SEC.t3: 

THE PROCEEDINGS 


[Complaints] 


In November, 1955, the Commission is- 
sued three complaints, against Crosse & 
Blackwell Company, McCormick & Com- 
pany, Inc., and Pompeian Olive Oil Corpora- 
tion, respectively, each of which charged 
the respondent with price discrimination in 
violation of subsection 2(d) of the Clayton 
Act, as amended, and alleged, as an example, 
that during 1955 the respondent contracted 
to pay and did pay certain sums of money 
to the Food Fair Stores, Inc., of Phila- 
delphia, Pennsylvania, as compensation or 
as an allowance for advertising or other 
services or facilities furnished by or through 
such customer in connection with its offer- 
ing for sale or sale of products sold it by 
the respondent, and that such compensation 
or allowances were not offered or otherwise 
made available by such respondent on pro- 
portionately equal terms to all other cus- 
tomers competing with Food Fair Stores, 
Inc., in the sale and distribution of the 
respondent’s products. Each respondent 
was notified of a hearing to be held before 
a hearing examiner of the Commission on 
the charges set forth in the complaint, at 
which time the respondent would have the 
right to appear and show cause why an 
order should not be entered requiring it to 
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cease and desist from the violations of law 
charged in the complaint. Each respondent 
filed an answer denying that it had violated 
the Clayton Act, as charged. 


[Subpoenas Served] 


Before the answers were filed, in each 
case, a subpoena was served upon the presi- 
dent of the respondent corporation, as such 
president, directing him to appear and tes- 
tify before a hearing examiner and to produce 
certain books, records, accounts, invoices 
and other documents described in the sub- 
poena. These records dealt with sales to 
customers in the Philadelphia, Baltimore, 
and Washington sales areas during an 18- 
month period. Each respondent corporation 
moved the examiner to quash the subpoena; 
the motions were denied by the examiner; 
each respondent then appealed to the Com- 
mission from the examiner’s ruling; and 
these appeals were denied. Thereafter, in 
March, 1956, hearings were held in Balti- 
more, Maryland, by an examiner. The sev- 
eral presidents failed to appear, but in each 
case an officer of the respondent, having 
custody of the documentary data called for 
by the subpoena, appeared and declined to 
produce the records demanded by the re- 
spective subpoenas. 


On March 29, 1956, the Federal Trade 
Commission, through its duly authorized 
attorney, filed in this court three applica- 
tions for orders requiring the presidents of 
the respective corporations to appear before 
a hearing examiner, to produce the docu- 
mentary evidence described in the sub- 
poenas and to answer all questions relative 
and material to and necessary and proper 
to the conduct of the aforesaid proceeding 
before the Commission, or to show cause 
why they should not be so ordered. 
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[Answers] 


Each president has filed an answer setting 
up various reasons why the relief prayed 
should not be granted. Their counsel have 
briefed and argued the question whether the 
Commission has the power to issue sub- 
poenas in proceedings based upon alleged 
violations of sec. 2 of the Clayton Act, as 
distinguished from proceedings based upon 
violations of sec. 5 of the Federal Trade 
Commission Act or investigations conducted 
under sec. 6 of that Act. The Commission 
takes the position that it has the power to 
issue subpoenas under sec. 9 of its organic 
ACH ASS. Stat. 22) Lo; Unoy Cann 49 andethat 
this power is recognized by sec. 11 of the 
Clayton Act, 38 Stat. 734, as amended, 15 
DESEGaAyZ I: 


The answers also raised the question 
whether the subpoenas were too broad and 
whether they deprived respondents of their 
rights under the Fourth Amendment to the 
Constitution of the United States. The an- 
swer of Charles P. McCormick, president 
of McCormick & Company, Inc., also raised 
the point that the corporation as such is a 
necessary party defendant in this court pro- 
ceeding, and has not been made a party. 


THE STATUTES 
[Federal Trade Commission Act] 


“An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and 
for other purposes,” Sept. 26, 1914, c. 311, 
38 Stat. 717, and “An Act to supplement 
existing laws against unlawful restraints and 
monopolies, and for other purposes,” com- 
monly known as the Clayton Act, Oct. 15, 
1914, c. 323, 38 Stat. 730, were passed by 
the 63d Congress as parts of a plan to 
strengthen the laws against unfair trade 
practices. They are im pari materia, and 
should be construed together; Sutherland, 
Statutory Construction, 3d ed., sec. 5205; 
United States v. Sweet, 245 U. S. 563; United 
States v. Fixico, (10 Cir.) 115 F. 2d 389. Aside 
from the provisions of the acts themselves, 
this close relationship appears clearly from 
the debates in Congress at the time the two 
acts were under discussion. See note 3, below. 

Secs. 1-4 of the Federal Trade Commis- 
sion Act, 15 U. S. C. A. 41-44, established 
the Commission. Sec. 5(a) declared unlaw- 
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ful “unfair methods of competition in com- 
merce and unfair or deceptive acts or 
practices in commerce,” empowered and 
directed the Commission to prevent persons, 
firms or corporations, with certain excep- 
tions, from using such unfair or deceptive 
methods, acts or practices; sec. 5(b) pro- 
vided for administrative proceedings by the 
Commission leading to an order requiring 
offenders to cease and desist from using 
such methods, acts or practices; secs. 5 
(c)-(e) provided for court review of such 
orders; sec. 5(f) provided several methods 
by which complaints, orders and other proc- 
esses of the Commission under that section 
may be served; sec. 5(g)-(k) stated when 
an order of the Commission to cease and 
desist shall become final; sec. 5(1) provided 
a civil penalty for violation of such orders. 


Sec. 6 granted power to the Commission, 
inter alia, to investigate from time to time 
the organization, business conduct, prac- 
tices and management of corporations en- 
gaged in commerce (sec. 6(a)); and upon 
the direction of the President or Congress 
to investigate and report the facts relating 
to any alleged violations of the anti-trust 
Acts by any corporation, (sec. 6(d), as 
modified by 48 Stat. 291, 15 U. S. C. A. 
46a). Secs. 7 and 8 are immaterial here. 


Sec. 9 provided: 


“For the purposes of this Act the Com- 
mission, or its duly authorized agent or 
agents, shall at all reasonable times have 
access to, for the purpose of examination, 
and the right to copy any documentary 
evidence of any corporation being investi- 
gated or proceeded against; and the Com- 
mission shall have the power to require 
by subpoena the attendance and testimony 
of witnesses and the production of all 
such documentary evidence relating to 
any matter under investigation. * * * 
Any of the district courts of the United 
States within the jurisdiction of which 
such inquiry is carried on may, in case of 
contumacy or refusal to obey a subpoena 
issued to any corporation or other person, 
issue an order requiring such corporation 
or other person to appear before the Com- 
mission, or to produce documentary evi- 
dence if so ordered, or to give evidence 
touching the matter in question; and any 
failure to obey such order of the court 
may be punished by such court as a 
contempt thereof.” 7 


1In the United States Code (1952 ed.) the 
words ‘“‘For the purposes of this Act’’ were 
changed to read ‘‘For the purposes of sections 
41-46 and 47-58 of this title.’’ No statute making 
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such change had ever been passed, but the dif- 
ference in the wording is not important in this 
case, since the broad powers of the Commission 
are set out in secs. 41-46. 
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Sec. 10 provided for offenses and penal- 
ties; and sec. 11 stated: 


“Nothing contained in this Act? shall 
be construed to prevent or interfere with 
the enforcement of the provisions of the 
anti-trust Acts or the Acts to regulate 
commerce, nor shall anything contained 
in the Act be construed to alter, modify, 
or repeal the said anti-trust Acts or the 
Acts to regulate commerce or any part 
or parts thereof.” 


Secs. 12 to 18 dealt with court proceedings 
to prevent the dissemination of false adver- 
tising. 

[Clayton Act] 


The Clayton Act, as originally enacted, 
Oct. 15, 1914, c. 323, 38 Stat. 730 contained 
26 sections. Sec. 2 prohibits price discrimi- 
nations, such as those alleged in the com- 
plaints filed by the Federal Trade Commission 
against Crosse & Blackwell, McCormick & 
Company, and Pompeian. As amended, 
June 19, 1936, c. 592, 49 Stat. 1526, the 
Robinson-Patman Act, sec. 2 is codified as 
WAU, Seka Ne US Sees, Gy 7h inl acee fore) aulloyre 
other specific trade practices and corporate 
ACS SCCM nD US. etme Cl aeviestooat= 
thority to enforce compliance with secs. 2, 
3, 7 and 8 in the Interstate Commerce Com- 
mission with respect to one class of corpo- 
rations, in the Federal Communications 
Commission, the Civil Aeronautics Board, 
and the Federal Reserve Board with respect 
to certain other classes, and in the Federal 
Trade Commission with respect to the rest; 
such authority to be exercised in accordance 
with certain procedures set out in sec. 11. 
These procedures include hearings before 
the respective enforcement agencies, com- 
missions and boards, orders to cease and 
desist, enforcement of such orders by the 
appropriate United States courts of appeals, 
and review of such orders by those courts, 
upon transcripts of the entire record, includ- 
ing all testimony. They are quite similar to 
the procedures set out in sec. 5 of the Fed- 
eral Trade Commission Act. 


Sec. 11 of the Clayton Act contains the 
provisions: ‘Complaints, orders, and other 
processes of the Commission or Board un- 
der this section may be served” in any one 
of several ways specified. This paragraph is 
essentially similar tc subsection (f) of sec. 
5 of the Federal Trade Commission Act, 15 
U. S. C. A. 45. Neither sec. 11 of the Clay- 


Cited 1956 Trade Cases 
FTC v. Menzies 


72,001 


ton Act nor sec. 5 of the Federal Trade 
Commission Act contains a specific grant of 
power to issue subpoenas. That power is 
granted in sec. 9 of the Federal Trade Com- 
mission Act, 15 U.S.C. A. 49. 


Discussion 
[Subpoena Power in Discrimination Cases] 


Defendants argue that since the Clayton 
Act does not specifically grant subpoena 
power to the Federal Trade Commission 
and the other enforcement agencies listed 
in sec. 11 of that Act, 15 U. S. C. A. 21, the 
Federal Trade Commission cannot use, in a 
proceeding charging violation of sec. 2 of 
the Clayton Act, the subpoena power granted 
it by sec. 9 of its organic act, 15 U. S.C. A. 
49. 


It is true that the Federal Trade Commis- 
sion is an administrative agency, and has no 
powers except those granted it by Congress. 
It is also true that its power to issue sub- 
poenas is limited to the purposes of the 
Act. See 15 U.S. C. A. 49 and note 1, above. 
But the purposes of the Act are very broad, 
and include the prevention of unfair meth- 
ods of competition (sec. 5) and the investi- 
gation of business practices of corporations 
(sec. 6). The Commission is given the 
power to issue subpoenas in connection with 
any matter under investigation (sec. 9). 15 


U.S.C. A. 45, 46, 49. 


Defendants concede that the Commission 
can issue subpoenas (a) in aid of its power 
to prevent unfair methods of competition, 
under sec. 5 of the Federal Trade Com- 
mission Act, or (b) in aid of its power to 
investigate the practices of corporations un- 
der sec. 6 of that act. It follows that, assum- 
ing the subpoenas involved in this case are 
not unreasonably broad, they could have 
been validly issued by the Commission (a) 
if the complaint had charged a violation of 
sec. 5 of the Federal Trade Commission 
Act, instead of a violation of sec. 2 of the 
Clayton Act, or (b) had charged a violation 
of both acts, as was done in E. B. Muller 
& Co. v. F. T. C., (6 Cir.) [1944-1945 Trape 
Cases 957,231] 142 F. 2d 511, and Carter 
Carburetor Corp. v. F. T. C., (8 Cir.) [1940- 
1943 Trape Cases § 56,306] 112 F. 2d 722, 
or (c) if they had been issued in aid of an 
investigation before the filing of a complaint 
charging violation of sec. 2 of the Clayton 
Act. Automatic Canteen Co. v. U.S. [F.T.C.] 


2 Also changed in the Code to read ‘‘sections 
41-46 and 47-58 of this title.” 
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[1953 Trape Cases {[ 67,503], 346 U. S. 61, 
79. Such an investigation might have been 
very broad; the complaints in these cases 
had the effect of narrowing the scope of the 
investigation. The issuance of the complaint 
did not abrogate the power of the Com- 
mission to investigate violations of the laws 
committed by Congress to its jurisdiction. 
See Federal Trade Commission v. Miller's 
National Federation, (App. D. C.) 47 F. 2d 
428, 429. 


To avoid the obvious inequity of their 
position, defendants argue that the specific 
provisions of sec. 2 of the Clayton Act pro- 
hibiting price discrimination withdraw those 
offenses from the more general provisions 
of sec. 5 of the Federal Trade Commission 
Act prohibiting unfair methods of competi- 
tion and unfair acts or practices, and limit 
the Commission to the express powers granted 
it by the Clayton Act. The Supreme Court 
has held, however, that what violates the 
Clayton Act also violates sec. 5 of the Fed- 
eral Trade Commission Act. Times-Picayune 
v. U. S. [1953 Trape Cases { 67,494], 345 
U. S. 594, 609; F. T. C. v. Motion Picture 
Advertising Service Co. [1953 TrapE CASES 
{ 67,426], 344 U. S. 392. The provisions of 
the two acts, as well as the debates in 
Congress at the time the Federal Trade 
Commission Act and the Clayton Act were 
pending, show clearly that the two acts are 
in pari materia and that Congress intended 
the Federal Trade Commission to have a 
major part in enforcing the provisions of 
the Clayton Act.* Defendants’ argument 
would leave the Commission virtually help- 
less to carry out this responsibility. 


However unlikely it may be that Con- 
gress intended to emasculate the Commis- 
sion in one of the major fields of its activity, 
by denying to it the power to issue sub- 
poenas in aid of hearings the Act requires 
it to hold, we must look at the language of 
the statutes to see if they do have that effect. 
I conclude that they do not. 


When we read the two acts together, as 
we must, we find that the Clayton Act rec- 
ognizes the power of the Commission and 
the courts to issue subpoenas, and does not 
attempt to grant them those powers, al- 


3 House Report No. 533, 63d Cong., 2d Sess., 
p. 7; Cong. Rec. p. 12,918, July 30, 1914, 63d 
Cong., 2d Sess.; Cong. Rec. p. 14,222, 63d Cong., 
2d Sess., Aug. 25, 1914; Cong. Rec. pp. 
14,321-14,323, 63d Cong., 2d Sess., Aug. 27, 1914. 
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though it does specify how the subpoenas 
issued by the Commission and the other 
enforcement agencies shall be served (sec. 
11), and to what districts the subpoenas 
issued by the courts shall run (sec. 13). Sec. 
11 of the Clayton Act specifies in general 
terms the procedure by which the various 
enforcement agencies shall enforce the con- 
demnation of price discrimination contained 
in sec. 2, and the other matters condemned 
by secs. 2, 3, 7 and 8. It does not attempt 
to write a complete code of practice for the 
five different enforcement agencies. Each 
of them has its own organic act, and its 
own methods and procedures. The Clayton 
Act wisely omits any effort to cover all 
those details. It provides for hearings by 
the Federal Trade Commission, which would 
be futile or unfair without the subpoena 
power, which even before the Administra- 
tive Procedure Act was utilized by accused 
corporations as well as by the Commission. 
Sec. Il-cof the ClaytonsAct, 15)Us SES As 
21, recognizes that the various enforcement 
agencies may issue subpoenas and other 
types of process, since it provides how “com- 
plaints, orders, and other processes” may 
be served. As noted above, this provision 
is similar to the provision for the service of 
“complaints, orders, and other processes” 
in the Federal Trade Commission Act, 15 
U.S. C. A. 45(f). It seems clear that the 
word “processes” in both of these sections 
was intended to include subpoenas ad testi- 
ficandum and subpoenas duces tecum. 


If there is any ambiguity, we may prop- 
erly consider the uniform administrative 
practice of the Commission to issue such 
subpoenas in proceedings filed to enforce the 
provisions of the Clayton Act. Beltone 
Hearing Aid Company, F. T. C. Docket 5825; 
Standard Motor Products, Inc., F. T. C. 
Docket 5721; The Maico Co., Inc., F. T. C. 
Docket 5822. See also Automatic Canteen 
Co. v. U. S. [F. T. C.] [1953 Trape CAsEs 
1 67,503], 346 U. S. 61, 79. In Norwegian 
Nitrogen Co. v. U. S., 288 U. S. 294, 315, the 
Supreme Court, speaking through Mr. Jus- 
tice Cardozo, said: 


“Administrative practice, consistent and 
generally unchallenged, will not be over- 


4 This conclusion is supported by the unre- 
ported decision of Judge Julius J. Hoffman in 
Federal Trade Commission v. William T. Reed, 
President, Reed Candy Co., (D. Cc. N. D. Ill. 
E. D., 56 C, 843), which is the only case pre- 
cisely in point to which my attention has 
been directed. 
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turned except for very cogent reasons if 
the scope of the command is indefinite 
and doubtful. * * * The practice has pe- 
culiar weight when it involves a con- 
temporaneous construction of a statute by 
the men charged with the responsibility 
of setting its machinery in motion, of 
making the parts work efficiently and 
smoothly while they are yet untried and 
new. 


Despite the common knowledge of the fact 
that the Commission regularly issued sub- 
poenas in cases charging violation of sec. 2 
of the Clayton Act, Congress did not make 
any attempt to change the practice when it 
passed the Robinson-Patman Act. 


[Corporation as Party] 


There is no merit in the contention that 
McCormick & Company, Inc., must be 
joined as a party defendant in the proceed- 
ing in this court which has been brought 
against “Charles P. McCormick, President, 
McCormick & Company, Inc.” The sub- 
poena which was directed to Charles P. 
McCormick, President, McCormick & Com- 
pany, Inc., was a double-barreled subpoena, 
calling on him (1) to appear and testify and 
(2) to produce certain records of the corpo- 
ration. For many years it has been the 
custom to issue subpoenas in that form in 
this court, and in the Maryland state courts, 
and apparently it has been the practice be- 
fore the Commission. If in any case the 
officers and directors of a corporation fear 
that its interests are not being protected by 
its president, the corporation may ask leave 
to intervene in the proceedings. But in this 
case the attorney who is appearing for the 
president is the attorney who has repre- 
sented the corporation for many years. 

As noted above, the subpoenas call upon 
the respective presidents (1) to appear and 
testify, and (2) to produce certain records 
of the corporation. The Commission is 
clearly entitled to an order requiring the 
defendants to appear and testify. 


[Relevancy of Records] 

The problem with respect to the records 
is more difficult. See Hermann v. Civil 
Aeronautics Board, (9 Cir.) — F. 2d —. The 
Federal Trade Commission and its duly au- 
thorized agent or agents are entitled to have 
access to all the records and other docu- 
mentary evidence called for by the several 
subpoenas, for the purpose of examining 
and copying the same. 15 U. S. C. A. 49. 
In its opinion denying respondents’ appeals 
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from the refusal of their motions to quash 
the subpoenas, the Federal Trade Commis- 
sion stated: 


“Also without merit are the appellants’ 
contentions that the requirements of the 
challenged subpoenas are unreasonable 
and impinge on the respondents’ consti- 
tutional rights. The appeals do not challenge 
the Commission’s substantive authority to 
institute these proceedings or the lawful 
purpose thereof. The data and informa- 
tion requested in each of the subpoenas 
are limited to designated periods of time 
and confined to three metropolitan areas 
wherein each of the respondents appar- 
ently engages in the distribution of prod- 
ucts; and the documents and information 
requested are clearly identified. The data’s 
relevancy to the allegations of the com- 
plaints is apparent and the material re- 
quested appears necessary for disposition 
of the issues which will be presented for 
determination in each proceeding. In 
these circumstances, the directions of the 
subpoenas must be regarded as reasonable 
and valid.” 


I find that the records covered by the 
subpoenas are generally relevant to the 
matter under investigation. Their material- 
ity can only be determined after they have 
been examined. Such an examination would 
involve no violation of defendants’ rights 
under the Fourth Amendment. Oklahoma 
Press Publishing Co. v. Walling, 327 U. S. 
186; U. S. v. Morton Salt Co. [1950-1951 
TRADE CASES { 62,561], 338 U. S. 632; Endi- 
cott Johnson Corp. v. Perkins, 317 U. S. 501. 


I will direct the presidents of the several 
corporations to make all of the records cov- 
ered by the subpoenas available to counsel 
for the Commission or such other repre- 
sentative or representatives as the Commis- 
sion may designate, for examination, anal- 
ysis and copying. These examinations should 
be made at the offices of the respective 
corporations, unless counsel agree upon some 
other place as a matter of convenience. 
After such examination counsel for the 
Commission can decide which records he 
believes are material to the matter under 
inquiry and should be offered in evidence 
before the Commission or its hearing officer. 
There may be no difficulty in connection 
with the admission in evidence of these 
records or copies thereof made by counsel 
for the Commission. If it becomes necessary 
to issue further subpoenas duces tecum, to 
require the production before the hearing 
officer of any of the documents disclosed 
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by the examination, such subpoenas should 
designate only those documents which are 
in the possession or under the control of 
the persons to whom the subpoenas are 
directed,> and which are relevant and mate- 
rial to the issue. 


Any other officers, agents or employees 
of the respective respondents may be sub- 
poenaed before the Commission or a hear- 
ing examiner to testify with respect to the 
documentary evidence and with respect to 
any business, conduct or practices of the 
respondent which may be relevant and 
material to the matter under investigation. 


[Confidential Matters] 


No part of the documentary evidence 
should be made public and available to the 
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competitors of the several respondent cor- 
porations unless it is necessary to do so in 
the proper enforcement of the law. If re- 
quested by the respondents, the Commission 
should follow its practice of placing the 
documents offered in evidence in a confi- 
dential file, in order to keep business secrets 
away from the sight and knowledge of the 
respondents’ competitors so far as it is 
practicable to do so in the discharge of the 
Commission’s responsibilities under the law. 


[Relief Granted] 


I will enter an order granting the relief 
prayed, subject to the qualifications set out 
in the preceding paragraphs. 


[1 68,479] United States v. Continental Can Company, Inc. and Hazel-Atlas Glass 


Company. 


In the United States District Court for the Southern District of New York. Civ. 


112-387. Filed September 13, 1956. 


Case No. 1301 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Enforcement of Acquisition Prohibition—Motion for 
Temporary Restraining Order—Irreparable Injury——A Government motion for a tempo- 
rary restraining order prohibiting a manufacturer of metal containers from acquiring the 
assets of a manufacturer of glass containers was denied on the ground that the Govern- 
ment’s complaint did not clearly show by specific facts that it will suffer immediate and 
irreparable injury, loss, or damage if the drastic remedy of temporary restraint is not 
invoked. If the acquisition is ultimately held violative of the Clayton Act, the Government’s 


relief may be accomplished by a decree of divestiture. 


See Acquisitions of Stock or Assets, Vol. 1, { 4208.15; Department of Justice Enforce- 


ment and Procedure, Vol. 2, { 8233.150. 


For the plaintiff: Paul W. Williams, United States Attorney (H. Bartow Farr, Mark 
F. Hughes, Helmer R. Johnson, and Charles F. Paul, of counsel), New York, N. Y. 


For the defendants: Willkie, Owen, Farr, Gallagher & Walton for Continental Can 
Co., Inc., and Paul & Phillips for Hazel-Atlas Glass Co. 


Memorandum 
[Temporary Restraining Order Denied] 
SipnEy SucarMAN, District Judge [In full 
text]: The complaint herein does not clearly 


show by specific facts that the plaintiff 
United States will suffer immediate, and 


5 Counsel for all parties in the instant cases 
have agreed that the presidents of the several 
corporations are not the persons having custody 
of the records, but that the persons who ap- 
peared at the hearing before the examiner, 
namely Sidney Thornton, Vice President of 
Crosse & Blackwell Company; Ernest Issel, 
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irreparable injury, loss or damage if the 
drastic remedy of temporary restraint of 
the proposed acquisition of defendant Hazel- 
Atlas Glass Company’s assets by defendant 
Continental Can Company, Inc. is not in- 
voked. 


ee 
Treasurer of McCormick & Company, Inc.; and 


Robert Ferris, Comptroller of Pompeian Olive 
Oil Corporation, are the persons having custody 
of the records of the respective corporations and 
are the persons to whom subpoenas duces tecum 
should be directed. 
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Should the acquisition be ultimately held 
violative of the Clayton Act, plaintiff’s re- 
lief may be accomplished by a decree of 
divestiture. 

Balancing the equities presented by the 
plaintiff in its complaint and upon argument 
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with those presented by the defendants upon 
argument and in their memorandum, the 
Court, in its discretion, denies the plain- 
tiffs application on notice, for a temporary 
restraining order. 


It is so ordered. 


[| 68,480] Allied Shoe Machinery Corporation v. United Shoe Machinery Corporation. 
In the United States District Court for the District of Massachusetts. Civil Action 


No. 54-815-M. Dated May 11, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suits for Civil Damages—Pretrial Procedures— 
Interrogatories—Relevancy.—Interrogatories seeking information about acts of the defend- 
ant which were directed at competitors of the defendant other than the plaintiff and 
information concerning activities of the defendant during a period of time which did not 


fall within the period not barred by the statute of limitations were held relevant. 
See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiff: James M. Malloy and Morton Myerson of Malloy, Sullivan & 


Myerson, Boston, Mass. 


For the defendant: John L. Hall and Conrad W. Oberdorfer of Choate, Hall & 


Stewart, Boston, Mass. 


Memorandum on Defendant’s Objections to 
Interrogatories Propounded by the 
Plaintiffs 

McCartHy, District Judge [Jn full text]: 
The case is before the Court upon the de- 
fendant’s objections to certain interroga- 
tories propounded by the plaintiff. These 
interrogatories, for the purpose of objec- 
tions, fall into two classes: 1. The defendant 
objects to those interrogatories propounded 
by the plaintiff which seek information 
about certain acts of the defendant which 
might have been restraints upon trade but 
which were directed at competitors of the 
defendant other than the plaintiff. The ob- 
jection here is upon the grounds of rele- 
vancy and unreasonable burden. 2. The 
defendant objects to certain interrogatories 
which seek information concerning activities 
of the defendant during a period of time 
which does not fall within the period not 
barred by the Statute of Limitations. The 
objection here is based upon relevancy and 
unreasonable burden. 

It is the Court’s ruling that the inter- 
rogatories seek information which is rele- 
vant and do not impose an unreasonable 
burden upon the defendant. The interroga- 
tories directed toward acts of the defendant 
which might be restraints but which acts 
were directed against competitors of the 


defendant other than the plaintiff seek in- 
formation relevant to the case since notice 
by the defendant to a shoe manufacturer 
that the manufacturer could not use the 
machines made by a competitor other than 
the plaintiff is notice to that manufacturer 
that he cannot use machines of the same 
nature made by the plaintiff. 


The interrogatories seeking information 
as to acts of the defendant before the period 
not barred by the Statute of Limitations 
seek relevant information since restrictive 
activities before the bar of the statute may 
very well be shown to have had restrictive 
effects during the period not barred. Also, 
the patents and leases invoked before the 
bar of the statute presumably ran into the 
period not barred and any restrictive effects 
resulting from the invocation would continue 
to endure during the life of the patent or 
lease. 

The interrogatory numbered 5 to which 
the defendant objects seeks relevant infor- 
mation in that evidence that the defendant 
kept track of all of its competitors’ machines 
in use by shoe manufacturers, coupled with 
evidence that the defendant did acts tending 
to restrain trade as a result of the informa- 
tion contained in lists of machines in use by 
manufacturers, would be admissible in the 
plaintiff’s case. 
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72 ,006 Court Decisions 

California Brewing Co. v. Red Star Yeast and Products Co. 
[7 68,481] California Brewing Company v. Red Star Yeast and Products Company, 

Frank Stayner, Ray Stayner and Clarke Coleman. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 34982. Filed May 29, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion To Dismiss Where Service of Summons Quashed.—In an action charging that 
a corporation and three individuals conspired to violate the Federal antitrust laws, a 
motion of the individuals, who were served with process outside of the state in which 
the Federal District Court was located, to quash service of summons upon them had 
been granted. However, the individuals’ motion to dismiss the complaint as to them 
was denied without prejudice to their right to renew the motion at the time of trial. 
The complaint stated a claim against the individuals as well as the corporation, which 
was properly served with process, and the plaintiff would be entitled to litigate its claim 
against the individuals if service could be properly made. Effective service of the in- 
dividuals was still a possibility, and the individuals had not shown that they would be 


appreciably disadvantaged by the retention of them as parties in the action. 
See Private Enforcement and Procedure, Vol. 2, J 9013.440. 
For the plaintiff: Eisner & Titchell, San Francisco, Cal. 


For the defendants: Thelen, Marrin, Johnson & Bridges, San Francisco, Cal. 


Memorandum and Order 
[Motion to Dismiss] 


Oxiver J. Carter, District Judge [Jn full 
text]: Plaintiff brought suit in this Court 
against four defendants, alleging that the 
defendants conspired to violate and did 
violate the federal antitrust laws. The first 
named defendant, a corporation, was served 
with process within the State of California 
and is properly before this Court. The 
other three defendants, who are individuals, 
were served with process outside the State 
of California. The motion of these three 
defendants to quash service of summons 
upon them was granted, because there were 
no circumstances present that would make 
extraterritorial service of process effective. 
The three individual defendants now move 
to have the complaint dismissed as to them. 
Plaintiff resists this motion, claiming that 
the Court has discretion to permit such 
defendants to be retained as named parties 
until the time of trial, and that this Court 
ought to so exercise its discretion in order 
to give the plaintiff an opportunity to serve 
those defendants if they are found within 
the State of California. 


[No Authorities] 


Upon examination of the authorities 
cited in support of the defendants’ conten- 
tion that they are entitled to a dismissal in 
this situation as a matter of right, this 
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Court has concluded that the precise point 
here involved has not previously been 
passed upon. Statements can be found in 
various cases which, standing alone, would 
support defendants’ contention; but the 
issue which this Court must decide was 
not present in those cases. 


In Thomas v. Furness (Pacific) Limited, 
9th Cir., 171 F. 2d 434, cert. denied, 337 
U. S. 960, the Court of Appeals held that 
the District Court properly granted motions 
by a corporate defendant to quash service 
of summons and to dismiss the action, but 
the opinion does not indicate that the Dis- 
trict Court would have been compelled to 
dismiss if it had chosen not to do so; 
furthermore, the defendant as to whom 
service was quashed was the last remaining 
defendant, and that action of the court left 
no parties defendant before it. 


In Sunbeam Corp. v. Payless Drug Stores, 
N. D. Cal. [1953 Trape Cases § 67,492], 113 
F, Supp. 31, 46, this Court cited the 
Furness case, saying : 


“Where undisputed evidence shows 
that the person upon whom process was 
served is not the agent of the defendant 
and is not authorized to receive service 
of process issued against such defendant, 
the motion to quash service and to dis- 
miss the defendant from the action 
should be granted.” 


The question of whether a court can, in 
its discretion, deny a motion to dismiss in 
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that situation was not an issue in the 
Sunbeam case, and thus could not have been 
decided there. 


Drown v. United States Pharmacopoeial 
Convention, 9th Cir., 198 F. 2d 470, is a brief 
per curiam opinion to the effect that a 
Particular order was not appealable; it is 
of no assistance here, especially since the 
action taken by the District Court is not 
clearly set forth. 


Defendants cite In re Melekov, 9th Cir., 
114 F. 2d 727, for the proposition that an 
order quashing service because of lack of 
jurisdiction, is in effect a dismissal as to 
those defendants even though no formal 
judgment is entered. What the Court of 
Appeals said on this point is found in 114 
F. 2d at 728: 


“Thus the court declined jurisdiction, 
not as to one defendant only, but as to 
all the defendants and, in effect, dis- 
missed the action.” 


It is apparent that the absence of any 
party defendant after the District Court 
granted the motions to quash in the 
Melekov case accounted for the holding of 
the Court of Appeals that the action thus 
taken amounted in effect to a dismissal of 
the suit. The inference to be drawn from 
the quoted statement of the Court of 
Appeals is that where, as here, a party 
defendant remains before the court even 
after granting a motion to quash service 
as to some defendants, the effect of the 
court’s action is not a dismissal. 

The cases cited by the defendants from 
cther circuits are not binding on this 
Court, and none of them deal directly with 
the question of whether a District Court 
can, in its discretion, deny a motion to 
dismiss in the situation presented here. 


[Dismissal Denied] 


If plaintiff had simply brought suit 
against all four defendants, and had not 
attempted service on the individual defend- 
ants outside the territorial jurisdiction of 
the Court, plaintiff could have retained the 
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individual defendants as named parties to 
the action until the time of trial. Defend- 
ants argue that they would be prejudiced 
in some way by a denial, for the time 
being, of their motion to be dismissed as 
parties; but primarily they complain of the 
inconvenience already suffered by reason 
of the extraterritorial service of process, 
and the consequent special appearances to 
challenge the jurisdiction of the Court over 
their persons. 

The complaint states a claim for relief 
against the individual defendants as well 
as the corporate defendant, and plaintiff 
would be entitled to litigate its claim 
against the individual defendants in this 
action if service could be made properly 
under the rules. Since the moving defend- 
ants are individuals they could be served 
with summons personally as provided in 
Rule 4(f) of the Federal Rules of Civil 
Procedure. Therefore effective service of 
these defendants is still a possibility. To 
exercise the discretion of the Court so as 
to eliminate this possibility at this stage 
of the proceeding might deprive plaintiff 
of its rightful opportunity to litigate its 
claim completely in one action. If, at the 
time of trial, it appears that effective serv- 
ice has not been made against these de- 
fendants the Court can again reconsider 
the question of dismissal. 

Since defendants have not cited any 
clear authority to the contrary, it is the 
opinion of this Court that defendants are 
not entitled to a dismissal in the circum- 
stances of this case as a matter of right, 
and since defendants have not shown that 
they will be appreciably disadvantaged in 
the future by their retention, for the time 
being, as named parties to the action, their 
motion to dismiss will be denied without 
prejudice to their right to renew their 
motion at the time of trial. 

It is ordered that the motion of defend- 
ants Frank Stayner, Ray Stayner and 
Clarke Coleman to dismiss the complaint 
be, and the same is hereby denied without 
prejudice. 
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Court Decisions 
General Electric Co. v. Thrifty Sales, Inc. 


[68,482] General Electric Company v. Thrifty Sales, Inc., d/b/a Broadway Mer- 
chandising Company. 


In the Supreme Court of the State of Utah. No. 8268. Filed September 22, 1956. 


Utah Fair Trade Act 


Fair Trade—Constitutionality of Utah Fair Trade Act—Utah Constitution—Pro- 
hibition Against Price Fixing Combinations.—In an action against a nonsigner, the Utah 
Fair Trade Act was held invalid on the ground that it violates Article XII, Section 20 
of the Utah Constitution, which provides that “any combination * * * having for its 
object or effect the controlling of the price * * * of any article of manufacture * * * 
is prohibited, and hereby declared unlawful, and against public policy. * * *’ The Act 
furnishes retailers with a device by which they can readily combine to fix prices by the 
use of the producer or manufacturer as an intermediary. The manufacturer and one 
retailer, by the use of the so-called “vertical” price fixing arrangement, can bind all 
retailers in the State into a compact to sell goods at a set price, thereby forcing them into 


a combination expressly prohibited by the Constitution. 


See Fair Trade, Vol. 1, § 3085.47, 3258. 


For the plaintiff: Fabian, Clendenin, Moffat & Mabey, and Peter W. Billings, Albert 
J. Colton, Spencer L. Kimball, and Sanford H. Kadish, Salt Lake City, Utah. 


For the defendant: George E. Bridwell, Salt Lake City, Utah. 


Amici Curiae: 


Sherman P. Lloyd, H. Wright Volker, George L. Nelson, and Charles 


Welch, Jr.; and E. R. Callister, Jr., Attorney General, for Trade Commission, all of Salt 


Lake City, Utah. 


Affirming an order of the Utah Third Judicial District Court, Salt Lake County, 1954 


Trade Cases ff 67,861. 


[Validity of Utah Act] 


Crockett, Justice [/n full text]: The dis- 
trict court dismissed plaintiff's petition for 
an injunction against defendant selling its 
fair-traded products at cut-rates on the 
ground that the Utah Fair Trade Act* is 
invalid insofar as it applies to persons who 
have not signed any agreement under the 
act. Plaintiff appeals, asking us to reverse 
that ruling and confirm the act as valid. 


[Fair Trader] 


The facts were agreed upon. Plaintiff 
(General Electric Company) is a manufac- 
turer and distributor on a national scale 
of various electrical appliances which it 
sells to dealers throughout the country, 
including the state of Utah. They bear the 
plaintiff’s trademark “General (G. E.) Elec- 
tric’ and are in free and open competition 
with other products of the same general 
type. Plaintiff annually spends several 
million dollars in national advertising of its 
trademark and products. For the stated 
purpose of protecting the investment it has 
in its trademark and the good will the 
public has for its products, plaintiff has en- 


1 Title 13, Chap. 4, U. C. A. 1953. 
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tered into written agreements with numer- 
ous dealers in Utah fixing minimum retail 
prices at which they shall sell its various 
products in accordance with authorization 
under the Fair Trade Act, Sec. 6, which 
provides that a manufacturer may contract 
with a dealer for minimum retail sales 
prices, which prices then become binding 
upon all dealers within the market area. 


[Nonsigner] 


Defendant (Thrifty Sales, Inc.) operates 
a “discount house” in Salt Lake City. It 
signed no such agreement and has “wilfully 
and knowingly” continued to advertise and 
sell such trademarked “fair-traded” items at 
below the prices agreed upon between 
manufacturer and other dealers in the area. 
Such practice is admittedly in direct con- 
flict with the “nonsigner” provision of the 
Utah Fair Trade law, which provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of this act, whether the person 
so advertising, offering for sale or selling 
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is or is not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 


[Constitutional Objections] 


The principal contentions as to unconsti- 
tionality of the Fair Trade Act are (1) 
that it deprives defendant of its property 
without due process of law, and (2) that 
it authorizes price-fixing in contravention 
of the anti-monopoly and price-fixing pro- 
visions of the Utah Constitution. 

Defendant argues for the untrammeled 
right to deal freely with property it has 
purchased by selling it for any price it is 
willing to accept, claiming such privilege 
as part of the property right.2 Whereas it 
is plaintiff’s position that by unrestrained 
price cutting, retailers can take unfair ad- 
vantage of its trademark and tend to de- 
stroy the value thereof, and also to ultimately 
destroy competition in that the big and the 
ruthless drive out small dealers which in 
the long-run is detrimental to the best 
interests of business generally and the con- 
suming public; that the act affording pro- 
tection from such practices is not contrary 
to the antiprice-fixing and monopoly clause 
but in actual effect carries out its purpose. 
In support of the foregoing, the plaintiff, 
and amicus curiae joining it, present an 
argument having various facets. 


[Property Right] 


The basic tenet of the plaintiff's support 
of the act is that it has a property right in 
its trademark as distinguished from the 
physical thing, the product. It avers that 
it has devoted many years to creating and 
developing superior products, and main- 
taining their quality, spending millions of 
dollars in advertising and service to build 
the reputation of the trademark, upon which 
the whole structure of its business and its 
potential for successful continuation depend. 


[“Loss Leader’ Selling] 


The method of operation which plaintiff 
asserts gives dealers an unfair advantage 
of its trademark is known as “loss leader” 
selling. It follows this pattern: The dealer 
advertises the manufacturer’s product, 
(generally nationally advertised trademarked 
commodities) at prices lower than those set 
by the manufacturer, and often lower than 
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the cost to the dealer, not in a genuine ef- 
fort to sell the product at a fair profit, but 
for his own ulterior purposes, to take what 
the plaintiff terms a “free ride” on the 
manufacturer’s trademark to the latter’s 
disadvantage for various reasons. 


One reason assigned for this is that the 
uniform price is part of the reputation for 
high quality of its products, which selling 
at cut-rates undermines by making them 
appear “cheap” in the eyes of consumers 
and not of a quality to justify the plaintiff's 
standard price, inducing buyers to reason 
that if one merchant can sell at the cut- 
rate price, then merchants selling at the 
fixed price must be making an excessive 
profit, or that the manufacturer must have 
set an exorbitant price, or both. Another 
is “switch selling.” That is, the trade- 
mark and low price are advertised to lure 
buyers into the dealer’s store to use them 
as prospects to sell other competitive products 
of less quality on which the dealer can 
make a profit, which benefits the dealer, 
but is of no benefit to the manufacturer. 

A more fundamental difficulty is the 
claim that cut-rate selling can be used to in- 
trude into the control of the manufacturer’s 
business. This is based on the reasoning 
that cut-rate pricing of such products can 
be used by retailers to develop monopolies, 
and that it actually was one of the effective 
tools of the trusts and combines which were 
in existence at the time the Sherman Anti- 
trust Act and the Utah antimonopoly pro- 
visions were enacted. Using the “loss 
leader” method to get business, the dealer 
will absorb losses until competition is elimi- 
nated. Inasmuch as only large retailers or 
chains do enough volume of business to 
absorb such losses, small dealers are unable 
to compete and are driven from the field, 
leaving the large dealers to then gouge con- 
sumers with high prices safe from competi- 
tion. One of the main arguments in favor 
of fair trade is that it helps small dealers 
by allowing them to compete with large 
dealers and chain stores. 


A further ramification of cut-rate selling 
which tends toward giving the retailer 
leverage in controlling the manufacturer 
is that it results in actual diminution of 
the manufacturer’s sales and concentration 
of the outlet for his products in the par- 
ticular dealer. His selling at cut-rates 


2New State Ice Company v. Liebmann, 285 
U. S. 262: Tyson & Brother-United Theater 
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makes it unprofitable for other retailers 
to handle the product, so they refuse to do 
so. This reduces the sales outlets, limiting 
the sales potential and diminishing the flow 
of the manufacturer’s production, mean- 
while increasing the percentage of the 
manufacturer's product which is handled 
by the particular cut-rate retailer. This 
often happens with chain stores or discount 
houses. The greater the portion of the 
product they handle, the more the manu- 
facturer becomes subject to their control. 
E.g., if the dealer gets to handling a rela- 
tively high percentage of the manufacturer’s 
product, he can threaten to discontinue the 
line unless the manufacturer reduces the 
price. Under such pressure from the re- 
tailer, the manufacturer is compelled either 
to cheapen his product to meet the dealer’s 
demand as to price, or to curtail his pro- 
duction, which is often not economically 
feasible, or to close down entirely. Which- 
ever alternative he chooses has a serious 
detrimental effect upon his business and 
tends to destroy the value and good will in 
his trademark. 


It is urged that the “loss-leader” opera- 
tion is obviously not sound in that it gives 
no fair return for doing business on such 
products and therefore cannot be used as 
a basis for doing a healthy business; and 
that by destroying competition, and per- 
mitting. the retailer to exercise control, it 
has.a bad effect upon business generally, 
and the consuming public.’ 


It was during the economic depression 
of the early 1930’s, when there was a wide- 
spread belief that the “loss leader” tactics 
of certain retailers threatened the economic 
well-being of the nation, that legislatures 
moved to alleviate the evils just referred to 
by passing Fair Trade Acts. This stated 
purpose was to permit manufacturers to 
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protect the value and good will of trade- 
marks and trade names, assure a reasonable 
margin of profit, stabilize production of 
manufacturers and to prevent large cut-rate 
retailers from gaining monopolistic control 
of such business. 


| Adoption of Fair Trade Laws] 


California adopted the first Fair Trade 
Act in 1931.4. When it was claimed that 


the act was unworkable if limited to those 
who signed it was amended in 1933 to apply 
to nonsigners.© Most other states of the 
Union followed suit within a few years.° 
The Utah Act, passed in 1937, is patterned 
after the California and other Fair Trade 
Acts. 


The California Act and a similar one in 
Illinois were upheld against attack as to 
their constitutionality by their respective 
Supreme Courts in 1936.7. These decisions 
were affirmed by the Supreme Court of the 
United States in the landmark case of Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp.,, in which Justice Sutherland, 
speaking for the unanimous court, held (1) 
that the act does not have the effect of 
taking property without due process of law 
because its primary purpose is to protect 
a property right which is entitled to pro- 
tection, namely, the good will of the manu- 
facturer in his trademark, which he owns, 
and which he retains when he sells the 
commodity, (2) that the retailer is not 
deprived of his property without due proc- 
ess of law in being denied the privilege of 
setting the retail price himself because the 
restriction is on the property when he ac- 
quires it, and he takes it with knowledge 
thereof, (3) that it does not permit an un- 
lawful delegation of power to private per- 
sons to control the disposition of property 
of others, but rather, only permits the 


8. Brandeis, ‘‘Cutthroat Competition—The Com- 
petition that Kills,’’ Harper’s Weekly, Nov. 15, 
1913: ‘“‘The competition attained by prohibiting 
the producer of a trademarked article from 
maintaining his established price offers nothing 
substantial. Such competition is superficial 
merely It is powerless to prevent the 
great corporation with ample capital, a perfected 
organization and a large volume of business, can 
establish its own agencies or sell direct to the 
consumer, and is in no danger of having its 
business destroyed by price-cutting among re- 
tailers. But the prohibition of price-mainte- 
nance imposes upon the small and dependent 
_producers a serious handicap Americans 
should be under no illusions as to the value or 
effect of price-cutting. It has been the most 
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potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have 
resorted most frequently Far-seeing 
organized capital secured by this means the 
cooperation of the shortsighted unorganized 
consumer to his own undoing 3 

* Ch. 278 Cal. Stat. 1931. 

5 Ch. 260 Cal. Stat. 1933. 

° All states except Texas, Vermont and Mis- 
souri have passed Fair Trade Acts. 

7Max Factor & Co. v. Kunsman [1932-1939 
TRADE CASES f 55,100], 5 Cal. 2d 446, 55 P. 2d 
177; Joseph Triner Corp. v. McNeill, 363 Ill. 
559, 2 N. E, 2d 929, 104 A. L. R. 1435. 
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trademark owner to contract for its pro- 
tection, (4) that the act is neither so vague 
nor indefinite, nor so arbitrary, unfair or 
unreasonable as to violate due process, and 
(5) does not confer discriminatory privileges 
upon the manufacturer of trademarked 
goods because the “equal protection” clause 
permits reasonable classification upon dif- 
ferences which have a fair and substantial 
relationship to the purposes of the act. 


Much of such business being involved in 
interstate commerce, the Federal Congress 
took cognizance of the contention that there 
should be some method for the protection 
of trademarks and passed the Miller- 
Tydings Act of 1937 exempting fair-trade 
contracts from Federal Antitrust Laws. In 
Schwegmann Bros. v. Calvert Distillers 
Corp.,° the U. S. Supreme Court held that it 
did not provide such exemption as to non- 
signers. Congress conducted extensive in- 
vestigations and hearings were held by five 
of its committees, thoroughly considering 
all of the arguments pro and con with re- 
spect to the merit of Fair Trade Acts, their 
purpose and accomplishment and thereafter 
with only a few dissenting votes in both 
House and Senate, passed the McGuire 
Act” to remedy the defect and make valid 
the nonsigner provisions of such acts, 
supervening the decision in the Schwegmann 
case. In a second Schwegmann case," the 
constitutionality of the McGuire Act was 
challenged. The Fifth Circuit Court failed 
to find any federal due process inhibitions 
against such provisions and the U. S. 
Supreme Court denied certiorari. 
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There does not appear to be any change 
in the position of the United States Su- 
preme Court. In the recent case of U. S. 
v. McKesson and Robbins, Inc.* no question 
was raised, nor doubt expressed as to the 
validity of the “vertical” trade agreements. 
The challenge was based upon the proposi- 
tion that, in addition to being manufacturer 
and distributor, McKesson also operates 
retail stores. The court stated that both 
the Miller-Tydings and the McGuire Acts 
expressly continue the prohibitions of the 
Sherman Act against “horizontal” price 
fixing, that is, by those in competition with 
each other on the same functional level, 
pointing out the distinction between such 
agreements and the “vertical” agreements, 
i. e., between manufacturer and retailer, 
which have heretofore been approved under 
the act. The McKesson agreements with 
retailers were held invalid because the com- 
pany was actually in retail competition with 
them and were therefore not within the 
“vertical” exceptions carved out of the 
Sherman Antitrust Act. Since the Federal 
and our Utah State Constitutions are sub- 
stantially similar insofar as the due process 
clauses are concerned, it is proper for us 
to look to the federal adjudications as help- 
ful and persuasive in the interpretation 
of our provision. 


In addition to the U. S. Supreme Court, 
in 17 of our sister states, the courts of last 
resort, against every variety of objection 
as to constitutionality, have upheld such 
acts,” following generally the rationale of 
the Old Dearborn case. These courts reason 
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that their respective legislatures could con- 
ceive it to be a legitimate purpose of gov- 
ernment and therefore within the legislative 
function to enact laws calculated to provide 
an economic environment hospitable to 
business; that the authorization of price 
maintenance contracts would tend to serve 
that purpose by protecting trademarks and 
by fostering competition which is necessary 
to sound business in that it makes gener- 
ally for good service, high quality and low 
cost. They recognize that the property 
right which the manufacturer has in the 
trademark itself is just as important and as 
much entitled to protection as is the claimed 
right of the dealer to sell a product he has 
purchased for any price he is willing to 
accept. The California Supreme Court 
observed: 


“The statute,... is aimed at protecting 
rights of the manufacturer or producer 
—rights just as valuable and just as much 
entitled to protection as the right of the 
retailer, who is attempting, by exercising 
his claimed rights of freedom of action, 
to injure the property and contract rights 
of the manufacturer . ty 


[Utah Constitution] 


Notwithstanding the merit of the reason- 
ing in support of the Fair Trade Acts based 
on recognition of property rights in the 
trademark itself, and the persuasive argu- 
ments in support of the proposition that 
they deserve some protection from un- 
scrupulous dealers, we are under the 
necessity of examining the act in a some- 
what different light than any of the authori- 
ties heretofore referred to. 


The consideration of critical moment de- 
volves upon the particular wording of Arti- 
cle XII, Sec. 20 of the Utah Constitution: 


“Trusts and combinations prohibited. 
_ Any combination by individuals, corpora- 
tions, or associations, having for its object 
or effect the controlling of the price of any 
products of the soil, or of any article of 
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manufacture or commerce, or the costs 
of exchange or transportation, is pro- 
hibited, and hereby declared unlawful, 
and against public policy . H 


[Scope of Constitutional Provision] 


Plaintiff maintains that in order to give 
this provision proper meaning and effect it 
is necessary to look to the purpose and in- 
tent of the framers. It relies on judicial 
declarations that literal wording should not 
be adhered to if application of their ordinary 
meaning would defeat the plain purpose of 
the provision, and that wording is sub- 
servient to intent,® particularly in expound- 
ing constitutional principles, because the 
basic law should be more flexible than stat- 
utory law, which is more readily changed.” 
These principles are acknowledged, as is 
the fact that language has its limitations and 
is not a perfect medium to record and con- 
vey thought, so that under certain circum- 
stances it is necessary to look back of 
apparent meanings to give effect to the true 
purpose of the law. 


In that connection it is also only fair to 
observe that there is merit in plaintiff’s ob- 
servation that the discussions at our Con- 
stitutional Convention seem to manifest that 
the antimonopoly provision was directed at 
the type of combination or trust which had 
been in use prior to that time and at which 
the Sherman Antitrust Act was aimed.® 
These combinations were formed by those 
in the same business to fix prices. Dealers 
who refused to fall in line were first driven 
from the field by ruthless price cutting in 
their area, after which those in the combine 
increased prices and proceeded to exploit 
the public at higher prices free from com- 
petition. Plaintiffs argue that the constitu- 
tional provision was aimed at that type of 
combine and its abuses, and that while the 
Fair Trade Act, viewed superficially, may 
seem to allow price fixing, if thought through 
as to operation and effect, is actually con- 
sonant with the constitutional provision and 
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purposed toward the same objective. And 
in support thereof makes the following points: 


(a) That it is not a price-fixing act in 
that no attempt is made to prescribe prices, 
but on the contrary, it expressly prohibits 
price fixing between those retailers, or deal- 
ers in direct competition with each other ” 
on the same functional level, which have 
been classified as “horizontal” agreements 
to fix prices, allowing only those agreements 
between the manufacturer and those handling 
the product in a straight line down to and 
including the retailer, which have been 
denominated “vertical” agreements.” 


(b) That it is in fact the public which 
sets the price because the product must be 
in free and open competition with other 
products of the same general character and 
if the manufacturer prices his product too 
high, he will price it out of the market. 


(c) That the retailer is free to sell com- 
peting lines of goods which must be avail- 
able and in competition or the act does not 
apply. 

(d) That the dealer must know of the 
price-limiting contract or he cannot be pro- 
ceeded against under the act.” 


(e) That if the trademark, brand or name 
is removed or obliterated the retailer may 
sell the product at any price he desires.” 
Thus, if he separates the physical property, 
which he owns, from the good will in the 
trademark which is the property of the 
manufacturer, so that he is not relying on 
or exploiting it, he can sell the product at 
any price he is willing to accept. This indi- 
cates that the restriction is not on the price 
of the commodity, but is upon the price of 
the use of the trademark; and if the dealer 
relies on the latter for his sale, he should 
be bound to use it consistent with the con- 
tractual obligation to protect the rights of 
the manufacturer therein, and not to exploit 
it for his own purpose and to the injury of 
the manufacturer.” 


(f) In order to avoid hardships which a 
rigid statute might impose, it provides for 
exemptions of bona fide close-out sales, 
where goods are altered, second hand or 
damaged, or sold at judicial sale.” 
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It is upon the basis of the foregoing 
arguments that plaintiff insists that the act 
is not in contravention of the spirit and 
intent of the antiprice-fixing and monopoly 
laws of our Constitution; that it simply 
permits manufacturers to enter into agree- 
ments for the purpose of protecting prop- 
erty rights in their trademarks against unfair 
business practices which would tend to 
destroy the value therein, and to insure 
competition under reasonable regulations 
and the benefits that flow therefrom; that 
both the retailer and the public are amply 
protected; and that the constitutional pro- 
vision, obviously aimed at preventing private 
combinations from indulging in price fixing 
for monopolistic purposes, was not intended 
to prevent the legislature from enacting 
laws authorizing agreements for the whole- 
some purposes set forth above. 


The arguments that the intent and pur- 
pose of the Fair Trade Law are in harmony 
with the antiprice-fixing and monopoly pro- 
vision of our Constitution are indeed plaus- 
ible, and the authorities holding such acts 
valid are eminent and impressive. We have 
no difficulty in agreeing with them in rec- 
ognizing a property right in the trademark, 
nor that the manufacturer is entitled to con- 
tract for its protection, nor that doing so 
does not deprive the retailer who so con- 
tracts of his property without due process 
of law. But, as noted above, due to the 
specific language of our constitutional provi- 
sion, the defendant’s second point of attack: 
that the act authorizes price fixing in con- 
travention thereof, poses for us a problem 
of somewhat different character than con- 
sidered in most of those authorities. 

There is a significant difference between 
the adjudications of the United States Su- 
preme Court and the instant case. The 
Federal Antitrust Laws were only acts of 
Congress, which may readily be modified 
by subsequent enactments; whereas our 
antiprice-fixing provision is in our Constitu- 
tion, which must prevail over any statutory 
enactment inconsistent therewith, however 
laudable or desirable, or however wise or 
even necessary for the public welfare such 
legislation may seem.” The Federal Con- 
gress, under the urging of supporters of the 


19 Sec. 13-4-7 U. C. A. 1953. 
20 See Hly Lilly & Co. v. Saunders [1932-1939 
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Fair Trade Acts, deemed it necessary to 
pass the Miller-Tydings and later, the Mc- 
Guire Acts, to legalize fair trade as excep- 
tions to the federal antitrust laws. If this 
was in fact necessary, and the history of 
such legislation strongly suggests that it 
was,” and further, if the antimonopoly pro- 
vision of our Utah Constitution is equivalent 
to the Sherman Act, it would seem that 
mere legislative enactment would not carve 
out any exception to it, but that it would 
have to be done by constitutional amendment. 


Further implementing the argument that 
we should look back of the ordinary import 
of the words to see the real intent of the 
constitutional provision and the effect of the 
Fair Trade Act as carrying it out, plaintiff 
cites authorities to the effect that the court 
will not set itself up as a super legislature 
and pass upon the wisdom or propriety of 
the enactment if it is fairly debatable as to 
whether the judgment of the legislature is 
well calculated to its purpose,” which we 
do not question under proper circumstances. 
But here the foundation upon which we 
work is the Constitution. It is indeed not 
our prerogative to become a super legis- 
lature. Much less should we become a 
super constitutional convention, and because 
of policy considerations which plaintiff urge[s] 
upon us, disregard the language of that 
document * and impose an interpretation as 
to what they may secretly have intended or 
ought to have done as now divined by 
plaintiff. 


It is only by a circuitous process of ration- 
alization involving the use of the so-called 
“vertical” arrangement, that a plausible 
basis can be found to get around the word- 
ing of our constitutional provision. It is 
doubtful that such an interpretation could 
be accepted in any event. At the very least, 
before adopting an interpretation which 
would bring about such an anomalous re- 
sult, there would have to appear cogent and 
persuasive reasons to demonstrate that the 
real intent was something other than the 
ordinary meaning of the words used, a cir- 
cumstance that we do not find present here. 


8 See e.g. Dr. Miles Medical Co. v. John D. 
Park & Sons Co., 220 U. S. 373, (1911) in which, 
prior to Miller-Tydings Act, it was held that 
contracts between manufacturers and whole- 
sale and retail merchants for uniform prices 
amounted to unlawful restraint of trade, and 
insofar as interstate commerce was affected, in 
violation of Sherman Antitrust Act. 
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[Effect of Fair Trade Act] 


Instead of any degree of certainty, grave 
doubt exists as to whether the Fair Trade 
Act tends toward accomplishment of the 
purposes plaintiff claims for it.” Defendant 
insists that if the superficialities which are 
purveyed as justifications for the act are 
unmasked, that it is revealed to be a spe- 
cious pretext for price fixing and the elimin- 
ation of competition among retailers. In 
support of that proposition various reasons 
are given: (1) that fair-traded items carry 
unreasonably high profit margins; (2) they 
sell for less in nonfair-trade states; and (3) 
they are carried by dealers who go outside 
their field to get the advantage of high 
profits, e.g., grocers carry drugstore items: 
(4) that only 5 to 15 per cent of merchandise 
is fair traded anyway, so it has no substan- 
tial effect in stabilizing business. 


It is further suggested that it is unrealistic 
to claim that most of the “fair traded” prod. 
ucts are in “free and open competition with 
commodities of the same general class” 
The vast sums of money spent for advertis- 
ing such products are purposed to convert 
the public that there is no other item of 
similar quality or character. Therefore, if 
the consumer believes this advertising, he 
cannot shop around for another such item 
at a lower price. If he desires to buy the 
product, he has no alternative but to pay 
the price set by the manufacturer. 


It is also plausibly argued that instead of 
being a boon to small retailers as plaintiff 
argues, the Fair Trade Act is actually detri- 
mental to them in that it prevents them 
from getting ahead by efficient operation. 
That is, by assuring price and profit, it 
encourages additional retailers to enter the 
field, spreading the income thinner among 
dealers. It is reasoned that the public 
should not have to bear the additional cost 
of supporting more retailers, but if business 
gravitates to more efficient ones who can 
sell at lower prices, the public should have 
the benefits of this efficiency. 


Another such argument is that of the 
three major groups affected by fair trade— 


1" Schwegmann Bros. v. Eli Lilly & Co., supra, 

*8 Caminetti v. United States, 242 U. S. 470. 

*? For a summary of the arguments for and 
against fair trade see House and Senate Reports 
on the McGuire Act (Federal Fair Trade Act) 
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the manufacturers, the retailers, and the 
public—it is neither the manufacturer, nor 
the public, who presumably would be bene- 
fited by the act, but for the most part, it is 
the retailers and their organizations which 
are the active force behind the whole fair 
trade movement, and have persistently spon- 
sored and supported such acts.” These ob- 
servations are borne out in the instant case. 
The retailers of this state submitted an 
amicus curiae brief supporting the act; their 
counsel claimed in argument that they were 
voicing the opinions of “virtually all of the 
retailers of the state, both large and small.” 
To further emphasize the point that the 
true purpose of the laws is to protect the 
retailer and not the manufacturer, it is 
pointed out that General Electric and other 
manufacturers set fair-traded prices on cer- 
tain of their goods but not on others. The 
question is asked: If the protection of good 
will is so vital, why does not the manufac- 
turer fair trade all of his products? 


Extensive studies have been made upon 
the subject and numerous articles have been 
written thereon indicating sharp differences 
of opinion as to the conclusions to be drawn.” 
Some eminent writers have corroborated 
the idea that in actual effect it is a price- 
fixing statute limiting competition at the 
retail level. Even the Federal Trade Com- 
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mission and the U. S. Department of Com- 
merce have expressed opposite views, the 
Trade Commission opposing fair trade * and 
the Department of Commerce favoring it.* 


The most recent of such studies coming 
to our attention is that made during the past 
year by a committee on antitrust laws ap- 
pointed by the U. S. Attorney General. It 
stated as part of its conclusions that Fair 
Trade Laws are violative of the spirit and 
purpose of the Anti-Trust laws and a de- 
parture from the national Anti-Trust policy 
without commensurate gains. And further 
that (1) the acts go beyond the necessity 
of “loss leader” control, (2) tend to prevent 
passing on to the consumer the savings 
from competitive distribution, and (3) may 
be used as a device to protect distributors 
from price competition and to maintain the 
price on such products.* These same views 
were reflected in the report of the Depart- 
ment of Justice in 1954. In response to a 
request as to the desirability of the passage 
of such an act for the District of Columbia, 
they advised against the act. 


[Trend of Rulings] 


A number of states, admittedly a minor- 
ity, have on various grounds stricken down 
such statutes.” However, it is significant 
that after some years of experience under 


30 The National Association of Retail Drug- 
gists, besides organizing the Bureau of Educa- 
tion on Fair Trade, claims credit for the 
passage of the state fair trade acts and the 
Miller-Tydings Amendment. It also conducted 
a large scale lobbying program towards the en- 
actment of the McGuire Bill. Fulda, Resale 
Price Maintenance, 21 U. Chi. L. Rev. 175, 180. 
The other prominent organizations behind the 
fair trade laws were The American Fair Trade 
League, The American National Retail Jewelers 
Association, The National Association of Retail 
Grocers of the U. S., The American Optical 
Association, The National Retail Hardware As- 
sociation. Report of the Federal Trade Com- 
mission, ‘‘Resale Price Maintenance,’’ (1945). 
See also Shulman, The Fair Trade Acts and 
the Law of Restrictive Agreements Affecting 
Chattels, 49 Yale L. J. 607; Grether, Price Con- 
trol Under Fair Trade Legislation (1939); Sted- 
man, Pitfalls in the Fair Trade Laws, Wis. 
Bar Bulletin (Dec. 1955). 

31 Fulda, Resale Price Maintenance, 21 U. Chi. 
L. R. 175. (It is argued that fair trade is but a 
device to conceal price fixing and limitation of 
competition between retailers. Shulman, the 
Fair Trade Act and the Law of Restrictive 
Agreements Affecting Chattels, 49 Yale L. J. 
607.) See also 61 Yale L. J. 38; 46 Ill. L. R. 
349: 63 Harvard L. R. 546. The Case for Fair 
Trade, Spencer L. Kimball and Sanford H. 
Kadish, U. of Utah Law School, appendix to 
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2 Rep. of Fed. Trade Com. on resale price 
maintenance 1945. 

83 Hearings before U. S. Senate Committee on 
Commerce on H. R. No. 5767, 82nd Congress, 
2nd Session, p. 9, 1952. 

34 Report of Attorney General’s National Com- 
mittee to Study Anti-Trust Laws, pp. 153-154 
(1955). 

85 Five states so decided primarily on the 
grounds that the acts violate the due process 
clause of their respective state constitutions or 
are not within the police power. Ark., Union 
Carbide & Carbon Corp. v. White River Dist. 
[1955 TRADE CASES { 67,953], 275 S. W. 2d 455 
(1955); Colo., — P. 2d — (Aug., 1956); Ga. Gray- 
son Robinson Stores Inc. v. Oneida [1953 TRADE 
CASES { 67,442], 75 S. E. 2d 161 (1953); Mich., 
Shakespeare Co. v. Lippman’s Tool Shop [1952 
TRADE CASES { 67,303], 54 N. W. 2d 268 (1952) ; 
Neb., McGraw Electric Co. v. Lewis & Smith 
Drug Co. [1955 TRADE CASES { 67,954], 68 
N. W. 2d 608 (1955). Florida: Bristol Myers 
Co, v. Webbs Cut Rate Drug [1932-1939 TRADE 
CASES { 55,217], 188 So. 91 (1939). ‘‘Voluntary 
contracts’ in title held misleading. Liquor 
Stores Inc. v. Continental Dist. Corp. [1948-1949 
TRADE CASES { 62,396], 40 S. 2d 371 (1949). 
No purpose within the police power. Seagram 
Dist. v. Ben Greene, Inc. [1950-1951 TRADE 
CASES f{ 62,913], 54 S. 2d 235 (1951); Miles 
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the acts and numerous comprehensive studies 
covering the economic effects, the admin- 
istration, and the enforcement of such laws, 
the majority of the more recent decisions 
have declared the acts invalid. Since 1952, 
of the jurisdictions considering the issue for 
the first time, only four states have upheld 
them,” while eight have found them uncon- 
stitutional.” The Supreme Court of Florida 
has forthrightly declared that in its opinion, 
“The real effect of the nonsigner clause is 
anti-competitive price fixing; not the pro- 
tecting of the good will of trade-marked 
products.” * Justice Tooze of Oregon in an 
opinion comprehensively treating this sub- 
ject, similarly concluded.” 


[“Price Fixing’’| 


It is difficult to even talk about the effect 
of this act without using the term “price 
fixing” or its equivalent. Witness our own 
case of Burt v. Woolsulate,” relied on by 
plaintiff to support the contention that the 
statute is not price fixing. In that case, 
speaking through Justice Wolfe, it was recited: 

“The Fair Trade Act was never designed 
to permit the regulation and control of 
prices for which the manufacturer or pro- 
ducer could sell his product ... [it] does 
not establish any prices. It merely permits 
manufacturers who desire to do so to 
enter into contracts desiring to control 
the prices at which the products of said 
manufacturers can be resold...” (Italics 
added.) 

It should be noted that the validity of the 
Fair Trade Act was not in question and that 
the above statement was dicta. Similarly 
characterizing the acts as price fixing, is the 
language of the U. S. Supreme Court in 
Schwegmann v. Calvert Distillers Corp.,” 
speaking through Mr. Justice Douglas, in 
which he refers to such legislation as per- 
mitting the “blanketing of the state with 
resale price fixing if only one dealer wanted,” ” 
and also referring to it as “price fixing by 
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compulsion,” * but giving sanction thereto 
because of the provisions of the McGuire 
Act. 


[Fair Trade Controversy] 


We have set forth the foregoing, not for 
the purpose of indicating that we agree or 
disagree with such arguments, because it is 
not necessary for us to pass on the merits 
of fair trade. They are set out to demon- 
strate that there is substantial disagreement 
as to the effect of the Fair Trade Acts, and 
that because of the complexity and ramifica- 
tions of this subject, there are no firm 
foundations upon which definite conclusions 
can be based. In the words of plaintiff’s 
own counsel, 

“Tt is impossible to state a definite case 
for fair trade which precludes the pos- 
sibility of controversy. In matters of 
economic policy the paucity of scientific 
data and the pertinence of valued judg- 
ments preclude definite answers.” 

In view of the inconclusiveness of the 
arguments as to the effect of the Fair Trade 
Act in its relationship to the constitutional 
provision, there appears to be no justifica- 
tion for judicial interpretation of the Fair 
Trade Act in accordance with plaintiff's 
contention. 


[Price Fixing Combination] 


It cannot be gainsaid, in fact plaintiff 
concedes, that retailers of this state could 
not lawfully enter into voluntary contracts 
with each other to fix prices of plaintiff’s 
products, because that would be price fixing 
on a “horizontal” basis. However, even 
though they may not so deal with each 
other, the act furnishes them a device by 
which they can readily combine to fix prices 
by the use of the producer or manufacturer 
as an intermediary. The manufacturer and 
one dealer, by the use of the so-called 
“vertical” price fixing arrangement, can bind 
all retailers in the state into a compact to 


Laboratories v. Eckerd [1954 TRADE CASES 
67,700], 73 S. 2d 680. Two states have found 
an improper delegation of legislative function. 
La., Dr. G. H. Tichenor Antiseptic Co. v. 
Schwegmann Bros. Giant Super Markets, (June, 
1956) [1956 TRADE CASES { 68,400]; Ore., Gen. 
Electric Co. v. Wahle [1956 TRADE CASES 
f 68,333], 296 P. 2d 635 (1956). Virginia: Act 
declared invalid as conflicting with later amend- 
ment of anti-monopoly statute, Benrus Watch 
Co. v. Kirsch [1956 TRADE CASES {f 68,319], 
92S. E. 2d 384 (1956). 

sé Mass., Ni de;. Ohio vand Pas 
supra. 


1 68,482 


See note 14, 


* Ark., Colo., Ga., La., Mich., Neb., Ore., and 
Va. See note 35, supra. 

8 Miles Lab. Inc. v. Eckerd (Fla.) [1954 
TRADE CASES {f 67,700] 73 S. 2d 680, 682. 

%G, EH. v. Wahle [1956 TRADE CASES 
{ 68,333], 296 P. 2d 635 (1956). See also ex- 
pressions in other cases holding act unconstitu- 
ee nee 35, supra. 

4-1945 TRADE CASES f 57,21 

156, 146 P. 2d 203. i pp cake 
si [1950-1951 TRADE CASES ]{ 62,823] 341 U. S. 

” Ibid U. S. at 390. 

#8 Ibid U. S. at 388. 
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sell goods at a set price, thus forcing them 
into a combination expressly forbidden by 
the Constitution.” 


The difficulty with the type of “price fix- 
ing” here in question, even if it were for 
the salutary purposes contended by the 
plaintiff, whether it be a little or a lot, is 
that it is a violation of our Constitution. 
It is like sin: a little sin, if properly so 
classified, is just as definitely sin as a great 
quantity of it, and hardly to be tolerated 
under the pretext that it is so small in 
amount that it can really be regarded as 
a virtue. 


Although we are aware of the fact that 
all doubts should be resolved in favor of 
constitutionality,” it nevertheless appears 
from the interdiction against any “combina- 
tion... having for its object or effect the 
controlling of the price ... of any article 
of manufacture...’ that the framers simply 
did not want price fixing by any combina- 
tion. We see no reason which would impel 
us to ignore nor to vary from the plain 
import of the words of the Constitution,® 
even though events may have occurred 
which probably were not foreseen at the 
time the provision was adopted.” We do 
not regard the situation here presented as 
involving the regulation of prices where the 


Cited 1956 Trade Cases 
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public health, morals or welfare may be 
affected and the question of legislative police 
power under such circumstances is not here 
dealt with.® 


[Act Invalid] 


Regardless of whatever forms or ritual 
are gone through to accomplish the purpose 
of establishing retailers’ prices, or of any 
conjecture about the purpose of the legisla- 
tion, the indisputable fact is that insofar as 
the nonsigning merchant and the public are 
concerned, the act so operates that the 
agreement of the manufacturer and one 
dealer does establish the price at which the 
manufacturer’s product must be sold by all 
retailers within the area. Therefore, in its 
basic essence it must be regarded as “price 
fixing” and for that reason the act is invalid 
under Sec. 20, Article XII of our Constitu- 
tion. Having so decided, it is unnecessary 
for us to consider the other bases of attack: 
that the act is discriminatory, denies equal 
protection of the laws, constitutes an unlaw- 
ful delegation of legislative power and is 
broader than its title. 


Affirmed. Costs to respondent. 


We concur: Rocer I, McDonoucH, Chief 
Justice, F. Henrr HeEnriop, Justice, Lester A. 
WaAbpe, Justice, and Gro. W. WorTHEN, Justice. 


[ 68,483] H.W. Martens and Robert A. Maurin, Jr. v. Carl F. Barrett, B. C. Purcell 


and The Texas Company. 


In the United States District Court for the Eastern District of Louisiana. 


No. 4512. Dated September 19, 1956. 


Civil Action 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suits for Civil Damages—Who May Bring 
Suit—Right of Stockholders To Bring Suit—JIn an action by the principal stockholders 
of a corporation which owned and operated a service station, a defendant’s motion for 
summary judgment was granted on the ground that the stockholders were not injured in 
their business or property by an alleged conspiracy. If any business or property of the 
service station was damaged by the alleged conspiracy, it was the business or property 
of the corporation; therefore, the right to sue for the alleged injury to the business or 
property of the service station is in the corporation and not in its principal stockholders. 


See Private Enforcement and Procedure, Vol. 2, { 9005.85. 
For the plaintiffs: Louis J. Ourso, Jr., and Henry A. Mentz, Hammond, La. 


46 Caminetti v. U. S., 242 U. S. 470. 

47 See 50 Am. Jur., p. 224. 

48 See Nebbia v. New York, 291 U. S. 502; 16A 
C. J. S. Const. Law, Sec. 690. 


44Compare language of Justice Douglas in 
Schwegmann Bros. v. Calvert Distillers Corp. 
[1950-1951 TRADE CASES { 62,823], S41 UIs 
at 389. 

4 Newcomb v. Ogden City Schools, — Utah —, 
243 P, 2d 941. 
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For the defendants: C. Ellis Henican, New Orleans, La., for Carl F. Barrett and 
B. C. Purcell; Hugh M. Wilkinson and D, Douglas Howard, New Orleans, La., for 


The Texas Co. 


Minute Entry 
[Summary Judgment Granted] 


Wricut, District Judge [In full text:] 
This matter came on a former day for 
hearing on the motion for summary judg- 
ment by the defendants. The court, having 
heard the argument and studied the briefs 
filed by counsel for both sides, now makes 
the following ruling. 


It is ordered that the motion of the de- 
fendant, The Texas Company, for sum- 
mary judgment be and the same is hereby 
granted. 


REASONS 
Pretermitting the other issues raised by 


the motion for summary judgment, the 
motion must be granted for the reason that 


the plaintiffs were not injured in their 
business or property by the alleged con- 
spiracy, 15. ,U S.7G: ($15. ee begancon- 
troverted evidence shows that the service 
station in question was owned and operated 
by the M & M Corporation. If any busi- 
ness or property of that service station was 
damaged by the alleged conspiracy, it was 
the business or property of that corpora- 
tion. Consequently, the right to sue for the 
alleged injury to the business and property 
of the service station is in the corporation 
and not in its principal stockholders, the 
plaintiffs herein. See La. C. C. Art. 435; 
Coast v. Hunt Oil Co., 5 Cir. [1952 TRADE 
Cases 67,257], 195 F. 2d 870; Buckeye 
Cotton Oil Co. v. Amrhein, 168 La. 139, 121 
So. 602; State v. Morgan's L.& T.R.& S.S. 
GoL N06 MarSissitSorlist 


[| 68,484] Parmelee Transportation Company v. John L. Keeshin; Hugh W. Cross; 
Howard E. Simpson; Paul E. Feucht; Wayne A. Johnston; Fred G. Gurley; Railroad 
Transfer Service, Inc.; The Atchison, Topeka and Santa Fe Railroad Company; The 
Baltimore and Ohio Railroad Company; Chicago and North Western Railway Company; 
Illinois Central Railroad Company; The New York Central Railroad Company; The 
Pennsylvania Railroad Company; Western Railroad Passenger Association, Chicago 
Terminal Lines, and John Doe. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 56 C 323. Dated September 19, 1956. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Monopolies—-Exclusive Contract—Exclusion from 
Trade—Legality—A transportation company’s complaint charging that railroads with 
terminals in Chicago, a former member and chairman of the Interstate Commerce Com- 
mission, an association of railroads whose lines terminate in Chicago, a transfer service 
corporation, and others conspired to exclude the transportation company from the busi- 
ness of transporting passengers and baggage between railroad terminals in Chicago by 
awarding an exclusive contract to the transfer service corporation for the performance 
of such service was held to state a cause of action under the antitrust laws. A success- 
ful conspiracy to restrain and monopolize commerce by eliminating competition was 
set forth. Although the granting of an exclusive contract for the performance of this 
type of service is not the creation of a monopoly, the complaint alleged that the pur- 
pose and effect of joint action in awarding the contract was to prevent competition in 
bidding for contracts for terminal service. Acts otherwise lawful are within the pro- 
scription of the antitrust laws, if done for the purposes prohibited by the antitrust laws 
The railroads may deal with whom they please; however, they cannot deliberately 
close, to the transportation company and to everyone except the transfer service cor- 
poration, competition in an important field of commerce. The right to deal with whom 
one pleases does nut include an agreement with another person to deprive a third 
person of a complete freedom of contract, and non-competitors subject themselves 
to the prohibitions of the Sherman Act when they conspire to restrain the trade of 
a third person. 


See Combinations and Conspiracies, Vol. 1, {| 2005.660; Monopolies, Vol. 1, 2610.300 
| 68,484 
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Combinations and Conspiracies—Monopolies—Motives—Relevancy.—If the effect 
and purpose of a series of acts are to restrain or monopolize interstate commerce, the 


motive which inspires it, whether good or bad, is irrelevant in determining the legality 
of the acts. 


See Combinations and Conspiracies, Vol. 1, § 2005.205. 


Combinations and Conspiracies—Monopolies—Interstate Commerce—Sufficiency of 
Complaint.—The business of transporting passengers and baggage, in the process of in- 
terstate journeys, between railroad terminals in Chicago is clearly a part of the stream 
of interstate commerce and protected by the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, § 2035.153; Private Enforcement and 
Procedure, Vol. 2, {| 9009.600. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Participation in Conspiracy.—A rail- 
road’s contention that a complaint alleging a conspiracy failed to state a cause of action 
as to it was rejected since the complaint sufficiently alleged the participation of all of 
the defendants, including the railroad, in a past and present conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9009.170. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Necessary Averments To State Cause of Action—Injury to Public—A motion to 
dismiss a complaint on the ground that it failed to allege an injury to the public was 
denied. The complaint alleged the elimination of competition for a contract to provide 
the service of transporting passengers and baggage between railroad terminals in 
Chicago. The importance of this service to the traveling public is clear. Furthermore, 
the complaint alleged that the cost of this service increased while the service rendered 
declined. This allegation sets forth a public rather than merely a private injury. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Necessary Averments To State Cause of Action—Injury to Plaintiff—A motion to 
dismiss a complaint, charging that the defendants conspired to exclude a transporta- 
tion company from the business of transporting passengers and baggage between rail- 
road terminals in Chicago by awarding a contract to provide such service to another 
company, on the ground that there was no allegation that the transportation company 
would have been awarded the contract but for the wrongful conduct of the defendants, 
and therefore there was no adequate support for a claim of damages, was denied. It 
is beyond the power of the plaintiff, or anyone else, to say with certainty what might 
or might not have happened had the alleged conspiracy not intervened. However, facts 
were alleged from which it would be possible and reasonable to draw the inference that 
the contract would have been awarded to the plaintiff but for the wrongful conduct of 
the defendants. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. 
For the plaintiff: Lee A. Freeman. 


For the defendants: Noah Walker, M. A. Garvey, D. J. Parker, Charles F. Hough, 
Joseph H. Wright, Herbert J. Deany, Robert S. Kirby, Robert H. Bierma, M. J. Haber- 
korn, Albert J. Meserow, Jerome F. Dixon, Theodore J. Isaacs, Marvin Jersild, F. O. 
Steadry, Edward Warden, Floyd E. Thompson, Albert E. Jenner, Jr., and Philip W. Tone. 


Memorandum to recover damages, and for an injunction, 
F under Title 15 U. S. C., Sections 15 and 16, 
[Parties] based on alleged violations of the Sherman 
Pure L. Sutvan, District Judge [Jn Act, specifically Title 15 U. S. C. Sections 
full text]: This is a civil anti-trust action 1 and 2. The plaintiff is a transportation 
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company; defendants, so far as it is neces- 
sary to enumerate them for the purposes 
of the present discussion, are: railroad com- 
panies with terminals in Chicago; indi- 
viduals who are presidents of railroads; a 
former member and chairman of the In- 
terstate Commerce Commission; Chicago 
Terminal Lines, a voluntary association of 
railroads whose lines terminate in Chicago; 
and Railroad Transfer Service, a corpora- 
tion. The case is now before the Court for 
a ruling on defendants’ motion to dismiss 
the complaint for failure to state a cause 
of action. 
[Sherman Act] 


Sections 1 and 2 of Title 15 forbid re- 
spectively “conspiracy in restraint of trade 
or commerce among the several states,” 
and combining or conspiring to “monopolize 
any part of trade or commerce among the 
several states’; recovery of damages and 
the obtaining of an injunction by any person 
injured by a violation of these sections 
is authorized by sections 15 and 26 of the 
same Title. 


[Interstate Commerce] 


The interstate commerce with which the 
complaint is concerned is the business of 
transporting from one to another of the 
eight railroad stations in Chicago pas- 
sengers and baggage in the process of inter- 
state journeys. That this service is “clearly 
a part of the stream of interstate com- 
merce” and protected by the Sherman Act 
has been affirmed by the Supreme Court 
(United States v. Yellow Cab Co. [1946-1947 
Trapve Cases J 57,576], 332 U. S. 218, 228 
(1947)). The complaint alleges that for 
over a century before March, 1955, al- 
though there was competition for this 
market, plaintiff Parmelee Company and 
its predecessors had consistently offered 
better and cheaper service than any of its 
competitors, and had accordingly been hired 
to and did supply it, year after year, to 
the satisfaction of the defendant railroads 
and the traveling public. In the spring 
and summer of 1955 this fortuitous situa- 
tion was terminated by the intervention of 
a conspiracy on the part of the defendants. 


[Alleged Conspiracy] 


The nature and effect of this conspiracy, 
as described in the complaint, were briefly 
as follows: Hugh W. Cross became a 
member of the Interstate Commerce Com- 
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mission in April 1946, and was its chairman 
from July 1, 1955, until his resignation on 
November 23, 1955. Before March, 1955, 
John L. Keeshin promised Cross a “valu- 
able consideration” if Cross would persuade 
the individual railroad presidents to use 
their influence to cause Chicago Terminal 
Lines to eliminate plaintiff from the trans- 
fer business in Chicago and grant the con- 
tract instead to a corporation to be formed 
by Keeshin. This was to be accomplished 
by Cross’ representing to the railroad presi- 
dents that he would exercise his influence 
on the Interstate Commerce Commission 
in their favor. During the months that 
followed, various acts were performed by 
the defendants to accomplish this objective 
and the plan was brought to fruition in 
October, 1955. At that time, in accordance 
with the terms of the conspiracy, the trans- 
fer contract was granted by Chicago Termi- 
nal Lines to Railroad Transfer Service, 
Inc., which was organized by Keeshin for 
the purpose of accepting it. This was done 
without any opportunity to plaintiff to 
compete for the contract, and despite the 
fact that the terms of the new agreement 
were less favorable to the railroads than 
those under which the plaintiff had formerly 
operated and those which it was prepared 
to offer. This is a broad outline of the 
complaint. Certain of its detailed allega- 
tions will be considered in the course of 
an examination of the cbjections raised by 
the defendants. 


[Exclusive Contract] 


The first of those objections takes the 
form of a syllogism, and runs as follows: 
The fact that the contract with Keeshin 
for terminal transfer services was an exclu- 
sive one did not make it illegal as a 
monopoly; that such contract was made by 
the railroads acting together did not indi- 
cate the existence of a monopoly, since 
they were not competitors but were in 
the position of a single buyer, and as such 
free to deal with whom they pleased; 
therefore, no violation of the anti-trust laws 
has occurred. As in all such arguments, 
the conclusion must fail if either the major 
or minor premise is in error. In_ this 
case, the major premise may be passed 
without much ado, since it has been held 
that the granting of an exclusive contract 
for the performance of this type of service 
is not the creation of a monopoly (United 
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States v. Yellow Cab Co., supra, at 229). The 
flaws in the proposition lie in the minor 
premise: the assumption that the railroads 
could lawfully act together to grant a trans- 
fer contract ignores completely the com- 
plaint’s allegation that the purpose and 
effect of that joint action was and is to 
prevent competition in bidding for contracts 
for terminal service. Acts otherwise law- 
ful are “within the proscription of the 
anti-trust statutes, if done for the purposes 
prohibited by the anti-trust laws; i.e., to elimi- 
nate competition.” (Noerr Motor Freight v. 
Eastern R. R. President’s Assn. [1953 Trane 
Cases { 67,544], 113 F. Supp. 737, 742 (E. D. 
Pa. 1953); see also Kobe, Inc., v. Dempsey 
Pump Co. [1952 Trane Cases § 67,312], 198 
F. 2d 416, 459 (C. A. 10, 1952) and Cape 
Cod Food Products v. National Cranberry 
Assn., 119 F. Supp. 900, 907 (D. Mass. 
1954).) That the alleged purpose here is 
prohibited by the anti-trust laws is per- 
fectly plain. Competition may be as effec- 
tively eliminated by preventing it from 
coming into existence as by killing it after 
it is flourishing; and these alternate methods 
of execution are equally repugnant to the 
anti-trust laws (Noerr Freight, supra; Ameri- 
can Federation of Tobacco Growers v. Neal 
[1950-1951 Trapr Cases § 62,675], 183 F. 2d 
869, 873 (C. A. 4, 1950); United States v. 
Griffith [1948-1949 Trane Cases { 62,246], 
334 U. S. 100 (1948); American Tobacco 
Co. v. United States [1946-1947 TrapE CASES 
757,468], 328 U. S. 781, 809 (1946)). 


Certainly the defendant railroads may 
deal with whom they please, and are not 
compelled to enter into a contract with 
plaintiff if they do not wish to do so. 
What they may not do, and what it is 
alleged that they have done, is to deliber- 
ately close, to the plaintiff and to everyone 
except Keeshin, competition in an impor- 
tant field of interstate commerce. As the 
Supreme Court remarked in United States 
v. Yellow Cab Co., supra 


“Tt is true, of course, that exclusive 
contracts for the transportation service 
in question are not illegal (citation). 
But a conspiracy to eliminate competi- 
tion in obtaining those exclusive con- 
tracts is what is alleged in this case and 
it is a conspiracy of that type that runs 
afoul of the Sherman Act.” (332 U. S., 
at page 229.) 


An examination of the complaint also 
reveals the weakness of the assumption 
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that the several defendants were in the 
position of single buyers. It is alleged 
that the railroads planned and achieved 
the illegal exclusion from competition in 
concert with Keeshin (a prospective com- 
petitor of plaintiff), and Cross. The right 
to deal with whom one pleases does not 
include “agreeing or combining with an- 
other person in order to deprive a third 
person of a complete freedom of contract” 
(United States v. Interstate Circuit, Inc., 20 
F. Supp. 868, 872 (N. D. Tex., 1937)). And 
quite aside from the parts allegedly played 
by Keeshin and Cross, it is clear that 
non-competitors subject themselves to the 
prohibitions of the Sherman Act when 
they conspire to restrain the trade of a 
third person (United States v. General Motors 
[1940-1943 Trape Cases 56,120], 121 F. 2d 
376 (C. A. 7, 1941); United States v. New 
York Great A. & P. [1948-1949 Trapr Cases 
7 62,375], 173 F. 2d 79, 88 (C. A. 7, 1949). 
The railroads, in short, were not free to 
“create artificial conditions, which neces- 
sarily impede or burden” interstate com- 
merce (United States v. Patten, 226 U. S. 
525, 541 (1913)), and this is the result of 
the conduct described in the complaint. 


[Motive] 


Defendants’ next argument, to which they 
devote considerable space in their briefs, is 
stated by them as follows: 


“That the railroads were induced by 
alleged improper influence exerted upon 
them by a third party to choose Trans- 
fer rather than Parmelee did not convert 
the otherwise lawful conduct of the 
railroads into a Sherman Act violation.” 

This conclusion is based on the assumption 
that their conduct was lawful except for the 
improper motives alleged; since it has just 
been held that it was not “otherwise law- 
ful,” but on the contrary illegal, the argu- 
ment fails and must be disregarded. If the 
effect and purpose of a series of acts is to 
restrain or monopolize interstate commerce, 
the motive which inspires it, whether good 
or bad, is irrelevant (Noerr Motor Freight, 
supra; Cape Cod Food Products, supra). 


[Injury To Public] 


It is urged that the complaint is fatally 
defective in that it fails to allege an injury 
to the public as opposed to a merely private 
wrong; and of course such an allegation is 
required (Fedderson Motors, Inc., v. Ward 
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[1950-1951 Trape Cases § 62,579], 180 F. 2d 
519 (C. A. 10, 1950)). In the instant case, 
however, the requirement has been met. 
The allegation of the elimination of com- 
petition for the contract to provide termi- 
nal transfer services is itself sufficient 
(United States v. Yellow Cab Co., supra). 
The importance of this service to the travel- 
ing public is too clear to require elucida- 
tion; and the allegation that its cost increased 
while service rendered declined manifestly 
sets forth a public rather than a merely 
private injury. (National Used Car Market 
Reports v. Nat'l Automobile Dealers Ass’n 
[1952 Trape Cases { 67,370], 200 F. 2d 359 
(App. D. C., 1952) ). 


[Damage to Plaintiff] 


Defendants insist with considerable vigor 
that the complaint must fail because there 
is no allegation that the plaintiff “would 
have been awarded the contracts in ques- 
tion but for the wrongful conduct of de- 
fendants,” and hence there is no adequate 
support for the claim for damages. Their 
argument is that, conspiracy or no, the 
railroads might have awarded the terminal 
contract to someone other than plaintiff, 
which they would have had a perfect right 
to do. This statement of the case, though 
true, is misleading. It is beyond the power 
of the plaintiff, or anyone else, to say now 
with certainty what might or might not 
have happened had the conspiracy not in- 
tervened. Facts have been alleged from 
which it would be possible and reasonable 
to draw the inference that the contract 
would have been awarded to plaintiff but 
for the wrongful conduct of the defendants. 
This is sufficient. Sunbeam Corp. v. Payless 
Drug Stores [1953 Trape Cases { 67,492], 
a} skeen oiih Dy peered GR) (UNEID)s (Cail. Sige 1D), 
1953); Story Parchment Co. v. Peterson Co., 
282 U. S. 555 (1931). The allegations con- 
cerning the long and harmonious previous 
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relationship between the parties and of 
plaintiff’s willingness to perform the serv- 
ice for a lower price in themselves go far 
toward establishing this thesis. For com- 
parable situations, reference is made to: 
Kobe, Inc. v. Dempsey Pump Co. [1952 TRADE 
Cases § 67,312], 198 F. 2d 416 (C. A. 10, 
1952): Story Parchment Co. v. Peterson Co., 
supra; Bigelow v. R. K. O. Pictures [1946- 
1947 Trave Cases § 57,445], 326 U. S. 251 
(1945). 


[Participation in Alleged Conspiracy] 


The main brief was filed by the indi- 
vidual railroad presidents and five railroads; 
other defendants (quite properly and for 
the purpose of avoiding duplication) have 
adopted this brief as their own. The New 
York Central Railroad contends in addi- 
tion that the complaint fails to state a 
cause of action as to it. This contention 
must be overruled; paragraphs 31, 32 and 
33 of the complaint sufficiently allege the 
participation of all defendants, including 
the New York Central, in a past and pres- 
ent conspiracy (Louisiana Farmers’ Protec- 
tive Union, Inc. v. Great Atlantic & Pacific 
Tea Co. [1940-1943 Trape Cases { 56,239], 
131 F. 2d 419, (C. A. 8, 1942); United States 
v. Maryland State Licensed Beverage Ass’n 
Inc. [1956 TrapE Cases { 68,243], 138 F. 
Supp. 685 (D. Md., 1956)). 


[Complaint Sufficient] 


For the foregoing reasons, the various 
objections urged by the defendants are 
without merit. The complaint on its face 
states a cause of action under the anti-trust 
laws. A successful conspiracy to restrain 
and monopolize interstate commerce by 
eliminating competition is clearly set forth; 
that the methods of accomplishing this 
objective are unusual is not important. The 
motion to dismiss will accordingly be 
overruled. 


[| 68,485] Philip Klein v. The Lionel Corporation. 


In the United States Court of Appeals for the Third Circuit. 


June 21, 1956. Filed September 25, 1956. 


Appeal from the United States District Court for the District of Delaware. 


S. Ropney, District Judge. 


No. 11,872. Argued 


RICHARD 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Discrimination Between Different Purchasers—Purchaser 
Through Middleman—Cause of Action.—Where a manufacturer sold its toy trains to 
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jobbers and to certain retailers at discounts which were determined by the nature of the 
purchaser’s business, a retailer who purchased the manufacturer’s toy trains from jobbers 
at a discount smaller than that given by the manufacturer to competing retailers who 
purchased directly from the manufacturer did not have a cause of action against the 
manufacturer under Section 2(a) of the Clayton Act or Section 3 of the Robinson-Patman 
Act. An individual can have no cause of action under Section 2(a) unless he is an actual 
purchaser from the person charged with discrimination. The necessary requisite of two 
purchasers from the same seller was not met, and, therefore, the retailer could claim 
no protection under the Clayton Act as a direct purchaser. The retailer’s contention 
that he comes within the protection of the Clayton Act because, as a customer of a 
purchaser, he falls within the language of Section 2(a), which prohibits discrimination 
having specified effects upon customers of persons who receive or grant discriminatory 
prices, was rejected. This language merely indicates the level on which the discrimination 
practiced on a purchaser might be felt in order for it to be actionable. Also, a retailer 
who buys from a jobber does not become a purchaser under Section 2(a) merely because 
the products he deals in are fair traded. The retailer had contended that the control 
that the manufacturer exercises over the resale of its products serves to constitute him 
as a direct purchaser. 


The construction placed on the term “purchaser” in Section 2(a) must also be placed 
on that term in Section 3 of the Robinson-Patman Act. Competitors should be construed 
as meaning competing purchasers from the same seller. Therefore, the retailer had no 
basis of recovery under Section 3 of the Robinson-Patman Act. 


See Price Discrimination, Vol. 1, J 3505.555, 3505.585, 3508.100, 3551. 
For the appellant: David Snellenburg, II, Wilmington, Del. 
For the appellee: Thomas Cooch, Wilmington, Del. 


Affirming a judgment of the U. S. District Court, District of Delaware, 1956 Trade 
Cases {| 68,265; for other decisions of the Court, see 1956 Trade Cases {| 68,296, 68,295, 
and 1955 Trade Cases {| 68,124. 


Before Biccs, Chief Judge, and Goopricu, Circuit Judge and Vaw Dusen, District Judge. 


Opinion of the Court 
[Trial Court Ruling] 


By Buccs, Chief Judge [Jn full text]: 

The plaintiff, Klein, brought suit against 
The Lionel Corporation and others for 
treble damages alleging price discrimination 
under the Robinson-Patman Act of 1936. 
ASaState 1520) ioe OS CATS 135 cr he vcourt 
below gave summary judgment in favor of 
The Lionel Corporation and other defend- 
ants on the ground that Klein had no cause 
of action for a discrimination under the Act 
since Klein was not a purchaser from Lionel 
but purchased Lionel products through 
wholesalers or jobbers. [1956 TRADE CASES 
{ 68,265] 138 F. Supp. 560 (1956). Klein 
appeals from the summary judgment insofar 
as it relates to Lionel. 


Trade Regulation Reports 


[Distribution and Discount Systems] 


Lionel sells toy electric trains and acces- 
sories to jobbers, middlemen and to some 
retailers at a reasonable discount which is 
determined by the nature of the purchaser’s 
organization, whether jobber, middleman or 
retailer. Klein is a retailer in Wilmington, 
Delaware but he is not one of the retailers 
to whom Lionel sells directly. Klein pur- 
chases Lionel’s products for resale from 
jobbers or middlemen. Klein’s purchases 
are made at a discount smaller than that 
given to retailers to whom Lionel sells 
directly. Klein is in competition with the 
retailers to whom Lionel sells directly and 
therefore contends that he should receive as 
a discount a sum equivalent to the largest 
discount given to any of them. 
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[Robinson-Patman Act] 


Klein bases his cause of action on Section 
2(a) of the Clayton Act, as amended, 15 
USCA §13(a) and on Section 3 of the 
Robinson-Patman Act, 15 USCA § 13a. The 
portions of these sections pertinent to the 
issues presented are as follows: 


Section 2(a) provides that, 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
sumption, or resale within the United 
States . . . , and where the effect 
of such discrimination may be substan- 
tially to lessen competition or tend to 
create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination, or with customers 
of either of them: Provided dihat 
nothing contained in sections 12, 13, 
14-21, and 22-27 of this title shall prevent 
persons engaged in selling goods, wares, 
or merchandise in commerce from select- 
ing their own customers in bona fide 
transactions and not in restraint of trade 


Section 3 of the Robinson-Patman Act 
provides that, 


“It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to be a party to, or assist 
in, any transaction of sale, or contract 
to sell, which discriminates to his knowl- 
edge against competitors of the purchaser, 
in that, any discount, rebate, allowance, 
or advertising service charge is granted 
to the purchaser over and above any dis- 
count, rebate, allowance, or advertising 
service charge available at the time of 
such transaction to said competitors in 
respect of a sale of goods of like grade, 
quality or quantity. 


[Plaintiff Not A Direct Purchaser] 


The decisions of many cases? have 
crystallized the rule that an individual can 
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have no cause of action under Section 2(a) 
of the Clayton Act unless he is an actual 
purchaser from the person charged with 
the discrimination. In Shaw’s Inc. v. Wilson- 
Jones Co. [1932-1939 TravEe Cases { 55,230], 
105 F. 2d 331, 333 (3 Cir. 1939), we stated: 


“The discrimination in price referred to 
must be practiced ‘between different pur- 
chasers.’ Therefore at least two pur- 
chases must have taken place. The term 
purchasers means simply one who pur- 
chases, a buyer, a vendee.” 


Klein did purchase Lionel products, but not 
from Lionel. It follows that the necessary 
requisite of two purchasers from the same 
vendor is not met and Klein therefore can 
claim no protection under the Act as a 
direct purchaser. 


The construction put on the term “pur- 
chaser” in Section 2(a) of the Clayton Act 
must also be placed on that term in Sec- 
tion 3 of the Robinson-Patman Act. These 
sections are parts of the same law and 
must be construed harmoniously. The court 
below properly placed such a construction 
on Section 3 and construed competitors as 
meaning “competing purchasers from the 
same seller.” [1956 TRADE CAsEs { 68,265] 
138 F. Supp. 560, 566 (D. Del. 1956). Thus 
Klein has no basis of recovery under Sec- 
tion 3. There is also some question as to 
whether an individual can have a cause of 
action under Section 3 since that section 
may have been intended to provide only a 
criminal penalty for prescribed violations 
of Section 2 of the Clayton Act. See Vance 
v. Safeway Stores [1956 TRADE CASES 
{ 68,266], 137 F. Supp. 841 (D. N. Mex. 
1956). We need not decide what is the 
intended purpose of Section 3 since the 
instant case is determinable on the showing 
that Klein was not the type of purchaser 
required by the Act. 


[Rights as Indirect Purchaser] 


While Klein cannot claim to be a direct 
purchaser from Lionel, he hopes to obtain 
relief under the Act by other means. He 
argues that as a customer of a purchaser he 
falls within the language of Section 2(a), 


1F, T. C. v. Morton Salt Co. [1948-1949 TRADE 
CASES { 62,247], 334 U. S. 37, 45 (1948); Naifen 
v. Ronson Art Metal Works, Inc, [1955 TRADE 
CASES { 67,925], 218 -F. 2d 202, 206 (10 Cir. 
1954) ; Chicago Seating Co. v. 8. Karpen & Bros. 
[1948-1949 TRADE CASES f 62,515], 177 F. 2a 
863 (7 Cir. 1949); Shaw’s Inc. v. Wilson-Jones 
Co, [1932-1939 TRADE CASES { 55,320], 105 F. 
2d 331 (3 Cir. 1939); United States v. Borden Co. 


1 68,485 


[1953 TRADE CASES { 67,461], 111 F. Supp. 562, 
580 (N. D. Ill. 1953), modified on other grounds 
[1954 TRADE CASES f 67,754], 347 U. S. 514 
(1954); A. J. Goodman & Son v. United Lacquer 
Mfg. Corp. [1948-1949 TRADE CASES f 62,355], 
81 F. Supp. 890, 892 (D. Mass. 1949); Sorrentino 
v. Glen-Gery Shale Brick Corp., 46 F. Supp. 709, 
T11 (E. D. Pa. 1942). 
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Sei tba or with customers of either of 
them.” These words do not include cus- 
tomers of purchasers within the category 
of a purchaser required by the Act. Such 
a construction would be contrary to the au- 
thorities cited in footnote 1 supra. The 
words merely indicate the level on which 
the discrimination practiced on a purchaser 
might be felt in order for it to be actionable. 
See F. T. C. v. Morton Salt Co. [1948-1949 
TRADE CASES { 62,247], 334 U. S. 37, 55 
(1948), and the decision below [1956 TrapE 
CASES { 68,265], 138 F. Supp. 560, 563. 


[Resale Price Controls] 


Klein contends next that he is entitled 
to relief since the control that Lionel exer- 
cised over the resale of its products serves 
to constitute Klein as a purchaser within 
the meaning of the Act. Lionel fixes the 
minimum resale price* of its products in 
Wilmington, Delaware on the basis of the 
Fair Trade statute in that State. 6 Del. 
Code §§ 1901-07 (1953). In support of his 
position Klein cites Matter of Luxor, 31 
F. T. C. 658 (1940) and Matter of Kraft- 
Phemx Corporation, 25 F. T. C. 537 (1937). 
Both cases involve a request for a cease 
and desist order from the Federal Trade 
Commission. There was a direct finding 
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in Matter of Luxor that Fair Trade con- 
tracts and the maintenance of a pricing 
policy on products would constitute retailers 
who purchase from jobbers, purchasers 
under Section 2(e) of the Clayton Act. 
SIME ls (Glatep: 008 MhesConimuission 
found in Matter of Kraft-Phenix Cheese 
Corporation that a retailer is a purchaser 
when a manufacturer makes effective its 
price policies as applied to the retailer. 25 
F. T. C. at p. 546. Whatever may be the 
wisdom of such determinations where a party 
is seeking a cease and desist order, we are of 
the view that a similar result should not 
be reached where the plaintiff seeks treble 
damages under 15 USCA §13. Fair Trade 
contracts are specifically permitted under 
15 USCA §1 as not being illegal restraints 
on trade. It would violate the policy of 
that statute to so construe it as to expose 
a manufacturer-seller to greater liability 
when the statute was intended to benefit 
him. We therefore hold that a retailer who 
buys from a jobber does not become a pur- 
chaser under Section 2(a) of the Clayton 
Act merely because the products he deals 
in are Fair Traded. 


[A firmed] 
Accordingly the judgment of the court 
below will be affirmed. 


[| 68,486] United States v. American Radiator & Standard Sanitary Corporation. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 14469. Dated September 18, 1956. 


Case No. 1275 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Juris- 
diction of Federal District Courts—Transfer of Action—Convenience of Parties and Wit- 
nesses and Interest of Justice—A corporation’s motion to transfer a Government anti- 
merger action against it from the Federal District Court for the Western District of 
Pennsylvania to the Federal District Court for the Southern District of New York, pursuant to 
Section 1404(a), Title 28, United States Code, was denied. Section 1404(a), which provides 
that a district court may transfer any civil action to any other district where the action 
might have been brought for the convenience of the parties and witnesses and in the inter- 
est of justice, is applicable to actions brought under the antitrust laws. The instant action 
could have been brought in the Southern District of New York since the corporation 


maintains its principal office in that district. 


The court, after considering the convenience 


2In an affidavit dated August 19, 1955, Klein 
deposed that since the date of the action Lionel 
abandoned its retail fair trade structure and 
substituted fair trade at a wholesale level. Law- 
rence Cowen, president of Lionel, in an affidavit 
dated September 8, 1955 denied that Lionel exe- 
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cuted any fair trade agreements at a wholesale 
level. In our view of the case it was not neces- 
sary for the court below to resolve this question 
of fact in order properly to grant summary 
judgment. 
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of the parties, the convenience of the witnesses, and the interest of justice, found that the 
corporation failed to make out a strong case for the transfer. Where the preponderance of 
convenience is about evenly balanced, as in the instant case, motions for transfer have 
been denied. A preponderance of convenience in favor of the transfer had not been estab- 
lished by the corporation. Where a plaintiff brings an action under a special venue statute, 
the burden on the party seeking a transfer is greater than the burden imposed on a party 


seeking a transfer of an ordinary action. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.230. 
For the plaintiff: United States Attorney, Pittsburgh, Pa. 


For the defendant: Baker, Watts & Woods, Pittsburgh, Pa.; Kirkpatrick, Pomeroy, 
Lockhart & Johnston, Pittsburgh, Pa.; and Sullivan & Cromwell, New York, N. Y. 


Opinion 
[Motion to Transfer] 


JoserH P. Wittson, District Judge [In full 
text]: The complaint in this anti-trust case 
was filed in this court on March 30, 1956. In 
the words of the government “. . . This 
complaint is filed and this action is insti- 
tuted against the defendant under Section 
15 of the Act of Congress of October 15, 
1914, c. 323, 38 Stat. 736, as amended, en- 
titled ‘An Act to supplement existing laws 
against unlawful restraints and monopolies 
and for other purposes, commonly known 
as the Clayton Act, in order to prevent and 
restrain the violation by the defendant, as 
hereinafter alleged, of Section 7 of said Act.” 


Defendant American Radiator & Stand- 
ard Sanitary Corporation filed a motion to 
transfer this civil action from this court to 
the United States District Court for the 
Southern District of New York pursuant to 
the provisions of 1404(a) of the Judicial 
Code, 28°U., Ss) GA: 


Section 1404(a) provides: 


“For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
court may transfer any civil action to any 
other district or division where it might 
have been brought.” 


Defendant has filed supporting affidavits 
and the government has filed countering 
affidavits and opposes the motion. The 
parties have been heard at argument. De- 
fendant concedes that it transacts business 
and is found within the Western District of 
Pennsylvania. It follows that the suit was 
properly filed in this court in the first in- 
stance. 


Both parties concede also that the provi- 
sions of 1404(a) are applicable to actions 
brought under the anti-trust law. See United 
States v. National City Lines [1948-1949 TrapE 
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Cases J 62,429], 337 U. S. 78 (1948). It is 
understood also that the government con- 
cedes that this case might have been brought 
in the Southern District of New York since 
defendant now maintains his principal office 
in that district. 

Defendant says that in this case there is a 
preponderance of convenience in favor of the 
transfer of the case to New York. It is 
noticed that the court, in exercising its dis- 
cretion under Section 1404(a), must con- 
sider three factors: convenience of the 
parties, convenience of the witnesses, and the 
interest of justice. Dairy Industry Supply 
Association v. LaBuy [1953 TRrapE CasEs 
7 67,599], 207 F. 2d 554, (C. A. 7, 1953). 


[Illegal Merger Alleged] 


As to the character of the action and the 
possible scope of the proof, a brief reference 
to the pleadings is enlightening. The com- 
plaint is filed under the anti-merger section 
of the Clayton Act. The government says 
that American-Standard had assets of over 
$295,000,000 in 1954 and defendant concedes 
assets of approximately $274,000,000 as of 
March, 1956. The government avers defend- 
ant’s total sales in 1954 amounted to ap- 
proximately $400,000,000, whereas defendant 
admits sales for the same year of approxi- 
mately $303,000,000. The government claims 
defendant has plants located in at least 
seven states from which bathtubs, kitchen 
sinks, kitchen cabinets and other products 
are shipped across state lines to approxi- 
mately 1200 distributors, 75 of which are 
owned by defendant. Defendant admits that 
it does a nation-wide business in the prod- 
ucts of its Plumbing and Heating Division, 
including bathtubs, kitchen sinks and kitchen 
cabinets, through approximately 1200 whole- 
sale distributors, 75 of which are units in its 
Amstan Supply Division, The government 
charges that American-Standard is the largest 
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manufacturer of bathtubs and kitchen sinks 
in the United States. It says in the years 
1954 and 1955 defendant shipped approxi- 
mately 40% of all cast iron bathtubs and 
30% of all bathtub shipments, both cast iron 
and steel, at a total value in the two years 
in excess of $35,000,000. The government 
says that in each of the years 1954 and 1955 
defendant shipped approximately 38% of all 
cast iron kitchen sink shipments and ap- 
proximately 17% of all kitchen sink ship- 
ments, both cast iron and steel, for a total 
value in each of these years in excess of 


$10,000,000. 


The gravamen of the complaint is that 
the defendant American-Standard has ac- 
quired ownership of the Mullins Manufac- 
turing Corporation by merger of that 
corporation into American-Standard. The gov- 
arnment says that Mullins is now being 
operated as the “Youngstown Kitchens Div- 
ision” of American-Standard. 


Prior to the acquisition of Mullins by de- 
fendant, Mullins had assets of over $42,000,000 
and its total sales in 1954 amounted to ap- 
proximately $51,000,000. Plaintiff says that 
Mullins’ major product line was the “Youngs- 
town Kitchens” which included steel kitchen 
cabinets, steel kitchen sinks, and related 
kitchen accessories. Its plants were located 
at Salem, Warren and Cincinnati, Ohio, 
from which Mullins shipped its products 
across state lines to purchasers located in 
various states through 85 distributors. The 
government says that prior to the acquisi- 
tion Mullins was the largest manufacturer 
of steel kitchen cabinets in the United States 
and that in the two years mentioned it 
shipped approximately 30% of all steel 
kitchen cabinet shipments having a value 
of $33,000,000. Plaintiff also says that Mul- 
lins was the largest manufacturer of steel 
kitchen sinks in the United States and that 
in the two years it shipped approximately 
18% of all steel kitchen sink shipments and 
approximately 10% of all kitchen sink ship- 
ments, both steel and cast iron. The gov- 
ernment says in paragraph 12 of the complaint 
that prior to the acquisition American- 
Standard and Mullins competed with each 
other and other manufacturers in the sale 
in interstate commerce of kitchen sinks, 
steel kitchen cabinets, and other products. 
Finally, the government says that American- 
Standard and Mullins together in 1954 and 
1955 shipped approximately 27% of the total 
kitchen sink shipments and in excess of 
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30% of all steel kitchen cabinet shipments 
which was more than any other manufac- 
turer for the two years in question. 


The offense charged by the government 
is that about January 27, 1956, all the shares 
of stock of Mullins were converted into 
common stock of American-Standard and 
that the shares of Mullins were eliminated 
and cancelled and Mullins was merged into 
American-Standard. In its prayer for relief 
the government seeks an adjudication that 
the acquisition of Mullins by American- 
Standard be decreed in violation of Section 
7 of the Clayton Act and that defendant be 
required to divest itself of the stock of 
Mullins illegally acquired, ete. 


[Convenience of Parties and Witnesses] 


In the affidavit submitted by defendant, 
made by its Secretary, Frank J. Berberich, 
it appears that the former executive staff 
and organization of Mullins Manufacturing 
Corporation is now carrying on the same 
business and management functions as be- 
fore at its old place of business in Salem, 
Ohio, substantially intact, under the desig- 
nation of the Youngstown Kitchens Division 
of American-Standard. It is noticed that 
Salem, Ohio is but sixty-seven miles from 
Pittsburgh and it is but two hours by auto- 
mobile and one and a half hours by train. 
From the same affidavit it appears that his- 
torically the principal office of defendant 
American-Standard was in Pittsburgh, but 
that at present the executive offices of de- 
fendant are now centrally located in New 
York in a large building owned by defend- 
ant at 40 West 40th Street. The affidavit 
indicates that at one time the company had 
general offices both in Pittsburgh and ir 
New York and some of its executive offices 
were in each city and that the president 
spent time in each city but that in the fall of 
1953 the president made New York his only 
office and since then the principal corporate 
executives and their departments have been 
moved to New York City. There remains 
in Pittsburgh, in rented space, however, 
some internal corporate services such as 
accounting and tabulating and also the 
main office of the Amstan Supply Division 
which operates a chain of wholesale supply 
branches and warehouses. 


Defendant avers that New York City is in 
fact the place where the defense of this 
litigation will be prepared and where the 
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officials, pertinent witnesses and records are 
located. Defendant says also that for the 
government New York would be more con- 
venient than Pittsburgh. On the govern- 
ment’s side it is conceded that the case will 
be tried by lawyers from the Department 
of Justice assigned out of Washington and 
that the Department has a substantial office 
and staff in New York and none in Pitts- 
burgh. 


The government counters the affidavits of 
defendant with affidavits in opposition. The 
government says its experience with respect 
to civil anti-trust cases in the Southern Dis- 
trict of New York has been that such cases 
are not tried until from three to five years 
after the case is filed and that if this case 
were transferred to New York it would 
take its place at the bottom of the calendar 
as of the time of the transfer rather than as 
of the time the complaint was filed. Philip 
Marcus, Esq., who made the affidavit on 
behalf of the government, says that it is as 
convenient as far as the Department of 
Justice is concerned to try the case in Pitts- 
burgh as in New York. He says also that 
the customary practice and procedure in an 
aint-trust case is that some time before 
the trial all, or substantially all, of defend- 
ant’s records which would be used by the 
plaintiff or by the defendant in the case 
are known by both sides and have been 
brought to the scene of the trial or docu- 
ments desired by one party or the other are 
photostated and the photostats brought to 
the courtroom. 


In the government affidavit there is 
strong contention that defendant carries on 
considerable activity in Pittsburgh in its 
executive as well as accounting divisions. 
From the complaint in this case it appears 
that a considerable portion of the proof on 
the part of the plaintiff will be to supply the 
evidence to support the allegations that 
prior to the acquisition Mullins was in com- 
petition with defendant as to manufacture 
and sale of the products mentioned. As the 
court understands it, Mullins’ records are in 
Salem, Ohio, but it does not appear that all 
of defendant’s records are in New York 
City. It does not appear where the majority 
of the witnesses who will testify on behalf 
of either of the parties presently reside, do 
business or have their offices. It may be 
assumed, however, that a considerable num- 
ber will be from New York. At present 
New York is less than two hours by air 
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from Pittsburgh. Railroad accommodations 
between the two cities are adequate and 
convenient. It does not appear a hardship 
to suggest to executive personnel of nation- 
wide corporations that they appear in court 
in Pittsburgh rather than New York. Es- 
pecially is this so in this case when formerly 
defendant maintained until three years ago 
general offices in the City of Pittsburgh 
and the president spent a good portion of 
his time in that city. It seems to this court 
that on the question of convenience of the 
parties and convenience of witnesses there 
is no great burden or inconvenience placed 
upon the defendant by retaining the case 
in this jurisdiction. 


[Interest of Justice] 


Defendant says that the interest of jus- 
tice, which is the third factor mentioned in 
the section, requires transfer of the case to 
New York. The government’s view is to 
the contrary. The relative state of court 
calendars in the district to which a transfer 
is sought is an important factor to be con- 
sidered in determining whether a transfer 
will be “in the interest of justice.” Chicago, 
Rock Island and Pacific Railroad Co. v. Igoe, 
220 F. 2d 299, 303-304 (C. A. 7, 1955) cert. 
den. 350 U. S. 822. The government main- 
tains that the case can be tried in this court 
sometime in the year 1957. The defend- 
ant has filed an affidavit which has been 
examined relating to the calendar situation 
in the Southern District of New York as it 
exists today on the non-jury calendar other 
than personal injury cases. This affidavit 
indicates that as of approximately two 
months ago there were only 184 cases on the 
non-jury calendar. Nevertheless, this court 
is unable to determine from the affidavits 
whether this case will be reached for trial 
sooner here than in the Southern District of 
New York, or vice versa. Any conclusion 
on that feature would be based upon specu- 
lation only. 


Another important factor in determining 
whether a transfer will be in the interest of 
justice is the relative ease of access to 
sources of proof in the forum where the 
action has been brought and in the district 
to which a transfer is sought. The defend- 
ant states in the affidavits that it has sub- 
mitted in support of its motion that the 
principal documentary material pertinent to 
this case is contained in defendant’s records 
maintained in New York or Salem, Ohio. 
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However, defendant states in its brief that 
it will be necessary to transfer even the 
records of the Mullins Manufacturing Cor- 
poration, which are maintained at Salem, 
Ohio, to New York whether the trial is in 
New York or in Pittsburgh, since they 
will be required by counsel and officers of 
the defendant in the pretrial preparation 
of the case. The government’s position is 
that it is willing to conduct pretrial examina- 
tion of defendant’s records in New York 
City in the expectation that the greatest 
part of defendant’s records will be elimi- 
nated for trial purposes. The government 
says that the proceedings in this case have 
reached the following stage: the defendant 
has filed an answer denying some but ad- 
mitting other allegations of the complaint. 
Plaintiff has served interrogatories on the 
defendant which it has agreed to answer. 
Answers to a number of questions have been 
received and it is expected the remaining 
answers will shortly be supplied. Plaintiff 
has served upon defendant a motion for the 
production and inspection of documents. At 
the time of argument tentative arrangements 
had been made between counsel to examine 
certain of the documents designated in the 
motion. In order to facilitate presentation 
of the case to the court, negotiations have 
been initiated between counsel for the parties. 
looking toward entering into a stipulation as 
to the handling of documents in the case. 


It thus appears that the experienced coun- 
sel in this case are moving with all due 
speed to advance the case for trial. They 
are to be commended. 


As indicated, American-Standard and Mul- 
lins before the merger did a nation-wide 
business. Each had manufacturing estab- 
lishments in various states. Their produc- 
tion and sales records have been briefly 
reviewed, indicating the possible type of 
proof. It would seem at firsthand that a 
large part of the proof in this case will be 
in the form of business records. Neither 
side has indicated the names, residences or 
places of business of witnesses. The gov- 
ernment has stated in oral argument that its 
witnesses will come from all over the 
United States. Defendant has stated like- 
wise at argument that several of its execu- 
tive personnel from New York will be 
witnesses. On the issue of convenience of 
witnesses, however, the court is uncon- 
vinced. There appears to be no preponder- 
ance favorable to either party. 
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[Proof Required] 


This court understands that on a motion 
such as presented here the defendant must 
spell out a clear case of convenience, defi- 
nitely and unequivocally, and to show a 
strong case for transfer. See the opinion 
of Judge Miller of this court in Hohler v. 
Pennsylvania Railroad Co., 140 F. Supp. 487. 
It is the view of this court that the strong 
case for transfer has not been made out by 
defendant. 


Although the Supreme Court has de- 
clared in Norwood v. Kirkpatrick, 349 U. S. 
29, that section 1404(a) permits courts to 
grant transfers upon a lesser showing of 
inconvenience than was possible under the 
doctrine of forum non conveniens, the court 
went on to say: “ this is not to say 
that the relevant factors have changed or 
that the plaintiff’s choice of forum is not to 
be considered. .’ Consequently, where 
the preponderance of convenience is about 
evenly balanced, as in the case now before 
this court, motions for transfer under Sec- 
tion 1404(a) have been denied. Ford Motors 
Co. v. Ryan, 182 F. 2d 329 (C. A. 2, 1950) 
cert. den. 340 U. S. 851; United States v. 
Scott & Wiailliams, Inc. [1950-1951 Trane 
CAsEs § 62,559], 88 F. Supp. 531. 


Several decisions have indicated that where 
the plaintiff brings its action under a special 
venue statute such as Section 12 of the 
Clayton Act, 15 U. S. C. A. 22, as was done 
here, the burden on the party seeking a 
transfer is greater than the burden imposed 
on a party seeking a transfer of an ordinary 
civil action. See Judge Kaufman’s opinion, 
United States v. Scott & Wililams, Inc., supra, 
where he says, page 535: 


“Tn evaluating the public interest in a 
transfer of this action, weight must be 
given to the venue privilege afforded 
plaintiff by the antitrust laws. Section 
12%oPthe Clayton Act, [5 sUsS? © Aes 22° 
provides that: ‘Any suit, action, or pro- 
ceeding under the antitrust laws against 
a corporation may be brought not only in 
the judicial district whereof it is an in- 
habitant, but also in any district wherein 
it may be found or transacts business 
* ok * 

“That special venue statute has not 
been repealed by the enactment of Sec- 
tion 1404(a), cf. Ex parte Collett, supra, 
and it is only abuses of the special venue 
privilege which Section 1404(a) purports 
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to correct. Ferguson v. Ford, supra, p. 14. 
It is not denied that the corporate de- 
fendant is ‘doing business’ in this district 
to such an extent as to make it subject to 
the venue provisions of Section 12 of the 
Clayton Act. It is the opinion of this 
Court that defendant Scott & Williams 
has a substantial business connection with 
this district, and that there is, therefore, 
no element of ‘shopping’ in plaintiff’s 
choice of a forum in the case. If defend- 
ant’s contention that the case should be 
transferred to the district where Scott & 
Williams’ principal office is located is a 
correct one, the special venue provisions 
would, in effect, be nullified.” 


[Transfer Denied] 


The several cases cited by defendant in 
its brief in support of its motion to trans- 
fer have been read. It is noticed that where 
transfer has been ordered the court has 
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found that there was a preponderance of 
convenience in favor of the transfer. On the 
record before me I am unable to make such 
a finding. Under the circumstances it is 
believed that the choice of the government 
should prevail. 


Order 


And Now, this 18th day of September, 
1956, upon due consideration and for the 
reasons set forth in the foregoing Opinion, 
the motion of defendant American-Radiator 
& Standard Sanitary Corporation to trans- 
fer Civil Action No. 14469 from the United 
States District Court for the Western Dis- 
trict of Pennsylvania to the United States 
District Court for the Southern District of 
New York pursuant to the provisions of 
1404(a) of the United States Judicial Code 
is denied. 


[] 68,487] Newburgh Moire Company, Inc. v. Superior Moire Company, Inc. 


In the United States Court of Appeals for the Third Circuit. No. 11,871. Submitted 
April 18, 1956. Filed September 26, 1956. 


Appeal from the United States District Court for the District of New Jersey. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patent Licenses—Minimum Price Fixing Provisions 
—Plurality of Industry Subjected to Price Fixing—Legality—An owner of patents relating 
to the production of moire pattern effects in textiles violated the antitrust laws by grant- 
ing patent licenses containing minimum price fixing provisions to two of the four (excluding 
the patent owner) other moire finishers in the United States, thereby involving three of 
the five (including the patent owner) moire finishers in price fixing. The patent laws 
were not intended to empower a patentee to grant a plurality of licenses, each of which 
contains provisions fixing the price at which the licensee might sell the product or process. 
When a plurality of licenses are granted, the price fixing provisions in the licenses are 
prohibited by the antitrust laws. The court ruled that the licensing activity of the patent 


owner transcended the authority of the decision in United States v. General Electric Co., 
272 U. S. 476. 


See Combinations and Conspiracies, Vol. 1, § 2013.717, 2013.750. 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Patent 
Infringement Suit—Purge of Illegal Patent License Clauses—Mootness.—In a patent 
infringement suit, a trial court order dismissing the complaint only to the date that the 
plaintiff fully purged itself of its violations of the antitrust laws by eliminating from its 
patent licenses provisions which were incompatible with the antitrust laws, and reinstat- 
ing the complaint as of the date upon which the plaintiff fully purged itself of its anti- 
trust law violations, was affirmed where the reviewing court upheld the trial court’s finding 
that the license provisions were illegal. Also, the court ruled that the antitrust phase of 
the suit was not rendered moot by the purge of the antitrust law violations. 


See Private Enforcement and Procedure, Vol. 2, § 9041.451. 
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For prior opinions of the U. S. District Court, District of New Jersey, see 1956 Trade 


Cases { 68,455 and 1952 Trade Cases {| 67,302. 


Before Biccs, Chief Judge, and Marts and Goonricu, Circuit Judges. 


Opinion of the Court 
[Patent Suit—Antitrust Defense] 


By Buccs, Chief Judge [In full text except 
for omission indicated by asterisks]: This is 
an appeal from a judgment holding invalid 
two patents owned by the plaintiff New- 
burgh Moire Company, Inc. (Newburgh) 
and from an order holding license agree- 
ments issued by Newburgh under the 
patents in suit to be in violation of the 
antitrust laws. 


Newburgh sued Superior Moire Com- 
pany, Inc. (Superior) for infringement of 
United States Patents Nos. 2,448,145 and 
2,513,646, both for processes to produce 
moiré pattern effects in cloth, and for un- 
fair competition. In answer Superior al- 
leged that the patents were invalid and 
that there was no basis for the charge of 
unfair competition. Superior also filed two 
counterclaims. In the first, Superior sought 
a declaratory judgment that the patents 
were invalid and that Newburgh through its 
licenses under the patents and various other 
practices had violated the antitrust laws. 
In its second counterclaim, Superior as- 
serted that Newburgh had breached an 
agreement not to announce the settlement 
of an earlier patent suit and asked the 
return of $1,000 paid in settlement. New- 
burgh replied, denying the material alle- 
gations of the counterclaims. 


Superior then moved to dismiss the com- 
plaint, alleging that Newburgh had violated 
the antitrust laws and had misused its pat- 
ents by setting up price-fixing provisos in 
the licenses issued by it. In an opinion re- 
ported at [1952 Trane Cases { 67,302] 105 
F. Supp. 372 (1952), the trial court held 
that Newburgh’s license agreements did vio- 
late the antitrust laws. The opinion, how- 
ever, specifically pointed out that Newburgh’s 
cause of action for alleged trade-mark 
infringement and Superior’s two counter- 
claims still remained for disposition. The 
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opinion was handed down on June 5, 1952. 
Following a hearing on August 12, on De- 
cember 12, 1952, the court below ordered 
Newburgh’s cause of action for infringe- 
ment dismissed but, finding that Newburgh 
had purged itself of the antitrust violations 
by renegotiations of its license agreements, 
omitting therefrom the price-fixing clauses 
but leaving therein the royalty charges, 
reinstated that cause of action “as of June 
25, 1952.” 


The case then proceeded to trial. The 
Court below held that the first claim of 
each patent was invalid for lack of inven- 
tion and that Superior had not been guilty 
of unfair competition. The court also dis- 
missed Superior’s two counterclaims, one 
for the return of the consideration for the 
settlement of the previous suit and the 
other for damages for Newburgh’s alleged 
violations of the antitrust laws. 116 F. 
Supp. 759 (1953). Newburgh appealed to 
this court. We dismissed the appeal as 
premature because of the absence of any 
adjudication of the other claims of the two 
patents, put in issue by Superior’s counter- 
claim for a declaratory judgment that the 
patents were invalid. See 218 F. 2d 580 
(1955). 


The court below then held further hear- 
ings and, on January 31, 1956, entered a 
judgment identical with its previous one 
except that the two patents in suit were 
held invalid as to all claims. See [1956 
TravdE Cases § 68,455] 136 F. Supp. 923 
(1955). Newburgh now appeals from that 
part of the judgment dismissing its cause 
of action for infringement because of the 
invalidity of the patents and from the or- 
der of December 12, 1952 dismissing and 
reinstating the above cause of action be- 
cause of the finding that provisions of 
Newburgh’s license agreements violated the 


antitrust laws. 
* * * 
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que 
[Elimination of Questioned Clauses] 


In its opinion [1952 TravE Cases { 67,302], 
105 F. Supp. at p. 376, handed down on 
June 5, 1952, the court stated: 


“The first cause of action [for patent 
infringement] alleged in the complaint is 
hereby dismissed but without prejudice 
to renewal upon plaintiff's renegotiating 
his [sic] license agreements, omitting those 
clauses incompatible with the anti-trust 
laws.” 


The court below, however, entered no 
judgment as to the first cause of action on 
June 5, 1952. On August 12 the court dis- 
cussed with counsel the kind of order which 
was to be entered. On December 12, 1952 
it entered an order which reads in part as 
follows: 


“This cause having again come on for 
hearing on August 12, 1952, and 
having received evidence of plaintiff's 
{[Newburgh’s] renegotiation of its license 
agreements on June 25, 1952, omitting 
the clauses which were held to be incom- 
patible with the Anti-Trust Laws, and 
defendant . . . having conceded that the 
evidence constituted sufficient proof of a 
renegotiation of the license agreements 
in accordance and conformity with the 
court’s opinion, and the court having 
accepted the evidence and having held 
that the plaintiff had thereby fully purged 
itself of its violations of the Anti-Trust 
Laws=as of June 25, 1952) 2929 [it us] 
Ordered that the motion to dismiss the 
complaint be and the same is hereby 
granted as to the first cause of action 
effective only to June 25, 1952, but said 
first cause of action is hereby reinstated 
as of June 25, 1952, the date upon which 


3’ See for example Morton Salt Co. v. Suppiger 
Co., [1940-1948 TRADE CASES [56,176], 314 
U. S. 488, 493-494 (1942); B. B. Chemical Co. v. 
Hillis, Id. 495, 498; Standard Register Co. v. 
American Sales Book Co. [1944-1945 TRADE 
CASES { 57,355], 148 F. 2d 612, 614 (2 Cir. 1945) ; 
Sylvania Industrial Corp. v. Visking Corp. [1940- 
1943 TRADE CASES 1 56,255], 182 F. 2d 947 (4 
Cir. 1943); Georgia-Pacific Plywood Co. v. 
United States Plywood Corp., 139 F. Supp. 234 
(S. D. N. Y. 1956); Toulmin, Handbook of Pat- 
ents, p. 569, Section 667. Cf. Westinghouse 
Elec, Corp. v. Bulldog Electric Prod. Corp. [1950- 
1951 TRADE CASES f 62,547], 179 F. 2d 139 (4 
Cir, 1950); Dole Refrigerating Co. v. Kold-Hold 
Mfg. Co, [1950-1951 TRADE CASES f 62,745], 
185 F. 2d 809 (6 Cir. 1950), and Chamberlin v. 
Clark Bros., 96 F. Supp. 498 (S. D. Cal. 1951). 
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plaintiff fully purged itself of its vio- 
lations of the Anti-Trust Laws, and said 
motion is denied as to the second cause 
Of “ACtioneasete 


It will be observed that the court below 
adopted the unusual course of dismissing 
the complaint and reinstating it in one and 
the same order, both the dismissal and the 
reinstatement operating nunc pro tunc as of 
the same prior day, August 12, 1952, New- 
burgh having, according to the order, “purged 
itself” of its violations of the antitrust law. 
The court below cited no decision in sup- 
port of the cleansing effect of such pur- 
gation but there is authority for such a 
proposition in general.* Moreover, it would 
appear both from the transcript of the hear- 
ing of August 12, 1952 and from the order 
of the court entered December 12, 1952 
that Superior conceded that Newburgh had 
complied with the court’s opinion. Superior 
conceded further that Newburgh had purged 
itself. 


[Legality of Clauses] 


But the antitrust phase of the case is not 
rendered moot by the purging as Superior 
on its brief and in its oral argument con- 
tends. The licenses granted by Newburgh to 
Hollywood Piece Dye & Finishing Works, 
Inc. (Hollywood) and to Progressive Silk 
Finishing Works, Inc. (Progressive) con- 
tained price-fixing provisos, the nature of 
which is revealed by the deposition referred 
to in the footnote.* Since Patent No. —145 
is valid we must determine whether the 
price-fixing provisos as contained in the 
licenses prior to the renegotiation on June 
25, 1952 were in violation of the antitrust 
law.” This determination is necessary be- 


+The court below in its opinion, reported at 
105 F. Supp. 372, decided on motion to dismiss 
the complaint, that the patent monopoly had 
been misused by Newburgh in violation of the 
antitrust laws. The motion was based on the 
testimony contained in the deposition of Sep- 
tember 17, 1951 of Hans Holterhoff, the Treas- 
urer of Newburgh. Mr. Holterhoff, the son of 
August Holterhoff, the inventor of the process, 
Stated: “Where the pricing of each process of 
moires is concerned, they [the licensees] must 
abide by a minimum price list which is estab- 
lished by our firm.’’ The license agreements 
themselves have not been introduced in the 
record. 

5 The court below on the motion to dismiss 
assumed the validity of both patents in issue. 
Our holding that Patent No. —145 is valid places 
the case in the same posture in this court on 
the issue of antitrust law violation as it was 
in the court below. 
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cause if the price-fixing provisions were not 
in violation of the antitrust laws Newburgh 
would be entitled to injunctive relief and 
to an accounting from Superior because of 
Superior’s use of the “H” process and the 
order of the court below dismissing the 
first cause of action would have to be re- 
versed as Newburgh desires. 


[Prior Decisions] 


On this antitrust aspect of the case, it 
is important to note that there appear to 
be only five moiré finishers in the United 
States; Newburgh itself, Superior, Holly- 
wood, Progressive, and a newcomer in the 
field, unidentified on this record.® By grant- 
ing Hollywood and Progressive licenses 
containing minimum price-fixing provisos 
Newburgh thereby involved three of the 
five moiré finishers in price fixing. There is 
no Supreme Court authority as to whether 
such a degree of price-fixing licenses with- 
in an industry violates the antitrust laws. 
In United States v. United States Gypsum Co., 
[1950-1951 Trapr CAsEs { 62,729], 340 U. S. 
76 (1950), the Court, referring to its de- 
cision in an earlier case of the same name, 
said: 

“Tt was not necessary to reach the issue 

as to whether a mere plurality of licenses, 

each containing a price-fixing provision, 
violates the Sherman Act. It is not neces- 

Sanyanow. Jd. at p, 89. 


Cf. Westinghouse Elec. Corp. v. Bulldog Elec- 
tric Prod. Corp. [1950-1951 Trade Cases 
J 62,547], 179 F. 2d 139 (4 Cir. 1950), where 
this specific issue was not in focus. The 
court below in the case at bar took the 
position that under Section 1 of the Sher- 
man Act, 15 U. S. C. A. §1, a licensor cannot 
be permitted to impose a price-fixing pro- 
viso upon its licensees though there is a 
“mere plurality’ of licenses containing 
price-fixing provisions, the licensor and the 
licensees constituting what is a bare ma- 
jority of the manufacturers or processors 
in an industry. [1952 Trapr Cases { 67,302] 
105 F. Supp. 372. 

Some of the authorities pertinent to the 
issue of price-fixing licenses in the patent 
field are discussed in the thoughtful opin- 
ion of the court below. The principle 
enunciated in Bement v. National Harrow 
Co., 186 U. S. 70 (1902) and followed in 
United States v. General Electric Co., 272 


6 See the finding of the court below, 105 F. 
Supp. at p. 374. 
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U. S. 476 (1926), permitted a patentee to 
fix the price the licensee of the patent may 
charge for the device. It is difficult to say 
how much of this principle remains in the 
law. This question came to a head but 
was not resolved in United States v. Line Ma- 
terial Co. [1948-1949 Trapre CAsEs {| 62,225], 
333 U. S. 287, 312 (1948). The Line de- 
cision dealt with arrangements made be- 
tween two patentees for the cross-licensing 
of their interdependent product patents and 
for the licensing by one of them of other 
manufacturers under both patents. The 
Court held that price maintenance by the 
various types of agreements constituted a 
violation of Section 1 of the Sherman Act. 
Four Justices thought that the General Elec- 
tric decision should be overruled. Three 
thought otherwise and dissented. One Jus- 
tice did not participate. Mr. Justice Reed, 
voicing an opinion for a divided Court, 
distinguished the General Electric decision 
and construed the patent statutes as giving 
a patentee a right to license “another to 
make and vend at a fixed price.” (Italics 
added.) Jd. at p. 312. The court below in the 
case at bar construed the word “another” 
employed by Mr. Justice Reed as meaning 
“one.” [1952 TrapE Cases { 67,302] 105 F. 
Supp. at p. 374. 


On the same day as the Line decision a 
unanimous Supreme Court, albeit with two 
Justices not participating, decided United 
States uv. United States Gypsum Co. [1948- 
1949 Trape Cases § 62,226] 333 U. S. 364 
(1948). In Gypsum there was no cross- 
licensing but rather industry-wide licensing 
under several patents held by Gypsum 
Company. Mr. Justice Reed stated for the 
Court: 

“We think that the industry-wide license 

agreements, entered into with knowledge 

on the part of the licensor and licensees 
of the adherence of others, with the con- 
trol over prices and methods of distri- 
bution through the agreements and the 

bulletins, were sufficient to establish a 

prima facie case of conspiracy.” Jd. at 

p. 389. 

The licensing agreements extended to un- 
patented as well as to Patented Gypsum 
products but the Supreme Court did not 
seem to rely on this fact. Mr. Justice Reed 
went on to Say: 

“Even if the absence of the specific abuses 

in this case, which fall within the tra- 
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ditional prohibitions of the Sherman Act, 
it would be sufficient to show that the 
defendants, constituting all former com- 
petitors in an entire industry, had acted 
in concert to restrain commerce in an 
entire industry under patent licenses in 
order to organize the industry and stabi- 
lize prices. That conclusion follows de- 
spite the assumed legality of each separate 
patent license, for it is familiar doctrine 
that lawful acts may become unlawful 
when taken in concert. Such concerted 
action 1s an effective deterrent to compe- 
tition; . . .” (Italics added) Jd. at p. 401. 


In the second Gypsum case [1950-1951 
TRADE Cases { 62,729], 340 U. S. 76 (1950), 
the Supreme Court explained that con- 
spiracy to restrain commerce was the basis 
of the first Gypsum decision. Mr. Justice 
Reed stated: 


“There was no holding in our first opin- 
ion in Gypsum that mere multiple licens- 
ing violated the Sherman Act.” Jd. at 
p. 84. 
Footnote 4 cited to the text, to the sen- 
tence just quoted, seems to indicate that 
the dissenters in Line Material would not 
have concurred in the first Gypsum opinion 
were it not for the conspiracy element in 
that case. The footnote should be repeated 
here. 
“The dissenters in Lime joined in the 
United States Gypsum opinion, since the 
concerted action in the United States 
Gypsum case was thought to violate the 
Sherman Act, despite their view that the 
mere multiplication of licenses, as in Line, 
‘produces a repetition of the same issue 
[as in General Electric] rather than a 
different issue.’ [1948-1949 TrapE Cases 
1.62/22511/9333) Us S: at o54 
In United States v. New Wrinkle, Inc. 
[1952 TrapE CAsEs { 67,214], 342 U. S. 371 
(1952), a unanimous Supreme Court, one 
Justice not participating, held invalid patent 
license agreements fixing prices “throughout 
substantially all the wrinkle finish in- 
dustry. ...” Id. at p. 372. Cf. Times-Picay- 
une Publishing Co. v. United States [1953 
TRADE CAsEs { 67,494], 345 U. S. 594 (1953). 
The facts of the case at bar are different 
from those of New Wrinkle for here only 
three-fifths of an industry, not “substan- 
tially all” of it is involved in the price- 


‘This figure represented substantially all 
manufacturers of wrinkle finishes in the United 
States. United States v. New Wrinkle, Inc., 
371 U.S. at p. 374. 
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fixing. But it is difficult to distinguish logi- 
cally between a situation whereby 85% of 
an industry, as in the General Electric case, 
is gobbled up by General Electric and a 
price-fixing license granted to a single com- 
pany, Westinghouse, and where at least 
90% of the wrinkle finish industry is en- 
grossed by price-fixing licenses issued to 
two hundred companies.’ It can be argued 
with much persuasiveness that the difficul- 
ties in controlling two hundred licensees 
are greater than in controlling one. It must 
be conceded that prices to the public are 
controlled to some degree at least by the 
amount of the royalties which licensees 
must pay and that therefore even ordinary 
royalty licenses smack of price-fixing. Of 
course the patentee who licenses two hun- 
dred licensees on a royalty basis as a prac- 
tical matter can exercise less control over 
them than he could over one licensee so 
licensed. The difficulty of control rises with 
the number whether the licenses require the 
payment of royalty or contain price-fixing 
provisos, for legal expenses rise with the 
number of suits to be brought. We can find 
no very sound basis for distinguishing be- 
tween General Electric and New Wrinkle. 
The explanation probably lies more in his- 
tory than in logic for history is an untidy 
housekeeper. 


[Patent and Antitrust Laws] 


As early as 1927, the Supreme Court held 
price-fixing in commerce to be a per se 
violation of the Sherman Act. United States 
v. Trenton Potteries, 273 U. S. 392, 397. 
Newburgh’s original patent licenses with 
Hollywood and Progressive were price-fix- 
ing agreements and therefore on the face 
of it were illegal per se. The Patent and 
Commerce Clauses of the Constitution pre- 
sent no conflict. Were it not for the 
General Electric decision one could argue 
persuasively that a line could be drawn 
between the patent laws and the antitrust 
laws. The division would permit an inven- 
tor on the one hand to license his product 
for manufacture and sale or his process for 
use for such payments to be made by the 
licensee to the licensor as should be agreed 
upon. On the other hand, the inventor 


8 The Supreme Court said in the New Wrinkle 
case, “Patents give no protection from the pro- 
hibitions of the Sherman Act to such activities 
[patent license contracts], where the licenses are 
used, as here, in the scheme to restrain. Supra 
note 6 at p. 378. 
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would be prohibited from fixing the price 
at which his product should be sold by his 
licensee to the public or the rate at which 
the licensee could employ the process in 
the public market. 


[Clauses Illegal] 


But it is not necessary to go so far as to 
set up such a division in the case at bar. 
Here we reach no further than the issue 
reserved by the Supreme Court in each of 
the Gypsum cases. At worst, we think that 
the patent laws were not intended to em- 
power a patentee to grant a plurality of 
licenses, each containing provisions fixing 
the price at which the licensee might sell 
the product or process to the company, and 
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that, if a plurality of licenses are granted, 
such provisions therein are prohibited by 
the antitrust laws. The course pursued by 
Newburgh in the case at bar transcended the 
authority of the General Electric decision. 


[Rulings] 

The order of December 12, 1952 dismiss- 
ing the first cause of action will be affirmed. 
That portion of the judgment of the court 
below declaring Patent No. —145 to be 
invalid will be reversed. That part of the 
judgment declaring Patent No. —646 to be 
invalid will be affirmed. The case will be 
remanded with directions to enter judgment 
in accordance with this opinion. 


[ff 68,488] United States v. The Procter & Gamble Company, Colgate-Palmolive 
Company, Lever Brothers Company and The Association of American Soap and Glyc- 


erine Producers, Inc. 


In the United States District Court for the District of New Jersey. Civil Action 


No. 1196-52. Filed September 13, 1956. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Dis- 
covery and Production of Evidence—Grand Jury Transcripts—A Government antitrust 
action was dismissed on the ground that the Government had failed to produce, for inspec- 
tion and copying, the transcripts of testimony of witnesses who had appeared before a 
grand jury investigating possible violations of the antitrust laws in the defendants’ industry. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8225. 

For the plaintiff: Raymond Del Tufo, Jr., United States Attorney, by George J. Rossi, 
Assistant United States Attorney, and Joseph E. McDowell, Raymond M. Carlson, 
Robert Brown, Jr., and Jennie Crowley, Attorneys, Department of Justice. 

For the defendants: Toner, Crowley, Woelper & Vanderbilt, by John A. Ackerman, 
for Procter & Gamble Company (Dwight, Royall, Harris, Koegel & Caskey, by Kenneth 
C. Royall and H. Allen Lochner; and Dinsmore, Shohl, Sawyer & Dinsmore, by Richard 
W. Barrett, of counsel). O’Mara, Schumann, Davis & Lynch, by Edward J. O’Mara, for 
Colgate-Palmolive Company (Cahill, Gordon, Reindel & Ohl, by Mathias F. Correa and 
James B. Henry, of counsel). Bailey, Schenck & Bennett for Lever Brothers Company 
(Arnold, Fortas & Porter, by Abe Fortas and Abe Krash, of counsel). McCarter, English 
& Studer, by Augustus C. Studer, Jr., for The Association of American Soap and Glyc- 
erine Producers, Inc. (Davies, Richberg, Tydings, Beebe & Landa, by James T. Welch, 
of counsel). 

For prior decisions of the U. S. District Court, District of New Jersey, see 1956 
Trade Cases {68,457 and 68,335, 1955 Trade Cases {[ 68,228, 1954 Trade Cases {| 67,677, 
and 1953 Trade Cases {| 67,497. 

Judgment 
Moparettt, District Judge [In full text]: 
It appearing that the plaintiff has failed to 
produce on or prior to August 24, 1956, for 
inspection and copying by the defendants 
the transcripts of testimony of witnesses 
before the Grand Jury of this Court referred 


to in the order of this Court entered herein 
on August 21, 1956; after due deliberation, 
upon all proceedings heretofore had herein, 
it is 

Ordered, Adjudged and Decreed that this 
action be and the same hereby is dismissed. 
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[] 68,489] United States v. United Liquors Corporation, et al. 

In the Supreme Court of the United States. October Term, 1956. Dated September 
19, 1956. 

Case No. 1246 in the Antitrust Division of the Department of Justice. 
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Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Injunctive Decrees—Appeal—Motion To Stay Effectiveness of Decree.—A motion of 
liquor wholesalers to stay the effectiveness of an injunctive decree entered against them 
on the ground that they will suffer irreparable injury if compelled to abide by the terms 
of the decree until such time as review may be had in the United States Supreme Court 
was denied by a Justice of the Supreme Court, after weighing the economic harm and 
the “fear” of future irreparable injuries flowing to the defendants from the existence 
of the decree, during the pendency of their direct appeal to the Supreme Court, against the 
public detriment which would result from a continuation of unlawful price fixing. The 
judgment leaves open the opportunity to the defendants to carry on their usual business 
and prohibits only those selling methods which it was thought would continue the con- 
spiracy to control resale prices and the effects of that conspiracy. In framing a decree, 
a judge has authority to enjoin actions otherwise lawful when such action is deemed by 
him necessary to correct the evil effects of unlawful conduct. 


See Department of Justice Enforcement and Procedure, Vol. 2, [ 8233, 8235. 


For the United States: J. Lee Rankin, Solicitor General. 
For the appellants: Thurman Arnold, Washington, D. C. 


For Findings of Fact and Conclusions of Law of the U. S. District Court, Western 
District of Tennessee, Western Division, see 1956 Trade Cases { 68,459. 


Motion for Stay 
[Antitrust Judgment] 


Mr. Justice Reep [Jn full text]: In the 
above case there has been presented to me 
a motion to stay the effectiveness of the 
final judgment entered by District Judge 
Boyd of the Western District of Tennessee. 

The judgment was entered in a suit against 
defendants brought under §1 of the Sher- 
man Act, charging defendants with a con- 
spiracy to fix and maintain prices. 

By the findings of fact the District Court 
determined that the defendants had con- 
spired with a retail association of liquor 
dealers to eliminate price cutting and estab- 
lish uniform prices, mark-ups and profit 
margins on alcoholic beverages sold in the 
Memphis trading area. It was further found 
that each defendant wholesaler was fully 
aware of the purpose to use fair trade 
agreements as devices for establishing and 
enforcing adherence to uniform retail prices. 
It was further found that said conspiracy 
was carried out by members of the Retail 
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Package Stores Association through organ- 
ized efforts to increase the sales of the 
fair-traded brands against non-fair-traded 
brands. It was found that these efforts 
were successful. It was further found that 
defendant wholesalers participated in ob- 
taining the institution of fair trade prices 
by the manufacturers. 

Upon reaching the conclusion that the 
defendants had participated in an unlawful 
combination and conspiracy to restrain trade 
in interstate commerce in the sale of alco- 
holic beverages, the court entered the 
judgment which is sought to be stayed. 
In summary, the judgment enjoined the 
defendants, jointly and severally, from fur- 
thering any contract or program to sta- 
bilize and control prices, eliminate discounts 
in sales, induce or coerce any person to 
establish or enforce adherence to prices, or 
communicate with any manufacturer in an 
effort to induce the establishment of mini- 
mum or suggested resale prices. The trial 


© 1956, Commerce Clearing House, Inc. 


Number 58—157 
10-4-56 


court overruled defendants’ motion to stay 
this judgment pending appeal. 


For purposes of this motion, here, de- 
fendants object to paragraphs V(A) and 
VI(A) of the judgment. Paragraph V(A) 
restrains them from disseminating “price 
lists or other price information containing 
minimum or suggested resale prices, mark- 
ups, or margins of profit for alcoholic bevy- 
erages to be sold or offered for sale to third 
persons.” Under paragraph VI(A) of the 
judgment, defendants are enjoined for five 
years from entering into or adhering to any 
fair trade contract “which purports to fix 
or control the resale price of any alcoholic 
beverage in the Memphis trading area.” 


Urreparable Injury Claimed] 

Defendants contend that these limitations 
on their activities must seriously affect their 
ability to compete with other wholesalers 
who have not been enjoined from such 
acts, that there is danger that producers of 
alcoholic beverages will withdraw from de- 
fendants their franchise or agency for distri- 
bution, and that they will suffer irreparable 
injury if compelled to abide by the terms 
of the judgment until such time as review 
may be had in this Court under the provi- 
sions of 15 U. S. C. § 29. Defendants alone 
file supporting affidavits. 


Cited 1956 Trade Cases 
Radio Corp. of America v. Rauland Corp. 
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[Scope of Judgment] 


The defendants have been found to have 
violated the antitrust laws and the decree 
has been framed by the judge of the trial 
court to correct the evils which resulted 
from the acts found unlawful. In framing 
a decree a judge has authority to enjoin 
actions otherwise lawful when such action 
is deemed by him necessary to correct the 
evil effects of unlawful conduct. United 
States v. U. S. Gypsum Co. [1950-1951 Trape 
CASES { 62,729], 340 U. S. 76, 88-89; United 
States v. Bausch & Lomb Optical Co. {1944- 
1945 Trape Cases 57,224], 321 U. S. 707, 
724. The decree here leaves open the op- 
portunity to defendants to carry on their 
usual business of selling liquor at whole- 
sale, prohibiting only those selling methods 
which it was thought would continue the 
conspiracy to control resale prices and the 
effects of that conspiracy. 


[Stay Denied] 


Weighing the economic harm and the 
“fear” of future irreparable injuries flowing 
to defendants from the existence of the decree, 
during the pendency of their direct appeal 
to this Court, against the public detriment 
which would result from a continuation of 
unlawful price fixing, the motion for a stay 
is denied. Cf., Yakus v. United States, 321 
U.S. 414, 440-441. 


[68,490] Radio Corporation of America, Plaintiff-Counter-Defendant v. The Rau- 


land Corporation and Zenith Radio Corporation, Defendants-Counter-Claimants; Zenith 
Radio Corporation and The Rauland Corporation, Cross-Claimants v. Radio Corporation 
of America, General Electric Company, and Western Electric Company, Inc., Cross- 
Defendants. 

In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 48 C 1818. Filed March 29, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Damages 
Recoverable—Loss of Profits—Sufficiency of Claim.—A motion to dismiss an antitrust 
counterclaim on the ground that a claim for loss of profits by reason of exclusion from 
foreign trade was fatally defective because it was a mere conclusion and barren of 
essential allegations respecting the method and manner by which the damage was 
inflicted was denied. Under the Federal Rules of Civil Procedure, it is not necessary, 
or even proper, for the pleader to burden his complaint with recitals of the evidence on 
which he intends to rely at the trial. All that is required is a short and simple statement 
of his claim, the grounds of the court’s jurisdiction, and a demand for relief. 


See Private Enforcement and Procedure, Vol. 2, J 9011.200. 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Damages 
Recoverable—Attorneys Fees in Defending Infringement Suits——On a motion to dismiss 
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an antitrust counterclaim, the court denied the counter-defendants’ request that the 
court rule as a matter of law that no recovery can be had for attorneys fees and costs 
to the counter-claimants in defending themselves against patent infringement suits alleged 
to have been brought pursuant to a conspiracy. One who is subjected to vexatious 
litigation brought pursuant to an illegal conspiracy can recover damages incurred thereby. 
The Sherman Act does not exclude any particular kind of damage, and the courts have 
allowed as a proper element of damage, attorneys fees and costs of defending patent 
infringement claims brought pursuant to an illegal scheme. 


See Private Enforcement and Procedure, Vol. 2, f 9011.400. 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Damages 
Recoverable—Patent Royalty Payments.—A counter-defendant’s motion to dismiss an 
antitrust counterclaim on the ground that a claim for the recovery of sums paid to the 
counter-defendant in the form of royalties under a patent license agreement failed to 
state a claim on which relief could be granted was denied. The counter-claimant’s allega- 
tions that the royalties were “extorted” on unpatented materials and on the basis of 
patents known to be invalid, and that the license agreement itself was inherently illegal 
by reason of its “block-booking” of patents, raised issues of fact which could only be 


determined after trial. 


See Private Enforcement and Procedure, Vol. 2, { 9011.400. 


For other decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1956 Trade Cases {[ 68,475 and 68,306, and 1955 Trade Cases {[ 68,144; and 
for a decision of the U. S. Court of Appeals, Seventh Circuit, see 1954 Trade Cases { 67,886. 


Memorandum 
[Motions] 


Icor, District Judge [In full text]: The 
court has before it three motions seeking 
summary disposition of the amended coun- 
terclaims which were permitted to be filed 
on February 11, 1954. While these motions 
raise the same matters which were previ- 
ously urged in opposition to the motion for 
leave to amend, and which have been 
pleaded as special defenses in the replies 
to the counterclaims, nevertheless the court 
has again considered the matter in the 
light of extensive briefs and arguments of 
counsel. 


The motions of RCA and GE ask dis- 
missal of the amended counterclaim on two 
grounds: (1) That it fails to state a claim 
on which relief can be granted; and (2) 
that it is barred by the applicable statute 
of limitations. The motion of Western 
Electric does not question the sufficiency 
of the pleadings, and asks only that the 
claims be limited to damages occurring in 
the two-year period from February 11, 
1952 to February 11, 1954. 
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[Antitrust Counterclaim] 


In the pleadings thus attacked it is 
alleged, in substance, that RCA, GE, West- 
ern Electric, and a number of other com- 
panies, foreign and domestic, undertook a 
world-wide conspiracy to monopolize and 
restrain trade in the electronics industry, 
including the manufacture and sale of radio 
and television receivers, and that pursuant 
to this conspiracy, they undertook to do 
the following things: 

1. Create a pool of all of the patents of 
all of the partners and divide the various 
industries in which the patents are useful 
into “fields” of business activity, with each 
party receiving the exclusive right to con- 
trol the entire pool in the particular “fields” 
assigned to him; 


2. Divide the nations of the world into 
geographical territories, with each party 
assigned one or more exclusive territories 
in which to control the pool in his assigned 
“fields”; 

3. Establish in each of the partners a 
monopoly of patents and patent licensing 
in his field and in his territory; 
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4. Perpetuate the scheme by agreements 
to funnel all new inventions and develop- 
ments into the hands of the companies 
controlling the fields and territories, and 
to acquire for the pool all inventions and 
patents developed outside the pool; 


5. Combine and cooperate with each 
other in instituting and maintaining patent 
infringement litigation against outsiders 
who seek to engage in the business covered 
by the agreements without a license. 


, In carrying out these arrangements RCA 
is alleged to have been given the exclusive 
rights to the “radio field” in the United 
States and to have pursued a systematic 
policy of building up a vast mass of patents, 
many of which are invalid for want of in- 
vention, and to have forced independent 
manufacturers of radio and television re- 
ceivers to accept a package license under 
all of the patents of the pool in order to 
receive rights under any of them. It is 
alleged that RCA has imposed as a condi- 
tion of such licenses the requirements of 
a release of all claims against the con- 
spirators, and of admission of validity of 
the entire mass of patents, and that RCA 
has forced the payment of royalties upon 
unpatented articles and upon patents which 
are invalid. It is alleged that the con- 
spirators have enforced the scheme by 
coercion and intimidation and the bring- 
ing of extensive patent infringement litiga- 
tion against any concern which refuses to 
accept a package license and pay royalty 
on his entire production, whether or not 
covered by any valid patent. 


Zenith and Rauland allege that by reason 
of the arrangements dividing the world 
into exclusive territories they have been 
excluded from trade from the United States 
to Canada and other foreign countries and 
that they have suffered loss and damage 
by reason of patent infringement claims 
asserted on behalf of the pool. They seek 
to recover for loss of profits in foreign 
trade and for attorneys fees in defending 
against patent infringement charges. Zenith 
likewise seeks recovery of royalty payments 
said to have been extorted pursuant to 
the plan. 

For purposes of these motions the allega- 
tions of the counterclaim are deemed to 
be admitted and they may not be dismissed 
by summary judgment unless it is clear 
that there is no showing which could be 
made to justify granting the requested 
relief. 


Trade Regulation Reports 
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[Loss of Profits] 


The claim for loss of profits by reason 
of exclusion from foreign trade is attacked 
by RCA and GE as fatally defective as a 
mere conclusion and as barren of essential 
allegations respecting the method and 
manner by which the damage was inflicted. 


Under the Federal Rules of Civil Pro- 
cedure it is not necessary, or even proper, 
for the pleader to burden his complaint 
with recitals of the evidence on which he 
intends to rely at the trial. All that is 
required is a short and simple statement 
of his claim, the grounds of the court’s 
jurisdiction, and a demand for relief. The 
counterclaim here is well within the re- 
quirements of Rule 8(a) of the Federal 
Rules of Civil Procedure. 


[Attorneys’ Fees] 


RCA and GE also urge that this court 
should as a matter of law now decide that 
no recovery can be had for attorneys fees 
and costs to Zenith and Rauland in defend- 
ing themselves against patent infringement 
suits alleged to have been brought pursuant 
to the conspiracy. Here again the court 
must assume the allegations of the counter- 
claim to be admitted, and it hardly seems 
necessary to state that one who is subjected 
to vexatious litigation brought pursuant to 
an illegal conspiracy can recover damages 
incurred thereby. Section 15 of the Sher- 
man Act (15 USC, sec. 15), under which 
this counterclaim is brought, gives any 
person “who shall be injured in his busi- 
ness or property by reason of anything 
forbidden in the antitrust laws” the right 
to recover “threefold the damages by him 
sustained.” The statute does not exclude 
any particular kind of damage, and the 
courts have in the past, as movants con- 
cede, allowed as a proper element of dam- 
age, attorneys fees and costs of defending 
patent infringement claims brought pur- 
suant to an illegal scheme. Kobe, Inc. v. 
Dempsey Pump Co. [1952 TrapeE Cases 
{ 67,312], 198 F. 2d, 416. 


[Royalty Payments] 


RCA and GE also ask that the claims 
for recovery of sums paid to RCA by 
Zenith in the form of royalties under a 
patent license agreement be dismissed for 
failure to state a claim on which relief can 
be granted, relying principally on the cases 
of Alden-Rochelle, Inc. v. American Soc. of 
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C. A. & P. [1948-1949 Trape Cases {| 62,288], 
80 F. Supp. 888 and Turner Glass Co. v. 
Hartford Empire Co. [1948-1949 TrapE 
Cases § 62,379], 173 F. 2d 49. 


Here again, it must be assumed that the 
facts alleged are admitted. In the counter- 
claim it is alleged, among other things, 
that for the purpose of effectuating the 
conspiracy, RCA as the licensing agent in 
the radio receiver field forced the industry 
to take out a “package license” under all 
of the massed patents of the partners and 
refused to license particular patents; that 
this required the licensees to pay royalties 
on the use of invalid patents which did not 
represent any useful invention and that 
RCA required such licensees to pay royal- 
ties on receivers which did not embody 
any patent, valid or otherwise. 


In the ASCAP and Turner cases, the courts 
were dealing with a record after trial and it 
appeared from the record that the royalty 
payments involved were pursuant to agree- 
ments, not inherently unlawful, which were 
only collateral to the unlawful schemes. 
In both cases, the courts were impressed 
with the fact that the licensees received 
substantial value for the right to use prop- 
erty covered by copyrights and patents 
whose validity and usefulness had not been 
questioned. 


In this case Zenith charges that the 
royalties were “extorted” on unpatented 
materials and on the basis of patents known 
to be invalid; and that the license agree- 
ment itself was inherently illegal by reason 
of its “block-booking’” of patents. 


These allegations raise issues of fact 
which can only be determined after trial. 


[Statute of Limitations] 


There remain a number of complicated 
questions as to the applicability of the 
statute of limitations. They deal wholly 
with the period of time for which, and the 
parties from whom, damages may be re- 
covered. 


It is the position of GE and Western 
Electric that damages are recoverable from 
them for a period limited to two years 
prior to February 11, 1954. Zenith and 
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Rauland argue that Section 17 of the Illi- 
nois Limitations Act applies to this situa- 
tion and that since RCA filed its complaint 
on December 7, 1948 asking damages for 
infringement “within six years,’ claims 
otherwise barred by the two year limitation 
statute are revived as a set-off or counter- 
claim. Under this theory it is said that 
RCA asserts a claim going back to Decem- 
ber 7, 1942, and that the Wartime Tolling 
Statute then in force preserved counter- 
claims going back to June 22, 1940. In 
answer to this contention RCA argues that 
(1) Section 17 of the Illinois Limitations 
Act is unconstitutional, (2) the section does 
not apply to this situation, since the coun- 
terclaim here was not considered a “coun- 
terclaim’ within the meaning of the Act 
at the time it was enacted; (3) in any case 
Section 17 would not extend the period of 
damages to 1940 since RCA is not assert- 
ing any claim of infringement as charged 
in the complaint prior to November 19, 
1948. 


GE and Western Electric urge that as 
cross-defendants, Section 17 of the Illinois 
Limitations Act does not apply to them. 
Zenith and Rauland contend on the other 
hand that when RCA brought its complaint 
in 1948 it was acting pursuant to the con- 
spiracy and for the benefit of GE and 
Western Electric as co-conspirators, plac- 
ing the latter in the same situation as RCA 
insofar as the operation of the statute is 
concerned. 


It would serve no useful purpose to 
attempt to resolve these questions by sum- 
mary judgment at this point. Some of 
them cannot be so resolved since they 
depend upon disputed issues of fact. All 
of them may be dealt with more appropri- 
ately at the conclusion of the trial, since 
they do not relate to the question of whether 
damages may be recoverable, but rather to 
the amount of the damages and from whom 
recovery may be made in the event that the 
charges of the counterclaims are sustained. 


[Motions Denied] 


For the foregoing reasons the motions 
are denied. 
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U.S. v. Haverhill Fuel Oil Dealers’ Assn. 


[| 68,491] Faber, Coe & Gregg, Inc. v, E. J. Korvette, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 136 
N.Y. L. J., No. 63, page 6. Dated September 28, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Person Who May Establish Fair Trade Prices—Distributor—A dis- 
tributor’s complaint alleging violations of fair trade contracts was dismissed on the ground 
that the distributor relied on fair trade contracts which it had made with several retailers. 
The distributor contended that it was an exclusive distributor, that the producers of the 
products distributed by it had verbally fixed the wholesale and retail prices, and that the 


fair trade practices set forth in the complaint had been fixed by the producers. 


See Fair Trade, Vol. 1, J 3172.34. 
[Complaint Dismissed] 


Hecut, Justice [Jn full text]: Defendant 
moves pursuant to Rule 106 of the Rules 
of Civil Practice for dismissal of the complaint 
for insufficiency. Plaintiff, as a distributor, 
sues to enjoin violation of the Feld-Craw- 
ford Act. The complaint relies on fair trade 
agreements made by plaintiff, as distributor, 
with several retailers. It agrees that Auto- 
motive Electric Service Corporation v. Times 
Square Stores Corporation (175 Misc., 865), 
is controlling but avers in its brief that it 


is an exclusive distributor, that the pro- 
ducers of the products distributed by it 
have verbally fixed the wholesale and retail 
prices and that the fair trade practices set 
forth in the complaint have been fixed by 
the producers, The complaint is insufficient 
and the brief can not cure it. The motion 
is granted and the complaint is dismissed, 
with leave to plaintiff to serve an amended 
complaint within twenty days from service 
of a copy of this order, with notice of entry. 
Order signed. 


[] 68,492] United States v. Haverhill Fuel Oil Dealers’ Association; Cranton Fuel 
Oil Co., Inc.; George E. Gagnon; Walter F. Busfield; George H. Cranton; Lawrence 
Bacigalupo; and Raymond Sayers. 


In the United States District Court for the District of Massachusetts. 
No. 56-532-S. Filed September 18, 1956. 


Case No. 1287 in the Antitrust Division of the Department of Justice. 


Civil Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Fuel Oil.—A fuel oil distributors’ association, bulk plant dealers, and officials of the 
association or dealers were prohibited by a consent decree from entering into any con- 
spiracy (1) to fix prices, profit margins, discounts, allowances, or other terms of sale or 
(2) to influence any person with respect to the prices, profit margins, markups, discounts, 
or other terms of sale to be charged or used by such person. Also, the defendants were 
prohibited from controlling, through the association or otherwise, the prices, profit margins, 
or other terms of sale to be charged or used by any person and from distributing any price 
list which purports to indicate any prevailing, standard, or established price of fuel oil, 
except in connection with a bona fide purchase or sale of fuel oil. 


See Combinations and Conspiracies, Vol. 1, § 2011.181, 2011.218, 2017.208. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Enforcement—Trade Association.—An association of fuel oil distributors was ordered by 
a consent decree (1) to admit to membership any bona fide bulk plant or tank truck dealer 
making written application therefor, (2) to cancel and revoke any provision of its by-laws and 
regulations which is inconsistent with the provisions of the consent decree, (3) to serve a 
copy of the consent decree upon each of its present members, (4) to institute and com- 
plete such proceedings as may be necessary to amend its by-laws so as to incorporate 
therein specified provisions of the consent decree and require as a condition of member- 
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ship that all members be bound thereby in the same way that the defendants in the action 
are bound, (5) to furnish all of its present and future members a copy of its by-laws as 
amended, and (6) to expel from membership any member who shall violate the provisions 
of its by-laws incorporating the provisions of the decree when the association shall have 


knowledge of such violation. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8401.21, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Anthony Julian, 
United States Attorney; and W. D. Kilgore, Jr., Worth Rowley, John J. Galgay, Philip 
Bloom, William J. Elkins, Richard B. O’Donnell, and Charles F. B. McAleer. 


For the defendants: John J. Ryan, Jr. 
Final Judgment 


GrorcE C. SWEENEY, District Judge [Jn full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on June 27, 
1956, and each of the defendants having ap- 
peared herein, and the plaintiff and the de- 
fendants, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without this 
Final Judgment constituting evidence or 
admission by the defendants in respect of 
any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact 
or law herein, and upon the consent of the 
parties hereto, it is hereby ordered, adjudged, 
and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a claim against the 
defendants and each of them under Section 1 
of the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity; 


(B) “Fuel Oil” means that oil commonly 
used for heating plants of dwellings and 
places of business and shall be deemed to 
include No. 1 and No. 2 oil, so called; 

(C) “Bulk plant dealer” means persons 
engaged in the business of purchasing fuel 
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oil from distributors for resale to tank 
truck dealers or consumers or to both; 


(D) “Tank truck dealer” means persons 
engaged in the business of purchasing fuel 
oil from bulk plant dealers for resale to 
consumers; 


(E) “Defendant Association” means the 
defendant Haverhill Fuel Oil Dealers’ Associa- 
tion. 

WU 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons in 
active concert or participation with any de- 
fendant who shall have received actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 
[Price Fixing Practices Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining or furthering, or claiming any 
rights under, any contract, combination, 
conspiracy, agreement, understanding, plan 
or program among themselves or with any 
other person: 


(a) to fix, establish, stabilize or maintain 
prices, profit margins, discounts, allowances, 
or other terms and conditions of sale of fuel 
oil to third persons; 


(b) to influence or attempt to influence 
any third person with respect to the price 
Or prices, profit margins, markups, dis- 
counts, or other terms and conditions of 
sales to be charged or used by such third 
person for the sale of fuel oil. 


Vv 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: 
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(a) controlling or attempting to control 
through the defendant Association or other- 
wise, the prices, profit margins, markups, 
discounts or other terms or conditions of 
sale to be charged or used by any other 
person engaged in the fuel oil business for 
the sale of fuel oil; 

(b) distributing or disseminating, in any 
manner, any price list or price bulletin to 
any person engaged in the fuel oil business 
which purports to indicate any prevailing, 
standard or established price of fuel oil, ex- 
cept in connection with the bona fide pur- 
chase or sale of fuel oil from or to such 
other person. 


VI 
[Association Membership and Rules] 


Defendant Association is ordered and 
directed: 

(a) to admit to membership any bona fide 
bulk plant or tank truck dealer making 
written application therefor, provided, how- 
ever, such dealer may be subsequently dropped 
from membership for failure to pay dues; 


(b) to cancel and revoke any provision 
of its by-laws, rules and regulations, in- 
cluding Paragraph 8 of its Rules and Regu- 
lations relating to sales of fuel oil below 
“established prices,’ which is inconsistent 
with the provisions of this Final Judgment; 


(c) within thirty (30) days after the entry 
hereof to serve by mail upon each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the Attorney General or the As- 
sistant Attorney General in Charge of the 
Antitrust Division, proof by affidavit of serv- 
ice upon each such member; 

(d) to institute forthwith and to complete 
within three months from entry of this Judg- 
ment such proceedings as may be appro- 
priate and necessary to amend its by-laws 
so as to incorporate therein Sections IV 
and V of this Judgment and require as a 
condition of membership or retention of 
membership that all present and future 
members be bound thereby in the same way 
that the defendants herein are now bound; 


(e) to furnish to all its present and future 
members a copy of its by-laws as amended 
in accordance with subsection (d) of this 
Section VI; 

(f) to expel promptly from membership 
any present or future member of the de- 
fendant who shall violate the provisions of 
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its by-laws incorporating Sections IV and 
V of this Judgment when the said defend- 
ant shall have knowledge of such violation. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
any defendant, and without restraint or in- 
terference, to interview officers and employees 
of such defendant who may have counsel 
present, regarding any such matters. For 
the purpose of securing compliance with this 
Final Judgment, any defendant, upon the 
written request of the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section VII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings for the purpose of securing com- 
pliance with this Final Judgment in which 
the United States is a party or as otherwise 
required by law. 

VIII 
[Jurisdiction Retained | 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifica- 
tion or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations thereof. 
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[] 68,493] United States v. Garden State Retail Gasoline Dealers Association, Inc., 
Anthony Vitolo, and Irving Lichtenstein. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 482-55. Filed September 19, 1956. 


Case No. 1239 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Gasoline.—A retail gasoline dealers’ association and two individuals were prohibited 
by a consent decree from entering into any understanding with any retailer or any asso- 
ciation of retailers to fix prices, pricing methods, or other terms for the sale of gasoline 
to consumers, and from suggesting to any other retailer the prices to be charged by such 
other retailer or circulating any price list containing any prices for the sale of gasoline 
agreed upon by two or more retailers. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218, 2017.208. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Preventing 
Persons from Selling.—A retail gasoline dealers’ association and two individuals were 
prohibited by a consent decree from entering into any understanding with any retailer or 
association of retailers to hinder, restrict, limit, or prevent any person from selling gasoline 
to customers, and from hindering, restricting, limiting, or preventing any person from 
selling gasoline. 


See Combinations and Conspiracies, Vol. 1, { 2005.575, 2017. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Membership 
in Association.—A retail gasoline dealers’ association and two individuals were each pro- 
hibited by a consent decree from being a member of, contributing anything of value to, 
or participating in any of the activities of, any trade association, the activities of which are 
inconsistent with the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, J 2017.121. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Dissolution of Association—A retail gasoline dealers’ association and two individuals 
were ordered to institute such action as may be necessary to dissolve the association under 
the laws of the state of its incorporation, to complete such dissolution within the minimum 
period of time permitted by such laws, and to file an affidavit setting forth the fact of 
their compliance upon the completion of such dissolution. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—wNotice of Judgment.—A retail gasoline dealers’ association was ordered by a consent 
decree to cause to be published in a specified trade magazine an advertisement setting 
forth a summary of the substantive provisions of the consent decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and Worth Rowley, 
John D. Swartz, Charles F. B. McAleer, W. D. Kilgore, Jr., Richard B. O’Donnell, Walter 
W. K. Bennett, and Bernard Wehrmann, Attorneys, Department of Justice. 


For the defendants: Anthony D. Rinaldo for Garden State Retail Gasoline Dealers 
Association, Inc., and Anthony Vitolo; and Norman Fischbein for Irving Lichtenstein. 


Final Judgment having appeared herein and the plaintiff and 

WortenpYkE, District Judge [Jn full text]: the defendants, by their respective attor- 
The plaintiff, United States of America, meys, having severally consented to the 
having filed its complaint herein on May entry of this Final Judgment without trial 
25, 1955, and each of the said defendants or adjudication of any issue of fact or law 
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herein, and without this Final Judgment 
constituting evidence or admission by any 
defendant in respect of any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of 
fact or law herein, and upon the consent 
of all the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and all the parties hereto. 
The complaint states a claim upon which 
relief may be granted against the defend- 
ants and each of them under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, firm, association, corporation 
or other legal entity; 

(B) “Defendant association” shall mean 
the defendant Garden State Retail Gasoline 
Dealers Association, Inc.; 


(C) “Retailer” shall mean any person 
who sells gasoline to consumers. 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its of- 
ficers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with any defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 


[Dissolution of Association] 


The defendants are ordered and directed: 
(A) Forthwith to institute such action as 
may be necessary to dissolve the defendant 
association under the laws of the State of 
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New Jersey and to complete such dissolu- 
tion within the minimum period of time 
permitted by the laws of the State of New 
Jersey; 

(B) Upon the completion of such dissolu- 
tion of the defendant association, to file 
an affidavit with this Court and with the 
Attorney General setting forth the fact of 
their compliance with this Section. 


V 
[Price Fixing—Restrictions on Sales] 


The defendants are jointly and severally 
enjoined and restrained from, directly or 
indirectly, entering into, adhering to, en- 
forcing, maintaining or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program with any retailer or 
with any association or central agency of or 
for retailers: 

(A) To fix, determine, establish, maintain 
or stabilize prices, pricing methods, dis- 
counts, mark-ups or other terms or condi- 
tions for the sale of gasoline to consumers; 

(B) To hinder, restrict, limit or prevent 
any person from selling gasoline to con- 
sumers. 


VI 


The defendants are jointly and severally 
enjoined and restrained from, directly or 
indirectly: 

(A) Suggesting, or attempting to suggest 
to any other retailer the price or prices, or 
other terms or conditions to be charged by 
such other retailer for the sale of gasoline 
to any other person; 

(B) Hindering, restricting, limiting or 
preventing or attempting to hinder, restrict, 
limit or prevent any person from selling 
gasoline; 

(C) Circulating, exchanging or using, in 
any manner, any price list or purported 
price list containing or purporting to con- 
tain any prices, terms or conditions for the 
sale of gasoline agreed upon or established 
pursuant to agreement between two or 
more retailers; 

(D) Being a member of, contributing 
anything of value, or participating in any 
of the activities of, any trade association 
or other organization, the activities of which 
are inconsistent in any manner with any 
of the provisions of this Final Judgment. 
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VII 
[Notice of Judgment] 


Defendant association is ordered and di- 
rected, at the earliest practical date, to cause 
to be published in the trade magazine THE 
GASOLINE RETAILER an advertisement, in a 
form first approved by plaintiff, setting 
forth a summary of the substantive provi- 
sions of this Final Judgment. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made 
to its principal office, be permitted, subject 
to any legally-recognized privilege, (A) 
reasonable access, during the office hours 
of such defendant, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and (B) subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference, 
to interview officers and employees of such 


[] 68,494] Colgate-Palmolive Company 
Intervenor v. Max Dichter & Sons, Inc. et al. 


In the United States District Court for the District of Massachusetts. 


No. 56-297-A. Dated July 12, 1956. 
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defendant who may have counsel present, 
regarding any such matters. Upon such 
written request said defendant shall submit 
such written reports with respect to any 
of the matters contained in this Final Judg- 
ment as from time to time may be necessary 
for the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section VIII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Department except in the course of 
legal proceedings in which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 
IX 
[Jurisdiction Retained] 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


and The Sperry & Hutchinson Company, 


Civil Action 


Massachusetts Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Policy— 
Retailers’ Issuance of Trading Stamps—Motion for Declaratory Judgment—Where a 
court first refused to issue a preliminary injunction restraining nonsigners from selling a 
fair trader’s products below their fair trade prices because the fair trader had failed to 
enforce its prices against retailers who issued trading stamps with the purchase of the 
fair traded products, and then, upon a showing by the fair trader that it had notified 
retailers to stop issuing such stamps and that it was prepared to sue those who did not 
comply, issued such a preliminary injunction, the court refused to accept for filing a 
motion, by an intervening trading stamp company, for a declaratory judgment as to 
the question of whether the issuance of trading stamps conflicts with the Massachusetts 
Fair Trade Act. The court ruled that this question has been rendered moot, that the 
intervenor has no controversy with either of the parties, and that the question is in litiga- 
tion between the same parties in the courts of Massachusetts. Also, the court noted that 
its opinion denying the issuance of the preliminary injunction, so far as it purports to 
affect the intervening trading stamp company, is obiter dicta. 


See Fair Trade, Vol. 1, ] 3294, 3440.23. 
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For the plaintiff: Withington, Cross, Park & McCann by John F. Groden, Boston, 
Mass., and Samuel Lane of Casey, Lane and Mittendorf, New York, N. Y. 


For the intervenor: Sullivan & Worcester by Edward H. Bennett, Jr., Boston, Mass., 


for the Sperry & Hutchinson Company. 


For the defendants: Henry Gesmer and Newton A. Lane, Boston, Mass. 


For prior opinions of the U. S. District Court, District of Massachusetts, see 1956 


Trade Cases { 68,381. 


Second Supplemental Opinion 
[Plaintiff Intervenor] 


AupricH, District Judge [Jn full text]: 
Because of the circumstances referred to 
in my supplemental opinion of June 20, 
1956 a question has arisen as to what action 
I should take with respect to S. & H., plain- 
tiff intervenor. It seems to me that the 
matter on which it sought a determination 
has now become moot. At an earlier stage 
of the case defendants took the position 
that they had, in effect, an affirmative de- 
fense arising out of plaintiff’s toleration of 
the giving of trading stamps with its fair- 
traded articles. Following my opinion of 
June 8, and before any judgment had been 
entered, plaintiff took steps to rectify this, 
and the circumstances giving rise to this 
special defense, if it ever was a defense, no 
longer exist. As between plaintiff and de- 
fendants that question would appear to have 
become moot. This point is not estab- 
lished by, but it is accentuated by virtue of 
the fact that these parties inform me that 
none of them wishes to appeal. I find it 
difficult under these circumstances, not only 
to see what relief is open to intervenor, but 
even against whom I can properly deny 
it relief, as the underlying basis for either 
is gone. 


[Motion for Declaratory Judgment] 


Appreciating this difficulty intervenor has 
sought to file a motion, with supporting 
affidavit, for entry of a declaratory judg- 
ment. I do not see how this helps the 
situation. With whom does intervenor have 
acontroversy? Not with plaintiff. Plaintiff 
originally advanced the same contentions as 
intervenor. It has now abandoned those 
contentions, but it does not now contend 
the opposite, at least in this proceeding, 
nor with defendants. There was originally 


a dispute with the defendants, but the 
subject-matter of the dispute has now dis- 
appeared, at least in this proceeding. The 
defendants have never issued trading stamps, 
and do not now seek to. Consequently, if 
I were to enter a judgment on the merits 
against intervenor, and intervenor were to 
appeal, who would be the appellee? Equally, 
who would be the appellant if I were to 
change the views expressed in my original 
opinion, so far as they relate to intervenor. 


[State Court Litigation] 


Intervenor maintains, and, indeed, I have 
already found, that the question of whether 
the issuance of trading stamps conflicts with 
the fair trade law is in litigation between 
these same parties in the Massachusetts 
courts. It argues that this indicates the 
existence of a controversy. The difficulty 
with this argument is that by the same 
token it discloses that the controversy will 
be there resolved, so that there is no need 
of further considering it here. This is not 
a case like Occidental Life Ins. Co. v. Nichols, 
5 Cir., 216 F. 2d 839, where the state litiga- 
tion might not dispose of the controversy. 
On the contrary, the state court should 
dispose of it, and it being a question of 
Massachusetts law, it is appropriate that it 
be the one to do so. My opinion of June 8, 
1956 was no more than an attempt to rule 
on what I believed to be the Massachusetts 
law, on a matter then before me. It is now 
further downgraded, so far as it purports 
to affect intervenor, to obiter dicta. 


[Ruling] 


I refuse to accept for filing, as matter of 
law, or alternatively, as a matter of discre- 
tion, plaintiff intervenor’s motion for entry 
of a declaratory judgment, and I dismiss as 
moot its original complaint. 
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[7 68,495] Klor’s, Inc. v. Broadway-Hale Stores, Inc., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 35274. Filed September 13, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suits for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Public—In an action by a retail store, one of 
hundreds in a city engaged in the sale of the same kind of merchandise, charging that 
certain suppliers, at the request of a competing retailer, would not sell it certain mer- 
chandise in violation of the Sherman Act, the defendants’ motions to dismiss and for 
summary judgment were granted. A cause of action under the Sherman Act was not 
established since private damage caused by a public wrong proscribed by the Act was 
not shown. 


See Combinations and Conspiracies, Vol. 1, § 2005.785; Private Enforcement and 
Procedure, Vol. 2, { 9009.475. 


For the plaintiff: Irvin Goldstein, San Francisco, Cal. 


For the defendants: Pillsbury, Madison & Sutro; McEnerney & Jacobs; Gavin, 
McNab, Schmulowitz, Sommer & Wyman; Cooley, Crowley, Gaither, Godward Castro 
& Huddleson; Morrison, Foerster, Holloway, Shuman & Clark; Gibbs & Gideon; Herbert 
E. Hall; Brobeck, Phleger & Harrison; Crimmins, Kent, Draper & Bradley; Philip S. 
Ehrlich; Bacigalupi, Elkus & Salinger; David Livingston; and H. W. Glensor, all of 
San Francisco, Cal. 


Order Granting Defendants’ Motions to 
Dismiss and For Summary Judgment 
in Favor of Defendants as to 
Count One of the Complaint 


Louis E. GoopMaAn, District Judge [Jn 
full text]: It appears from the allegations 
of count one of the complaint and from the 
undisputed affidavits supporting the motion 
for summary judgment that there is no 
genuine issue of fact respecting the claim 
for relief tendered by count one of the 
complaint. 

Count one is not a cause of action under 
the Sherman Anti Trust Act. It is not 
concerned with private damage caused by a 
public wrong proscribed by the Act. 


It is just the case of a retail store in the 
Mission District of San Francisco—one of 
hundreds in the city engaged in selling the 
same kind of merchandise—which has a 
plaint that certain supplier defendants won’t 
sell it some merchandise, allegedly at the 
behest of one of its competitors. It. is 
purely a private quarrel, (perhaps other- 
wise legally remediable) arising out of some 
undisclosed cause—the nature of which we 
may suspect, but do not know. 


There is not the slightest basis either in 
substantiality or law for the exercise of 
our jurisdiction. 


The motions are granted. 
Present an order and judgment accordingly. 


[] 68,496] C. C. Stanton, trading and doing business as Stanton Oil Company v. 


The Texas Company. 


In the United States District Court for the Southern District of Florida, Jacksonville 


Division. No. 2884-Civil-J. Memorandum and Findings dated May 30, 1955; corrected by 
Supplemental Memorandum dated November 14, 1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Analysis of Clayton Act, Section 2(a)—Civil Statute—Re- 
covery of Punitive Damages.—A seller who charges that a competitor discriminated in 
price in violation of Section 2(a) of the Clayton Act, as amended by the Robinson-Patman 
Act, could not recover punitive damages from the competitor since Section 2(a) of the 
Act is a civil statute only and enforceable exclusively by suits for treble damages and 
injunctive relief. Therefore, the seller’s allegations seeking punitive damages are without 
basis in law. 
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: esta Price Discrimination, Vol. 1, { 3505; Private Enforcement and Procedure, Vol. 2, 


Price Discrimination—Discrimination Between Competing Purchasers Under Section 
Sy Gi Robinson-Patman Act—Applicability to Competing Sellers—Punitive Damages.— 
Competing sellers (the plaintiff and defendant) do not come within the criminal provi- 
sions of Section 3 of the Robinson-Patman Act, which applies by its terms only to 
injuries to competing purchasers. Furthermore, since the plaintiff’s price to a customer 
was exactly the same as the defendant’s price to such customer and was given to such 
customer by the plaintiff more than three months prior to the time that the defendant 
began to serve such customer, the defendant’s price was not given to such customer for 
the purpose of destroying competition or eliminating the plaintiff as a competitor, and 
the defendant’s price was not an unreasonably low price for the purpose of destroying 
competition or eliminating the plaintiff as a competitor. 


The defendant’s price to the customer was not violative of the Robinson-Patman Act 
as to the plaintiff and the plaintiff could not rely upon any violations as to a third party 
as a basis for punitive damages since, where recoverable at all, punitive damages are 
recoverable only by the party against whom the criminal violation is directed and are 


not recoverable by a party not affected by such violation. 


See Price Discrimination, Vol. 1, { 3551; Private Enforcement and Procedure, Vol. 2, 


7 9011. 


For the plaintiff: Latham & Mizell, Jacksonville, Fla. 
For the defendant: Osborne, Copp & Markham, Jacksonville, Fla. 


Memorandum and Findings 
[Punitive Damages—Civil Statute] 


Bryan Simpson, District Judge [Jn full 
text]: The Court makes the following 
findings: 

1. The allegations of violations by de- 
fendant of the Robinson-Patman Act con- 
tained in plaintiff’s original complaint and 
as admitted in plaintiff's argument, relate 
only to the price discrimination provisions 
contained in Section 1 of said Act amend- 
ing Section 2 of the Clayton Act (15 
U. S. C. Sec. 13(a)) which provision is a 
civil statute only, enforceable exclusively 
by suits for treble damages and injunctive 
relief. Therefore, plaintiff’s allegations 
seeking punitive damages based on defend- 
ant’s alleged violation of a criminal statute 
as constituting the basis for punitive dam- 
ages, are without basis in law. 


[Right of Competing Seller] 


2. Plaintiff and defendant are competing 
sellers and therefore do not come within 
the criminal provisions of Section 3 of 
said Act (15 U. S. C. Sec. 13a) which pro- 
hibits in part certain knowing discrimina- 
tions in price and applies by its terms only 
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to injuries to competing purchasers. Also, 
since plaintiff admits that his price to 
Horne’s of Bayard, Inc., was exactly the 
same as defendant’s price to such customer 
and was given to such customer by plaintiff 
more than three months prior to the time 
that defendant began to serve such cus- 
tomer, defendant’s price was not given to 
such customer for the purpose of destroy- 
ing competition or eliminating plaintiff as a 
competitor and defendant’s said price was 
not an unreasonably low price for the pur- 
pose of destroying competition or eliminat- 
ing plaintiff as a competitor within the 
meaning of the remaining prohibitions of 
Section 3 of the Act. 

Further, as indicated in Finding 1, plain- 
tiff admits that his allegations of violations 
by defendant of the Robinson-Patman Act 
relate only to Section 1 of said Act and do 
not include Section 3. 


[Punitive Damages—Criminal Statute] 


3. Defendant’s price to said Horne’s was 
not violative of the Robinson-Patman Act 
as to plaintiff and plaintiff could not rely 
upon any violations (none was alleged) as 
to a third party as a basis for punitive 
damages since, where recoverable at all, 
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punitive damages are recoverable only by 
the party against whom the criminal viola- 
tion is directed and are not recoverable 
by a party not affected by such violation. 


[Amended Complaint] 


4. The amended complaint submitted with 
the motion for leave to file same presents 
no essential differences in fact or law from 
the original complaint ruled upon by the 
Court in its order of April 4, 1955, in which 
the Court denied defendant’s motion for 
summary judgment except as to the por- 
tions of the complaint seeking punitive 
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damages, as to which the motion was 
granted, and in which order all allegations 
seeking punitive damages under the Robinson- 
Patman Act or otherwise were stricken. 


[Basis of Findings] 


The above findings are based upon all the 
pleadings, the answers, interrogatories and 
depositions, and the documents and letters 
on file herein, all of which were available 
to the Court on defendant’s motion for 
summary judgment, which said motion was 
denied except as to the portions relating 
to punitive damages. 


[1 68,497] Federal Trade Commission v. The American Crayon Company. 


In the Supreme Court of the United States. 


October 8, 1956. 


October Term, 1956. No. 95. Dated 


On writ of certiorari to the United States Court of Appeals for the Sixth Circuit. 


Clayton Antitrust Act 


Federal Trade Commission Enforcement and Procedure—Price Discrimination—Cease 
and Desist Order—Court Review—Supreme Court Judgment—Court of Appeals Judgment 
on Remand.—Where the United States Supreme Court reversed a judgment of a Court of 
Appeals which had affirmed and enforced a Federal Trade Commission order relating to 
Section 2(d) of the Clayton Act, as amended, but had set aside that part of the order relat- 
ing to Section 2(a) of the Act because violations of this part of the order were not disclosed, 
the Court of Appeals, upon remand, reversed and set aside its prior judgment. On appeal, 
the United States Supreme Court reversed this judgment and directed the Court of Appeals 
(1) to affirm and enforce the Commission’s order issued pursuant to Section 2(d) of the 
Act and (2) to consider and pass upon the Commission’s petition for affirmance and en- 
forcement of its order issued pursuant to Section 2(a) of the Act. 


See Price Discrimination, Vol. 1, { 3508.132, 3522.426, 3522.655; FTC Enforcement and 
Procedure, Vol. 2, { 8801. 


For the petitioner: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; Daniel M. Friedman, Attorney, Department of Justice; Earl W. 
Kintner, General Counsel; and Robert B. Dawkins, Assistant General Counsel, Federal 
Trade Commission. 


For the respondent: Thomas F. Butler, Jr., Toledo, Ohio; Richard R. Kruse, of 
counsel, Sandusky, Ohio; and John B. Spitzer, of counsel, Toledo, Ohio. 


For a prior opinion of the U.S. Supreme Court, see 1955 Trade Cases {| 68,204, revers- 
ing a judgment of the U. S. Court of Appeals, Sixth Circuit, 1955 Trade Cases {] 68,044, in 
FTC Docket 4142. 

[Judgment Reversed] Trade Commission’s order issued pursuant 


Per Curram [In full text]: The petition 1° Section 2(d) of the Clayton Act; and (2) 


for writ of certiorari is granted and the 
judgment is reversed. The case is re- 
manded with directions as follows: (1) to 
affirm and enforce paragraphs numbered 4 
and 5 and the unnumbered paragraph fol- 
lowing paragraph numbered 5 of the Federal 
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to consider and pass upon the Federal Trade 
Commission’s petition for affirmance and 
enforcement of the provisions of paragraphs 
numbered 1, 2 and 3 of the Federal Trade 
Commission’s order issued under Section 
2(a) of that Act. 
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Rivoli Trucking Corp. v. New York Shipping Assn. 


[68,498] Rivoli Trucking Corporation v. New York Shipping Association; New 
York Shipping Association, Inc.; Alcoa Steamship Company Inc.; American Export Lines, 
Inc. ; American-Israeli Shipping Co., Inc.; American President Lines, Ltd.; Anchor Ter- 
minal Service Co., Inc.; Argentine State Line; Associated Operating Co.; Atlantic Steve- 
doring Co. Inc.; Barber Steamship Lines, Inc.; Bay Ridge Operating Co., Inc.; Belgian 
Line Incorporated; Black Diamond Steamship Corp.; Boise-Griffin Steamship Co., Inc.; 
Booth American Shipping Corporation; Bull-Insular Line, Inc.; John T. Clark & Son; 
Commercial Stevedoring Co. Inc.; Concordia Line; Cosmopolitan Shipping Company Inc.; 
Cunard Steam-Ship Company Ltd.; East Coast Overseas Corp.; Farrell Lines Incorpo- 
rated; Fearnley & Eger Inc.; Fern Line; French Line (Compagnie Generale Transatlan- 
tique); Funch, Edye & Co. Incorporated; Furness, Withy & Co. Ltd.; Grace Line Inc.; 
J. R. Hanson Construction Co, Inc.; Holland-America Line; Huron Stevedoring Corpora- 
tion; International Freighting Corporation Inc.; International Terminal Operating Co. 
Inc.; Isbrandtsen Company Inc.; Isthmian Lines Inc.; Jarka Corp.; Lloyd Brasileiro; 
Luckenbach Steamship Company Inc.; Marra Bros. Inc.; Maude/James Inc.; John W. 
McGrath Corporation; Mersey & Hudson Wharfage Corp.; Moore-McCormack Lines 
Inc.; North Atlantic & Gulf Steamship Company Inc.; Norton, Lilly & Company; Nor- 
wegian America Line Agency Inc.; N. Y. K. Line (Nippon Yusen Kaisha); O. S. K. 
Line; A. Pellegrino & Son Inc.; Pioneer Terminal Corp.; Pittston Stevedoring Corp.; 
Prudential Steamship Corporation; Royal Netherlands Steamship Company; Seaboard 
Contracting Company Inc.; Sealand Rock & Terminal Corp.; Seaway Stevedoring Co.; 
States Marine Corporation; States Terminal Corporation; Stockard Steamship Corpora- 
tion; Torm Lines; Transoceanic Terminal Corporation; United Port Service Company; 
United States Lines Company; United States Navigation Company Inc.; Universal 
Terminal & Stevedoring Corp.; Venezuelan Line; Virginia Stevedoring Corporation; 
Ward Line; West Coast Line Inc. 


In the United States District Court for the Southern District of New York. Civil 
110-316. Filed September 25, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Applicability to Com- 
mon Carriers and Regulated Industries—Primary Jurisdiction of Federal Maritime Board 
—Shipping Act.—A trucker’s treble damage action charging that common carriers, terminal 
operators, and stevedores excluded its trucks from a defendant’s pier, subjected it to the 
penalty of demurrage charges, and engaged in unethical] trade practices in violation of the 
antitrust laws was dismissed on the ground that the court lacked jurisdiction over the 
subject matter of the action, since the action alleged violations of the Shipping Act and 
primary jurisdiction over violations of the Shipping Act is vested in the Federal Maritime 
Board. The trucker’s contention that the Shipping Act nowhere provides for “truckers” 
was rejected. A person need not be subject to the Shipping Act to have rights under the 
Act, which provides that any person may file with the Board a complaint setting forth 
violations of the Shipping Act by any person subject to the Act. Primary proceedings 
charging a defendant, who is subject to the Shipping Act, with a violation of the Shipping 
Act must be brought before the Board. This rule is applicable to a claim for damages as 
well as a claim for injunctive relief. 


See Combinations and Conspiracies, Vol. 1, J 2039.90; Private Enforcement and Pro- 
cedure, Vol. 2, { 9007.60. 

For the plaintiff: Robert E. L. Welch, New York, N. Y. 

For the defendants: Burlingham, Hupper & Kennedy; Kirlin, Campbell & Keating; 
and Herman Goldman, all of New York, N. Y. 


Memorandum trust laws to recover treble damages for 
[Primary Jurisdiction Issue] injuries suffered due to an alleged con- 


Dimocxk, District Judge [Jn full text]: spiracy by defendants. Plaintiff is in the 
Plaintiff brings this action under the anti- business of picking up freight at the ter- 
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minals and delivering the freight to con- 
signees. Defendants are common carriers 
in foreign and interstate commerce, ter- 
minal operators, and stevedores. Defend- 
ants and the Federal Maritime Board now 
move pursuant to Rule 12b, F. R. C. P., to 
dismiss this action on the ground that this 
court lacks jurisdiction over the subject 
matter, as primary jurisdiction over viola- 
tions of the Shipping Act, 39 Stat. 728; 46 
U.S. C. § 801 et seqg., is vested in the Federal 
Maritime Board pursuant to the provisions 
of that Act. 

Plaintiff raises two issues in resisting this 
motion for dismissal. First, that it is not 
subject to the Shipping Act. Second, that the 
cause of action is within the general Juris- 
diction of this court. 


[Scope of Shipping Act] 


Plaintiff states that it is a “trucker,” that 
the Shipping Act nowhere provides for 
“truckers,” therefore plaintiff is not subject 
to the Shipping Act. Plaintiff need not be 
subject to the Shipping Act to have rights 
under it. Section 22 of the Shipping Act 
provides, in part: 

“Any person may file with the commis- 
sion a sworn complaint setting forth any 
violation of this chapter by a common 
carrier by water, or other person subject 
to this chapter, and asking reparation for 
the injury, if any, caused thereby.” (Em- 
phasis added) 


Plaintiff’s second issue is that its claim is 
within the general jurisdiction of the court. 
Plaintiff alleges that its trucks and loading 
equipment have unreasonably been refused 
admission to defendant’s pier, that it has 
been subject to the penalty of demurrage 
charges, that it has been “locked out” from 
defendant’s terminals, and that defendants 
have engaged in and are continuing to en- 
gage in unethical trade practices and wrong- 
ful conduct. Section 16 of the Shipping Act 
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makes it unlawful for any common carrier 
by water, or other person subject to this 
Act, “to give any undue or unreasonable 
preference or advantage to any particular 
person * * * or to subject any particular 
person * * * to any undue or unreasonable 
prejudice or disadvantage in any respect 
whatsoever.” Section 17 of the Shipping 
Act provides 
“Every such carrier and every other per- 
son subject to this act shall establish, 
observe, and enforce just and reasonable 
regulations, and practices relating to or 
connected with the receiving, handling, 
storing, or delivering of property.” 


If the allegations of the complaint are true 
there would be a violation of the Shipping 
Act, over which the Federal Maritime Board 
has primary jurisdiction. 


[Rule] 


Primary proceedings charging a defend- 
ant, who is subject to the Shipping Act, 
with a violation of the Shipping Act must 
be brought before the Federal Maritime 
Board. United States Navigation Co. v. Cu- 
nard Steamship Co., 284 U. S. 474; Far East 
Conference v. United States [1952 TRADE 
CasEs J 67,241], 342 U. S. 570; United States 
v, Alaska S. S. Co., D. C. W. D. Wash. [1952 
TravE Cases § 67,354], 110 F. Supp. 104; 
American Union Transport v. River Plate and 
Brazil Conference, D. C. S. D. N. Y. [1954 
TravbeE Cases { 67,913], 126 F. Supp. 91, aff’d 
on opinion below, 2 Cir. [1955 Trape Cases 
J 68,052], 222 F. 2d 369. 


[Applicability to Damage Claims] 


Plaintiff attempts to avoid the effect of 
this rule by asking for damages rather than 
an injunction but the rule is applicable with 
respect to claims for damages. American 
Umion Transport Co. v. River Plate and Brazil 
Conference, supra. 


[] 68,499] Davis Pleating and Button Co. v. The California Sportswear & Dress 


Association, Inc., etc., et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 18479-WM. Dated January 27, 1956. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Labor Unions—Collective Bargaining Contracts— 
Employers Agreement to Deal Only with Union Suppliers—Legality—Preliminary Injunc- 
tion.—A non-union manufacturer of wearing apparel accessories was not entitled to a 
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preliminary injunction restraining labor unions and employers engaged in the ladies’ wear- 
ing apparel industry from enforcing a provision of their collective bargaining contracts 
under which the employers agreed to deal only with manufacturers of wearing apparel 
accessories who have contractual relations with one of the unions. Even assuming that the 
Provision of the contracts constitutes a contract, combination, or conspiracy in restraint of 
trade between the unions and the employers, the manufacturer failed to establish that the 
non-union parties entered into such contract, combination, or conspiracy for the purpose 
or object of receiving some trade benefit. A labor union loses its immunity from the 
operation of the antitrust laws by becoming a party to any contract, combination, or con- 
spiracy in restraint of trade to which persons other than labor unions are parties. To lose 
such immunity, one of the purposes or objects of the contract, combination, or conspiracy 
must be some benefit to the non-union parties proximately resulting from the unlawful 
restraint upon trade. 

See Combinations and Conspiracies, Vol. 1, J 2101.063, 2111. 

For the plaintiff: Frank A. Mouritsen. 

For the defendants: Wilbur E. Quint for Associated Sportswear Manufacturers of 
Los Angeles and Anjac Fashions. Alexander K. Ginsberg for Dan A. West. Charles 
K. Hackler and Basil Feinberg for defendant unions. Eugene B. Shapiro and Harry C. 
Cogen, by Eugene B. Shapiro, for Alex Coleman, Inc., and California Sportswear & Dress 


Association. Denison, Dietrich & Anderson, by James H. Denison, for Los Angeles Coat 


and Suit Manufacturers Association. 


Order on Plaintiff’s Motion for Pre- 
liminary Injunction 


Matues, District Judge [In full text]: 
Plaintiff’s motion for a preliminary injunc- 
tion having been heard and submitted for 
decision, and it appearing to the court: 


(a) That plaintiff invokes the jurisdiction 
of this Court under 15 U. S. C., P. 26, and 
seeks a preliminary injunction to prevent 
threatened loss or damage to plaintiff’s busi- 
ness due to claimed violation of the anti- 
trust laws (15 U. S. C., PP 1-33); 

(b) That plaintiff is a California cor- 
poration engaged in the manufacture in 
California of accessories such as buttons 
and pleating applied to ladies’ wearing ap- 
parel, and a substantial portion of the goods 
upon which plaintiff does work moves in 
interstate commerce; 

(c) That sometime prior to February 23, 
1955 one of the defendant unions, namely, 
the Joint Council of Sportswear, Cotton 
Garment, Undergarment and Accessory 
Workers Union of Los Angeles, A. F. L., 
attempted unsuccessfully to organize the 
employees of plaintiff, and is presently en- 
gaged in a labor dispute with plaintiff, 
within the meaning of 29 U.S. C. p. 113(c); 

(d) That as part of its attempt to organ- 
ize plaintiff's employees, defendant Joint 
Council has invoked and demanded enforce- 
ment of section 32 of the collective bargain- 
ing agreements entered into between the 
defendant unions and various employer firms 
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engaged in the ladies wearing apparel indus- 
try, including Jack Needleman, doing busi- 
ness as Anjac Fashions, and defendant Alex 
Coleman, Inc.; which section 32 provides 
in part that firms “who cause to be manu- 
factured or purchase shoulder pads, belts, 
embroidery covered buttons, pleating and 
tucking on garments, etc. shall deal only with 
such firms as are in contractual relations 
with the union or any affiliate of the Inter- 
national Ladies’ Garment Workers’ Union”; 

(e) That plaintiff is not in contractual 
relations with any union and by virtue of 
defendant Joint Council’s action under sec- 
tion 32 of the agreement between defendant 
unions and other employers in the industry, 
Anjac Fashions and defendant Alex Cole- 
man, Inc. have ceased doing business with 
plaintiff; 

(f) That defendant Joint Council threat- 
ens similar action to be taken now with 
respect to other employers who are “in 
contractual relations” with defendant unions 
and presently doing business with plaintiff; 

(g) That “every contract, combination 

or conspiracy, in restraint of trade or 
commerce among the several States’ is il- 
legal (15 U. S. C. P. 1), and any firm “shall 
be entitled to sue for and have injunctive 
relief, in any court of the United States 
having jurisdiction over the parties, against 
threatened loss or damage by a violation 
of the anti-trust laws ae (5 E Wi Sues 
P26) 
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(h) That “nothing in the anti-trust laws 
shall be construed to forbid the existence 
and operation of labor . . . organizations, 
instituted for the purposes of mutual help 
; or to forbid or restrain individual 
members of such organizations from law- 
fully carrying out the legitimate objects 
thereof” (15 U.S; C. P. 17); see Allen- 
Bradley Co. v. Local Union No. 3 [1944-1945 
Trave Cases 9 57,386], 325 U. S. 797, 808- 
809 (1945); United States v. Chattanooga 
Chapter, Nat. Elec. Contractors Ass’n. [1953 
TrAvE CASES J 67,551], 116 F. Supp. 509, 510- 
S11 (E. D. Tenn. 1953); cf. Duplex Co. v. 
Deering, 254 U. S. 443 469 (1921), but a labor 
union loses this immunity from the opera- 
tion of the anti-trust laws by becoming a 
party to any “contract, combination or con- 
spiracy in restraint of trade” to which per- 
sons other than labor unions—persons subject 
to the anti-trust laws—are parties (Allen- 
Bradley Co. v. Local No. 3, supra [1944-1945 
TraAvE Cases § 57,386], 325 U. S. 797; 


(i) That to come within the Bradley rule 
whereby the union loses immunity to the 
anti-trust laws, one of the purposes or ob- 
jects of the contract or conspiracy must be 
some benefit to the non-union parties thereto 
proximately resulting from the unlawful re- 
straint upon trade (Allen Bradley Co. v. Local 
Union No. 3, supra, 325 U. S. at 809; see: 
Philadelphia Record Co. v. Manufacturing 
Photo-Engravers Assn of Philadelphia [1946- 
1947. TrApE Cases § 57,446], 155 F. 2d 799, 
803-804 (3d Cir. 1946); Lumber Products 
Assn vu. United States [1944-1945 TraprE 
Cases J 57,281], 144 F. 2d 546 (9th Cir. 1944), 
rev'd on other grounds, sub nom.—Brother- 


hood of Carpenters v. United States, 330 U. S. 


[ 68,500] 
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395 (1947); New Broadcasting Co. v. Kehoe 
[1950-1951 Trape Cases [62,743], 94 F. 
Suppail 13,e1lo (Sis DION ia Yeno50) cand 


(j) That assuming section 32 of the agree- 
ment establishes a “contract, combination 
: or conspiracy in restraint of trade” 
between defendant unions and employers 
including defendant Alex Coleman, Inc. (cf. 
Meier & Pohlmann Furniture Co. v. Gibbons, 
113 F. Supp. 409, 410-411 (E. D. Mo. 1953), 
neither the pleadings nor the affidavits, nor 
the evidence adduced at the hearings, estab- 
lish that the non-union parties, of which 
defendant Alex Coleman, Inc. was one, en- 
tered into such contract or conspiracy for 
the purpose or object of receiving some 
trade benefit, such as in the marketing of 
product or the like; 

Ir Is ORDERED that plaintiff's motion for a 
preliminary injunction is hereby denied. 

Iv IS FURTHER ORDERED that denial of plain- 
tiff’s motion for a preliminary injunction is 
without prejudice, and shall not preclude 
plaintiff from pursuing another application 
for an injunction, if so advised, upon a show- 
ing that one of the purposes or objects of 
the contracts entered into by defendant 
unions and the employers was some trade 
benefit to the employers. 


If IS FURTHER ORDERED that solicitors for 
defendant unions lodge with the Clerk 
within five days interlocutory findings of 
fact, conclusions of law and order accord- 
ingly, to be settled under local rule 7. 


IT IS FURTHER ORDERED that the Clerk this 
day serve copies of this order by United 
States mail on the attorneys for the parties 
appearing in this cause. 


County Theatre Company v. Paramount Film Distributing Corporation; 


Loew’s, Inc.; Columbia Pictures Corporation; Universal Film Exchanges, Inc.; Warner 
Bros. Pictures Distributing Corporation; RKO Radio Pictures, Inc.; Twentieth Cen- 
tury-Fox Film Corporation; United Artists Corporation. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 21133. Dated October 4, 1956. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Scope of Clayton Act, Section 2(a)—Commodities Covered 
by Act—Licensing of Motion Picture Films—Injury to Competition—Sufficiency of 
Complaint—A motion picture theatre company’s action charging violations of the Robinson- 
Patman Price Discrimination Act was dismissed on the grounds that (1) the licensing of 
motion pictures, which was involved in the action, is not subject to the provisions of the 
Act, (2) the Act requires an injury to competition and, under the allegations of the com- 
pany’s complaint, it was admitted that the subject of the alleged discriminatory practices 
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County Theatre Co. v. Paramount Film Distributing Corp. 

was not a competitor, and (3) the actions against the various defendants under the Act 
involved different transactions and subject matter and therefore should properly have 
been brought against each defendant individually. 


See Price Discrimination, Vol. 1, § 3505.300, 3505.365; Private Enforcement and 
Procedure, Vol. 2, J 9009.750, 9013.275. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
To Prove Antitrust Law Violations—Prior Government Action—Sufficiency of Allega- 
tion.—In a private antitrust action, the defendants’ motion to strike certain paragraphs 
of the complaint referring to a prior Government antitrust action against some of the 
defendants was granted; however, the plaintiff was permitted to file an amended complaint 
alleging that there was a prior Government action against specified defendants, that 
decrees were entered in such action, and that it intends to rely upon such decrees pursuant 


to Section 5(a) of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, § 9012. 
For the plaintiff: Harry Norman Ball, Philadelphia, Pa. 


For the defendants: Arlin M. Adams, of Schnader, Harrison, Segal & Lewis, Phila- 
delphia, Pa., for all defendants except Warner Bros. Pictures Distributing Corp.; and 
Louis J. Goffman, of Wolf, Block, Schorr & Solis-Cohen, Philadelphia, Pa., for Warner 


Bros. Pictures Distributing Corp. 
‘Opinion 
[Robinson-Patman Act Claim] 


WEtsH, District Judge [Jn full text]: 1. 
Defendants’ Motion to Dismiss plaintiff’s 
claim under the Robinson-Patman Act, Act 
of Congress of June 19, 1936, 15 U. S. C. 
Section 13, is granted for the following rea- 
sons: (a) licensing of motion picture films 
(which is involved here) is not subject to 
the provisions of said Act, United States v. 
United Shoe Machinery Company et al., 264 
Fed. 138, affirmed 258 U. S. 451; Hillside 
Amusement Company v. Warner Bros., S. D. 
N. Y. C. A. No. 50-183, November 4, 1953 and 
New Dyckman Theatre Corporation v. Radio- 
Keith-Orpheum, S. D. N. Y., C. A. No. 93-398, 
January 25, 1955; (b) said Act requires an 
injury to competition and under the allega- 
tions of plaintiff’s complaint it is admitted 
that the subject of the allegedly discrimina- 
tory practices was not a competitor, Chicago 
Sugar Company v. American Sugar Refining 
Company [1948-1949 Trape Cases { 62,449], 
176 Fed. 2d 1, Krug v. International Tele- 
phone & Telegraph Corporation, CCH TRADE 
RecuLatTion Reports [1956 Trape Cases] 
par. 68,387 (S. D. N. J., 1956) and Toulmin 
Antitrust Law in the United States, Volume 
V, p. 781 and (c) the actions against the vari- 

1‘*(a) A final judgment or decree heretofore 
or hereafter rendered in any civil or criminal 


proceeding brought by or on behalf of the 
United States under the antitrust laws to the 
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ous defendants under said Act involve differ- 
ent transactions and subject matter and should 
properly be brought against each defendant 
individually, Rule 20 of the Federal Rules 
of Civil Procedure and Baim & Blank, Inc. 
v. Warren-Connelly Co., Inc., CCH Trane 
REGULATION Reports [1956 Trane CAsEs] 
par. 68,388 (S. D. N. Y., 1956). 


[Other Claims] 


2. Defendants’ motion to dismiss the re- 
mainder of plaintiff's complaint for the rea- 
son that the allegations contained therein 
fail to state a cause of action under the Anti- 
trust Laws of the United States is denied 
without comment. 


[Reference to Government Suit] 


3. Defendants’ motion to strike para- 
graphs 8, 9, 10, 11, 12, 13, 14 and 15 of 
plaintiff's complaint (which refers to United 
States v. Paramount) is granted and leave 
is hereby granted to plaintiff to file an 
amended complaint alleging that there was 
a government action against some of the 
defendants (naming them), that decrees 
were entered and that plaintiff intends to 
rely thereon pursuant to 15 U. S. C. Sec- 
tion 16(a).2 New Dyckman Theatre Corpora- 


effect that a defendant has violated said laws 
shall be prima facie evidence against such de 
fendant in any action or proceeding brought 
by any other party against such defendant under 
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tion v. Radio-Keith-Orpheum Corporation, 
S. D. N. Y., C. A. No. 93-398, opinion dated 
March 1, 1955, Normandie Amusement Cor- 
poration v. Loew's, Incorporated et al. [1954 
TRADE Cases § 67,670], 140 Fed. Supp. 257 
and Zsirzseri v. Columbia Pictures et al., 
C. A. No. 20,056, E. D. Pa., Judge Kraft’s 
order dated May 21, 1956. 


Judge Dawson’s opinion of March 1, 1955 
in the New Dyckman case, supra, was ad- 
dressed specifically to the question of strik- 
ing references to United States v. Paramount, 
substantially similar to those in the instant 
case. His opinion is deemed pertinent and 
we therefore quote from it extensively: 


“The question as to whether references 
to the Paramount decree may properly 
appear in an action for triple damages 
against the defendants, or some of them, 
who were parties to the Paramount de- 
cree, has been before the Court on several 
occasions. In Vilastor Kent Theatre Corp., 
et al. v. Henry Brandt, et al., Civ. No. 
90-65, unreported, Judge Ryan struck out 
the references to the Paramount decree 
from the complaint on the ground that 
such matter was purely evidential and not 
proper in a complaint. In Normandie 
Amusement Corp. v. Loew's, et al., Civ. No. 
82-333, unreported, Judge Weinfeld stated : 
‘The motion to strike various allegations 
in the amended complaint with respect to 
the Paramount decree is granted except 
those alleging the entry of the Paramount 
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decree or decrees, to which may be added, 
if plaintiff so desires, the allegation that 
it intends to rely upon the same pursuant 
to U. S. C. Section 16(1). No comment 
or interpretation is to be made with re- 
spect to the said decree’. 


“The nature of the evidence which 
plaintiff may produce at the trial is not 
now known. It may be of such a char- 
acter that at some stage of the trial, refer- 
ence to the decree or its admission in 
evidence may become relevant and proper. 
The time for the admission of the decree 
as a matter of evidence and, indeed, the 
time concerning which any reference to 
the decree may be made in the presence 
of the jury are matters for the Trial 
Judge, or possibly for determination in a 
pretrial order.” 


In Zeirzseri v. Columbia Pictures et al., 
supra, defendants moved to strike portions 
of plaintiffs’ complaint relating to United 
States v. Paramount. The alleged damage 
period involved was subsequent to the date 
testimony was completed in the Paramount 
case and subsequent to the decrees. In an 
order dated May 21, 1956 our associate 
Judge Kraft granted defendants’ motion 
to strike. 


[Order] 


4. An order pursuant to the preceding 
opinion will be prepared and submitted. 


[68,501] General Electric Co. v. American Wholesale Co. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term 


and Session, 1956. No. 11712. Dated October 12, 1956. 
Appeal from the United States District Court, Northern District of Illinois, Eastern 


Division. Horrman, District Judge. 


Illinois Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Agreement Not To Sell Below 
Fair Trade Prices—Alleged Violation—Temporary Injunction—Conflicting Affidavits.— 
The issuance of a temporary injunction in a fair trader’s action to restrain a wholesale 
company from violating the Illinois Fair Trade Act or an agreement under which the 
wholesale company agreed that it would not willfully or knowingly advertise or sell the 
fair trader’s products at less than their minimum retail fair trade prices was reversed 
on the ground that the injunction was issued on conflicting affidavits concerning the issue 
of whether the company willfully or knowingly sold two of the fair trader’s products 
below their established price. By affidavits, the fair trader established two sales below 
the fair trade price, and the wholesale company established that the two sales had been 
made by inadvertence by an inexperienced employee, that the acts were not knowingly or 


said laws or by the United States under section 
15a of this title, as to all matters respecting 
which said judgment or decree would be an 
estoppel as between the parties thereto: Pro- 
vided, That this section shall not apply to con- 
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sent judgments or decrees entered before any 
testimony has been taken or to judgments or 
decrees entered in actions under section 15a 
of this title.’’ 
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willfully done, and that it had every intention of observing the agreement and the Fair 


Trade Act. 


The injunction should not have issued until and unless the trial court had 


the opportunity to determine questions of credence. 


See Fair Trade, Vol. 1, § 3350.15. 


For the plaintiff: Hamilton K. Beebe, Herman L. Taylor, and Cyrus Mead, III, 


Chicago, III. 


For the defendant: Victor Newmark and Joseph Keig, Sr., Chicago, IIl. 


Before LinpLtey, Swarm and SCHNACKENBERG, Circuit Judges. 


[Appeal from Injunction] 


LiInDLEY, Circuit Judge [In full text]: 
Following litigation in the district court, on 
March 15, 1955, plaintiff and defendant 
entered into a contract whereby defendant 
agreed that it would not thereafter willfully 
or knowingly advertise or sell any product 
of General Electric Company at retail at 
less than the minimum price then or there- 
after stipulated therefor, in violation of 
plaintiff's fair trade agreements and the 
Fair Trade law of the State of Illinois 
(Chap. 121%, Ill. Rev. Statutes). On Janu- 
ary 25, 1956, plaintiff filed its verified com- 
plaint in the district court seeking an 
injunction to restrain defendant from vio- 
lating the agreement or the Fair Trade Act, 
averring that since the date of the contract, 
defendant had willfully and knowingly ad- 
vertised and offered for sale and sold plain- 
tiff’s fair trade products at retail at less 
than the minimum prices stipulated, in vio- 
lation of the agreement and the [Illinois 
Statute. Attached to the complaint were 
the affidavits of two purchasers of plaintiff’s 
fair trade products. Upon the complaint, 
the affidavits of the purchasers, the verified 
answer of defendant and an affidavit and 
exhibits submitted by defendant, the court 
entered an order for a temporary injunction. 
From this judgment defendant appeals. 


[Alleged Violations] 


As we have said, in its application for a 
temporary injunction, plaintiff relied upon 
two affidavits of purchasers, each of whom 
had bought from defendant a General Elec- 
tric steam iron. Each swore that she had, 
upon inquiry of defendant for information 
as to her proposed use of the iron, replied 
that she was buying it for her own use. 
Plaintiff offered no other evidence of willful 
and knowing violation by defendant of its 
contractual obligations. Defendant filed a 
verified answer. denying that it had know- 
ingly and willfully sold plaintiff’s fair trade 
products at retail at less than the minimum 
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prices in violation of the agreement between 
the parties, and averring that each of the 
two sales had been made inadvertently by 
a temporary employee without any intention 
upon the part of defendant to disregard the 
agreement. In addition, it filed the affidavit 
of its president, who stated that he had 
issued standing instructions to defendant’s 
employees that if an order was received 
showing that the purchased article was for 
resale it might be approved for shipment, 
but that if the order did not contain such 
limitation, it should be “held up” and the 
company’s fair trade form letter sent out; 
that the annual business of defendant aggre- 
gated sales of three million dollars, a rela- 
tively large portion of which was made in 
the months of September, October, No- 
vember and December of the year; that in 
order to handle said abnormally large out- 
put, defendant had been required to hire 
175 temporary employees and some 60 tem- 
porary part-time employees; that the two 
orders of which complaint was made origi- 
nally had come into the hands of one of 
defendant’s regular employees, who there- 
upon had made the prescribed inquiry. The 
replies of the purchasers that the article 
was being purchased for “personal use,” he 
reported, had come to the hands of an un- 
trained and temporary employee, who, either 
through ignorance, inadvertence or disobedi- 
ence, overlooked the instructions issued by de- 
fendant. The affiant attached exhibits reflect- 
ing careful consideration given to orders for 
General Electric appliances and averred that 
he and all his staff had done everything 
reasonably and prudently possible to avoid 
making sales in violation of the agreement, 
and that defendant did not intend to dis- 
regard the provisions of the Illinois Act, but 
intended to continue maintenance of fair trade 
prices. The complaint, answer, affidavits and 
exhibits constituted all the evidence. Yet, 
upon this documentary evidence, the court 
found that plaintiff had willfully and know- 
ingly offered for sale and sold at retail 
“one or more of said products at prices 
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lower than the minimum retail prices estab- 
lished by plaintiff’; and that said acts have 
caused and threaten to continue to cause 
irreparable damage to plaintiff. 


[Issuance of Injunctions] 


The propriety of the issuance of a pre- 
liminary injunction, of course, is to be de- 
termined by the rules and decisions of 
federal courts. Black & Yates v. Mahogany 
Assn., 129 F. 2d 227 (CA-3); Sprague v. 
Ticonic Bank, 307 U. S. 161; Rules 52(a) 
and 65 of the Federal Rules of Procedure. 


Under those rules there is no question 
but that the grant of a preliminary injunc- 
tion is the exercise of very far-reaching 
power “never to be indulged in except in a 
case clearly demanding it.” Warner Bros. 
v. Gittone, 110 F. 2d 292. In the cited case 
the court concluded at 293: 


‘ck %* %* we think that a preliminary 
injunction should not have been granted 
upon evidence largely in the form of affi- 
davits * * *, The evidence was con- 
flicting and the trial judge, in order to 
enable him to resolve these conflicts, 
should have been afforded the opportunity 
of testing the credibility of the witnesses 
by having the benefit of their cross- 
examination and, if possible, their pres- 
ence in court. In the absence of such 
opportunity the affidavits of each side 
were entitled to equal weight.” 


An injunction pendente lite should not issue 
where the parties are in serious dispute on 
conflicting question of fact. Sneider v. 
Transcontinental & Western Air, 79 F. Sup. 
339 at 341; New York Asbestos Mfg. Co. 
v. Ambler Asbestos Air-Cell Cov. Co., 102 
F. 890 (CA-3); Barker Painting Co. v. 
Brotherhood of Painters, 15 F. 2d 16 (CA-3). 
As said in Murray Hill Restaurant v. Thir- 
teen Twenty One Locust, 98 F. 2d 578 
(CA-3), where the plaintiff chooses to sup- 
port its motion solely by affidavits and 
neither the trial court nor the defendants 
are offered an opportunity to observe the 
plaintiff's witnesses or to cross-examine 
them, it is the rule, subject to few excep- 
tions, that a preliminary injunction should 
not be awarded on ex parte affidavits except 
in a very clear case. It has been held that 
conflicting affidavits do not justify a pre- 
liminary injunction in the absence of oral 
testimony, Great Northern Ry. Co. v. Bros- 
seau, 286 F. 414 at 416; that where the 
equities of a bill are denied fully and ex- 
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plicitly under oath, a court should not 
usually issue a temporary injunction, but 
should allow the matter to await final hear- 
ing; Behre v. Anchor Ins. Co. of New York, 
297 F. 986 (CA-2); and that if the evidence 
is evenly balanced on affidavits, a prelimi- 
nary injunction should not be granted, 
United States v. Zukauckas, 293 Fed. 756. 
On an application for preliminary injunction 
the court is not bound to decide doubtful 
and difficult questions of law or disputed 
questions of fact. Doyne v. Saettele, 112 F. 
2d 155; Mitchell v. Colorado Fuel & Iron 
Co., 117 Fed. 723; Decorative Stone Company 
v. Building Trades Council, 13 F. 2d 123, 
cert. denied 277 U. S. 594. Where aver- 
ments of affidavits are conflicting, the con- 
flicts should be resolved by oral testimony. 
Sims v. Green, 161 F. 2d 87. If the facts 
stated in the defendant’s affidavit are not 
disputed, a preliminary injunction should 
not be granted. Stanley Co. v. Lagomarsino, 
49 F. 2d 702 (CA-2) at 703. If the matter 
is presented on afhdavits, the contents of 
all of them are entitled to equal weight. 
General Talking Pictures Corp. v. Stanley Co., 
42 F. 2d 903. 


[Conflicting Affidavits] 


So here, plaintiff was entitled to no relief 
unless it proved to the satisfaction of the 
trial court that defendant had knowingly 
and willfully violated its contract. That 
crucial question of fact was hotly contested, 
the plaintiff showing two isolated sales of 
an electric iron; defendant, that the two 
sales had been made by inadvertence by an 
inexperienced employee, that the acts were 
not knowingly or willfully done, and that 
it had every intention of observing the con- 
tract and the Illinois Fair Trade Act. As 
in the cases cited, the court could not well 
appraise the credence of the persons making 
the affidavits. Neither party had the oppor- 
tunity to cross-examine the persons who 
made them and the extraordinary remedy 
of injunction was issued solely upon the 
conflicting affidavits submitted. 


[Reversed] 


We are of the opinion that an injunction 
should not have issued until and unless the 
court had the opportunity to determine 
questions of credence essential to a finding 
of where the truth lay. Accordingly, the 
judgment is reversed. 
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[| 68,502] Allied Equipment Company, Incorporated v. Weber Engineered Products 
Incorporated, et al. 


In the United States Court of Appeals for the Fourth Circuit. 
June 21, 1956. Decided October 1, 1956. 


Appeal from the United States District Court for the Eastern District of Virginia, 
at Richmond. Stertrnc Hutcueson, District Judge. 


No. 7208. Argued 


Clayton Antitrust Act 


Exclusive Dealing—Agreement Not to Handle Competitive Products—Threat to 
Cancel Distributorship Arrangement—Legality in Absence of Agreement——There can be 
no violation of Section 3 of the Clayton Act, which makes it unlawful to enter into any 
contract or sale which is conditioned upon the purchaser’s not dealing in the goods of a 
competitor, unless there is a contract or sale. Therefore, if there was no contract denying 
a distributor of farm and garden equipment the right to handle products competitive to 
those of a certain manufacturer, there was no violation of the antitrust law. The question 
of whether or not there was such a contract is a jury question. The distributor contended 
that the manufacturer violated the Clayton Act by attempting to use the threat of cancella- 
tion of an oral distributorship arrangement to force it to enter into an illegal exclusive 


dealing contract. 


See Exclusive Dealing, Vol. 1, { 4005.400, 4009.100; Private Enforcement and Pro- 


cedure, Vol. 2, J 9009.900. 


For the appellant: 
Allen & Allen on brief), Richmond, Va. 


Robert R. Gwathmey, III, and George E. Allen (Allen, Allen, 


For the appellees: William H. King (Robert H. Paterson, Jr., and McGuire, Eggles- 
ton, Bocock & Woods on brief), Richmond, Va. 


Reversing a judgment of the U. S. District Court, Eastern District of Virginia, at 


Richmond, 1956 Trade Cases {] 68,433. 


Before Parker, Chief Judge, and Soper and PretryMAN,* Circuit Judges. 


[Dealings Between Parties} 


PRETTYMAN, Circuit Judge [Jn full text]: 
Our appellant, in this litigation called simply 
“Allied,” is a business concern of Richmond, 
Virginia, which, in addition to a retail sales 
business in farm and garden equipment, 
held a number of distributor franchises for 
that equipment. Our appellee, called herein 
simply “Weber,” is a manufacturer of such 
equipment. In the summer of 1949 the two 
concerns made an arrangement by which 
Weber gave Allied a wholesale distributor- 
ship on an exclusive basis in 85 counties in 
Virginia. It was understood that Allied 
would develop a distribution system through- 
out this territory, and it proceeded to do 
so. It increased the number of dealers in 
Weber products from four or five in 1949 
to over a hundred in 1953. Allied says that 
in doing so it expended large sums of 
money. In the latter part of 1952 Allied 
contemplated an enlargement of its facili- 


* Sitting in the Fourth Circuit by designation 
of the Chief Justice. 
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ties which would require it to enter upon 
a lease for a period of fifteen years at a 
rental of $500 a month. The lessor desired 
some assurances as to the duration of Allied’s 
franchises. Allied wrote Weber upon the 
subject and asked for a letter “setting forth 
the intended permanency of our franchise 
with you.” In response Weber wrote in 
somewhat vague fashion but saying in part: 


“I know that your thinking and ours 
coincides in that we are all interested in 
building Choremaster (a Weber product 
trade name) year after year. That is 
exactly what you have done, and I wanted 
to take this opportunity to express my 
appreciation for your splended coopera- 
tion. With the rapid expansion of the 
Choremaster line, i.e., tillers, mowers, we 
feel that our volume, and that of our dis- 
tributors, should grow from year to year 
in the future. I hope that we may have 
the pleasure of many more years of pleas- 
ant, profitable association.” 
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Allied exhibited the foregoing letter to 
the intended lessor, and the lease was 
executed. 


In September of 1953 Allied considered 
adding to its lines a cultivator made by the 
Quick Manufacturing Company. Weber 
considered this cultivator to be in competi- 
tion with its product. Representatives of 
Weber and Allied conferred, and thereafter 
correspondence was exchanged. It clearly 
appeared from the notes of the conference 
and from the correspondence that, if Allied 
undertook to sell equipment which was in 
competition with Weber’s equipment, the 
Weber distributorship would be terminated. 
Allied replied by wire that it would dis- 
tribute certain competitive lines and assumed 
that this cancelled the distributorship with 
Weber. Allied commented, “We regret ex- 
ceedingly that this decision is forced upon 
us.” Thereupon the franchise was termi- 
nated and Weber immediately took over the 
territory and proceeded to distribute its 
products throughout Virginia through many 
of the dealerships which had been set up 
by Allied. 


[Trial Court Ruling] 


Litigation ensued, of which one phase is 
the subject matter of this appeal. Allied 
claimed from Weber damages in the amount 
of $75,000 for unlawful cancellation of its 
contract, and claimed further that the dam- 
ages should be trebled on the ground that 
Weber’s acts constituted a violation of the 
antitrust laws. Allied’s claims were asserted 
in a counterclaim in a suit brought against 
it by Weber to collect on an open account, 
but we need not relate the details of the 
litigation. A jury, answering written inter- 
rogatories, assessed Allied’s damages at 
$15,000 and found that Weber had violated 
the antitrust laws. Thereafter the District 
Court rendered judgment n.0.v. for Weber. 
The basis for the action of the District 
Court was its opinion that the contract 
between Weber and Allied was lacking in 
mutuality, was not enforceable, and could 
not be the basis for an award of damages 
for breach. This appeal followed. 


[Oral Arrangement] 


The purported agreement or arrangement 
between Weber and Allied was not in writ- 


1227 F. 2d 935 (1935), cert. denied, 351 U. S. 
908, 100 L. Ed. —, 76, S. Ct. 697. (1956). 

210., 220 B20 at. 938; 

3’ Ford Motor Co. v. Kirkmyer Motor Co., 65 
F. 2d 1001 (4th Cir. 1933); Motor Car Supply 
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ing. It is not claimed by either party that 
a time of duration was fixed, that prices or 
quantities were indicated, that obligations 
to buy or sell were undertaken, or that 
methods or times of delivery were pre- 
scribed. On the other hand, in so far as 
this appeal is concerned, it seems to be 
assumed by both parties that some arrange- 
ment amounting to an exclusive dealership 
in certain territory was made, that it existed 
from mid-1949 to late 1953, that an exten- 
sive system of dealerships was established 
by Allied for Weber products, and that 
Allied’s lease of the new building was, in 
part at least, in reliance upon Weber’s 
representations. 


[| Termination—Cause of Action] 


The first question in our consideration 
of the problem is whether the arrangement 
between Weber and Allied was such that its 
termination by Weber afforded Allied a 
cause of action for damages. The question 
is settled by the decision of this court in 
Jack’s Cookie Company v, Brooks. Judge 
Soper, writing for the court, said: 


“On the other hand, if the manufac- 
turer appoints an agent not merely to sell 
the goods, but the agent in addition to 
making sales furnishes additional con- 
sideration, as when he sets up a distribu- 
tive system for the manufacturer’s goods 
and his compensation is measured by the 
amount of goods sold in the territory 
assigned to him, the manufacturer is not 
at liberty to terminate the agreement at 
will even though it contains no provision 
for its termination, but must retain the 
agent in the employment for a reasonable 
period of time. [Citing authorities.]”? 


It is perfectly true that generally speak- 
ing a distributorship arrangement such 
as this does not constitute the basis for 
suits on account of quantities, prices, terms, 
and such items; and, generally speaking, 
they are terminable by either of the parties.* 
In the Kirkmyer case,’ for example, this 
court held that an oral promise of a dealer- 
ship, in so far as it related to the sale of 
the manufacturer’s products to the dealer, 
was lacking in mutuality and was too in- 
definite to form the basis for a binding obli- 
gation on the part of the manufacturer. 
In that case the dealer had a franchise and 


Co, v. General Household Utilities Co., 80 F. 2a 
167 (4th Cir. 1935). 

‘Ford Motor Oo. v. Kirkmyer Motor Co., 65 
F. 2d 1001 (1933). 
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was located in West Richmond. The manu- 
facturer wanted a dealer in South Richmond 
and told the dealer it must move or lose the 
franchise. The manufacturer also promised 
that if an additional dealership were placed 
in West Richmond this dealer would get it. 
The dealer moved, and later another con- 
cern was awarded a dealership in West 
Richmond. The franchise which the dealer 
had, and in respect to which he incurred 
the expense of moving, etc., was not can- 
celled. The basis of his suit was the failure 
to award him the other franchise, in respect 
to which he had made no expenditures. But 
that is not the problem in our case. Here 
we are faced with the claim of a distributor 
who is being deprived of the very franchise 
which he has built up, allegedly at great 
expense. 

There is an exception to the general rule 
of which the Kirkmyer case is an expression. 
It is well settled that, where an employed 
agent, in reliance upon the agency and with 
the knowledge of his principal, expends 
funds in the interest of the agency and of 
the principal, the principal is committed 
to the agency for a reasonable period of 
time, so that the agent may thus recoup 
his expenditures. As Professor Williston says, 

“It is the settled law of agency that 
if the agent or employee furnishes a 
consideration in addition to his mere serv- 
ices, he is deemed to have purchased the 
employment for at least a reasonable 
period where the duration of the employ- 
ment is not otherwise defined.” ® 
This is the rationale of the opinion of this 
court in Jack’s Cookie Company, supra, and 
it is applicable to the case at bar. 


On this first question we hold therefore 
that, if, pursuant to an understanding with 
Weber, Allied expended sums of money in 
developing a distributorship system for 
Weber products throughout Virginia, it was 
entitled to the right of distributorship for 
such a period of time as would enable it 
to recoup these and any other expenditures 
which with the knowledge of Weber it 
incurred in reliance upon the arrangement. 
It follows that, if Weber, without sufficient 
cause, terminated the arrangement prior 
to the expiration of such a reasonable time, 
Allied was entitled to damages in the 
amount of its unrecouped expenditures, tak- 
ing into account, of course, the value of any 
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benefits it may have derived from the 
arrangement during its existence or may 
derive thereafter. 


It seems to us that some measure of 
confusion crept into the briefs and argu- 
ment in the discussions of notice of termi- 
nation. The reasonable period which the 
law requires prior to termination of an 
agency under the rules we have been dis- 
cussing is, of course, not the reasonable 
notice which the manufacturer must give if 
he has decided to, and properly may, ter- 
minate. In the present case Allied did not 
maintain that the notice of termination was 
insufficient or that lack of timely notice re- 
sulted in damages. 


The facts recited in the foregoing dis- 
cussion of the basic question of law are 
assumed for these purposes. If the case 
goes to retrial, some, or all, of them may 
be disputed and, if so, become questions 
for the jury. We have indicated that the 
existence of some arrangement between 
Weber and Allied is assumed upon this 
appeal. If that fact is an issue upon a trial, 
it is of course an issue of fact and is for 
the jury. There is evidence in the record 
that Allied did spend considerable amounts 
in reliance upon and furtherance of the 
Weber distributorship and that Weber 
knew of and tacitly approved the expendi- 
tures; whether those facts were established 
to the required extent was a jury question. 


If it be found that an arrangement be- 
tween Weber and Allied existed, and that 
pursuant to the arrangement Allied made 
expenditures, the jury should then decide 
whether the distributorship existed for a rea- 
sonable period of time, 7.e., sufficiently long for 
Allied to have recouped its expenditures. 


In the testimony, and likewise in the 
briefs, circumstances other than the dis- 
tributorship of the competitive product are 
discussed in connection with the termina- 
tion of the arrangement. Such matters as 
falling sales of Weber equipment by Allied, 
failure of Allied to meet its obligations, and 
infirmities in Allied’s credit are discussed. 
If this case is tried again, the jury, as we 
said in Jack’s Cookie Company, should deter- 
mine whether Allied faithfully and eff- 
ciently carried out its part of the business. 
If not, damages because of termination of 
the arrangement should not fall on Weber. 


54 Williston, Contracts § 1027A(3) (Rev. ed. 
1936). See also Restatement, Agency § 442, com- 
ment ¢ (1933). 
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Another question which, if raised, would 
be a jury question is whether Allied agreed 
in its arrangement with Weber that it 
would not handle competitive products or 
whether, on the other hand, the arrange- 
ment contemplated that Allied was free to 
handle any and all other products. This 
is a question of fact. It is a material 
question, because, if the arrangement in- 
cluded an understanding that Allied would 
not handle competitive products, Allied and 
not Weber breached and thus terminated 
the arrangement when it undertook to dis- 
tribute the competitive product. In such 
event Weber, of course, would not be liable 
for any damage consequent to the termina- 
tion. On the other hand, if the arrange- 
ment contemplated that Allied might handle 
other products, including those competitive 
to Weber’s, Weber’s insistence upon a new 
agreement to the contrary and its insistence 
that Allied accept the new condition as a 
requisite to a continuance of the distributor- 
ship were in effect a termination of the prior 
arrangement. In such event the liability 
for the termination was upon Weber. What 


the arrangement was in respect to competi- - 


tive products was a jury question. 


[Alleged Antitrust Violation] 


The final question involves Allied’s claim 
for treble damages arising out of Weber’s 
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alleged breach of the antitrust laws. It is 
Allied’s contention that Weber, by attempt- 
ing to use the threat of cancellation to force 
Allied to enter into an illegal exclusive- 
dealing contract, engaged in unfair com- 
petition which was the proximate cause of 
pecuniary damage to Allied. Under Sec- 
tion 3 of the Clayton Act,® upon which 
this claim is based, it is unlawful to enter 
into any lease, sale or contract which is 
conditioned upon the lessee’s or purchaser’s 
not dealing in the goods of a competitor, 
where the effect of such lease, sale or con- 
tract may be substantially to lessen com- 
petition or to create a monopoly. There can 
be no violation of the Act unless there is 
a contract, sale or lease." 


Allied faces a dilemma on the point. If 
there was no contract denying it the right 
to handle products competitive to Weber, 
there was no violation of the antitrust laws. 
If there was such a contract, as we have 
already pointed out the breach was by 
Allied and so no damages accrued to it. 


[New Trial] 


It follows from the foregoing that the 
judgment of the District Court must be set 
aside and the case remanded for a new trial 
if the parties are so minded. 


Reversed and remanded. 


[| 68,503] General Electric Company v. Masters Mail Order Company of Wash- 


ington, D. C., Inc. 


In the United States District Court for the Southern District of New York. Civ. 
93-260. Dated September 29, 1956. Filed October 3, 1956. 


McGuire Act and New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Advertising, Offering for Sale, and Selling Below Fair Trade Prices— 
Noncontracting Dealer—Sales from Non-Fair Trade Jurisdiction to Fair Trade Juris- 
diction—Applicability of Federal and State Fair Trade Acts.—A District of Columbia 
mail order house (a nonsigner), which was owned and controlled by a New York retailer, 
was held to have advertised, offered for sale, and sold a fair trader’s products below their 
fair trade prices in violation of the New York Fair Trade Act, The New York retailer 
had been enjoined from violating the New York Act in a prior suit by the fair trader. 
Subsequently, the retailer advertised that the mail order house was established in the 
District of Columbia because it is a non-fair trade area, and that therefore it is permitted 
from the District of Columbia, to offer discounts on famous brand products. The activities 
of the mail order house were held to come within the ban of the New York Act. Adver- 
tising material of the mail order house was prepared in New York, printed in New York, 

$38 Stat. 73l, (1914), 15, U.S.C. As) $14: 
"Hunter Douglas Corp. v. Lando Products 


[1954 TRADE CASES f 67,839], 215 F. 2d 372 
(9th Cir, 1954); Nelson Radio & Supply Co. v. 
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and addressed in New York to persons on the mailing list of the New York retailer. Such 
advertising was subject to the Act. Also, the mail order house was held to have offered 
for sale products below fair trade prices in New York, even though orders, blanks of 
which were distributed by the New York retailer at its store, were subject to acceptance 
in the District of Columbia. When the mail order company, in response to orders, mailed 


products to persons in New York, it was selling in New York because title to the products 
passed in New York. 


This construction of the New York Fair Trade Act was held to be sanctioned by 
the Federal McGuire Act. Under the New York Act and the McGuire Act, a state can 
enforce its fair trade law against a nonsigning local vendee who sells in another state. 
Although the mail order house is located in a non-fair trade jurisdiction, its contacts with 
New York permeate its every operation and, viewed as a whole, compel the conclusion 
that the mail order house has made New York “resales” within the meaning of the McGuire 
Act. The court noted that its ruling might be different if the mail order house had no 
connection with New York other than, for example, advertising in the District of Columbia 
or even in New York newspapers and mailing goods requested in response to those ads. 
Also, the dissolution of the mail order house, after the suit was filed, was held not to bar 
the fair trader’s equitable rights. The business of the house had been carried on by a new 


corporation. 


See Fair Trade, Vol. 1, 3258.34, 3258.80, 3262.34, 3262.80, 3350.34. 
For the plaintiff: White & Case (Edgar Barton and Howard Aibel, of counsel), 


New York, N. Y. 


For the defendant: Joseph F. Ruggieri (Thurman Arnold, Norman Diamond, and 
Arnold, Fortas & Porter, Washington, D. C., of counsel), Brooklyn, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 


1954 Trade Cases {| 67,827. 
Opinion 
[Injunction Sought] 


Bicxs, District Judge [Jn full text]: Plain- 
tiff, General Electric Company, a New York 
corporation, here seeks an injunction against 
Masters Mail Order Company of Washing- 
ton, D. C., Inc., a Maryland corporation.’ 
To support its claim, G. E. argues that 
Masters advertises, offers for sale, sells and 
delivers G. E. appliances, for example, in 
New York below resale prices fixed by 
G. E. in contracts with other New York 
retailers pursuant to New York’s Feld- 
Crawford Act. Asa result, G. E. claims 
Masters has damaged G. E.’s “lawful dis- 
tribution system and the maintenance of its 
retail fair trade program in New York,” and 
other states with like fair trade laws. 


[Defense] 


In reply, Masters urges principally that 
Feld-Crawford, along with similar state 
“fair-trade” laws, do not proscribe its con- 
duct in “fair-trade” states. Were state 


1The demand for a money judgment was 
withdrawn at trial. 
2N. Y. Gen. Bus. Law, 369-a et seq. 
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“fair-trade” construed to cover Masters’ 
sales, defendant goes on, such state laws 
would impose an undue burden on interstate 
commerce and must, under the Supremacy 
Clause, fall by reason of the Sherman Act. 
To these issues I now turn. 


[New York Fair Trade Act] 


Feld-Crawford, in relevant part, makes “ac- 
tionable” at the suit of any “person damaged 
thereby * * * advertising, offering for sale, 
or selling any commodity” below resale 
prices fixed in accord with Feld-Crawford’s 
terms. -Do Masters’ activities, then, come 
within Feld-Crawford’s ban? 


[Fair Trade Program| 


Since the enactment of the McGuire Act,‘ 
the parties here stipulate, “G. E. has entered 
into over 12,000 written fair trade agree- 
ments with retailers, including over 1,200 in 
New York and New Jersey alone.” G, E.’s 
contracts, Masters also agrees, cover only 
appliances “in fair and open competition 
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* * * with appliances of the same general 
class produced by others.” And, the parties 
stipulate, “G. E. has systematically and re- 
peatedly given notice” of “fair-trade” agree- 
ments as well as “diligently and vigorously 
enforced” their terms. As part of this en- 
forcement plan, “G. E., since July 14, 1952, 
has instituted in excess of 834 * * * [court] 
actions * * * including 410 in New York 
and New Jersey.” 


[Defendant's Organizations and Activities] 


One of these enforcement suits, brought 
in New York in late 1952, was against 
Masters Inc., a New York retailer. In that 
action, Masters (New York) was enjoined 
from violating G. E.’s fair-trade agreements. 
For flaunting that state court injunction, 
Masters (New York) was fined twice in 
early 1953. A few months later, Masters 
(New York) organized defendant here, 
Masters (Maryland). Masters (New York) 
owned all Masters’ (Maryland) stock. The 
same man served as President of both com- 
panies. About a year later, but after suit 
here, the parties stipulated that “defendant 
was dissolved as a Maryland corporation.” 
And since then, its “business * * * has 
been carried on by a corporation bearing the 
same name but organized under the laws of 
the District of Columbia * * *” 


Soon after these corporate convolutions, 
Masters itself emblazoned its purpose in ad- 
vertisements scattered throughout New York: 


IT’S BECOMING A.CRIME TO OFFER 
BARGAINS. Masters recently paid * * * 
a penalty of $1750 to G. E. for cutting 
fixed prices * * * Masters had continued 
to give its customers bargains despite court 
orders so that the discount house was 
found guilty and had to pay the penalty. 

Masters Mail Order Company of Wash- 
ington, D. C. Inc. has been established in 
Washington, D. C. because it is a non 
fair trade area. This means we are per- 
mitted from Washington, D. C. to offer 
you anywhere in the country sensational 
discounts on famous brands. 


To insure its goal of frustrating Feld- 
Crawford, Masters (New York) dictated 
the every move of Masters (Maryland). 
Thus, according to the parties’ stipulation, 
the “President, Vice President, Secretary” 
and “Treasurer” of Masters’ (Maryland) 
were “all * * * officers, employees, di- 
rectors or agents of” Masters (New York). 
These officers of Masters (Maryland), the 
parties further agree, continued to occupy 
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the very New York Office space “occupied 
by them as officers, directors, employees 
or agents of” Masters (New York). Masters’ 
(Maryland) “books and records,” its “cash 
receipts and cash disbursements, general 
ledger, unpaid bills file” and “duplicate sales 
tickets” were kept at offices of Masters 
(New York). A “daily report” of defendant 
Masters’ receipts, cash disbursements and 
shipments” was sent on to Masters (New 
York). Indeed, ‘the only person authorized 
to sign checks on “defendant’s behalf” was 
the very individual who served as principal 
officer of Masters (New York). It was he 
who, defendant agrees, “supervised defend- 
ant’s business by regular daily telephone 
calls * * * by mail,’ and by visits to Wash- 
ington. From all this an unblurred picture 
emerges: Though puppet Masters (Mary- 
land) held the Washington stage, its strings 
were pulled by Masters (New York). 


It is against this background of defendant’s 
birth and life as a convenient creature of 
Masters (New York) that defendant’s activi- 
ties taken on their true meaning. Building 
again on stipulated facts, “Defendant’s 
President,” the top official of Masters (New 
York), “had supervision and control of the 
preparation and publication” of defendant’s 
“mailing piece[s].”’ This “supervision and 
preparation,’ moreover, “was principally 
carried out” in offices of Masters (New 
York). These “mailing piece[s]” typically 
proclaimed that “Masters recently paid 
* os a penaltye + to G. Hon euthing 
fixed prices”; that “Masters Mail Order 
Company * * * has been established in 
Washington, D. C., because it is a non fair 
trade area”; that “[t]his means we are per- 
mitted from Washington, D. C. to offer you 
anywhere in the country sensational dis- 
counts on famous brands”; and that, to 
exploit this opportunity, recipients should 
“use the handy order form.” [Italics added. ] 
Some ‘325,000 copies” of this circular were 
“printed” in New York, “delivered to Masters” 
(New York), and “addressed” “at the re- 
quest of’ Masters’ (New York). officials, 
with “Addressograph plates owned by Masters” 
(New York), to “persons on the mailing 
list of Masters (New York).” With “post- 
age charges” paid initially by Masters (New 
York), these circulars “were shipped by 
truck to Washington, D. C., and from there 
were mailed to prospective customers in 
New York, New Jersey, and other fair trade 
States.” 
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. Again, the parties have stipulated that 
preparation” of the “order blanks’ was 
" supervised,” and “controlled” and paid for 
in New York by officials of Masters (New 
York). Some copies “were sent to defend- 
ant * * * in Washington, D. C.” Others 
“were retained by Masters (New York)” 
and “kept * * * behind the appliance 
counter at its place of business in New York 
City. * * *’ These copies “were distrib- 
uted by” Masters (New York) “employees 
* * * at its New York store to persons 
who sought to buy G. E. appliances at less 
than fair trade prices or who asked for order 
blanks for “your Washington store.” More- 
over, the stipulation goes on, ““Masters’ em- 
ployees were instructed to inform such 
persons that if they so desired they could 
obtain GE fair traded appliances at less than 
fair trade prices from defendant by mail 
orders sent to the District of Columbia.” 
Following up such inquiries from Masters’ 
(New York) customers who sought “GE 
appliances at less than the fair trade price,” 
Masters (New York) wrote each a letter 
“accompanied by copies of * * * [Masters’ 
(D. C.)] mail order form with the mail 
order patron typed in by an employee of 
Masterss (Ne Ys); = Hinally. ~Inpat least 
one instance, an employee of Masters of 
New York wrote in the name of a prospec- 
tive New York purchaser on an order blank 
and mailed it to the purchaser to be filled 
in, signed and forwarded to Masters of 
Washington.” ® 


[Advertising Violation] 


Masters’ (Maryland) “order blanks” then 
were passed out over the counter in Masters’ 
(New York) store. Further, Masters’ (Mary- 
land) advertising letters were posted in 
New York to Masters’ (New York) New 
York customers directing them to Masters 
(Maryland). This much, standing alone, 
would suffice to make up “advertising” 
within Feld-Crawford. 


But Masters (Maryland) did more. Post- 
ing some 300,000 copies of its “mailing 
piece,” prepared in New York, printed in 
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New York, addressed in New York to “per- 
sons on the mailing list of Masters (New 
York)” also constitutes “advertising.” Feld- 
Crawford cannot be dodged by the “gim- 
mick” of posting in Washington. No more 
than if a company’s nearest post office was 
across a state line, or if an “ad,” posted in 
New York and addressed to a customer in 
New York chanced as a matter of postal 
convenience to traverse another state, can 
defendant’s Washington mailing circumvent 
Feld-Crawford. Defendant’s “object,” as 
one court reasoned in an analogous case, 
“could not be attained except by delivery 
of the matter to prospective customers * * * 
[T]his end could as well be reached by use 
of the mails as by the physical presence of 
the absent dealer in the state.”° Clearly, 
Masters’ (Maryland) activities constitute 
“advertising” in New York within Feld- 
Crawford. 


[Selling and Offering for Sale 
Violations | 


Defendant’s activities, in like fashion, fall 
within Feld-Crawford’s ban on “offering for 
sale, or selling” in New York below “fair 
trade”. prices. Indeed, defendant's “ad” 
concededly mailed to New Yorkers, pro- 
claims, “we * * * offer you * * * SEN- 
SATIONAL DISCOUNTS ON FAMOUS 
BRANDS.” Corroborating this ad’s design 
as an offer, Masters (New York) advised 
would-be purchasers of G. E. appliances: 


“Thank you for your recent mail order 
* * * A court injunction obtained against 
us * * * prevents us from selling this 
merchandise to you at below the Fair 
Traded List Price * * *. Masters Mail 
Order Company of Washington, D. C., 
Inc., offers the merchandise you ordered 
at a substantial discount.” [Italics added. ] 


All that was left for the New York cus- 
tomer to do was insert his name, address 
and specify the appliance desired on the 
accompanying order form, A New Yorker’s 
mailing this order form here converted de- 
fendant’s offer to a contract to sell.* 


5 General Electric Co . v. Masters Mail Order 
Co., [1954 TRADE CASES f 67,827], 122 F. 
Supp. 797, 799-800 (S. D. N. Y. 1954). Masters 
(New York) connection with defendant’s opera- 
tions are indeed so close that this Court, in an 
analogous proceeding involving principally de- 
fendant Masters’ operations, felt that a ‘‘search- 
ing inquiry’’ was required to determine whether 
Masters (New York) was in contempt of its 
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New York injunction. See Sunbeam Corp. v. 
Masters Inc., [1954 TRADE CASES { 67,841], 
124 F. Supp. 155, 160 (S. D. N. Y. 1954). 

6 State v. Davis, 87 S. E. 262, 265 (W. Va. 
1915); see United States v. Thayer, 209 U. S. 39, 
43 (1908). 

T Rec:, Ex’s BE, F. 

8 Restatement of Contracts, § 25, (3). 
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True, defendant’s mail order forms state 
“This order is subject to acceptance by 
Masters Mail Order Company, Inc., in 
Washington, D. C.” Equally true, however, 
there is no evidence this caveat has any 
semblance of a business meaning: The 
record reveals not one instance where de- 
fendant in fact did not accept a customer’s 
offer or even questioned his credit.® In 
this context, then, as the Supreme Court 
put it, “acceptance was a mere formality 
since one hardly incurs the cost of solicit- 
ing orders to reject.” * 


Responding to these orders, defendant’s 
mailing of appliances to New Yorkers con- 
stituted “selling” in New York. At the 
outset, title passed here. Thus, Uniform 
Sales Act Section 19 specifies that “[i]f the 
contract to sell requires the seller to deliver 
the goods to the buyer * * * or to pay 
the freight or cost of transportation to the 
buyer * * * the property does not pass 
until the goods have been delivered to the 
buyer * * *’™ Defendant’s practice, of 
course, is “to deliver the goods to the 
buyer” in New York. On these New York 
deliveries defendant did not charge or col- 
lect the District of Columbia sales tax.” 
Its mail order forms, moreover, explain, 
“Tt is understood that there is no charge 
for shipping.” In accord with settled law, 
then, title passed in New York. 


[Scope of New York Act] 


More important than such divinations as 
to title’s passage, Feld-Crawford’s design 
can best be gauged in terms of the mischief 
it sought to remedy. Feld-Crawford’s prime 
aim, as the New York Court of Appeals 
expressed it, “ ‘is to protect the property— 
namely, the good will—of the producer, 
which he still owns. * * * (Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
299 U. S. 183, 193).”* That Act, the New 
York high court went on, “was manifestly 
aimed and designed to protect the good 
will of the owner or producer from injury 


® Cf. 1 Corbin, Contracts § 33 (1950). 

10 Miller Bros. Co. v. Maryland, 347 U. S. 340, 
346 (1954). 

41 New York Personal Property Law § 100. 

2D. C. Tax. Regl. § 401(1), 1 D. C. Register 9 
(July: 2971954), P-H D. C. Tax) Serv.) Par, *21, 
540, 60. 

8 Guerlain, Inc. v. Woolworth Co. [1946-1947 
TRADE CASES { 57,588], 297 N. Y. 11, 17 (1947). 
See also Bristol Meyers Company v. Picker 
[1950-1951 TRADE CASES {f 62,755], 302 N. Y. 
61 (1950), Port Chester Wine & Liquor Shop v. 
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when his trade-mark or name is employed 
in the resale of goods originally owned or 
produced by him. * * * It proceeds upon 
the theory that the sale of identified goods 
at less than the price fixed by the owner 
of the mark or brand is an assault upon 
the good will, and constitutes what the 
statute denominates ‘unfair competition’.” * 
Applying that policy, the New York Court 
of Appeals has “squarely held that the stat- 
ute applies to nonsignatories in interstate 
commerce;”” and specifically to out-of- 
state mail-order sales by a New York 
retailer“° The New York Court of Appeals, 
then, has proclaimed Feld-Crawford’s de- 
sign, and their construction binds this 
Court.” 


It is that design which defendant’s actions 
blatantly thwart. Originally, to repeat, 
Masters (New York) sold the very appli- 
ances at the same below fair trade prices 
to the very New Yorkers to whom defend- 
ant now sells. When the New York State 
Court enjoined Masters (New York), de- 
fendant Masters took over. Under the 
close rein of Masters (New York), defend- 
ant advertised, not in newspapers or maga- 
zines that reached New Yorkers, among 
others, but instead over the counter of 
Masters (New York) or via direct mailings 
prepared in New York by its New York 
parent and directed expressly to New 
Yorkers. Moreover, “part” of the very 
appliances sent New Yorkers, defendant 
stipulates, had “been acquired from Masters 
(New York)” and shipped to Washington 
with an eye toward re-sale back to New 
Yorkers. Thus, though the form was al- 
tered, the substance was not. It was still 
in New York that defendant’s goods were 
advertised, sold and delivered. It was in 
New York, moreover, that the effect of the 
very impact New York’s Legislature pro- 
scribed was intended and felt. For Feld- 
Crawford to be anything short of a dead 
letter, defendant’s activities must, be held 
within its terms. 


Miller Bros. [1932-1939 TRADE CASES { 55,237], 
281 N. Y. 101 (1939). 

44 Guerlain v. Woolworth, supra, at 18. 

1 General Electric Co. v. Masters, Inc. [1954 
TRADE CASES { 67,776], 307 N. Y. 229, 241 
(1954). 

16 Raxor Corp. v. Goody [1953 TRADE CASES 
{ 67,462], 121 N. Y. S. (2d) 882, affirmed [1954 
TRADE CASES { 67,776] 307 N. Y. 229, 240 
(1954). 

“ Hrie R. R. v. Tompkins, 304 U.S. 64 (1938). 


© 1956, Commerce Clearing House, Inc. 


Number 59—127 
10-18-56 


[Scope of McGuire Act] 


; Feld-Crawford, so construed, finds sanction 
in the McGuire Act. McGuire seeks, in 
the language of its preamble, 


“to protect the rights of States under 
the United States Constitution to regulate 
their internal affairs and more particu- 
larly to enact statutes and laws, and to 
adopt policies, which authorize contracts 
and agreements prescribing minimum or 
stipulated prices for the resale of com- 
modities and to extend the minimum or 
stipulated prices prescribed by such con- 
tracts and agreements to persons who are 
not parties thereto. It is the further pur- 
pose of this Act to permit such statutes, 
laws, and public policies to apply to com- 
modities, contracts, agreements, and ac- 
_ tivities in or affecting interstate or foreign 
commerce.” % 


Implementing that purpose, McGuire para- 
graph (a)(3) exempts from antitrust inter- 
diction the exercise of any right of action 
“created by * * * any State [against] 
wilfully and knowingly advertising, offer- 
ing for sale or selling any commodity at 
less than the price or prices prescribed in 
such contract or agreements * * *’ And, 
McGuire paragraph 4 specifies exercise of 
such rights of action shall not “constitute 
an unlawful burden or restraint upon, or 
interfere with, commerce,” 


Paragraph 4’s “purpose,” the House Com- 
mittee Report explained, “is to remove any 
obstacle, as far as Federal Law is con- 
cerned, which might stand in the way of 
a broader interpretation of State fair-trade 
laws so as to make them applicable to retail 
transactions and retail advertising which cross 
state lines”’** (Emphasis added) To insure 
this goal, the House Committee modified 
the McGuire Bill. McGuire, as introduced, 
specified fair trade contracts might apply 
“Gk > %* to persons within the State even 
though such persons are not parties thereto.’ ” 
(Emphasis supplied) Stricken by the House 
Committee, however, were the words “with- 
in the state.’ Thus, McGuire as reported 
out by the House Committee provided simply 
that fair trade contracts might bind “persons 
who are not parties thereto.” And, settling 
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the intent of the House, the House rejected 
a proposal to bar any cause of action with 
respect to interstate movements or [of] com- 
modities into or out of non-fair trade terri- 
tory.” Finally, construing McGuire’s language 
on the floor of the Senate, Senator Humphrey 
explained ” 


“The bill will have this effect. It will 
require that where there are trade or 
branded names on which fair-trade prices 
have been established the mail-order house 
will sell them at those prices in any State, 
just as the local retail man is required 
{Ondo 


Against this background, too clear for 
a challenge is that McGuire, as a learned 
brother has put it, was designed “to open 
all interstate commerce to the operation of 
state and fair trade actions * * *’” It 
is now settled law that a state may validly 
enforce its fair trade laws against a non- 
signing local vendee who sells into another 
state. Though defendant here is located 
in a non-fair trade jurisdiction, its contacts 
with New York permeate its every opera- 
tion and, viewed as a whole, compel the 
conclusion that defendant has made New 
York “resales” within McGuire. 


[Decisions Distinguished | 


It is the very pervasiveness of defendant’s 
New York operations that distinguish this 
case from Bissell Carpet Sweeper Co. wv. 
Masters Mal Order Co. [1956 TRADE CASES 
{ 68,326], 140 F. Supp. 165 (D. Md. 1956) 
and Revere Camera Co. v. Masters Mail 
Order Co. [1955 TRADE CaAseEs § 67,981], 128 
F. Supp. 457 (D. Md. 1955). In Bissell, for 
example, the court concluded “sales are not 
made in Maryland by defendant,’ (140 F. 
Supp. 165, 172) and apparently viewed 
Masters’ activities as involving no more 
than “advertising, offering for sale and sell- 
ing in the District of Columbia” (Jd. at 174). 
Similarly, the Revere court deemed Masters’ 
“mail order business conducted from the 
District of Columbia” (128 F. Supp. 457, 
462). Neither decision rests on detailed 
factual analysis of defendant’s operations 
within Maryland. Such analysis of the 


18 66 Stat. 631-632 (1952). 

19H. R. Rep. No. 1437, 82d Cong., 2d Sess. 
2 (1952). 

298 Cong. Rec. 4946. See also H. R. Rep. 
1516, 82d Cong., 2d Sess. 17 (1952). 

2198 Cong. Rec. 8887. 

2 Sunbeam Corporation v. Masters, Inc. [1954 
TRADE CASES f 67,841], 124 F. Supp. 155, 158 
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(S. D. N. Y. 1954). See also, Sunbeam Corpo- 
ration v. MacMillan, D. C. [1953 TRADE CASES 
{ 67,451], 110 F. Supp. 836 (D. Md. 1953). 

23 Sunbeam Corporation v. MacMillan [1953 
TRADE CASES f 67,451], 110 F. Supp. 836 
(D. Md., 1953). 
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proof of defendant’s activities in and con- 
tacts with New York is so significant as to 
make inevitable the conclusion that defend- 
ant falls within Feld-Crawford. 


In like fashion, the multitude of defend- 
ant’s New York contacts obviates the 
necessity for entering the morass of legis- 
lative history surrounding rejection of the 
so-called Cole Amendment to McGuire (Cf., 
Bissell Carpet Sweeper Co. v. Masters Mail 
Order Company, [1956 TRADE CASES { 68,326], 
140 F. Supp. 165, 175-179). The case might 
be otherwise if the defendant had no con- 
nection with New York other than, for 
example, advertising in Washington or even 
New York newspapers and mailing mer- 
chandise requested in response to those ads. 


[Dissolution—Injunctive Relief] 


Finally, defendant’s dissolution after suit 
requires consideration of the propriety of 
awarding the injunctive relief plaintiff seeks. 
Plaintiff's action was filed in September 
1954. On October 18, 1954, however, the 
parties stipulated, defendant “was dissolved 
as a Maryland corporation.” And since 
dissolution, their stipulation goes on, “the 
business of defendant, * * * has been 
carried on by a corporation bearing the 
same name but organized under the laws 
of the District of Columbia.” The new cor- 
poration, defendant’s transferee, uses the 
same name, assets, and below-fair-trade 
prices as defendant, and is wholly-owned, 
except for the qualifying shares, by the 
same stockholders that owned defendant. 
In short, only the bailiwicks have changed. 

In McComb v. Row River Lumber Co., 
177 F. 2d 129 (9th Cir. 1949), the appellee 
argued much the same as does the defend- 
ant here. There the District Court denied 
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an injunction and dismissed the complaint. 
During the pendency of the appeal, the suc- 
cessful party below dissolved and sold its 
assets to a successor corporation which 
continued the business. It then moved to 
dismiss the appeal, urging that having been 
dissolved it could not possibly continue the 
alleged conduct sought to be enjoined. 
Analogizing Walling v. Reuter, 321 U.S. 671 
(1944), in which case an injunction below 
had issued, the court stated: 


“The situation in the instant case seems 
to us to present an even stronger case 
[than Walling v. Reuter] for retaining the 
appeal and adjudicating the merits, be- 
cause if we dismiss the appeal appellant 
cannot fall back on his lower court judg- 
ment and possibly enforce it against the 
successor corporation. 

Maryland law expressly permits prosecution 
of any “pending suit or proceeding” against 
a dissolved corporation.% As in the McComb 
case, so here, dissolution of the corporate 
defendant pendente lite cannot be used to 
thwart plaintiff's equitable rights. 


[Activities in Other States] 


Plaintiff complains also of the defendant’s 
activities in New Jersey, West Virginia, 
Virginia, Pennsylvania, Ohio, Massachusetts, 
Delaware, Connecticut and Maryland. Proof 
is lacking, however, that the defendant is 
making resales in any of the said states. 


[Injunction] 
A decree for an injunction in accordance 
with this opinion may be submitted. 
The foregoing shall constitute Findings 


of Fact and Conclusions of Law in accord- 
ance with Fed. R. Civ. P. 52(a). 


*4 Flack’s Ann. Code, Art. 23 § 78 (1951). 
also, Johnson-Battle Lumber Co. 
Lumber Co., 126 S. E. 861 (Ga. 1925). 
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[| 68,504] Sunbeam Corporation v. Hall of Distributors, Incorporated. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. No. 14,000. Filed July 20, 1956. 


Michigan Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Enforcement Suits—Tortious Inter- 
ference with Fair Trade Contracts—Nonsigner—Recovery of Damages—Public Policy 
of Michigan.—A fair trader’s action to enjoin a nonsigner from inducing the fair trader’s 
wholesale and retail distributors to breach their fair trade contracts with the fair trader, 
and for damages suffered by the fair trader as a result of the alleged wrongful acts of the 
nonsigner, was dismissed. A nonsigner is privileged to induce the breach of a fair trade 
contract, the purpose or effect of which is to restrict his business opportunities, and in so 
doing, such conduct does not give rise to a cause of action, for damages or injunctive relief, 
in the fair trader for tortious interference against the nonsigner. Previously, the Michigan 
Supreme Court had ruled that nonsigners could not be enjoined from purchasing fair 
traded products from signers nor from selling such products at less than their established 
fair trade prices. The instant court ruled that an action for damages could not be main- 
tained by the fair trader. The fair trader’s contention that the public policy which 
condemns attempts to prevent nonsigners from selling below fair trade prices does not 
apply to attempts to prevent nonsigners from buying fair traded products below their 


established prices was rejected. 
See Fair Trade, Vol. 1, J 3258.24, 3320. 


For the plaintiff: Herman T. Van Mell, Chicago, Ill., and Hill, Lewis, Andrews, 


Granse & Adams, Detroit, Mich. 


For the defendant: Nathan L. Milstein and Charles Rubiner, Detroit, Mich. 


For a prior decision of the U. S. District Court, Eastern District of Michigan, 
Southern Division, see 1955 Trade Cases {| 68,037. 


Opinion 
[Fair Trade Contracts—Interference] 


RatpH M. Freeman, District Judge [Jn 
full text]: This is an action by Sunbeam 
Corporation against Hall of Distributors, 
Incorporated, to enjoin the defendant from 
inducing plaintiff's wholesale and retail dis- 
tributors to breach their fair-trade contracts 
with plaintiff and to account for profits de- 
rived by defendant, a non-signer, and for 
damages suffered by plaintiff as a result of 
the alleged wrongful acts of defendant. A 
temporary injunction was issued by this 
court which was later vacated on motion 
of defendant following decision of the 
Michigan Supreme Court in the case of 
Argus Cameras, Inc. v. Hall of Distributors, 
Inc. {1955 Trapve Cases { 68,151], 343 Mich. 
54. 

[Dismissal Sought] 


Defendant now moves to dismiss the 
complaint on the ground that fair-trade 
agreements are contrary to the public policy 
of Michigan and are, therefore, unenforce- 
able against defendant, a non-signer, at law 
or in equity. 
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[Contentions | 


Defendant contends that fair-trade con- 
tracts offend the public policy of Michigan 
as declared by the Supreme Court of Michi- 
gan in the Argus case and the earlier case of 
Shakespeare v. Lippman’s Tool Shop Sporting 
Goods Co. [1952 TrapE Cases { 67,303], 334 
Mich. 109, and argues that the basis of the 
ruling of the Michigan Supreme Court in 
the Argus case was that fair-trade contracts 
are in violation of Michigan public policy 
insofar as non-signers are concerned. 

Plaintiff argues that the decision in the 
Argus case was limited to the specific situ- 
ation there involved and that the state court 
merely held that the plaintiff had failed to 
state a case for equitable relief and contends 
that the complaint in the instant case does 
state a cause of action for money damages. 


[Issue] 


The sole question here is whether the 
complaint states a claim for which relief in 
the nature of an action at law for damages 
can be granted. The applicable substantive 
law is that of the State of Michigan. 
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[Michigan Public Policy] 


The Michigan Supreme Court in the 
Shakespeare case held the Fair Trade Act 
of Michigan (Act No. 50, P. A. 1937; C. L. 
1948, Sec. 445.151, et seg.; Stat. Ann. 1951, 
Cum. Sup., Sec. 19.321, ef seg.) unconstitu- 
tional as applied to non-signers since such 
Act did not bear any reasonable relation to 
public health, safety, morals or the general 
welfare and therefore constituted a depriva- 
tion of property without due process of law 
prohibited by Article II, Sec. 16, of the 
Constitution of Michigan. 


In the Argus case, the Michigan Supreme 
Court stated that the Shakespeare decision 
“laid down a principle of law, the fair im- 
plication of which is such that under the 
law of Michigan thus established” non- 
signers of so-called fair-trade agreements 
must not be enjoined from purchasing fair- 
trade products from signers, nor from sell- 
ing such products at prices less than prices 
fixed by the manufacturer. In deciding the 
Argus case, the Michigan Supreme Court 
quoted with approval from 4 Restatement, 
Torts, Sec. 774, as follows: 


“One is privileged by proper means to 
induce the nonperformance of a contract 
or bargain, the purpose or effect of which 
is to restrict his business opportunities 
in violation of a defined public policy.” 
If the Shakespeare decision, in holding the 

Michigan Fair Trade Act unconstitutional 
as applied to non-signers, establishes a prin- 
ciple of law which prohibits equitable relief 
against a non-signer charged with tortious 
interference with fair-trade agreements as 
stated in Argus, such principle of law is in 
effect a declaration of public policy against 
fair-trade contracts insofar as they affect 
the business opportunities of non-signers. 


[Privilege To Induce Breach] 


Sunbeam argues here, as in the case of 
Sunbeam Corp. v. Masters of Miami, Inc. 
[1955 Trave Cases { 68,099], 225 Fed. (2d), 
which involved an identical situation, that 
the public policy which condemns attempts 
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to prevent non-signers from selling below 
prices fixed by fair-trade contracts does not 
apply to attempts to prevent non-signers 
from buying fair-traded products below 
fair-trade contract prices, and the court in 
that case with respect to such argument 
said: 

“But in all frankness, we see little merit 
in the attempted distinction relative to 
policy. Preventing nonsigners from buy- 
ing goods diminishes the scope of com- 
petition just as surely as preventing them 
from selling below list prices, though it 
is true that is is a more indirect way of 
accomplishing that object of the Fair 
Trade supporters.” 

The Michigan Supreme Court in Argus 
inferred that a non-signer is privileged to 
induce the non-performance of a fair-trade 
contract because of the public policy laid 
down in the Shakespeare case. In view of 
such public policy and the above principle 
of law set forth in 4 Restatement, Torts, Sec. 
774, quoted with approval in the Argus case, 
it would seem that a non-signer is privileged 
to induce the breach of his fair-trade con- 
tract, the purpose or effect of which is to 
restrict his business opportunities, and in 
so doing such conduct does not give rise 
to a cause of action in the manufacturer for 
tortious interference against the non-signer 
either at law or in equity. 


The fact that the Michigan Supreme 
Court in Argus held that the bill of com- 
plaint failed to state a case for equitable 
relief and remanded the case to the trial 
court for further proceedings “if any,” as 
pointed out by plaintiff, is of no particular 
importance since the appeal involved only 
the validity of a temporary injunctive order 
and the complaint, according to the opinion 
in that case, sought only equitable relief 
and therefore any expression by the court 
concerning Argus’ rights in an action at law 
would have nothing more than dicta. 


[Complaint Dismissed] 


The complaint should be dismissed and 
an appropriate order may be presented. 


[168,505] Federal Trade Commission v. William B. Rubin, President, The Sweets 
Company of America, Inc.; and The Sweets Company of America, Inc. 


In the United States District Court for the Southern District of New York. No. 


M 18-304. Filed September 27, 1956, 
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Federal Trade Commission and Clayton Acts 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence and Witnesses—Power to Issue Subpoena in Clayton Act Proceeding —The 
Federal Trade Commission does not have the power to issue a subpoena in a proceeding 
instituted by it for the enforcement of Section 2(d) of the Clayton Act, as amended. The 
Clayton Act does not confer the subpoena power on the Federal Trade Commission, and 
the use of the word “processes” in Section 11 of the Clayton Act does not imply a grant 
of such power to the Commission in Clayton Act proceedings. The use of the subpoena 
power conferred upon the Commission by Section 9 of the Federal Trade Commission 
Act is limited to proceedings brought to enforce the Federal Trade Commission Act, and 
this subpoena power cannot be used in proceedings brought to enforce the Clayton Act. 
The contention that the words “for the purposes of this Act,” used in Section 9 of the 
Federal Trade Commission Act, should be construed to mean “for the purposes which 
this act is intended to accomplish” was rejected. Only by indulging in a fiction could it 
be said that Congress, in using those words in the Federal Trade Commission Act, intended 
that the subpoena power conferred by Section 9 of the Act could be used by the Federal 
Trade Commission under later acts if the purposes of the later acts were sufficiently 


similar to the purposes of the Federal Trade Commission Act. 
See FTC Enforcement and Procedure, Vol. 2, { 8741, 8801.870. 


For the petitioner: Paul W. Williams, United States Attorney (Thomas B. Gilchrist, 
Chief Assistant United States Attorney, and Andrew C. Goodhope, Attorney, Federal 


Trade Commission, of counsel). 


For the respondents: Becker, Ross & Stone (Albert A. DeStefano, Jerome Thomases, 
and Jesse Margolin, of counsel), New York, N. Y. 


Denying an application for the enforcement of a subpoena in FTC Docket 6460. 


Opinion 
[FTC Subpoena] 


Dimocxk, District Judge [In full text]: 
This is an application made by the Federal 
Trade Commission for the enforcement of 
a subpoena issued by that Commission in 
a proceeding instituted by it for the en- 
forcement of the provisions of section 2(d) 
of the Clayton “Act, 15 Uy S-€.°§ 13, 49 
Stat. 1526. It is said to be made pursuant 
to section 9 of the Federal Trade Com- 
mission Act, 15 U. S. C. 49. The application 
is resisted on the ground that the Federal 
Trade Commission has no power to issue 
a subpoena in a proceeding before it for 
the enforcement of the Clayton Act. 


[Contentions] 


The Clayton Act prescribes a single self- 
contained procedure for the enforcement of 
its provisions, whether by the Interstate 
Commerce Commission, the Federal Com- 
munications Commission, the Civil Aero- 
nautics Board, the Federal Reserve Board 
or the Federal Trade Commission. Respond- 
ent asserts that the Clayton Act says not 
a word about the exercise of the subpoena 
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power by any of them. Petitioner denies 
this but argues that if there is any defi- 
ciency it is supplied in the case of proceed- 
ings before the Federal Trade Commission 
by section 9 of the Federal Trade Com- 
mission Act, 15 U. S. C. § 49, which pro- 
vides that 


“for the purposes of this Act the com- 
mission * * * shall at all reasonable 
times have access to * * * any docu- 
mentary evidence of any corporation being 
investigated or proceeded against; and 
the commission shall have power to re- 
quire by subpoena * * * the production 
of all such documentary evidence relating 
to any matter under investigation.” 


[FTC Act] 


The decision of these questions requires 
a study of the statutes involved. I will 
consider them as they stood at the time of 
their adoption since the later amendments 
have no bearing on the questions here 
presented. 

The Federal Trade Commission Act was 
adopted on September 26, 1914. 38 Stat. 
717, now 15 U. S. C. 41-77. Section 5 of 
the Act, now 15 U. S. C. §45, declared 
unlawful unfair methods of competition. 
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In the third paragraph of that section, 
which is quoted in the margin’, provision 
was made for the institution of proceedings 
by and before the Federal Trade Commis- 
sion against persons charged with unfair 
methods of competition. Detailed provisions 
for the conduct of such proceedings were 
given, including a complaint, hearing, find- 
ings, report and order to cease and desist. 
Until a transcript had been filed in a circuit 
court of appeals, the commission might “upon 
such notice * * * as it shall deem proper, 
modify or set aside” any report or order. 

The eighth paragraph of the same section 
5, which is quoted in part in the margin’, 
prescribed the manner of service of “[c]om- 
plaints, orders and other processes of the 
commission under this section” and the per- 
sons upon whom they might be served. 


Section 9 of the Act, 15 U. S. C. 49, in 
its first paragraph which it quoted below’, 
provided for the subpoena power, saying 
“for the purposes of this Act the commis- 
sion, * * * shall at all reasonable times 
have access to * * * any documentary 
evidence of any corporation being investi- 
gated or proceeded against; and the com- 
mission shall have power to require by 
subpoena the attendance and testimony of 


1‘‘Whenever the commission shall have reason 
to believe that any such person, partnership, or 
corporation has been or is using any unfair 
method of competition in commerce, and if it 
shall appear to the commission that a proceed- 
ing by it in respect thereof would be to the 
interest of the public, it shall issue and serve 
upon such person, partnership, or corporation 
a complaint stating its charges in that respect, 
and containing a notice of a hearing upon a day 
and at a place therein fixed at least thirty days 
after the service of said complaint. The person, 
partnership, or corporation so complained of 
shall have the right to appear at the place and 
time so fixed and show cause why an order 
should not be entered by the commission re- 
quiring such person, partnership, or corpora- 
tion to cease and desist from the violation of 
the law so charged in said complaint. Any per- 
son, partnership, or corporation may make ap- 
plication, and upon good cause shown may be 
allowed by the commission, to intervene and 
appear in said proceeding by counsel or in 
person. The testimony in any such proceeding 
shall be reduced to writing and filed in the 
office of the commission. If upon such hearing 
the commission shall be of the opinion that the 
method of competition in question is prohibited 
by this Act, it shall make a report in writing 
in which it shall state its findings as to the 
facts, and shall issue and cause to be served on 
such person, partnership, or corporation an or- 
der requiring such person, partnership, or cor- 
poration to cease and desist from using such 
method of competition. Until a transcript of 
the record in such hearing shall have been filed 
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witnesses and the production of all such 
documentary evidence relating to any mat- 
ter under investigation.” 


Thus it was prescribed, by section 5, that 
the Federal Trade Commission could initiate 
and prosecute complaints and that “com- 
plaints, orders and other processes of the 
commission under this section” should be 
served in a certain manner, and, by section 
9, that the commission should have the 
subpoena power. 


[Clayton Act] 


A few days later, on October 14, 1914, 
the Clayton Act, 38 Stat. 730, now 15 U.S. C. 
§§ 12-27, 44, 29 U. S. C. §52, was adopted. 


It was declared unlawful, in sections 2, 
37 and’ 8. 15,0, S: Ce, t 14a ead, 
discrimination, transactions binding the pur- 
chaser not to use goods of a competitor, 
acquisition of stock to lessen competition 
and interlocking directorates. Section 11, 
now 15 U. S. C. §21, vested authority to 
enforce compliance with sections 2, 3, 7 
and 8 in the Interstate Commerce Com- 
mission, in the Federal Reserve Board and 
in the Federal Trade Commission, depend- 
ing upon whether a common carrier, a bank 


in a circuit court of appeals of the United 
States, as hereinafter provided, the commission 
may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any 
orcer made or issued by it under this section.’’ 

2 “Complaints, orders, and other processes of 
the commission under this section may be served 
by anyone duly authorized by the commission, 
either (a) by delivering a copy thereof to the 
person to be served, or to a member. of the 
partnership to be served, or to the president, 
secretary or other executive officer or a director 
of the corporation to be served; or (b) by leav- 
ing a copy thereof at the principal office or 
place of business of such person, partnership, 
or corporation; or (c) by registering and mail- 
ing a copy thereof addressed to such person, 
partnership, or corporation at his or its prin- 
cipal office or place of business.’’ 

3 “Sec. 9. That for the purposes of this Act 
the commission, or its duly authorized agent 
or agents, shall at all reasonable times have 
access to, for the purpose of examination, and 
the right to copy any documentary evidence of 
any corporation being investigated or proceeded 
against; and the commission shall have power 
to require by subpoena the attendance and 
testimony of witnesses and the production of 
all such documentary evidence relating to any 
matter under investigation. Any member of the 
commission may sign subpoenas, and members 
and examiners of the commission may admin- 
ister oaths and affirmations, examine witnesses, 
and receive evidence.”’ 
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Or some other type of corporation was 
concerned. 


Then came the second paragraph of sec- 
tion 11, quoted in the margin*, which, in 
almost exactly the same language as used 
in the part of the earlier Federal Trade 
Commission Act quoted in footnote 1 supra, 
made provision for the institution of pro- 
ceedings by and before the appropriate board 
or commission against persons charged with 
violation of sections 2, 3, 7 or 8 of the 
Clayton Act. Just as in the Federal Trade 
Commission Act, detailed provisions for the 
conduct of such proceedings were given, 
including a complaint, hearing, findings, re- 
port and order to cease and desist, and 
again it was provided that, until a transcript 
had been filed in a circuit court of appeals, 
the board or commission might “upon such 
notice * * * as it shall deem proper, 
modify or set aside” any report or order. 


The seventh paragraph of this section 11 
of the Clayton Act, which is quoted in part 
in the margin’, in practically identical lan- 
guage with that used in the earlier Federal 
Trade Commission Act quoted in footnote 
2, supra, prescribed the manner of service 
of “[c]omplaints, orders, and other processes 
of the commission or board under this sec- 
tion’ and the persons upon whom they 
might be served. 

In spite, however, of the substantial identity 
of the Clayton Act with the Federal Trade 
Commission Act insofar as concerned pro- 
cedure and service of complaints, orders and 
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processes, the Clayton Act omitted the pro- 
vision contained in section 9 of the Federal 
Trade Commission Act granting the power 
to issue subpoenas. 


[No Subpoena Power—Clayton Act} 


Petitioner says that, despite this omission, 
the Federal Trade Commission has the sub- 
poena power in proceedings for the enforce- 
ment of the Clayton Act. This contention 
might be supported by demonstration either 
that the Clayton Act conferred the sub- 
poena power on the commissions and board 
which were authorized to enforce it, or that 
the Federal Trade Commission could use 
its special subpoena power in enforcement 
of the Clayton Act. 


First, I shall take up the proposition that 
all three of the enforcing bodies have the 
subpoena power by virtue of the Clayton 
Act. The only argument for that that I can 
conceive of is that the word “processes,” 
used in the section on service, implies a 
grant of the subpoena power in Clayton 
Act proceedings. 

It will be noted that both section 5 of 
the Federal Trade Commission Act and 
section 11 of the Clayton Act refer to the 
service of “[c]omplaints, orders, and other 
processes * * * under this section”. In 
each statute “this section” refers to a sec- 
tion prescribing the procedure for the insti- 
tution and prosecution of complaints. Neither 
section refers to the subpoena power and, 
indeed, the subpoena power is not con- 


4**Whenever the commission or board vested 
with jurisdiction thereof shall have reason to 
believe that any person is violating or has 
violated any of the provisions of sections two, 
three, seven and eight of this Act, it shall issue 
and serve upon such person a complaint stating 
its charges in that respect, and containing a 
notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the 
service of said complaint. The person so com- 
plained of shall have the right to appear at the 
place and time so fixed and show cause why an 
order should not be entered by the commission 
or board requiring such person to cease and 
desist from the violation of the law so charged 
in said complaint. Any person may make ap- 
plication, and upon good cause shown may be 
allowed by the commission or board, to inter- 
vene and appear in said proceeding by counsel 
or in person. The testimony in any such pro- 
ceeding shall be reduced to writing and filed in 
the office of the commission or board. If upon 
such hearing the commission or board, as the 
case may be, shall be of the opinion that any 
of the provisions of said sections have been or 
are being violated, it shall make a report in 
writing in which it shall state its findings as to 
the facts, and shall issue and cause to be served 
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on such person an order requiring such person 
to cease and desist from such violations, and 
divest itself of the stock held or rid itself of the 
directors chosen contrary to the provisions of 
sections seven and eight of this Act, if any 
there be, in the manner and within the time 
fixed by said order. Until a transcript of the 
record in such hearing shall have been filed in 
a circuit court of appeals of the United States, 
as hereinafter provided, the commission or 
board may at any time, upon such notice and 
in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or 
any other made or issued by it under this 
section.”’ 

5 “Complaints, orders, and other processes of 
the commission or board under this section may 
be served by anyone duly authorized by the 
commission or board, either (a) by delivering a 
copy thereof to the person to be served, or to 
a member of the partnership to be served, or to 
the president, secretary, or other executive 
officer or a director of the corporation to be 
served; or (b) by leaving a copy thereof at the 
principal office or place of business of such 
person; or (c) by registering and mailing a 
copy thereof addressed to such person at his 
principal office or place of business.”’ 


1 68,505 


72,074 


ferred or referred to at all by the Federal 
Trade Commission Act until the later sec- 
tion 9. In each statute “this section” dealt 
with a notice in addition to a complaint and 
order. The provision for’service might well 
have described the papers as “complaints, 
orders or notices * * * under this section” 
but the more generic term “processes” was 
used out of an abundance of caution. Since 
the section had nothing to do with sub- 
poenas and the word “processes” serves a 
function without treating it as referring to 
subpoenas, I cannot bring myself to say 
that they are included in the expression 
“processes * * * under this section”. I 
hold, therefore, that the Clayton Act did not 
confer the subpoena power on the commis- 
sions and board which it authorized to en- 
force the Act. 


I reach this conclusion with great reluc- 
tance. I cannot help feeling that the omis- 
sion of the subpoena power section from 
the Clayton Act was a mere inadvertence 
and, were I able to find any internal evi- 
dence to support that feeling, I would treat 
that evidence as an implication of the power. 
A decent respect for the separation of the 
spheres of the judiciary and the legislative 
prohibits me, however, from presuming that 
something that I would have included in a 
statute was inadvertently omitted by Con- 
gress and then supplying the omitted matter. 


[Scope of Subpoena Power—FTC Act] 


I now pass to what I understand to be 
the contention of petitioner, that the sub- 
poena power conferred upon the Federal 
Trade Commission by the Federal Trade 
Commission Act may be used by it in the 
enforcement of the Clayton Act. 


I do not approach it with the same pre- 
disposition in its favor that characterized 
my consideration of the first point. For 
the purposes of this point I assume that I 
was correct in deciding that none of the 
enforcing bodies were given any subpoena 
power under the Clayton Act. It is hard 
to conceive of a congressional policy which 
would withhold the subpoena power from 
the Federal Reserve Board where the Act 
was being enforced against banks but bestow 
it upon the Federal Trade Commission where 
the Act was being enforced against other 
non-carrier corporations. Yet that would be 
the result of holding that the subpoena 


° Citing Ff. T. OC. v. Motion Picture Ad. Co., 
{1953 TRADE CASES f 67,426], 344 U. S. 392, 
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power in Clayton Act cases was conferred on 
the Federal Trade Commission by the Fed- 
eral Trade Commission Act. No statute 
has ever conferred the subpoena power on 
the Federal Reserve Board. Thus the Fed- 
eral Trade Commission could use subpoenas 
in Clayton Act cases but the Federal Re- 
serve Board could not. 


In arguing that the Federal Trade Com- 
mission’s subpoena power granted by the 
Federal Trade Commission Act may be 
used by it in the enforcement of the Clay- 
ton Act, petitioner uses as a makeweight 
the word “processes” which J have just 
discussed. It is claimed that this word 
includes “subpoenas” and thus indicates 
that Congress contemplated that the com- 
missions and board which would enforce 
the Clayton Act would use in doing so 
such subpoena power as was granted them 
by other acts. As just indicated, I cannot 
bring myself to believe that the word “proc- 
esses” as used in the Clayton Act includes 
subpoenas so I cannot allow it influence, 
even as a makeweight, in supporting peti- 
tioner’s contention that the Federal Trade 
Commission Act empowers the Federal Trade 
Commission to use subpoenas in the en- 
forcement of the Clayton Act. 


Petitioner’s proposition is that the words 
“for the purposes of this Act” in the open- 
ing line of section 9 of the Federal Trade 
Commission Act which reads “for the pur- 
poses of this act the commission * * * 
shall * * * havesaccess to * * * docu- 
mentary evidence” should be construed to 
mean “for the purposes which this act is 
intended to accomplish”. It is said that it 
has been held that everything made illegal 
by the Clayton Act was illegal under the 
Federal Trade Commission Act* so that 
any proceeding to enforce the Clayton Act 
must be for the same purpose as the Fed- 
eral Trade Commission Act and therefore 
the Federal Trade Commission has the sub- 
poena power therein. 


The words “for the purposes of this act” 
did not mean “for the purposes which this 
act is intended to accomplish” as petitioner 
urges. They meant “for the purposes of 
the enforcement of this act”. Only by in- 
dulging in a fiction could it be said that 
Congress in using those words in the Fed- 
eral Trade Commission Act intended that 
the subpoena power could be used by: the 


and Times-Picayune v. United States [1953 
TRADE CASES { 67,494], 345 U. S. 594, 609. 
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Federal Trade Commission under later acts 
if the purposes of the later acts were suffi- 
ciently similar to the purposes of the Federal 
Trade Commission Act. Only by indulging 
in a fiction could it be said that Congress, 
in phrasing the Clayton Act, omitted an 
expression of the subpoena power for the 
Federal Trade Commission because of reli- 
ance on a belief that the similarity of the 
purposes of the two acts empowered the 
Federal Trade Commission to use sub- 
poenas in enforcement of the Clayton Act. 
There is no such emergency created by the 
omission of the subpoena power from the 
Clayton Act as to require courts to indulge 
in fictions that would result in bestowing 
the subpoena power upon the Federal Trade 
Commission in enforcing the Clayton Act 
against one group of corporations and with- 
holding it from the Federal Reserve Board 
in enforcing it against another group. The 
use of the subpoena power conferred upon 
the Federal Trade Commission by the Fed- 
eral Trade Commission Act is limited to 
proceedings brought to enforce that act. It 
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may not be used in proceedings brought te 
enforce the Clayton Act. 


[Administrative Interpretation] 


Petitioner makes a plea based on admin- 
istrative interpretation. It is said that the 
Federal Trade Commission has issued in 
Clayton Act cases hundreds and perhaps 
thousands of subpoenas. That, without more, 
is sufficient to supply the omission of a 
grant of the subpoena power in statutory 
law. See United States v. Morton Salt Co. 
[1950-1951 TravE Cases § 62,561], 338 U. S. 
632, 647. 

[Opposite Rulings] 


I regret that I am unable to agree with 
two cases in which the power of the Fed- 
eral Trade Commission to issue subpoenas 
in Clayton Act cases has been upheld, FP. T. C. 
v. Reed, D. C. N. D. Ill. E. D., Docket 56 
C. 843, June 12, 1956, and F. T. C. v. Men- 
gies [1956 TRADE CAseEs { 68,478], D. C. D. 
Md., Docket 36, August 30, 1956. 


The application is denied. 


[] 68,506] United States v. Morris Wolf, et al. 


In the United States District Court for the Eastern District of Louisiana, New Orleans 
Division. Criminal No. 25868. Filed September 24, 1956. 


Case No. 1274 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suffi- 
ciency of Indictment—Duplicity—Bill of Particulars.—In a criminal action charging that 
cotton merchants and a cotton broker engaged in a conspiracy to unreasonably restrain 
trade in cotton sold by the Government, a ruling on the defendants’ motion to dismiss 
the indictment for duplicity was deferred until the sufficiency of a bill of particulars was 
determined. The defendants contended that the indictment charged, in a single count, a 
continuing conspiracy from 1948 to 1956, that the Government ceased all offerings and 
sales of cotton from November, 1952 through March, 1954, and that, therefore, the indict- 
ment was duplicitous. In a criminal action, where the facts show that the conditions 
under which an alleged conspiracy was entered into have come to an end, or make it 
impossible to continue, the burden of proving that the conspiracy continued would be upon 
the Government. Also, the defendants pointed out that the penalties for violation of the 
Sherman Act were increased in 1955, and contended, therefore, that the indictment was 
duplicitous. If there is no substantial support to the charge that there was a single 
continuous conspiracy beyond the date the penalties were increased, the motion to dismiss 
would have to be sustained for duplicity. The Government was required to furnish the 
defendants with information as to the continuation of the conspiracy during the period 
that cotton was not offered for sale and after the increase in Sherman Act penalties. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8025.540, 8025.800. 
For the plaintiff: G. R. Blue, United States Attorney, New Orleans, La. 
For the defendants: Saul Stone, New Orleans, La., and Robert F. Ritchie, Dallas, Tex. 
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[Indictment] 


DawkIns, Sr., District Judge [In full text]: 
Some four individuals and eight firms* en- 
gaged in the cotton brokerage business 
were charged with conspiring to unreason- 
ably restrain “trade and commerce in raw 
or baled cotton * * *” in violation of 
Section 1 of the Act * * * of July 2, 1890 


1‘“Morris Wolf, John P. Godchaux, residents 
of New Orleans, La., R. O. Beach, Sr., a resi- 
dent of Houston, Texas; and Robert D. McCal- 
lum, a resident of Memphis, Tennessee. Weil 
Bros. Cotton Inc., a Delaware corporation, 
Montgomery, Alabama; A. Campdera & Co., 
Inc., a Texas Corporation, Dallas, Texas; J. A. 
Baker & Co., a North Carolina corporation, 
Charlotte, North Carolina; E. F. Creekmore 
Co., Inc., a Delaware Corporation, New Or- 
leans, Louisiana; Sternberg-Martin & Company, 
Ine., a Texas corporation, Dallas, Texas; R. L. 
Dixon & Bro., Inc., a Texas corporation, Dallas, 
Texas; Crespi & Company, a Texas corporation, 
Dallas, Texas and Pell Cotton Company, a 
North Carolina corporation, Charlotte, North 
Carolina. 


2 


2 “Nature of Trade and Commerce 


“Commodity Credit Corporation is an agency 
and instrumentality of the United States under 
a permanent federal charter, managed by a 
board of directors subject to the general super- 
vision and direction of the Secretary of Agri- 
culture. One of its major programs is price 
support. Under existing legislation price sup- 
port program is disposed of in part through 
sales to cotton merchants in the United States. 

“In carrying on its operations Commodity 
Credit Corporation utilizes the personnel and 
facilities of the Commodity Stabilization Servy- 
ice. Among its functions, Commodity Stabiliza- 
tion service aids in the disposition of cotton 
acquired by Commodity Credit Corporation. 

“Since about 1945 and up to and including the 
date of the return of this indictment cotton 
merchants in various states of the United States 
have submitted bids and purchased cotton from 
the Commodity Credit Corporation. The cotton 
prior to sale is stored in a number of commer- 
cial warehouses in various states, including 
Arkansas, Texas, Mississippi, Oklahoma, Louisi- 
ana, Alabama, North Carolina, South Carolina 
and Georgia. 

“The Commodity Credit Corporation publishes 
and distributes to various cotton merchants 
throughout the United States a catalogue for 
use by such merchants to assist them in deter- 
mining, among other things, the location, grade, 
staple and quantity of cotton being offered for 
sale. 

“Commodity Credit Corporation generally 
selis its cotton on a competitive bid basis under 
which the bidder submits sealed bids. The 
Commodity Credit Corporation will not accept 
any bid which is less than (1) 105 percent of 
the current support price plus reasonable carry- 
ing charges or (2) the market price, whatever 
is higher; the only exception to this rule is for 
sales made under the special cotton export 
program inaugurated in January 1956. The 
sealed bids are opened on a specified day and 
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(U. S. C. Tit. 15, Sec. 1) as amended, com- 
monly known as the Sherman Act. The 
bill was returned March 28, 1956, and charges 
the conspiracy was continuous from “about 
August 1948” to the date of indictment. 
Others not named were alleged to have par- 
ticipated as co-conspirators. 

The nature of the Trade or Commerce 
involved,’ the offense,® its effects* and the 


time, which is announced in advance by the 
Commodity Credit Corporation. 

“Most of the cotton merchants in the United 
States who bid on and who are interested in 
purchasing cotton offered for sale by the Com- 
modity Credit Corporation, have since 1948 
utilized the services of Wolf & Co. Through 
the use of data processing cards made for each 
lot of cotton offered for sale by Commodity 
Credit Corporation, Wolf & Company makes up 
it own catalogue which. it furnishes free of 
charge to cotton merchants in various states. 

“During the period 1954-1955, more than 
262,000 bales of cotton having a value in excess 
of $40,474,000 were sold by the Commodity 
Credit Corporation. Cotton merchants, employ- 
ing the service of Wolf & Company, purchased 
approximately 60 percent of such cotton during 
this period of time. 

“Some of the cotton acquired by the Com- 
modity Credit Corporation is transported by 
suppliers in interstate commerce to commercial 
warehouses located in various states, including 
Arkansas, Texas, Alabama, Louisiana, North 
Carolina, Tennessee, Mississippi, Oklahoma, 
South Carolina, and Georgia. After sale by the 
Commodity Credit Corporation, the majority of 
this cotton is transported by cotton merchants 
in interstate commerce from these warehouses 
to other cotton merchants, to users or to ex- 
porters located in states other than those in 
which the warehouses are located. Some of 
this cotton is also shipped from these ware- 
houses to destinations in foreign countries.’’ 

3 “The combination and conspiracy herein 
charged has consisted of a continuing agree- 
ment and concert of action among the defend- 
ants, the co-conspirators, and other persons to 
the grand jurors unknown, the substantial 
terms of which have been and are that defend- 
ants agree: 

“(a) to engage and maintain Wolf & Co. as 
a common purchasing agent through whom the 
defendant cotton merchants purchase cotton 
offered for sale by the Commodity Credit Cor- 
poration; 

““(b) to permit Wolf & Co. to allocate bids 
among the defendant cotton merchants on cot- 
ton offered for sale by the Commodity Credit 
Corporation, so that cotton merchants using 
the services of Wolf & Co. are directed to lots 
of cotton not previously bid on by other cotton 
merchants using the services of Wolf & Co.; 

“(c) to permit Wolf & Co. to fix bid prices to 
be submitted by defendant cotton merchants 
to the Commodity Credit Corporation so as to 
eliminate price competition among the cotton 
merchants using the services of Wolf & Co. in 
connection with cotton offered for sale by the 
Commodity Credit Corporation; and 

[Footnote 3 is continued on the next page.] 

4 [See the next page.] 
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basis for jurisdiction in the District® are 
alleged. 
[Defendants Motions] 

On June 5, 1956, all defendants, except 
Wolf and Godchaux filed motions for a Bill 
of Particulars, and to Dismiss the indict- 
ment. There is nothing in either motion to 
show which was filed first, except the order 
of arrangement in the record and the entries 
on the minute or docket sheet, which the 
court directed be prepared and placed in the 
file for ready reference and its guidance in 
handling a rather large volume of pleas, 
motions, affidavits and briefs, which other- 
wise would have been loose in a large en- 
velope. Nor were there any reservations in 
either with respect to the other. 

By Rule 7(f£) of Criminal Procedure, the 
defendants were required to file their Mo- 
tion for Particulars “* * * only within ten 
days after arraignment * * * unless other- 
wise prescribed by rule or order.” In some 
instances a bill of particulars may reveal 
the difference between a clear charging of a 
crime and uncertain language which is some- 
times held, after introducing evidence on 
the trial, sufficient, although objected to. I 
shall, therefore, dispose of the motion for a 
Bill of Particulars first. 


Motion For BILt oF PARTICULARS 
This motion calls for particulars as to 
paragraphs Nos. 5, 6, 12, 13, 14, 16, 17, and 
19 of the indictment. (5) calls for “names 
and addresses of * * * officers * * * of each 
defendant corporations who * * * authorized 


“‘(d) to use their efforts to eliminate or dis- 
courage others from entering into or engaging 
in the cotton catalog business in competition 
with Wolf & Co. 

“During the period of time covered by this 
indictment, for the purpose of forming and 
effectuating the aforesaid combination and con- 
spiracy, the defendants, the co-conspirators, and 
others to the grand jurors unknown, by agree- 
ment and concert of action have done the things 
which as hereinbefore alleged they combined 
and conspired to do.’’ 


4 “Effects of the Conspiracy 

“The aforesaid combination and conspiracy 
has had the following effects, among others: 

“(a) bids on cotton have been allocated 
among cotton merchants utilizing the services 
of Wolf & Co. in such a manner as to eliminate 
price competition among them; 

“(b) competitive bidding for cotton among 
cotton merchants utilizing the services of Wolf 
& Co. has been practically eliminated; 

“(e) the terms of sale prescribed by the Com- 
modity Credit Corporation which require the 
submittal of sealed competitive offers to pur- 
chase cotton directly by the offeror have been 
avoided; 


Trade Regulation Reports 


Cited 1956 Trade Cases 
U.S.v. Wolf 


72,077 


* * * the acts alleged * * * ”; (6). “names 
and addresses of persons, firms or corpora- 
tions not named as defendants, who are 
cotton merchants * * * alleged to have * * * 
participated as co-conspirators * * * or to 
have performed acts in furtherance there- 
Ge Se A ED 
Paragraph 12 

“(a) Names and addresses” of all “who 
utilized the services of Wolf & Company 
* * * during * * * period covered by * * * 
indictment * * *” including those ‘not 
named * * * nor referred to * * * as co- 
conspirators without being named * * *’.” 

Paragraph 14 

<(a)a* * * number of bales and.* * *:dol- 
lar volume * * * of cotton sold by C. C. C. 
during each quarter of * * * calendar year 
* * *”: (b) the same information as to 
cotton it “purchased”; (c) same information 
as to “cotton purchased by each cotton 
merchant indicted * * * who utilized the 
services of Wolf & Company * * *” by 
“quarters * * *’: (d) the same information 
as to “* * * persons * * * co-conspirators 
* * * not indicted”.” 


Paragraph 16 

“(a) The date * * * each defendant * * * 
entered * * * the * * * conspiracy; (b) 
x +e “places: % = each sdetendant, a 
entered * * * such conspiracy * * *; (c) 
* * * names and addresses” of those “* * * 
with whom each defendant is alleged to 
have conspired”; (d) whether orally or in 
writing, and if the latter “* * * copy of the 


‘*(d) cotton merchants not utilizing the serv- 
ices of Wolf & Co. have been placed at a com- 
petitive disadvantage with those employing the 
services of Wolf & Co. in the bidding for or 
purchasing of cotton; 

‘(e) persons, firms or corporations desiring 
to enter into or engage in the cotton catalog 
business in competition with Wolf & Co. have 
been restrained and prevented from doing so; 
and 

““(f) the United States Government has sus- 
tained damages in the operation of its cotton 
disposal program.”’ 


5 “Jurisdiction and Venue 


“The combination and conspiracy herein al- 
leged has been entered into and carried out in 
part within the Eastern District of Louisiana, 
New Orleans Division. During the period of 
time covered by this indictment and within the 
applicable period of the statute of limitations, 
the defendants and co-conspirators have per- 
formed within the Eastern District of Louisiana, 
New Orleans Division, many of the acts and 
things which, as charged herein, they combined 
and conspired to do.”’ 
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documentary proof * * * the Government 
intends to use * * *” be furnished; and (e) 
“date of entry of each alleged * * * co- 
conspirator not indicted * * * and duration 
of the participation.” 


Paragraph 17(b) 

“(a) The specific acts * * * by each de- 
fendant to eliminate or discourage others 
entering the catalogue business and dates 
upon which the Government will rely and 
(b) the same information as to each co- 
conspiration.” 

Paragraph 17(d) 

“(a) and (b) Specific acts” of each de- 
fendant and co-conspirator to eliminate 
* * * others from * * * engaging * * * in 
the cotton catalogue business in competition 
with Wolf & Company and the dates 
thereof.” 

Paragraph 19(a) 

(a) * * * date of * * * bid, (b) “quantity, 
grade, staple and location of the cotton 
At (ce tirembide pil Cem aan (ay) stlatne 
and address of * * * merchant to whom 
* * * bid * * *” was allocated; (e€) “name 
and address of other * * * merchants * * * 
who bid on same lot * * * and price bid * * *” 
(f) “date of each * * * allocation among 
two or more * * * merchants” and name of 
person who” made the allocation * * *; 
(g) names of merchants to whom were 
alloted particular lots * * * in each * * * 
allocation. 

Paragraph 19(b) 

As to invitations to bid: “(a) date; * * * 

(b) grade * * *, staple, location and quan- 


tity * * * each lot * * *’ (c) name and 
address of each bidder, and price. 


Paragraph 19(c) 

(a) “Date of invitation to bid * * *” re- 
quiring ““* * * sealed competitive offers * * * 
directly by the officers is alleged to have 
been avoided * * *”; (b) name and address 
of each “* * * merchant * * * alleged to 
have avoided such requirement, * * * dates 
and instances of such avoidance; and * * * 
terms of sale * * * avoided in each case.” 


Paragraph 19(d) 

(2) i coe ames andmaddtescsess mt as 
merchants not utilizing * * * services of 
Wolf & Company * * *; (b) * * * dates and 
instances * * * placed at competitive dis- 
advantage.” 
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Paragraph 19(f) 

(a), “* 2% * dates) = *iveach bidiaaa 
Government * * * sustained damage; (b) 
* * * orade, location and quantity * * * of 
cottons * * *7: (c)| “*i* * name of each 
bidder * * * and amount bid,” (d) “name 
successful bidder, and amount of bid”; (e) 
“* * %* market price and grade * * * date 
when bids were opened.” 


[Defendants Affidavit] 


Attached to the motion for particulars 
was an affidavit by counsel for defendants, 
which, in substance, recited the defendants 
indicted under the Sherman Act and a 
summary of the charge; that it encompassed 
the period August 1948 to date of the indict- 
ment March 28, 1956, or “approximately 
eight years.” It refers to “unnamed * * * 
co-conspirators * * *’ which may “include 
all transactions participated in by the ma- 
jority of * * * spot cotton merchants in the 
United States who * * * submitted bids for 
spot cotton offered by the C. C. C. in which 
large quantities of cotton were sold”; that 
during the period charged there were “more 
than 56,000 individual bids * * * involved 
* * * more than four million bales * * * of 
more than 100 separate grades * * * stored 
in warehouses all over the south and in 
other states as well”; that “more than 100 
* * * merchants submitted bids”; that this 
will require, to “properly prepare the de- 
fense * * *” the investigation of “all these 
transactions unless the Government furnishes 
the defendants with particular indicating, iden- 
tifying and describing the transactions upon 
which it intends to rely in support and proof 
of the charges alleged in the indictment.” 
(Italics Added) 


The affidavit then recites the substance of 
and reasons for the information sought in 
Defendants’ motion for a Bill of Particulars, 
among which are that the alleged co-con- 
Spirators are not named and that it is highly 
necessary that their names and the transactions 
involved be given to enable defendants to 
examine the records thereof to determine 
whether any act committed by these co-con- 
spirators are chargeable to defendants. 


Further that Wolf & Company had more 
than 100 customers, spread all over the 
United States, and unless the names, addresses 
and particular transactions to be used are 
furnished, defendants may have to use dis- 
covery to get this information for the pur- 
pose of determining “whether any acts 


© 1956, Commerce Clearing House, Inc. 


Number 60—71 
11-2-56 


committed * * * by them * * *” are “charge- 
able to * * * defendants” the cost of which 
“would be prohibitive.” 


In support of the contention that all the 
information sought by the motion for par- 
ticulars is necessary, this affidavit discusses 
in detail the remaining eleven headings or 
paragraphs, emphasizing the magnitude of 
the undertaking to meet the case the Gov- 
ernment may present. 


The affidavit partakes of the nature of a 
brief and states considerations which tend 
to support the need for further enlighten- 
ment of what the Government will offer, 
more effectively perhaps than does the 
“memorandum of authorities” which con- 
sists largely of citations and quotations 
from a few cases thought to be appropriate. 


The Government was not required or 
expected to answer formally the motion for 
particulars, and for that reason, no doubt, 
has filed a more extended brief citing many 
decisions. 


[Discretion of Court] 


However, when all is said and done, gen- 
erally speaking, a motion for a bill of par- 
ticulars is addressed to the sound discretion 
of the Court, influenced by the nature of 
the case presented, and what it thinks 
necessary to enable an accused to (1) fully 
understand what he is charged with, (2) 
what may be presented to support it, and 
(3) by what evidence and available witnesess 
accused may prove his defense. Defendants 
emphasize the alleged long duration of the 
conspiracy from August 1948 to March 28, 
1956 and aver that during some seventeen 
months,—from November 1952 through March 
1954.—of the Korean War the Government 
ceased all offerings and sales of surplus 
cotton. 


[Duplicity] 


Under the Sherman Act (Sec. 1 Tit. 15 
U. S. C.) the unlawful agreement or com- 
bination constitutes the crime, which gen- 
erally has to be proved, like other conspi- 
racies, by circumstances, rather than by 
written or oral meeting of minds, but those 
circumstances or acts of the parties have the 
same effect as overt acts under Sec. 371 of 
Tit. 18 U. S. C. without having to charge 
them as such. See U. S. v. Kissel, 218 U. S. 
601, 607. So long as the agreement con- 
tinues in effect, the withdrawal of one or 
more individuals must be shown by sub- 
stantial evidence. However, where the proven 
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or admitted facts show the conditions under 
and for which it was entered into have come 
to an end, or make, it impossible to con- 
tinue, then it would seem, in a criminal 
case the burden of proving beyond a rea- 
sonable doubt that the unlawful agreement 
was kept in tact, would be upon the Govy- 
ernment. The mere proof that a year and 
a half later, it was made possible for accused 
to renew their activities and that they did 
things denounced by the statute, could 
support a second crime or offense, just as 
well as the original, and, when charged in a 
single count would be duplicitous. 


There is the further fact that, on July 7, 
1955, Congress amended the Sherman Act 
by increasing the maximum fine from $5,000 
to $50,000. Therefore, to impose any part 
of that increase, the jury would have to find 
as a fact, beyond a reasonable doubt, that 
the original conspiracy continued after the 
amendment as to everyone it might convict. 
For these reasons, it becomes more im- 
portant for defendants to know the particular 
transactions, their dates, the persons par- 
ticipating therein, all as to each lot offered, 
which the Government will attempt to prove 
to support a verdict of guilty, either before 
or after the amendment. In no other way 
can defendants be prepared to meet such 
proof. This is especially true when it must 
be presumed the prosecutors, as usual, will 
rely mainly on circumstantial evidence. 


It cannot be overlooked that the Govern- 
ment, whatever the reason, did not institute 
this prosecution for approximately eight 
years, and under the presumption of inno- 
cence, it must be assumed the accused had 
no reason to preserve detailed records that 
far back, except as required by statute or 
regulations. A charge of conspiracy is one 
of the most latitudinous offenses with re- 
spect to admissible evidence, known to the 
law, and with the reservoir of material 
available in this case in which to dip, the 
Government should, as a matter of fairness, 
inform the accused approximately the spots 
or points where it will lower its dredge. 


The cases cited by defendants involved 
the general conspiracy act, (Section 371 Tit. 
18 U. S. C.) requiring both the alleging 
and proving of at least one overt act; (U. S. 
v. Goldberger et al., 197 F. (2d) 330; Huff 
et al. v. U. S., 192 F. (2d) 911) cited by the 
Government were cases in which pleas of 
unconstitutionality were overruled because 
such overt acts were committed after the 
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amendment; while here, it will be necessary, 
and probably more difficult, to prove the 
continuation of the conspiracy after July 7, 
1955, if the penalties of the amendment are 
to be imposed. 


[Information To Be Furnished] 


I am constrained to hold, therefore, that 
the Government must state the particular 
places, names of bidders, purchasers, offer- 
ings and transactions involved, including 
co-conspirators not indicted, and others par- 
ticipating therein, whether knowingly or 
not in which bidding was suppressed and 
competition prevented, that it will attempt 
to prove in support of the indictment. In 
the same manner it must furnish the same 
details with respect to the facts and cir- 
cumstances upon which it will rely to prove 
the alleged original conspiracy was con- 
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legal contemplation, during the seventeen 
months of the Korean War above referred 
to when no surplus cotton was offered. If 
the information thus required to be fur- 
nished gives no substantial support to the 
contention there was a single continuous 
conspiracy beyond the amendment of July 
7, 1955, then the Motion to Dismiss would 
have to be sustained for duplicity. As the 
matter now stands we have only the ex parte 
affidavits and arguments as against the 
allegations of the indictment. By this means 
the record itself as thus made will show 
the reasons for dismissal or overruling the 
motion, as the case may be. 


[Motion to Dismiss Deferred] 


For these reasons, a ruling on the Motion 
to Dismiss will be deferred until the suffi- 
ciency of the Bill of Particulars has been 


tinued over the entire period (August 1948 determined. 


to March 28, 1956) and did not cease in 


[] 68,507] United States v. National Wrestling Alliance. 


In the United States District Court for the Southern District of Iowa, Central Divi- 
sion. Civil Action No. 3-729. Filed October 15, 1956. 


Case No. 1303 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Trade Association—Exclusion from Trade—Bookers and Promoters of Professional 
Wrestling.—An association of bookers and promoters of professional wrestlers and con- 
senting members of the association were prohibited by a consent decree from entering 
into any understanding having the purpose or effect of (1) recognizing any booker or 
promoter as the exclusive booker or promoter in a designated territory, (2) preventing 
any booker or promoter from doing business in any territory, (3) restricting the promo- 
tion or booking of wrestling exhibitions to related promotions or to promoters or bookers 
who are members of the association, (4) requiring any booker to book wrestling exhibi- 
tions only through promoter members or to discriminate in favor of promoter members, 
(5) requiring any promoter to promote wrestling exhibitions only through the services 
of booker members or to discriminate in favor of booker members, (6) requiring any 
person to refuse to promote or book any wrestler, or (7) preventing any wrestler, booker, 
or promoter from participating in studio exihibitions. Also, the association and consent- 
ing members were each prohibited from refusing to book for any promoter any wrestler 
who is available and is being booked by the association or a consenting member. The 
association was prohibited from fixing any term or condition, including performance pay- 


ments, under which promoters or bookers should promote or book any championship or 
other wrestling exhibition. 


See Combinations and Conspiracies, Vol. 1, § 2017.121; Monopolies, Vol. 1, { 2610. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Association Rules and Membership—Enforcement Provision—An association of book- 
ers and promoters of professional wrestlers was required by a consent decree to cancel 
all of its existing regulations and by-laws; to adopt and enforce by-laws consistent with 
the decree; to include in such new by-laws a provision requiring the expulsion of any 
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member who violates the consent decree or violates any by-law designed to comply with 
the decree; to admit to membership upon nondiscriminatory terms and conditions any 
booker or promoter having certain qualifications; and to give each new member a copy 
of the decree and to instruct each existing and future member that continuation of mem- 
bership in the association is dependent upon compliance with the terms of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8401.21, 8421. 


Hor the plaintiff: Victor R. Hansen, Assistant Attorney General; Roy L. Stephenson, 
United States Attorney; and James M. McGrath, Stanley E. Disney, W. D. Kilgore, Jr., 
and Charles F. B. McAleer, Attorneys, Department of Justice. 


For the defendant: Harry N. Soffer, St. Louis, Mo.; John M. Ferguson, East St. 
Louis, Ill.; Baker, Kagy & Wagner, East St. Louis, Ill., of counsel; and Bernard J. Con- 


nolly, Des Moines, Ia., Local Counsel. 


Final Judgment 


WiitaM F. Ritey, District Judge [Jn full 
text]: Plaintiff United States of America 
having filed its Complaint herein on Oc- 
tober 15, 1956; defendant having filed its 
answer to the complaint denying the ma- 
terial allegations thereof; and plaintiff and 
defendant by their attorneys having con- 
sented to the entry of this Final Judgment, 
without trial or adjudication of any issue 
of fact or law herein and without this Final 
Judgment constituting evidence or an ad- 
Mission in respect to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent as aforesaid of each party 
hereto, it is hereby Ordered, adjudged and 
decreed as follows: 


ip 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a claim 
upon which relief can be granted against 
defendant under Sections 1 and 2 of the 
Act of Congress dated July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


1c 
[Definitions] 

As used in this Final Judgment: 

(A) “Defendant” means defendant Na- 
tional Wrestling Alliance, a membership 
corporation organized under the laws of 
the State of Iowa; 

(B) “Consenting member” means any 
member of defendant who submits to the 
jurisdiction of this Court and executes its 
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consent to be bound and obligated by the 
terms of this Final Judgment; 

(C) “Promoter” means any person en- 
gaged in sponsoring and presenting pro- 
fessional wrestling exhibitions; 

(D) “Promoter-member” means any pro- 
moter who is a member of defendant; 


(E) “Booker” means any person who, 
for a fee or commission, arranges with a 
promoter or promoters for the perform- 
ance of wrestlers in professional wrestling 
exhibitions; 

(F) “Booker-member” means any booker 
who is a member of defendant; 

(G) “Studio exhibition” means any pro- 
fessional wrestling exhibition at which rev- 
enue is derived primarily from the television 
broadcast or filming thereof; 

(H) “Related promotion” means any pro- 
fessional wrestling exhibition in which a 
booker also acts as a promoter or has a 
financial interest in addition to a claim for 
a booking fee or commission; 

(1) “Person” means an individual, part- 
nership, firm, corporation, association or 
other business or legal entity. 


ible 


[Additional Parties—A pplicability of 
Judgment | 


(A) It appearing to this Court, pursuant 
to Section 5 of the Sherman Act, that the 
ends of justice require that all members of 
the defendant be brought before this Court, 
the members of the said defendant, as con- 
senting members, hereby appear as addi- 
tional parties waiving the necessity of being 
summoned and agree to be bound by the 
provisions of this Final Judgment; 

(B) The provisions of this Final Judg- 
ment applicable to defendant or to any con- 
senting member shall apply to such defendant 
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or such consenting member, its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns and to every person 
in active concert or participation with any 
of them who receives actual notice of this 
Final Judgment by personal service or 
otherwise. 


IV. 
[Membership in Association] 


Defendant is ordered and directed: 


(A) To forthwith cancel and void all its 
existing rules, regulations, and bylaws; 

(B) To forthwith adopt and enforce by- 
laws consistent with the terms of this Final 
Judgment. 

(C) To include in any such new bylaws 
a provision requiring the expulsion of any 
member who violates this Final Judgment, 
engages in activities enumerated in any of 
the paragraphs of Section V of this Final 
Judgment or violates any rule, regulation 
or bylaw of defendant designed to comply 
with this Final Judgment; 


(D) To admit to membership upon non- 
discriminatory terms and conditions any 
booker or promoter if the applicant (1) has 
engaged in the business of booking or pro- 
moting wrestling exhibitions for two years 
or has promoted at least ten exhibitions in 
one year, (2) is financially responsible, (3) 
is licensed by any appropriate licensing au- 
thority or, where no licensing authority has 
jurisdiction, is of good moral character and 
(4) agrees in writing to be bound by the 
terms of this Final Judgment; 

(E) To give to each new member a copy 
of this Final Judgment, and to specifically 
instruct each existing and future member 
that continuation of membership in defend- 
ant is dependent upon compliance with the 
terms of this Final Judgment. 


V. 
[Prohibited Practices] 


(A) Defendant and consenting members 
are each jointly and severally enjoined and 
restrained from entering into, adhering to, 
promoting or following any course of con- 
duct, practice or policy, or any agreement 
or understanding, having the purpose or 
effect of: 


(1) Recognizing, approving or desig- 
nating any booker or promotor as the 


exclusive booker or promoter in a desig- 
nated area or territory; 
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(2) Preventing, restricting or impeding 
any booker or promoter from doing busi- 
ness in any area or territory; 

(3) Restricting or limiting the promo- 
tion or booking of wrestling exhibitions 
to related promotions or to promoters or 
bookers who are members of defendant, 
or requiring, requesting or inducing any 
person so to do; 

(4) Requiring, requesting or inducing 
any booker to book wrestling exhibitions 
only through promoter-members or to dis- 
criminate in favor of promoter-members; 

(5) Requiring, requesting or urging any 
promoter to promote wrestling exhibi- 
tions only through the services of booker- 
members or to discriminate in favor of 
booker-members; 

(6) Requiring, requesting or inducing 
any person to refuse to promote or book 
any wrestler; 

(7) Preventing, restricting or imped- 
ing any wrestler, booker or promoter 
from participating in studio exhibitions 
or discriminating against any wrestler, 
promoter or booker because such person 
participated in the booking or promotion 
of studio exhibitions. 


(B) Defendant and consenting members 
are each enjoined and restrained from re- 
fusing to book for any promoter any wrestler 
who is available (taking into consideration 
travel time and costs) and is being booked 
by such defendant or such consenting member. 

Nothing in this Section V shall obligate 
defendant or any consenting member to 
book any wrestler for any promoter (1) 
who is not duly licensed as such by the 
appropriate licensing authority or, (2) in 
the case of a promoter where there is no 
licensing authority, who is not financially 
responsible. 


WAL, 
Defendant is enjoined and restrained from: 


(A) Except as required by Section IV 
herein, fixing, establishing maintaining or 
adhering to any term or condition, includ- 
ing specifically any term or condition stip- 
ulating performance payments, under which 
promoters or bookers shall promote or book 
any championship or other wrestling exhi- 
bition; provided that this subsection (A) 
shall not prevent defendant from charging 
promoters of championship wrestling exhi- 
bitions, if defendant is requested by the 
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champion to book for him, a certain fixed 
percentage of the gross receipts of such 
wrestling exhibitions; 

(B) Requiring, requesting, urging, ad- 
vising or assisting any member of engage 
in any activity prohibited in any of the 
paragraphs herein. 


WAAIE 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust division, and on 
reasonable notice to defendant or any con- 
senting member made to its principal office, 
be permitted (A) access during the office 
hours of such defendant or consenting mem- 
ber to all books, ledgers, accounts, corre- 
spondence, memoranda and other records 
and documents in the possession or under 
the control of such defendant or consenting 
member relating to any of the subject mat- 
ters contained in this Final Judgment, and 
(B) subject to the reasonable convenience 
of such defendant or consenting member 
and without restraint or interference from 
it to interview officers or employees of such 
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defendant or consenting member who may 
have counsel present, regarding any such 
matters; and upon such request defendant 
or any consenting member shall submit 
such reports in writing to the Department 
of Justice with respect to matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement of 
this Final Judgment. No information ob- 
tained by the means provided in this Sec- 
tion VII shall be divulged by any represen- 
tative of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of the Department except in the 
course of legal proceedings to which the 
United States of America is a party for 
the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 


VIII. 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or termi- 
nation of any of the provisions thereof, and 
for the enforcement of compliance there- 
with and punishment of violations thereof. 


[1 68,508] James H. Sewell, doing business under the fictitious firm name and style 
of Burns Cuboid Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. 


October 16, 1956. 


No. 14,354. Filed 


On a petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation—Medicinal or Curative Properties—Shoe Insert 
—Technical and General Advertising Claims—Validity of Order.—A Federal Trade Com- 
mission order prohibiting a manufacturer of a shoe insert from making certain claims 
as to the value of its product was affirmed insofar as the order prohibited the manufacturer 
from advertising that its insert has a special effect on the cuboid bone of the foot and 
on other related bones or that its insert is a scientific device. Although experts testified 
both ways on this highly technical matter, the Commission could take its choice. How- 
ever, the Commission’s order insofar as it prohibited the manufacturer from making gen- 
eral claims (concerning “balance,” “balancer,” “improved health,” “better posture,” “poise,” 
‘Gmprovement of stance,” “elimination of foot fatigue,” and “better foot action”) as to the 
value of its shoe insert was not affirmed since the Commission’s order was not supported 
by substantial evidence. Such claims are within the legitimate field of “puffing” of the 
ad man. It was the judgment of the reviewing court that when all of the evidence was in 
and when the Commission’s experts were done, that the objections of the complaint as to 
the general claims were left without substantial evidence, only with general statements of 
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experts weakened by the experts’ own subsequent testimony. 
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Doctors’ opinions and 


their few case histories of failures of the device do not overcome the manufacturer’s proof 


of frequent successful use. 


See Unfair Practices, Vol. 2, { 5087.26, 5201.621; FTC Enforcement and Procedure, 


Vol. 2, { 8611.27. 


For the petitioner: Maury, Larsen & Hunt, and George R. Maury, Los Angeles, Cal. 


For the respondent: Earl W. Kintner, General Counsel, Federal Trade Commission; 
Robert B. Dawkins, Assistant General Counsel; and Alvin L. Berman, Attorney, Federal 


Trade Commission, Washington, D. C. 


Affirming in part a Federal Trade Commission cease and desist order in Dkt. 5850. 


Before Pops, FEE and CHAMBERS, Circuit Judges. 


[Petitioner's Business| 


CHAMBERS, Circuit Judge [In full text]: 
Sewell, petitioner here, and respondent be- 
fore the Federal Trade Commission, has 
successfully built in and from Santa Ana, 
California, a large business in the manu- 
facture and sale of an article which we can 
call a shoe insert. Its basic name is Cuboids. 
This is a derivation from the cuboid bone 
in the arch of the human foot. Various 
names are used in marketing like “Cuboid 
balancer” or “Doggies.” A ready market 
for the device is found among the legion 
of Americans who complain about their feet. 


The insert is ordinarily sold in depart- 
ment stores in metropolitan centers where 
representatives on the payroll of Sewell 
sell the product, usually for the account of 
Sewell, rather than the department store. 
Those who sell it have had some training 
in fitting shoes and selling corrective de- 
vices. Some sales are made by mail order 
after a customer has filled out a question- 
naire which is intended to elicit his com- 
plaints. Some sales are made by stores that 
do not have a Sewell representative on the 
premises. 

The insert is made on a license from an 
inventor named Burns, who apparently first 
marketed the device himself on a limited 
basis. The article moves in commerce among 
the states. There are about 200 different 
models of the same basic thing, which is 
made with two layers of leather with cork 
at various points in between the layers of 
leather. The difference in sizes of shoes 
accounts for many models. Then for each 
foot size a variety of thicknesses is manu- 
factured. 


[Advertising Challenged| 


The attack initiated by the Federal Trade 
Commission is on Sewell’s advertising. We 
assume that Sewell would readily admit that 
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his advertising has been a big factor in 
building his business: that the product has 
not entirely sold itself. 


Some of the lines of Sewell’s advertising 
which were the subject of the Commission’s 
complaint were as follows: 


“Cuboids help to balance your body 
weight = 22st 


“CUBOID FOOT BALANCERS 


“, . the foot and body balance, the 
relief from aches and pains CUBOIDS 
afford. 


“Better poise and balance replace aches 
and pains. 

“Drive away foot fatigue with Cuboids. 
Enjoy more normal foot action with 
Cuboids. 

“They're the modern way to foot relief 
—combining scientific principles of bal- 
ance and support to lessen fatigue and 
help improve your stance. 

“Now everyone can enjoy better posture, 
poise and balance with . . ., Cuboids. 

“Especially designed to help you enjoy 
increased foot health and comfort. 

“With Cuboids foot pains often dis- 
appear as if by magic. 

“Cuboid foot balancers make house- 
work less tiring. 

“Cuboids help to distribute body weight 
removing pressure from delicate nerve 
centers and arteries transferring it to 
better cushioned parts of the feet. 

“The feet are the body’s foundation. 
Cuboids balance this foundation and pro- 
vide the basis for correct posture. 

“The Cuboid bone is the keystone of 
the outer or weight-bearing arch and its 
position determines the relative position 
of every other bone in the foot. Cuboid 
metal-free foot balancers are scientifically 
designed to help bring these bones into 
normal position. 

_ “Cuboids afford effective relief to ach- 
ing and calloused feet.” 
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[FTC Order] 


After peripatetic hearings in various parts 
of the United States, the examiner filed a 
report which proscribed not only the fore- 
going claims, but which recommended that 
Sewell be forbidden to use advertising mat- 
ter which he had discontinued four years 
previously. The Commission followed the 
examiner on the advertising set forth above 
shown to be in current use but refused to 
whip the dead horse of Sewell’s discon- 
tinued advertising.* Now, Sewell seeks 
review here. 


Before the examiner, medical men, ortho- 
paedic specialists, testified for Sewell’s claims 
and against them. Sewell showed that 
medical doctors, presumably reputable, in 
great numbers regularly prescribe his de- 
vice. He had much testimony that people 
are regularly pleased with the device. He 
showed that only three per cent of all pur- 
chasers take advantage of their ‘satisfaction 
guaranteed or your money back” offer. 


But be the foregoing as it may, the Com- 
mission entered an order forbidding: 


“1, Disseminating or causing to be dis- 
seminated by means of the United States 
mails, or by any means in commerce, as 
‘commerce’ is defined in the Federal 
Trade Commission Act, any advertise- 
ment which represents directly or by 
implication: 

“(a) That the wearing of respondents’ 
device will assist in balancing the feet or 
body. 

“(b) That respondents’ device posseses 
therapeutic value for aching or painful 
feet. 

“(c) That the wearing of respondents’ 
device will enable the user to achieve 
better posture or poise or will improve 
the stance. 

“(d) That the wearing of respondents’ 
device will result in more normal foot 
action or improved foot action or foot 
health. 

“(e) That the wearing of respondents’ 
device will afford increased comfort for 
the feet or decrease the fatigue resulting 
from housework or other physical efforts 
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except to the extent that respondents’ 
device may in instances reduce or relieve 
the discomfort associated with strained 
or tired feet. 

“(f) That the wearing of respondents’ 
device will have beneficial effect upon 
the distribution of body weight. 

“(g) That the wearing of respondent’s 
device will in any way aid the Cuboid 
Bone or its position or stability with 
respect to other bones of the feet or will 
serve to readjust, realign, normalize or 
improve the position of the bones of the 
feet. 

“(h) That said device possesses, thera- 
peutic value in the treatment of calloused 
feet. 

“2. Disseminating or causing to be dis- 
seminated any advertisement by any means 
for the purpose of inducing or which is 
likely to induce, directly or indirectly, the 
purchase of said product in commerce, 
as ‘commerce’ is defined in the Federal 
Trade Commission Act, which advertise- 
ment contains any representation pro- 
hibited in Paragraph 1 hereof.” 


[Unlawful Advertising Claims] 


This court is satisfied that the Commis- 
sion must be affirmed insofar as advertising 
claims assert that the device has a special 
effect on the cuboid bone of the foot or is a 
“Scientific” device. That is a highly tech- 
nical matter upon which experts testified 
both ways. There the Commission could 
take its choice. 

On highly technical matters one’s product 
claims, under the law, are at the mercy of 
experts, even though the group relied upon 
may ultimately be proved wrong. Yet that 
that is the way the legal system works and 
must work. 


[General Claims Acceptable] 


On the other hand, we are not disposed 
to issue our mandate to cease and desist 
with respect to the general claims in the 
advertising on the assertions made with 
reference to “balance,” “balancers,” “im- 
proved health,” “poise,” “improvement of 
stance,” “elimination of foot fatigue,” “better 


1It is evident that Sewell or his predecessors 
for several years had not proclaimed: 

1. “Cuboids strengthen weak muscles and 
counteract poor circulation. 

2. ‘“‘Cuboids air circulation. 

3. ‘‘Cuboids strengthen weak feet. 

4. “Cuboids aid circulation—stimulate flow of 
nervous energy in the feet.’’ 

Some of the critical testimony of the experts 
concerns these specific claims. Had the ex- 
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aminer eliminated these claims at the outset 
from consideration of his inquiry, the hearings 
could have been materially shortened. 

Tactically the trial of these more or less spe- 
cific claims easily permitted the Commission's 
experts to condemn Sewell’s devices more stri- 
dently and to overlook the real issue of: Do the 
supports frequently give relief to those who 
complain of their feet? 
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posture,’ and “better foot action.” In so 
holding, we do not believe we vary from 
the long established principles of reviewing 
orders such as we have here. 


We think that the respondent Sewell by 
his witnesses demonstrated, simply stated, 
that people wearing shoes that do not fit 
their feet, for reasons inherent either in the 
customer’s foot or his shoe, do very, very 
frequently get a better platform to walk 
on with the addition of Sewell’s insert. 
Why, we cannot say with certainty. The 
Commission doctors who roundly condemned 
the device say there is no reason that the 
device should relieve one’s foot ills. We 
do not think the doctor’s opinion and their 
few case histories of failures of the device 
overcome the proof of frequent successful 
use. There is no proof the device ever did 
any damage. Some doctors suggested in 
certain cases it could. Further, we think 
after cross examination of the Commis- 
sion’s experts very little was left of their 
opinions on the “lay” claims of general 
efficacy. 

We believe that if we concede that when 
often the addition of the device produces 
a better fitting shoe that every one of 
Sewell’s claims naturally flows, except those 
based on the assertion of special effect of 
the cuboid bone or the device being scien- 
tific. A better fitting shoe should result in 
better foot balance, some relief from aches 
and pains, better poise and balance, better 
poise, posture and balance, better foot health 
and better comfort. And even housewife’s 
drudgery ought to be lessened. 


[Two Basic Mistakes] 


We think perhaps there are two basic 
mistakes in the case and which lead us to 
believe that the Commission was legally 
wrong in part and justify our declination 
to enforce the order in full. First, we 
believe in the testimony of the experts of 
the Commission, they have failed to start 
with the premise that Sewell fitter starts 
with. That is, that the shoe of. the cus- 


Court Decisions 
Sewell v. FTC 


Number 60—78 
11-2-56 


tomer prospect for some reason does not 
fit the foot or the foot does not fit the 
shoe. Maybe a different shoe would often 
give the customer balance, relief from aches 
and pains, give him better posture and poise 
and stance. But if the customer gets it by 
a Sewell device, we see no objection to 
advertising that it does. (And in the main, 
we do not think the expert opinion meets 
the proof here of the generally satisfied 
customer.) The Commission experts ap- 
parently would proscribe entirely the use of 
the trial and error method of experimenting 
with devices to relieve one’s foot aches 
and pains.’ 


Secondly, we think the examiner and the 
Commission have reduced generality to 
specificity, when it was not justified. For 
example, the approach to “balance” seems 
to have been in the sense of the physicist 
in the laboratory. We think there is in 
the vernacular lexicon a meaning for the 
word which imports a feeling of well being, 
a feeling “that it fits.” 


[General Claims—Insufficient Evidence] 


While we must accept the Commission’s 
determination, right or wrong in the ab- 
stract, that the claims of special efficacy on 
the cuboid bone is false science and that 
it is not a scientific device, we think the 
other claims of Sewell are within the legiti- 
mate field of “puffing” of the ad man. 


In reaching our decision, it should not 
be understood that we announce our own 
independent beliefs about Cuboids. It is 
just our judgment that when the evidence 
was all in and when the Commission’s 
experts were done that the objections of 
the complaint as to the general claims 
about Cuboids were left without substan- 
tial evidence, only with general statements 
of experts weakened too badly by the 
experts’ own subsequent testimony. See 
Tractor Training Service v. Federal Trade 
Commission, 9 Cir. [1955 Trane CASES 
{ 68,196], 227 F. 2d 420. 


2One of the Commission’s experts testified 
that the correct approach to diagnosing foot ail- 
ments is to have the sufferer disrobe in the 
doctor’s office, because the trouble may originate 
above the foot up in the body or the legs. Then 
the doctor makes a visual inspection of the 
naked person. Last he looks at the feet. Such 
a procedure may be the most scientific approach. 
But we doubt if it is the only approach. 
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It well may be that the public would be better 
served if all shoes were fitted by doctors. Per- 
haps only doctors should prescribe any type of 
corrective devices, although there is a ring of 
verity in the testimony of one of Sewell’s ex- 
perts when he says that most medical men, even 
the bone and joint specialists, do not want to 
“fool” with foot troubles. But who should 
prescribe the devices is beyond the scope of 
this inquiry into Sewell’s advertising practices. 
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[Use of Trade Name Permissible] 


The Commission has not attacked the 
brand name of “Cuboid.” And, of course, 
it would appear that the name has acquired 
a secondary meaning. Therefore, our man- 
date will not affect the continued use of 
the name “Cuboid,” per se. 


[Fairness of Hearing] 


Sewell claims stoutly that he did not have 
a fair hearing before the examiner. We find 
this unnecessary to decide, although a close 
perusal of the record lends some support to 
the contention. As one tediously reads the 
record, a shading in the trial examiner’s 
remarks appears here or a nuisance there 
which gives one a feeling of predestination 
that the examiner’s ruling will be against 
Sewell. (This occurs independently of the 
“drift” of the testimony of the witnesses.) 
Of course, it is difficult to avoid coming to 
a conclusion before the last question has 
been asked. Perhaps, the truth may be 
only that some triers of fact are more cir- 
cumspect in what they say than others. 


But evidence of the foregone exclusion 
here is found when during the interrogation 
of the Commission’s last expert the trial 
examiner says, ‘When he [meaning Sewell] 
appeals—I think if he thinks enough of this 
[i.e the point under discussion at the 
moment], that he will appeal from my rul- 
ing and when he goes before the Commis- 
sion he will have the document he offered 
to prove by this witness. The Commission 
will then decide if I am in error in denying 
him.” The examiner’s statement is not 
prefaced by “If I should decide the case 
against you.” And the statement in its context 
can only be projected on a predetermined 
conclusion of the issues of the case adverse 
to Sewell. Else, why would Sewell have 
any occasion to appeal to the Commission? 


If judicial perfection cannot be obtained, 
at least the observation of the forms of 
fairness often make it easier to pull out of 
the quicksand of error. 


1Cf. Fulton v. Federal Trade Commission, 9 
Cir. [1940-1943 TRADE CASES { 56,419], 130 F. 
2d 85, diabetes nostrum; Stanley Laboratories v. 
Federal Trade Commission, 9 Cir. [1940-1943 
TRADE CASES { 56,330], 138 F. 2d 388, douche 
power; Irwin v. Federal Trade Commission, 8 
Cir. [1944-1945 TRADE CASES f 57,258], 143 F. 
2d 316, medical device called ‘‘deloxifier’’; Aron- 
bert v. Federal Trade Commission, 7 Cir. 
[1940-1943 TRADE CASES {f 56,324], 132 F. 2d 
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[Order Affirmed in Part] 


On this review, the Commission’s order 
is affirmed insofar as it prohibits Sewell 
from advertising special efficacy on the 
cuboid bone and on other related bones, 
and insofar as he advertises the device is 
“Sscientific;” otherwise, not. 


[Concurring Opinion] 


JAMeEs ALGER Fer, Circuit Judge, con- 
curring: 

In view of the fact that a dissent is to be 
filed, the following may add clarity to our 
determination. 


[The Public] 


The right of the people who buy shoes 
and have individual ideas in respect to 
comfort, poise, balance and posture is in- 
volved here. It is not a contest between 
a selfish seller and an administrative body. 
Insofar as purely scientific and medical 
claims are concerned, the Commission is 
fully supported by this Court. In such a 
field where experimentation might be dan- 
gerous, perhaps the individual must be 
protected against himself. It is an ex- 
tremely close question as to whether a 
situation existed which justified the elimina- 
tion of such claims here. However, as to 
the scientific and medical phases of the 
findings of the Commission, although these 
are based upon testimony of experts, this 
Court has given full concurrence to the 
results reached.* Where almost every in- 
dividual in the nation passes, perhaps once, 
perhaps many times a year, through the 
hands of shoe salesmen, balance, poise, 
posture and comfort are, in essential, the 
bases of the sales. In regard to these mat- 
ters, the individual exercises his own ideas. 
Even an expert, whether a doctor, a witness 
for the Commission or a shoe salesman, 
will be unable to tell the individual that a 
shoe is or is not comfortable for him or, 
particularly, her. The idea that each mem- 
ber of the public must be forced to go to 
a doctor before anyone can help him put 
anything in or on his shoes circumscribes 


165, menstruation remedy; Rhodes Pharmacal 
Col. v. Federal Trade Commission, 7 Cir. [1953 
TRADE CASES { 67,607, 208 F. 2d 382, modified 
348 U. S. 940, drug claim of ‘‘cure’’ for rheuma- 
tism, arthritis proscribed, but ‘‘relief’’ allowed; 
Fairy Foot Products Co. v. Federal Trade Com- 
mission, 7 Cir. [1932-1939 TRADE CASES 
9 55,095], 80 F. 2d 684, bunion preparation 
claimed to give ‘‘permanent relief.’’ 
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the liberty of the individual. But this is 
apparently the attitude of the experts of 
the agency. 

Even after sale, a multitude of wearers 
of shoes use devices of various sorts to 
change the balance, poise and posture of 
the individual or the fit of the shoe to attain 
comfort. Ankle supports, arch supports, 
metatarsal pads, rubber sponge, inner soles, 
corn and bunion pads are added. Shoes 
are stretched and heels are heightened or 
raised in part. Outer soles are added. 
Half soles are placed. Each of these oper- 
ations may well affect balance, posture and 
poise of the individual. The wearer ordi- 
narily uses devices for comfort and to give 
him relief from some real or fancied dis- 
comfort. Sometimes any one or more of 
these devices may be used for style. The 
low or high heels in women’s shoes affect 
each of these factors. Here the Commis- 
sion holds that the distributor may not even 
suggest in advertising that the articles 
which he makes for the specific purpose 
of affecting balance, poise and posture to 
advantage may accomplish it to the satis- 
faction of the wearer. 


[Lay Testimony] 


There was no substantial evidence in the 
record that cuboids cannot or do not ad- 
vantageously affect balance, poise, posture 
and comfort of the wearer and fit of the 
shoe.” There is a great deal of testimony 
by wearers that some of these elements 
were affected. There is testimony that these 
are prescribed by certain physicians. The 
opinions of the experts, adduced by the 
agency, contain highly esoteric discussions 
of the balance of the foot and theories of 
various schools of scientific thought. The 
question before the agency was not one for 
expert opinion. The lay testimony alone 
was substantial on this issue. Besides, it is 
obviously true that cuboids, by their mere 
presence under the foot, must in some way 
affect balance, poise and posture, and may 
certainly affect the comfort of the indi- 
vidual, which, of course, is entirely sub- 
jective. The addition of an element not 
previously there can have no other effect. 
Thus it is not unreasonable to permit the 
buying public to experiment with devices 


2 Lippincott v. Federal Trade Commission, 3 
Cir. [1940-1948 TRADE CASES { 56,286], 137 
F. 2d 490, 491; Carlay Co. v. Federal Trade 
Commission, 7 Cir. [1946-1947 TRADE CASES 
{ 57,443], 153 F. 2d 493, 496. 
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possessing this characteristic in their 
search for foot comfort. The question is not 
one for the exercise of expertise or even for 
appraisal of expert opinion, but of common 
sense. As to these features, insofar as the 
findings were exclusively factual, the stand- 
ard of review would be the substantial 
character of evidence adduced to support 
the determination. However, in this case 
the finding that these devices do not ad- 
vantageously affect balance, poise, position 
and posture could be held “clearly erro- 
neous” under a much stricter standard than 
we are technically required to apply. Fur- 
thermore, for the purpose of review, this 
Court is permitted to ascertain for itself the 
issues presented and examine the whole 
record.’ 


[Scope of Order] 


So defined, the final order was not based 
wholly on a finding of fact, but also upon 
the proposition of law that the advertising 
considered in this case violated the statu- 
tory criteria and constituted “deceptive acts 
and practices.”* This Court would not be 
required to pass upon the question of whether 
there was substantial evidence to support 
any facts upon which the Commission may 
have made findings. The unsubstantial 
character of the evidence has been pointed 
out to show that such findings could not be 
conclusive and to highlight the fact that the 
order is founded upon a conclusion of law. 
A comprehensive review of the decisions 
indicates that the question whether adver- 
tising is “deceptive” is treated in part as 
one of law. The approach may be some- 
what empirical, but the courts do draw 
the line. In this case, the Commission far 
exceeded rational bounds in the mandatory 
order. 


[Effect of Advertising] 


Another contention is that the claim of 
Sewell that “now everyone can enjoy better 
posture, poise and balance with * * * cuboids” 
was a universal, unqualified claim and thus 
patently false. But it cannot be held de- 
ceptive because it is addressed to the taste ~ 
and the subjective feelings of foot and 
bodily comfort. The advertising was ad- 
dressed to the general public. Finespun 
interpretations and pseudo-scientific con- 


’ Federal Trade Commission v. Curtis Co., 260 
U.S. 568, 580. 

* Federal Trade Commission Act, as amended, 
§5, 15 U. S.C. A. (1955) § 45. 
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struction of the language cannot avail the 
agency, but it must be shown that the effect 
of the expressions upon the ordinary reader 
would be to mislead and deceive him.® 


“What was said was clearly justifiable 
under the circumstances, under those cases 
recognizing that such words as ‘easy’, ‘per- 
fect’, ‘amazing’, ‘prime’, ‘wonderful’, ‘excel- 
lent’, are regarded in law as mere puffing 
or dealer’s talk upon which no charge of 
misrepresentation can be based. [Citing 
cases.]” Carlay Co. v. Federal Trade Com- 
mission, 7 Cir. [1946-1947 Trapve CasEs 
7 57,443], 153 F. 2d 493, 496. 


[Advertising Not Legally Deceptive] 


This advertising was not as a matter of 
law deceptive. It is true, some of it is 
rather warm in expression. But it is no 
more expressive than the claims made for 
the colors and comfort of modern auto- 
mobiles. If all such claims so expressed 
were deceptive, practically all modern mag- 
azines would cease business. 


The courts have exercised the power to 
overturn decisions of the Commission which 
were less flagrantly in error than this. 


[Dissenting Opinicn] 
[Power of Court] 


Popg, Circuit Judge: I dissent. It seems 
to me clear that the court has assumed a 
power which it does not have and has 
meddled in a decision which it is not au- 
thorized to make. In Fed. Trade Comm’n v. 
Algoma Co., 291 U. S. 67, 73, the Supreme 
Court described what has happened here 
in language which could not be more apt 
if it had been spoken concerning this very 
case. Said the Supreme Court: “‘ The find- 
ings of the Commission as to facts, if sup- 
ported by testimony, shall be conclusive.’ 


5 Folds v. Federal Trade Commission, 7 Cir. 
[1950-1951 TRADE CASES {f 62,798], 187 F. 2d 
658; see also P. Lorillard v. Federal Trade Com- 
mission, 4 Cir. [1950-1951 TRADE CASES 
J 62,747], 186 F. 2d 52, 58, where one court 
affirmed finding that quotation of article out of 
context was deceptive. 

6 Of. Gulf Oil Corporation v. Federal Trade 
Commission, 5 Cir. [1944-1945 TRADE CASES 
157,382], 150 F. 2d 106, where unqualified 
claims of ‘‘complete protection’’ afforded cattle 
through use of insecticide were proscribed. But, 
unlike the instant case, the merits of insecticide 
were not a matter of subjective measurement. 
International Parts Corporation v. Federal 
Trade Commission, 7 Cir. [1940-1943 TRADE 
CASES { 56,257], 133 F. 2d 883, claim that metal 
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15 U. S. C. Sec. 45. The-Court of Appeals, 
though professing adherence to this man- 
date, honored it, we think, with lip service 
only. In fact what the court did was 
to make its own appraisal of the testimony, 
picking and choosing for itself among un- 
certain and conflicting inferences. Statute 
and decision (Federal Trade Comm’n vw. 
Pacific States Paper Trade Assn., 273 U. S. 
52, 61 63) forbid that exercise of power.” 
This is a clear case in which the majority 
of the court, stepping into the shoes of the 
Commission, have undertaken to say how 
they would decide it. The clue to their 
fundamental error is to be found in the last 
sentence of the opinion’s footnote 1 where 
it is stated that the “real issue” is “Do the 
supports frequently give relief to those who 
complain of their feet?” I think it is demon- 
strable that this was not the issue before 
the Commission and that it is even less an 
issue before this court. 


[Evidence] 

In its improper weighing if the evidence 
before the Commission, the court discloses 
that it is much impressed with the fact that 
a substantial number of witnesses testified 
that they did very frequently get a better 
platform to walk on with the addition 
of Sewell’s insert. The strong medical testi- 
mony which the Commission accepted 
amounted to a demonstration that if the 
petitioner’s device helped certain individuals 
it was because it happened to fit their par- 
ticular foot trouble, but that generally speak- 
ing people with foot trouble must be pre- 
scribed for individually because of the many 
varieties of such trouble and the many 
things which cause them. The court says: 
“We do not think the doctors’ opinion and 
their few case histories of failures of the 
device overcome the proof of frequent suc- 
cessful use.” 


finish ‘‘prevents’’ rust does not connote per- 
manency; Kidder Oil Co. v. Federal Trade Com- 
mission, 7 Cir. [1940-1943 TRADE CASES 
7 56,100], 117 F. 2d 892, claims of ‘‘perfect’’ 
protection for bearings by graphite content oil; 
Carlay Co. v. Federal Trade Commission, 7 Cir. 
[1946-1947 TRADE CASES { 57,443], 153 F. 2d 
493, claims that reducing plan was ‘‘easy’’; 
Oskimoor and Co. v. Federal Trade Commission, 
2 Cir., 16 F. 2d 962, exaggerated pictorial rep- 
resentation of mattress. Cf. Howe v. Federal 
Trade Commission, 9 Cir. [1944-1945 TRADE 
CASES 157,359], 148 F. 2d 561, cert. den., 326 
U. S. 741, cosmetics held falsely labelled ‘‘Holly- 
wood,’’ ‘‘Favorite of the Stars,’’ when actually 
made in Seattle. 
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[Advertising Claims] 


But what the court thus assumes was the 
issue here and what it expressly said in 
footnote 1 was the issue, is not the issue 
at all. Indeed, the order of the Commission 
in subdivision 1(e) quoted in the opinion 
expressly allows as an exception advertise- 
ments claiming benefits “to the extent that 
respondents’ device may in instances reduce 
or relieve the discomfort associated with 
strained or tired feet.” But as disclosed by 
the statement of facts in the majority opin- 
ion, it is not that kind of claim which is 
the subject of the Commission’s complaint. 
I refer now to the lists of advertising 
claims quoted in the opinion. There is no 
suggestion in any of these advertisements 
that the benefits claimed “may in instances” 
occur. There is no suggestion that there 
is, to use the majority’s language, “frequent 
successful use”. On the contrary, the asser- 
tions are to the effect that “now everyone 
can enjoy better posture.” The promises are 
universal and unqualified. Cuboids will help 
to balance “your” body weight;—they will 
help “you” enjoy increased foot health and 
comfort. Everyone, without qualification, is 
promised better posture, better balance, bet- 
ter health. Those claims were not true.” 
Certainly the Commission was justified by 
the record here in finding them to be false. 
In the language of the Supreme Court, the 
conclusions and findings of an administra- 
tive body are to be supported if they have 
“rational basis” and “warrant in the record”, 
Rochester Tel. Corp. v. United States, 307 
U.S. 125. By no means can the conclusions 
of the Commission here be said to be ir- 
rational.” 


1It is immaterial that any intelligent person 
would know they must be false. ‘‘The fact that 
a false statement may be obviously false to 
those who are trained and experienced does 
not change its character, nor take away its 
power to deceive others less experienced.”’ 
Trade Comm'n v. Hducation Society [1932-1939 
TRADE CASES { 55,170], 302 U. S. 112, 116. 

* Here the petitioner puts out a stereotyped 
foot cushion which undoubtedly works fine for 
many people. It would be fully rational for 
the Coiamission to think that any old piece of 
felt would work as well. The pretensions of the 
advertising with respect to ‘‘balance’’, ‘‘poise’’, 
“posture’’, ‘‘position’’, the Board could rea- 
sonably regard as misleading to prospective 
purchasers. The court’s assumption of superior 
knowledge that ‘‘often’’ the device makes shoes 
fit better and that ‘‘a better fitting shoe should 
result in better foot balance, some relief from 
aches and pains’’, and that ‘‘even housewife’s 
drudgery ought to be lessened,’’ is wholly un- 


68,508 


Court Decisions 
Sewellv. FTC 


Number 60—82 
11-2-56 


This is no different than the case of a 
Ten Cent store advertising that it had a 
collection of all kinds of eye glasses suitable 
to fit every person with impaired eyesight 
and for the sum of $1.00 any such person 
could, after trying on these glasses, find a 
pair which would relieve him of eye strain 
and impaired vision. Even if hundreds of 
persons testified that they bought glasses 
that way and found them very helpful, yet 
a commission functioning like this one, could 
properly prohibit that sort of advertising, 
for it is rational to say that even if many 
found satisfaction in such glasses, it was 
nevertheless an unfair or deceptive practice 
to mislead people into thinking that anyone 
could safely wear such glasses and that they 
did not need to consult an expert. 


[Court's Authority] 


The majority of the court appear much 
impressed with testimony that many people 
were pleased with the device. The Com- 
mission, more experienced in these matters, 
must have known, for it is common knowl- 
edge, that any charlatan may produce a 
multitude of testimonials supporting his 
claims. The issue here is not, as the court 
says, “Do the supports frequently give re- 
lief?”, it is, “Whether advertising the de- 
vice as a cure-all is an unfair or deceptive 
act or practice?” The rule laid down in the 
Algoma case, supra, has been cited and ap- 
plied by the Supreme Court in such a multi- 
tude of cases* that I may be permitted to 
express some astonishment that the ma- 
jority should, without the citation of a single 
authority to sustain its action,* wholly dis- 


warranted. I think the court is without knowl- 
edge as to what percentage of users, if any, 
would find their shoes better fitting. But even 
if the court had superior expertise in the fitting 
of shoes, in aches and pains, and in housewives’ 
drudgery, making findings in this field is none 
of our business. 

’“In a matter left specifically by Congress 
to the determination of an administrative body 

the function of review placed upon the 
courts . . . is fully performed when they de- 
termine that there has been a fair hearing... 
and an application of the statute in a just and 
reasoned manner.’’ Gray v. Powell, 314 U. S. 
402, 411. 

* The only case cited in the opinion is Tractor 
Training Service v, Federal Trade Commission, 
9 Cir. [1955 TRADE CASES ] 68,196], 227 F. 2d 
420. The only resemblance that case has to the 
present one is that it was a Federal Trade Com- 
mission case. The court there sustained the 
Commission. 
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regard this settled rule of limitation of this 
court’s authority in cases of this kind. 


In American Air Lines Inc. v. North Ameri- 
can Air Lines Inc., 351 U. S. 79, decided at 
the last term, the Supreme Court was deal- 
ing with § 411 of the Civil Aeronautics Act, 
which, like the Federal Trade Commission 
Act, prohibits “unfair or deceptive commer- 
cial practices and unfair methods of compe- 
tition.” The court cited and applied its own 
rules as developed in the Federal Trade 
Commission decisions. Its language is pre- 
cisely applicable here. It said (p. 85): “Un- 
der Sec. 411 it is the Board that speaks in 
the public interest. We do not sit to deter- 
mine independently what is the public in- 
terest in matters of this kind, committed 
as they are to the judgment of the Board. 
We decide only whether, in determining 
what is the public interest, the Board has 
stayed within its jurisdiction and applied 
criteria appropriate to that determination.” 
With that standard for determining the 
function and jurisdiction of this court, this 
decision cannot stand. 


[Concurring Opinion] 


The concurring opinion, instead of adding 
“clarity to our determination,” seems to me 
to travel even more wide of the mark. From 
some source outside the record we are furn- 
ished information about how some people 
use ankle supports, arch supports, metatarsal 
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pads, and a variety of other named inserts; 
how others stretch shoes, heighten heels, 
add soles and half soles, and that “each of 
these operations may well affect balance”; 
some “may be used for style’, and high or 
low heels in women’s shoes “affect each 
of these factors”. (i.e., I suppose, both bal- 
ance and style). Although disclaiming any 
such “expertise” as to permit me to affirm 
the assertions of my associates in this field, 
I do not question the existence of the 
named practices. Indeed, I have even heard 
of people wearing copper plates in their 
shoes to ward off arthritis. 


Listing all these practices which shoe 
wearers may try for themselves might 
furnish a plausible reason why the Com- 
mission should not concern itself with as 
small a matter as cuboids, on the theory 
that if the public do not try cuboids, they 
will probably try something else. 


[Public Interest] 


But those are considerations not within 
our competence. The Commission has found 
the methods of advertising unfair and de- 
ceptive, and petitioner’s claims that “every 
one” will be helped by this cure-for-all are 
false. The finding has a rational basis and 
warrant in the record. It is not for us “to 
determine independently what is in the 
public interest.” 
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entered against a manufacturer-distributor of motion picture advertising accessories on 
findings that the manufacturer-distributor, by entering into exclusive agreements with pro- 
ducers and disributors of motion pictures, had monopolized trade in such accessories in 
violation of the Sherman Act were reversed on the grounds that the trial courts erroneously 
based their rulings upon the per se invalidity of exclusive agreements, and that there were 
disputed issues of fact which precluded the granting of summary judgments. 


Exclusive agreements are not per se violations of the antitrust laws and are permitted 
in circumstances where the facts disclose a course of conduct and reasonableness of action 
not prohibited by the antitrust laws. Trial of disputed factual issues was required to arrive 
at the ultimate fact-finding as to whether the exclusive agreements formed a part of a 
deliberately acquired monopoly, or whether they were a part of the natural business growth 
of the manufacturer-distributor, reasonably necessary to protect the lawful business in- 
terests of the manufacturer-distributor and the producers and distributors of motion 
pictures. Material issues of fact existed as to the defendant’s power to control prices or 
exclude competition, the relevant market or area of effective competition, and the exist- 
ence of anti-competitive practices. 


See Monopolies, Vo!. 1, J 2530.16, 2540.12, 2610.304, 2610.554; Private Enforcement and 
Procedure, Vol. 2, $9010, 9013.675, 9024, 9024.48. 


Louis Nizer, New York, N. Y. 
For the appellees: Francis T. Anderson, Philadelphia, Pa. 


For the appellants: 


Reversing decisions of the U. S. District Court, Eastern District of Pennsylvania, 1950- 
1951 Trade Cases {] 62,919 and 1955 Trade Cases {[ 68,122. For a prior opinion of the U. S. 
Supreme Court, see 1955 Trade Cases {] 68,061, reversing U. S. Court of Appeals, Third 
Circuit, 1954 Trade Cases { 67,709, which affirmed U. S. District Court, Eastern District of 
Pennsylvania, 1953 Trade Cases 67,619; for prior opinions of the U. S. District Court, 
Eastern District of Pennsylvania, see 1955 Trade Cases {] 68,217, 68,216, and 1950-1951 
Trade Cases {] 62,760, 62,603. 


Before GoopricH, KALODNER and Hastie, Circuit Judges. 


Opinion of the Court 
[Issue on Appeal] 


By Katopner, Circuit Judge [In full text]: 
Was there, in the cases involved in these 
appeals, a genuine issue as to a material fact 
which, under well-settled principles, pre- 
cluded the entry of summary judgments 
adjudicating the defendant-appellant, Na- 
tional Screen Service Corporation (‘“Na- 
tional”) to be an unlawful monopoly? 

That is the critical issue presented by 
these appeals from decrees of the District 
Court for the Eastern District of Pennsyl- 
vania granting sweeping injunctive relief 
against National pursuant to the entries of 
summary judgments against it.t 


1 The plaintiffs have withdrawn their appeals, 
Nos. 11,818 to 11,824 inclusive and accordingly 
they will be dismissed. These appeals were 
based on alleged inadequacy of the injunctive 
relief granted plaintiffs by the District Court. 
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[Nature of Business] 


It may be stated preliminarily that in- 
volved are private anti-trust suits for treble 
damages and injunctive relief premised on 
alleged violation of the Sherman Anti-Trust 
Act.” All the plaintiffs and National are in 
the business of servicing motion picture 
theatres (“exhibitors”) with advertising 
matter generally referred to as “standard 
accessories” which consist principally of 
lithographed posters, photographs of scenes 
from motion pictures described as “stills,” 
and other articles designed for display in 
and about theatre lobbies in order to pro- 
mote attendance at current or future ex- 
hibition of a particular picture. 


Originally each motion picture producer 
created and prepared its own standard ac- 


2 Sections 1 and 2 of the Sherman Anti-Trust 
Act, 26 Stat. 209; 50 Stat. 693, 15 U. S.C. A. 
Sections 1 and 2; Sections 4 and 16 of the 
Clayton Anti-Trust Act, 38 Stat. 731, 737, 15 
U. S. C. A. Sections 15 and 26. 
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cessories for each of its feature motion pic- 
tures for distribution through its own 
exchanges, throughout the country, where 
they were leased to exhibitors. Local serv- 
ice concerns were later formed to acquire 
quantities of the posters of all the major 
companies which were supplied to exhibi- 
tors on a rental basis. The poster-renters 
were able to offer the exhibitor an oppor- 
tunity to obtain all of his poster require- 
ments from a single source instead of having 
to deal with eight different companies? 


National was incorporated sometime in 
the early 1920’s. Originally its business 
was limited to servicing exhibitors with sup- 
plies of trailers or ‘“‘prevues” which are 
short advertising films shown on the theatre 
screen. In the 1930’s it also began distribut- 
ing a special kind of poster, more elaborate 
and more costly than the standard posters, 
known as specialty accessories. By 1940 
National had contracts with six of the eight 
major film companies giving it the exclusive 
right to distribute trailers throughout the 
nation, and contracts with four of the eight 
majors giving it the exclusive right to dis- 
tribute specialty accessories in the same 
territory. In order to carry on its trailer 
and specialty accessory business, National 
maintained eight branch offices, or exchanges. 


At the end of 1939 and early in 1940, 
Paramount Pictures, Inc. and RKO Radio 
Pictures, Inc. entered into separate agree- 
ments with National, each granting to Na- 
tional an exclusive license to manufacture 
and distribute standard accessories on a 
nation-wide scale. Both contracts were et- 
fective February 1, 1940, for five-year terms. 
A third exclusive contract was obtained by 
National from Loew’s Incorporated on Feb- 
ruary 6, 1942. 


3 Of the eight major motion picture companies 
of the United States all engage both in produc- 
tion and distribution of motion picture films 
except defendant United Artists Corporation 
which deals only in distribution. Defendants 
Twentieth Century Fox Film Corporation, Col- 
umbia Pictures Corporation, Loew’s Incorpo- 
rated and RKO Radio Pictures, Ine. are all cor- 
porations engaging in both production and 
distribution of motion pictures. The remaining 
three producer-distributor-defendants, Para- 
mount Film Distributing Corporation, Warner 
Bros. Pictures Distributing Corporation, and 
Universal Film Exchanges, Inc., are wholly- 
owned distributing subsidiaries of the parent 
producing companies. 

4That suit was captioned “Allied Poster and 
Supply Corp. et al. v. National Screen Service 
Corp. et al., Civil Action No. 2472. Lawlor, Lipp 
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[Prior Suit—Sub-Licenses] 


In April, 1942, twelve poster-renters* in- 
stituted an action under the anti-trust laws 
against National and the three contracting 
film companies.® In April, 1943, the litiga- 
tion was settled by an agreement whereby 
the then plaintiffs consented to a dismissal 
of their respective causes of action with 
prejudice, and National granted to each of 
them a sub-license wherein National agreed 
to supply the then plaintiffs with all of their 
respective requirements of standard acces- 
sories which National was then manufac- 
turing under exclusive agreements and might 
subsequently manufacture under future ex- 
clusive licenses with other producers. The 
sub-license agreements were for a term of 
three years from May 1, 1943. They were 
renewed in 1946 for a five-year term to 
April 30, 1951. Similar agreements were 
effected with poster-renters who had not 
been parties to the 1942 litigation. 

During the four-year period following the 
1942 settlement, the five remaining major 
motion picture producers granted National 
exclusive right over their copyrighted stand- 
ard accessories similar to the agreements 
with the other three majors. National also 
was given exclusive specialty accessory 
privileges between 1942 and 1946 by the four 
companies with whom no such contracts 
had previously existed. 

All of National’s exclusive standard ac- 
cessory contracts with the major producers, 
excepting only RKO and Loew’s Incorpo- 
rated, expired December 31, 1949. The 
RKO contract expired a month later, Janu- 
ary 31, 1950 and the Loew contract some 
two years later, February 28, 1952. 


Four of the major producers, RKO, Co- 
lumbia Pictures Corporation, Twentieth 


and Siegel, three of the plaintiffs in these ac- 
tions, were among the plaintiffs in the Allied 
suit. 

>The complaint charged that National in- 
tended to monopolize the motion picture ad- 
vertising accessory business, and that National 
intended to monopolize the motion picture ad- 
vertising accessory business, and that National 
had also conspired with the other producers, and 
more specifically that the then existing exclu- 
sive agreements violated the Sherman Act and 
that they, together with the remaining pro- 
ducers, would effectuate and constitute an ille- 
gal monopoly. The primary relief requested 
was (1) an injunction to restrain the continu- 
ance of the then existing exclusive agreements 
and the consummation of the contemplated ex- 
clusive agreements, and (2) damages. 


1 68,509 


72,094 


Century Fox Film Corporation and Uni- 
versal Pictures Company entered into new 
agreements with National early in 1950. 
These contracts were in terms non-exclusive 
in that licenses to produce and distribute 
standard accessories would be granted to 
anyone who undertook to deal on a nation- 
wide basis in standard accessories, specialty 
accessories and trailers. On February 16, 
1950, the relationship between National and 
Warner Bros. Distributing Corporation was 
extended for an indefinite period pending 
negotiations. This was done by letter agree- 
ment which did not cover the detailed ques- 
tions dealt with in the former contract and 
said nothing about exclusivity. Apparently 
none of the other companies entered into 
any written agreement with National after 
1949. The Fox, RKO, Columbia and Uni- 
versal contracts expired at the end of 1954. 
However, it appears that the standard ac- 
cessories of all the producer-distributor-de- 
fendants continued to be produced substantially 
in conformity with the expired agreements. 


All the sub-licenses which National had 
granted to plaintiffs, or renewals thereof, 
expired in March or April, 1951. National, 
however, continued (and still continues) to 
make supplies available to plaintiffs. 


[History of Litigation] 


Coming now to the tangled skein of liti- 
gation which preceded the granting of the 
summary judgments and entries of decrees 
here involved: 


The history of this litigation began on 
August 18, 1949, when the Lawlor action 
against National and the so-called “big 
eight” producer-distributor motion picture 
companies was instituted. It was followed 
in quick succession by the Lipp, Siegel and 
Schrader suits. In October, 1950 all four 
plaintiffs moved for summary judgment. 
The motions were argued and considered as 
a unit by District Judge McGranery. On 
July 25, 1951, Judge McGranery filed an 
opinion, reported at [1950-1951 Trapre CASES 
7 62,919] 99 F. Supp. 180 (E. D. Pa. 1951) 
granting summary judgment for the in- 
junctive relief requested by the plaintiffs 
against National but denying summary 
judgment against the producer-distributor- 
defendants on the ground that (p. 187) “The 
affidavits submitted by the defendants clearly 


6On November 20, 1951 the plaintiffs Riff, 
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indicate that each producer-distributor en- 
tered into its agreement with National 
Screen independently for legitimate business 
reasons related to its own enterprise . . .”, 
and “a disputed question of fact appears, 


precluding summary judgment.” 


Judge McGranery’s opinion makes it clear 
that it was premised on his view that Na- 
tional’s exclusive contracts with the pro- 
ducer-distributors were, per se, as a matter 
of law, an illegal monopoly under the Sher- 
man Anti-Trust Act. 


That is demonstrated by these quotations 
from his opinion: 


At pages 185: “By virtue of its exclusive 
contracts with the eight other defendants 
(or their affiliates), National Screen has 
the power to remove plaintiffs from com- 
petition . . . No specific intent to monop- 
olize is necessary; the only relevant intent 
is the intent to enter into the business 
arrangements which give rise to the power. 
By entering into exclusive agreements with 
the eight producer-distributor defendants 
(or their affiliates), National Screen has 
acquired the power to exclude competition 
and demonstrated its intent to exercise that 
power. Hence, it would appear that Na- 
tional Screen is in violation of Section 2 of 
the Sherman Act.’ (emphasis supplied) 
Again, at page 187: “. the acquisition 
by National Screen of exclusive license 
agreements for the distribution of standard 
accessories of the ‘big eight’ forecloses 
competition from a substantial market, a 
course of conduct unreasonable per se.” (em- 
phasis supplied) 


It is relevant to observe that Judge Mc- 
Granery was of the view (p. 186) “It is 
entirely irrelevant that there may have been 
no resort to unfair competitive practices” 
and that as earlier stated he had found nc 
evidence of any conspiracy between Na- 
tional Screen and the producer-distributors 
in the negotiation of the exclusive contracts. 


For reasons not here pertinent the plain- 
tiffs failed to submit to Judge McGranery a 
decree of injunction against National al- 
though he suggested in his opinion that they 
do so. It was not until mid-year, 1955 that 
the plaintiffs moved for summary judgment 
before Chief Judge Kirkpatrick, Judge Mc- 
Granery having resigned in the meantime. 


Chief Judge Kirkpatrick in an unreported 
opinion filed August 8, 1955 [1955 TravE 


Se an a OT ee ae wen Se a SS eee ere ee 
which they had instituted, but after a hearing 


Mitchel and Vogelstein moved for summary 
judgment on the injunction phase of the actions 
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held before Chief Judge Kirkpatrick on June 
10, 1952, withdrew their motions. 
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Cases {[ 68,122] granting summary judgment 
for injunctive relief against National Screen 
stated that “Not being persuaded that Judge 
McGranery’s opinion was erroneous I shall 
follow it.” On December 15, 1955, pursuant 
to the opinion noted, there issued the de- 
crees under review. 


It must be observed that in his opinion 
Chief Judge Kirkpatrick noted that the ex- 
clusive contracts on which Judge McGranery 
had premised his disposition had long ex- 
pired and that National Screen had “. : 
produced affidavits which have not been 
contradicted showing that, since the deci- 
sion in the Lawlor case, it has either elim- 
inated or offered to eliminate all the features 
of its agreements with the producer-dis- 
tributors which the Court found objection- 
able, especially the exclusive character of 
the licenses granted.” As to the latter 
Chief Judge Kirkpatrick said: 


“T am not called upon to decide whether, 
if these actions had been commenced after 
these changes in the contracts were made, 
the plaintiffs would be entitled to a judg- 
ment against National Screen. J am deal- 
ing with the situation existing when these 
actions were commenced . . .” (emphasis 
supplied) 


Further, it may be noted parenthetically 
that at the hearing on the settlement of the 
decrees (September 14, 1955) National of- 
fered to put the plaintiffs “ in exactly 
the same position as National Screen is 
today in every particular,” but the offer was 
rejected. 

Again, it may be noted that at this same 
hearing plaintiffs’ counsel admitted that the 
exclusive contracts did not, as a matter of 
law, per se constitute a violation of the 
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Sherman Anti-Trust Act, going so far as 
to state “Exclusivity has nothing to do with 
it.’* And at the time of oral argument 
plaintiffs’ counsel conceded that exclusive 
agreements are not illegal per se. 


Original emphasis on the exclusive nature 
of the agreements between National and 
the producer-distributor-defendants has been 
shifted by plaintiffs to a theory which ap- 
pears to declare that while all exclusive 
agreements are not illegal per se, these par- 
ticular exclusive agreements are illegal per 
se and any arrangement, even absent the 
written agreements, which gives National 
exclusive rights of manufacture and distri- 
bution is violative of the anti-trust laws. 
Plaintiffs have not met, head-on, National’s 
contentions contenting themselves with char- 
acterizing them as “plain drivel.’’® 


[Claimed Trial Court Errors] 


The highlights of National’s contentions 
may be stated as follows: (1) Judge Mc- 
Granery erred in ruling that the exclusive 
agreements were a per se violation of the 
anti-trust laws and Chief Judge Kirkpatrick 
erred in following that ruling and using it 
as the premise for the disposition of these 
cases. On this score National points to the 
fact, as stated above, that plaintiffs no 
longer view the anti-trust laws as a flat 
prohibition against all exclusive agreements; 
(2) this being so, the judgments should be 
reversed since there was a dispute as to 
numerous material issues of fact (subse- 
quently stated) which under the law pre- 
cluded entry of summary judgment; (3) 
and, further, permanent injunctions may 
not be granted as a matter of law without 
proof of threatened injury to plaintiffs’ busi- 


7 Following are excerpts from the Notes of 
Testimony of the September 14, 1955 hearing on 
settlement of the decrees before Chief Judge 
Kirkpatrick: 

P. 62 ‘‘Mr. Anderson: Now, that whole clause 
[as to exclusivity] Your Honor—and I don’t 
want to exaggerate it—I should say it is noth- 
ing more than a flourish. It has no real signifi- 
cance in the case at all. ..’’ 

* * * 

P. 63: ‘The exclusion provision has no bear- 
ing at all on the workings of this team, [Na- 
tional and the film companies] which is to sew 
up the source of supply of posters, which is 


absolutely independent of.. te 
* * 


P. 78: ‘“‘The Court: First of all, tell us what 
you have to say about what Mr. Peck pointed 
out as an apparent inconsistency, an inconsistent 
stress on exclusivity at the time of the McGran- 


ery hearings. 
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“Mr. Anderson: I have no doubt it is true. 
I have learned a lot since then, Judge. They 
tell me Abe Lincoln argued one thing one morn- 
ing and another in the afternoon. It seems to 
me that that is just an attack on Anderson. 
Even now I don’t think I am as good as they 
are. 

“The Court: 
answer it. 

“Mr. Anderson: I just wanted to say that. 
Why drag in questions that aren’t pertinent? 
It isn’t a question of whether what I said in 
1951 was correct or not or whether it was 
stupid or anything like that. The question is 
whether what I am saying now is right.’’ 

8 The opening sentence of the brief for plain- 
tiffs-appellees is as follows: ‘‘The greater part 
of National Screen’s fifty-page brief is plain 
drivel, so it seems, not worth the recognition of 


a reply.” 


Well, you seemed anxious to 
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ness,” by reason of exclusive agreements 
which, in any event, had not been in effect 
for years prior to the entry of the decrees 
of injunction. 


[Exclusive Agreements—Legality] 


With respect to National’s first conten- 
tion, exclusive agreements are not per se 
violation of the anti-trust laws and are per- 
mitted in circumstances where the facts 
disclose a course of conduct and reasonable- 
ness of action not prohibited by the anti- 
trust laws. See United States v. Bausch & 
Lomb Optical Co., 45 F. Supp. 387 (S. D. 
N. Y. 1942), affirmed [1944-1945 TrapE CASES 
9 57,224], 321 U. S. 707 (1944) ; United States 
v. Columbia Steel Co. [1948-1949 TRADE CASES 
7-62,260], 334 U. S. 495, 522-523 (1948); 
United States v. Imperial Chemical Industries, 
Ltd. [1952 Trape Cases { 67,282], 105 F. 
Supp. 215, 244-245 (S: D. N. ¥..1952). In 
our opinion Judge Kirkpatrick and Judge 
McGranery erred in premising their deci- 
sions upon the per se invalidity of exclusive 
agreements. 


[Issues of Fact—Existence] 


National next urges that the existence of 
disputed issues of fact here precluded the 
granting of summary judgment. It is well- 
settled that summary judgment may be 
granted only if the pleadings, depositions, 
admissions and affidavits “. show that 
there is no genuine issue as to any material 
fact and that the moving party is entitled 
to a judgment as a matter of law.” Fed. 
R. Civ. P. 56(c); see F. A. R. Liquidating 
Corp. v. Brownell, 209 F. 2d 375 (3rd Cir. 
1954). Any doubt as to the existence of a 
genuine issue of fact is to be resolved 
against the moving party. Sarnoff v. Ciaglia, 
165 F. 2d 167, 168 (3rd Cir. 1947). Further, 
documents filed in support of a motion for 
summary judgment are to be used for deter- 
mining whether issues of fact exist and not 
to decide the fact issues themselves. Fred- 
erick Hart & Co. v. Recordgraph Corp., 169 
F. 2d 580 (3rd Cir. 1948). 


So viewing our function, we must deter- 
mine whether there is any material fact, 
bearing on the proof of a monopoly genu- 
inely in issue. 
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[Elements of Monopoly] 


The power to control prices or exclude 
competition is the essential element of 
monopoly. Standard Oil Co. of New Jersey 
v. United States, 221 U. S. 1 (1911). The 
actual raising of prices or exclusion of com- 
petition is not a requirement to meet this 
essential element. American Tobacco Co. v. 
United States [1946-1947 TrRaDE CASES 
7 57,468], 328 U. S. 781 (1946). Promotion 
of competition in open markets, the overall 
purpose of the anti-trust law, requires meas- 
urement of the power in terms of an “area 
of effective competition” in order to deter- 
mine its illegality. Standard Oil Co. of Cali- 
fornia v. United States [1948-1949 TRrapve 
CASES. § 62,432],-337 U. S. 293, 299 n. 5 
(1949); see United States v. duPont & Co. 
[1956 TrapE Cases {J 68,369], 351 U. S. 377 
(1956). With respect to the effectiveness 
of a defendant’s power in a particular market, 
United States v. duPont & Co. [1953 TRADE 
Cases { 67,633], 118 F. Supp. 41 (1953), af- 
firmed [1956 TrapE Cases f§ 68,369] 351 
U. S. 377 (1956), is illuminating. There the 
District Court said at page 197: 


““Market control or lack of ‘market con- 
tro? are ultimate facts. They are deter- 
mined by fact-finding processes, and on the 
basis of knowledge and analysis of all 
competitive factors which bear on a seller’s 
power to raise prices, or to exclude com- 
petition. Existence of monopoly powers 1s 
not made on the basis of assumption as to 
competitive markets. If the price, quan- 
tity of production and sale, and the quality 
of a seller’s product are determined by 
pressures exerted on him by buyers and 
sellers of another’s product, the products 
and the sellers must, for purposes of any 
realistic analysis, be in the same ‘market’ 
and must be in competition with each 
other.” (Emphasis supplied.) 


Definition of the “market” requires a con- 
sideration of substitutes, the significance of 
which was explained in Times-Picayune Pub- 
lishing Company v. United States [1953 TRADE 
Cases { 67,494], 345 U. S. 594, 612 n. 31 
(1953), as follows: 


“For every product, substitutes exist. But 
a relevant market cannot meaningfully 
encompass that infinite range. The circle 
must be drawn narrowly to exclude any 
other product to which, within reasonable 
variations in price, only a limited number 


® At the oral argument plaintiffs admitted that 
“it is substantially correct’ that they are not 
“being damaged in any way’’ as far as Na- 
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tional’s conduct at the present time is concerned. 
(P. 55 Transcript of Oral Argument). 
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of buyers will turn; in technical terms, 

products whose ‘cross-elasticities of de- 

mand’ are small.” 

Having established a defendant’s dom- 
inance in a relevant market, the “monopoly 
in the concrete,” early discussed in Standard 
Oil Co. of New Jersey v. United States, supra 
at page 62, the Sherman Act Section 2 pro- 
hibition further requires a monopoly con- 
sciousness, an attainment of dominance by 
anti-competitive activities. Alone, a dom- 
inant market position and the monopolistic 
attributes of such a position does not entail 
illegality. Mr. Justice Frankfurter, con- 
curring in United States v. duPont & Co., 
supra at page 413, said: 


“The boundary between the course of 
events by which a business may reach a 
powerful position in an industry without 
offending the outlawry of ‘monopolizing’ 
under § 2 of the Sherman Act and the 
course of events which brings the attain- 
ment of that result within the condemna- 
tion of that section, cannot be established 
by general phrases. Jt must be determined 
with reference to specific facts upon con- 
siderations analogous to those by which § 1 


of the Sherman Act is applied.” (emphasis 
supplied) 
These “considerations” were succinctly stated 


by Mr. Justice Brandeis in Board of Trade 
of the City of Chicago v. United States, 246 
Nee Siees lea 2385 GL O18)! 


“The true test of legality is whether the 
restraint imposed is such as merely regu- 
lates and perhaps thereby promotes com- 
petition, or whether it is such as may 
suppress or even destroy competition. To 
determine that question the court must ordi- 
narily consider the facts peculiar to the busi- 
ness to which the restraint is applied; its 
condition before and after the restraint was 
imposed; the nature of the restraint, and its 
effect, actual or probable. The history of 
the restraint, the evil believed to exist, the 
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reason for adopting the particular remedy, 
the purpose or end sought to be attained, 
are all relevant facts. This is not be- 
cause a good intention will save an other- 
wise objectionable regulation, or the reverse; 
but because knowledge of intent may help 
the court to interpret facts and to predict 
consequences.” (emphasis supplied) 


[Natural Business Growth] 


If National’s dominant position was the 
result of natural business growth, of de- 
velopment consistent with the intent of the 
anti-trust laws, it cannot now be condemned. 
“The successful competitor, having ‘been 
urged to compete, must not be turned upon 
when he wins.” United States v. Aluminum 
Co. of America [1944-1945 TrapE CASES 
7 57,342], 148 F. 2d 416, 430 (2d Cir. 1945); 
see United States v. United Shoe Machinery 
Corp. [1953 Trape Cases { 67,436], 110 F. 
Supp. 295, 341-342 (D. Mass. 1953), aff'd 
per curiam [1954 Trane Cases § 67,755] 347 
(Us Sy Al (aW)s45)- 


[Relevant Market] 


National, say the plaintiffs, as a result of 
its exclusive dealing with the producer-dis- 
tributor-defendants, has, with reference to 
standard accessories containing copyrighted 
materials supplied by the producer-distribu- 
tor-defendants, the power to raise prices or 
exclude any and all competition within the 
market area of those particular accessories. 
However, National contends that its effec- 
tiveness in the market is limited by other 
forms of advertising such as newspapers, 
magazines, radio, television, mail and hand- 
bills; and further, that the standard acces- 
sories which it manufactures and leases are 
not essential to the exhibitor since equally 
effective articles are available to the ex- 
hibitor from other sources such as sign- 
painters, printers, and other poster-renters. ” 


10 In the Affidavit (No. 1) of Herman Robbins, 
Chairman of the Board of Directors of National, 
filed February 14, 1951, in the Lawlor suit, the 
following statements are made (p. 12b, Appen- 
dix for National Screen Service Corporation): 

“Many of National Screen’s products have in- 
corporated in them copyrighted material, This 
material is reproduced by National Screen under 
a license from the copyright owner for which 
it pays substantial consideration. To the ex- 
tent that such copyrighted material cannot be 
copied by competitors without authority from 
the copyright proprietor, there is a limitation 
upon its reproduction. But it is not essential for 
the exhibitor to have copyrighted trailers or 
accessories. Many of the largest theatres in the 
United States do not use them, but use instead 
trailers or accessories containing no copyrighted 
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material. There are many available sources for 
such competitive products.’’ 
oo * * 

P.14b: ‘‘Furthermore, it is not essential that 
copyrighted standard accessories be used. There 
are available unlimited sources of supply of 
non-copyrighted accessories. Such accessories 
are produced and widely used. For example, 
window cards are printed by any printer. Mats 
are supplied by various independent companies 
fully equipped and ready to serve. Non-copy- 
righted accessories of other kinds can be and 
are manufactured by various sign and print 
shops and lithographing plants. There are 
many hundreds of these throughout the United 
States. Any exhibitor who chose to, could avail 
himself of these competitive sources, and this 


is done.”’ 
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Whether the standard accessories pro- 
duced and distributed by National are in 
the same “area of effective competition” as 
other media of movie advertising, and 
whether there are equally effective substi- 
tutes for the accessories produced and dis- 
tributed by National are factual issues, not 
capable of resolution on pleadings and affi- 
davits. Such issues require determination 
by the trier of facts only after trial. 


[Dominant Position—Legality] 


National contends that the legality of its 
dominant position is determinable only after 
a finding and analysis of the facts peculiar 
to the business involved. On this score 
National points out, inter alia, that the ex- 
clusive agreements between National and 
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the distributor-defendants were motivated 
by “legitimate business reasons,’” that 
competition has not been restricted, and 
that plaintiffs have complete access to the 
standard accessories produced by National. 
Generally, says National, it has in its plead- 
ings and affidavits shown its development 
to ‘be consistent with the intent of the anti- 
trust laws.” 


Plaintiffs charge National with these anti- 
competitive acts: increasing of prices to 
plaintiffs forcing them to lease material at a 
loss in order to compete with prices charged 
the exhibitors by National; refusing to make 
available to plaintiffs standard accessories 
which National had in its local exchange 
where plaintiffs’ customers were forced to 
go; reducing rental prices to exhibitors in- 


11 As was noted above, Judge McGranery in 
his opinion, [1950-1951 TRADE CASES { 62,919] 
99 F. Supp. 180 at page 187, said: ‘‘The affi- 
davits submitted by the defendants clearly indi- 
cate that each producer-distributor entered into 
its agreement with National Screen independ- 
ently, for legitimate business reasons related to 
its own enterprise. . .”’ 


122Jn the affidavit of Herman Robbins, supra 
Note 10, the following ‘‘history’’ of National’s 
growth and competitive effectiveness is ad- 
vanced: 


Originally the movie producers leased copy- 
righted standard accessories directly to ex- 
hibitors. Seeing business advantages in the area 
of poster distribution, ‘‘poster-renters’’ acquired 
the copyrighted accessories by illegal methods 
such as bribery and theft. Measures were taken 
by producers to eliminate the illegitimate sup- 
ply which were effective enough to require a 
group of poster-renters to hire a manufacturer 
to create infringing material. Relief against the 
infringement was granted by the courts, but the 
illegal practices continued. 


Against this background, Paramount (and 
later other producers) sought a reputable agency 
to manufacture and distribute its copyrighted 
standard accessories. In view of National’s 
reputation in the production and distribution 
of trailers and specialty accessories, it was ap- 
proached for negotiation with respect to the 
rights relating to Paramount’s standard acces- 
sories. Paramount and National successfully 
negotiated a contract which emphasized quality 
and effectiveness of the accessories, low cost to 
exhibitors, and wide and prompt distribution to 
theatres throughout the United States. 


During the Second World War the shortage of 
manpower became acute. Due to problems of 
manufacture and service, several producers 
solicited National to take over the manufacture, 
leasing and shipment of their accessories. Na- 
tional was also suffering from limited manpower 
and loss of experienced help and was therefore 
reluctant to take on additional responsibilities, 
and on a number of occasions declined these 
proposals. However, over an extended period 
contracts were made with the major producers, 
some in 1940 and 1942, and some in 1944, 1946 
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and 1947. Important in the decision of many of 
the producers to give up their control of the 
accessories to National was the fact that con- 
tinuous losses had been sustained by them in 
this activity. 

In accordance with the desires of the pro- 
ducers National has produced high quality ac- 
cessories and has kept costs below all compar- 
able standards. 

As to distribution, the facilities of National 
were found to be inadequate by Paramount. 
Because it desired to encourage easy accessi- 
bility to its advertising accessories, Paramount 
wished to have a representative number of 
strategically located offices throughout the coun- 
try. National added more than twenty new 
offices to its organization requiring leasehold 
obligations in excess of five years for each of 
the acquired branches. The large outlay by 
National prompted the five-year exclusive clause. 
No other company existed that could make this 
large and expensive undertaking, and appar- 
ently there has been none since. 

In the case of standard accessories, there is 
unlimited competition, including even the copy- 
righted material. National has offered to all 
poster-renters the right to acquire at wholesale 
rates its copyrighted standard accessories for 
lease to exhibitors. They have competed in the 
same area on equal terms with National without 
sharing the burden of large investments and 
risk in manufacture of accessories. The factor 
of obsolescence alone results in losses to Na- 
tional of hundreds of thousands of dollars each 
year. Poster-renters avoid this factor since they 
order from National what they need at a par- 
ticular time. How effective the other poster- 
renters are is illustrated by the fact that plain- 
tiffs Lawlor and Pantzer’s business with Na- 
tional increased approximately tenfold in the 
six-year period preceding the institution of the 
action. These plaintiffs on deposition further 
testified that every consumer that they had was 
at one time a customer of National. 

Finally, National’s present position in the 
industry is singularly appropriate. No other 
poster-renter desires to enter the business of 
manufacturing the standard accessories. Na- 
tional is the only nation-wide organization with 
the desire and facilities to do so. 
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cluding plaintiffs’ customers if they agreed 
to buy all advertising material from Na- 
tional; using tie-in sales requiring exhibitors 
to buy standard accessories from it if they 
also wanted the specialty accessories and 
trailers. 


All of these alleged acts are denied by 
National. 


[Ultimate Facts] 
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[Injunctive Relief] 


In view of the above it is unnecessary for 
us to resolve National’s contention that the 
injunctive relief granted was inappropriate 
in these cases. The District Court will, of 
course, give consideration to the elements 
required by Section 16 of the Clayton Act 
as a basis for any injunctive relief that may 
be required as disclosed on a trial of the 
issues. 


: f I dl 
Trial of the disputed factual issues is BE MNCO CS INC ESE 


required to arrive at the ultimate fact-find- 
ing as to whether the exclusive agreements 
between National and the producer-distribu- 
tor-defendants formed part of a deliberately 
acquired monopoly, or whether they were 
part of the natural business growth of Na- 
tional, reasonably necessary to protect the 
lawful business interests of National and 
the producer-distributor-defendants, 


For the reasons stated the summary judg- 
ments and injunctive decrees entered by the 
District Court will be reversed and the 
causes remanded with directions to pro- 
ceed in accordance with this opinion. 


Since the plaintiffs have withdrawn their 
appeals 11,818 to 11,824 inclusive, they will 
be dismissed. 


Judge Hastie concurs in the result. 


[] 68,510] Belfry Coal Corporation v. East Kentucky Beverage Company. 
In the Court of Appeals of Kentucky. Rendered October 19, 1956. 


Appeal from Pike Circuit Court. Hon. Jean L. Auxter, Judge. Affirming. 


Kentucky Unfair Practices Act 


Price Discrimination Under State Laws—Locality Discrimination—Unlawful Intent— 
Effect on Competition—A manufacturer of soft drinks did not unlawfully discriminate in 
price against a retail grocery store when the manufacturer lowered its wholesale price per 
case in the county where the grocery store was located to meet the price of a competing 
manufacturer, and, subsequently, raised its wholesale price per case in the area of the county 
in which the grocery store did business and retained its lower price in the remainder of the 
county when competing manufacturers raised their wholesale prices per case in the grocery 
store’s area. The manufacturer had lowered its price to the entire county merely for the 
purpose of meeting competition. When its competitors increased their prices, the manu- 
facturer gladly accepted for its own benefit a price which would return to it a reasonable 
profit. The manufacturer’s action was not directed at injuring a customer; the discrimina- 
tion was not made with the intention to destroy the competition of the grocery store. The 
trial court pointed out that the natural barriers between the area where the grocery store 
operated and the remainder of the county would tend to deny that any competition by the 
store would be destroyed. 

See Price Discrimination, Vol. 1, J 3910, 3915.19. 

For the appellant: F. Dale Burke (Burke & Burke), Pikeville, Ky. 


For the appellee: Hobson & Scott, Pikeville, Ky. 


when paraphrased to meet the facts of this 
instant case, it means: 


No person who distributes a product of 
general use, shall discriminate between 
different communities or any portion thereof 
with intent to destroy the competition of 
any dealer in such community, by selling 
the merchandise at a lower rate in one 
community than in another. 
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Opinion of the Court by Judge Moremen 
[Discrimination Action] 


MoreMEN, Judge [In full text]: This is an 
appeal from a judgment which denied ap- 
pellant, Belfry Coal Corporation, injunctive 
relief and damages under KRS 365.020. The 
language of this statute is involved but, 
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[The State Law] 


The section is a part of the so-called Fair 
Trade Practice Act of this state. It has been 
said that the purpose of the law against un- 
fair competition is to protect the competitive 
position of business enterprise. The rules of 
competition guarantee the maintenance of 
competitive order. We are compelled to 
recognize that nearly all competitors try 
to eliminate their rivals in their struggle to 
conduct a profitable business. The statutes 
seem to attempt to suppress that impulse. 

The term “fair trade” or “unfair competi- 
tion” seem to be but a convenient synonym 
for combining a legal standard with certain 
ethical values that are not always an integral 
part of every rule of law because at times 
the law does not concern itself with theo- 
logical or metaphysical implications. It is 
often not concerned with motive or state of 
mind and is directed primarily at behavior 
regardless of the thoughts in the mind of 
the person who performs the acts. In short, 
if a man acts right according to our rules, 
it matters not, in most cases, what he thinks. 
We are usually concerned with the result 
and not the stimulus. The law, however, 
does on certain occasions concern itself 
with intent, and when we enter this abstract 
field we are often armed only with our well 
used measures of behavior. Also, we ob- 
serve that usually these fair trade statutes 
are aimed at conditions where one man is 
attempting to eliminate another who is in 
his same competitive field. However, KRS 
365.020, and particularly that part which is 
paraphrased above, seems to indicate that 
aggression need not be directed toward an 
actual competitor in the same field, it pro- 
tects persons against anyone whom the 
seller of the commodity—whatever the rea- 
son—might wish to hurt. The statute seems 
to be directed mainly at price cutting, re- 
bates, and other devices which might aid in 
driving a competitor out of business to the 
extent that it is even prohibited that a per- 
son sell at less than cost if the purpose is to 
injure competitors, KRS 365.030. In fact, 
the whole purpose of fair trade acts, with 
this one exception, seems to be directed at 
prohibiting cutting prices rather than rais- 
ing them. However, we are concerned with 
the exception, which requires a statement of 
facts. 

[Businesses of Parties] 


Appellant operates a retail grocery store 
in the Tug River area of Pike County. 
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Appellee, East Kentucky Beverage Com- 
pany, operates a soft drink manufacturing 
plant at Pikeville and distributes and sells 
its products throughout Pike County and 
about twelve other counties. It also has a 
plant at Hazard. 


The business of manufacturing and selling 
soft drinks is highly competitive and al- 
though each drink has a trade name, com- 
petition seems to exist regardless of the 
coloring or flavor of the commodity. 


In Pike County, appellee, East Kentucky 
Beverage Company, had competition from 
several sources, the Pikeville Coca-Cola 
Bottling Company of Pikeville, the William- 
son Coca-Cola Bottling Company and the 
Sanitary Bottling Company of Williamson, 
West Virginia. 


[Alleged Discrimination] 


The general manager of appellee com- 
pany testified that the wholesale price of 96¢ 
to $1.00 per case would give a reasonable 
profit to his company. Prior to June 1953, 
the local distributors were selling it at a 
lower price, but at that time, the price was 
increased and this condition lasted until 
December 31, 1953, when the Pikeville 
Coca-Cola Bottling Company notified its 
customers and competitors that it was re- 
ducing its price to 80¢ per case. The appel- 
lee company, which distributes Seven Up, 
Orange Crush and Pepsi-Cola reduced the 
price of its bottled goods to meet the 80¢ 
per case wholesale price. It was testified 
that appellee company at that time was dis- 
satisfied but was unable to charge more 
because of competition. However, on the 
18th day of April 1955, the Williamson 
Coca-Cola Bottling Company and the Sani- 
tary Bottling Company, who were servicing 
a portion of Pike County which lies on the 
watershed of Tug River, raised their price 
from 80¢ to 96¢ per case and, simultane- 
ously, appellee also raised its price to deal- 
ers in the Tug River area to 96¢ per case, 
but continued the price of 80¢ per case to 
the remaining part of Pike County. 


Appellant complained that this action 
was discriminatory and in violation of KRS 
365.020, and filed suit for the relief above 
mentioned. 

[Trial Court Ruling] 


_The trial court was of opinion that the 
discrimination was not made with the in- 
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tention to destroy competition of appellant 
and other merchants located in other por- 
tions of the county and lacked an essential 
element necessary before the terms of the 
statute may be invoked. 


[No Unlawful Intent] 


We are in accord with that opinion. We 
do not believe it was the intention of the 
statute to penalize distributors in cases 
where mala fides is not involved, and we can 
find not even a trace of that here. The 
appellant, as we understand this record, had 
lowered the price to the entire county merely 
for the purpose of meeting competition. 
When his competitors increased their price, 
he gladly accepted for his own benefit a 
price which would return to him a reason- 
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able profit for his labors, but the action was 
not directed at injuring a customer. The 
record fails to disclose, even in the slightest 
degree, ill feeling or ill intentions toward 
appellant and is lacking, we believe, the 
gravamen of the offense, i.e. the intention to 
destroy the competition of his dealer. 


[Competition] 


The trial court pointed out in his opinion 
that not only would loss of profit to the 
dealer be very small, but also that the nat- 
ural barriers between the Tug River area 
and the rest of the county would tend to 
deny that any competition by the dealer 
would be destroyed. 

The judgment is therefore affirmed. 


[f 68,511] Record Files, Inc. v. Diebold, Incorporated, Walter F. Regenhardt, The 
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In the United States Court of Appeals for the Sixth Circuit. 


October 26, 1956. 


No. 12788. Decided 


Appeal from the United States District Court for the Northern District of Ohio, East- 


ern Division. Jones, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Patent Licensing Agreements—Legality— 
Sufficiency of Evidence.—In a patent infringement suit, the dismissal of the defendant’s 
counterclaim for damages alleged to have been suffered by reason of the plaintiff’s violation 
of the antitrust laws was affirmed on the ground that the defendant failed to prove an anti- 
trust violation. In denying a motion to dismiss the counterclaim before trial, the trial 
court stated that the restraints imposed upon the plaintiff licensee might constitute no more 
than conditions, the performance of which was reasonably within the reward which the 
patentee, by the grant of the patent, was entitled to secure, in accordance with U. S. vw. 
General Electric Co., 272 U. S. 476. In the view of the trial court, no evidence, subsequently 
introduced on the hearing, disclosed that the restraints imposed by contracts between the 
plaintiffs violated the antitrust laws. 

See Combinations and Conspiracies, Vol. 1, § 2013.750. 

For the appellant: Argued by H. F. McNenny, Cleveland, Ohio; F. O. Richey and 
H. F. McNenny (Richey, Watts, Edgerton & McNenny), Cleveland, Ohio, and Robert 
Critchfield, Wooster, Ohio, on briefs. 

For the appellees: Argued by Warren H. F. Schmieding, Columbus, Ohio; and Baker, 
Hostetler & Patterson, Cleveland, Ohio, and Schmeiding and Fultz, Columbus, Ohio, on 
briefs. 

Before ALLEN, MCALLISTER, and MILLER, Circuit Judges. 


[Patent Suit-Antitrust Counterclaim] 


Per CurtAM [In full text]: In a patent 
case in which appellees claimed that appel- 
lant had infringed six of their patents, and 
had also been guilty of unfair competition, 
the district court determined that all of the 
patents in suit were invalid; and further 
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found that appellant was guilty of unfair 
competition. The court denied appellees’ 
prayer for damages and an accounting, but 
granted an injunction against appellant, en- 
joining it from making and selling certain 
filing cases similar to those manufactured 
by appellees, which constituted the subject 


1 68,511 


72,102 


matter of the action, Appellant was further 
enjoined from using the same color as that 
used by appellees on their cases and from 
selling filing cases without substituting a 
name plate in lieu of appellant’s embossed 
name on the drawers of its files. In addi- 
tion, the court further dismissed appellant’s 
counterclaim for damages alleged to have 
been suffered by reason of appellees’ viola- 
tion of the antitrust laws arising out of 
agreements between the appellees which 
appellant claimed illegally restrained trade 
and suppressed competition. No appeal has 
been taken from the district court’s holding 
that the patents in question were invalid. 
The opinion of the district court, which 
incorporates its findings of fact and con- 
clusions of law, is reported in 135 F. Supp. 
74; and it is, therefore, unnecessary here to 
enlarge upon the statement of facts or dis- 
cussion of the issues therein set forth. 


[Questions on Appeal] 


The only questions before us on appeal 
are as to the determination of the trial 
court dismissing appellant’s counterclaim 
for damages based on appellees’ alleged vio- 
lation of the antitrust laws, and with respect 
to its determination that appellant was 
guilty of unfair competition. 


[Unfair Competttion] 


In accordance with the rule announced in 
the recent case of West Point Manufacturing 
Co. v. Detroit Stamping Co., 222 F. 2d 581 
(C. A. 6), we are constrained to hold that 
the proofs in the instant case do not sustain 
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appellees’ claim that appellant was guilty of 
unfair competition; and the determination 
of the district court in this regard, as well 
as that portion of its decree issuing an in- 
junction, are set aside. 


[Dismissal of Antitrust Claim] 


With respect to the dismissal of appel- 
lant’s counterclaim, the district court, on 
motion by appellant to dismiss appellees’ 
action, or, in the alternative, for summary 
judgment, stated that appellant had not, at 
that time (which was prior to the hearing), 
shown a course of conduct by appellees that 
disclosed a misuse of the patents in suit and 
a violation of the antitrust laws, and that 
such material issues of fact were to be re- 
solved on the trial of the action. In deny- 
ing the motion, the court stated that the 
restraints imposed upon the plaintiff licensee 
might constitute no more than conditions, 
the performance of which was reasonably 
within the reward which the patentee, by 
the grant of the patent, was entitled to 
secure, in accordance with United States v, 
General Electric Co., 272 U. S. 476. Obvi- 
ously, in the view of the trial court, no evi- 
dence, subsequently introduced on the hearing, 
disclosed that the restraints imposed by the 
contracts between appellees, heretofore men- 
tioned, violated the antitrust laws, and, in 
this regard, we are of the view that appel- 
lant has failed in its proofs. 


The district court’s dismissal of appel- 
lant’s counterclaim for damages for alleged 
violation of the antitrust laws is, accord- 
ingly, affirmed. 


[] 68,512] Double Drive-In Corporation v. Warner Theatres, Inc., et al. 
In the United States District Court for the Northern District of Illinois, Eastern Divi- 


sion. No. 56 C 57. Filed September 12, 1956. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike—Reference to Government Suit Against Defendants.—In a drive-in 
theatre’s action charging that distributors of motion pictures and operators of competing 
theatres conspired to prevent the drive-in theatre from competing against certain theatres 
allegations in the complaint that the defendants named in the instant action were defendants 
in a Government antitrust suit wherein they were held to have engaged in a conspiracy, and 
that the conspiracy complained of in the instant action was participated in by all Of the 
companies which were defendants in the Government antitrust suit, were stricken on the ground 
that such allegations are matters of evidence and not properly a part of the complaint. The 
allegations were not included as part of the drive-in theatre’s prima facie case under Section 
5(a) of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, 7 9013.595. 
1 68,512 
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For the plaintiff: Simon & Collen. 


Cited 1956 Trade Cases 
Double Drive-In Corp. v. Warner Theatres, Inc. 


72,103 


For the defendant: Vincent O’Brien (Defrees, Fiske, O’Brien & Thompson), and 
Mayer, Friedlich, Spiess, Tierney, Brown & Platt, 


Memorandum 
[Motion to Strike] 


Pup L. SuLiivan, District Judge [Jn full 
text]: This anti-trust action is presently 
before the court on defendants’ motion to 
strike all of paragraph 26 and part of para- 
graph 32 of Count II of the complaint. 
Plaintiff is owner and operator of a “drive-in” 
theatre; defendants are distributors of mo- 
tion pictures and operators of competing 
motion picture theatres. The gist of both 
counts of the complaint, which seeks to 
state a cause of action under the Sherman 
Act, is that defendants have conspired to 
prevent plaintiff from competing against 
named theatres for showing of pictures for 
the “first outlying run”’—1.e. the earliest 
showing of a picture in any theatre in the 
City of Chicago outside the loop area. 
Count I sets up a local conspiracy confined 
to Chicago; Count II, which includes as 
defendants only the distributors, alleges a 
nationwide conspiracy. The paragraphs of 
Count II challenged by the motion to strike 
are as follows: 


“26. All of the defendants, and Para- 
mount and Warner Pictures, were de- 
fendants in the cause in the United States 
District Court for the Southern District 
of New York entitled United States v. 
Paramount Pictures, Inc., et al. (Civil Ac- 
tion No. 87-273, in which cause it was 
adjudicated that the defendants had en- 
gaged in a conspiracy to monopolize and 
to eliminate competition and_ restrain 
trade in the first and early runs of motion 
pictures in the various cities in the United 
States in which the defendants in that 
cause operated theatres. 


“32 * * * The conspiracy complained of 
herein has been in existence since at least 
the year 1949, and at its inception it was 
participated in by all of those corpora- 
tions which were defendants in the cause 
above referred to known as United States 
v. Paramount Pictures, Inc., et al., and 
which were engaged, directly or through 
subsidiary corporations, in the business of 
distributing motion pictures.” 


[Purpose of Allegations] 


Because of the narrowing of the issues in 
the briefs submitted, the question is easily 
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solved. Plaintiff itself says that these para- 
graphs are an attempt to “advise the de- 
fendants of the period of time during which 
the conspiracy has existed,” or to “notify 
defendants that the conspiracy” chaimed did 
not “spring from nowhere, but had its in- 
ception in the prior acts of the defendants 
and others.” For this purpose, it is plain 
that the allegations concerning the prior 
suit are matters of evidence and not prop- 
erly a part of the complaint. (Booth Fish- 
erties Corp. v. General Foods Corp., 27 F. Supp. 
268 (D. Del., 1939).) In a very similar situ- 
ation, the court held in Alden-Rocelle, Inc. 
v. Am. Society of Composers, 3 F. R. D. 157 
Cer Dae aeO4 et hats 


“The references to the consent decree 
and the plea of nolo contendere are unneces- 
sary. Defendants may be prejudiced by 
their inclusion in the complaint. Plain- 
tiffs insist that they are simply included 
for the purpose of showing the history 
and activity of the defendant. If they 
are competent for this purpose, they need 
not be pleaded. It is not necessary to 
plead all evidentiary matters. If the trial 
court considers these matters proof upon 
the trial, he may admit them even though 
not pleaded.” (at page 159) 


[Clayton Act] 


That these allegations are merely eviden- 
tial is borne out by plaintiff’s statement in 
its brief that they are not included as part 
of its prima facie case under Section 5(a) 
of the Clayton Act (Title 15 U. S. C. § 16). 
That section provides that “a final judg- 
ment or decree heretofore rendered * * * 
under the anti-trust laws to the effect that 
a defendant has violated said laws shall be 
prima facie evidence against such defend- 
ant” in similar proceedings by another 
party. Even in the absence of a renunciation 
of an intent to take advantage of that sec- 
tion, it is apparent that the allegation as it 
stands would not assist plaintiffs prima 
facie case. The object of the prior suit is 
not stated, nor is the nature of the decree 
entered recited. In these circumstances, the 
court is compelled to rely on the facts in the 
case before it (Chas. A. Ramsay Co. v. Asso- 
ciated Bill Posters, 271 Fed. 140 (C. C. A. 2, 
1921); rev. other grounds, 260 U. A. 501). 
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of the evidence should it be offered. Not 
only would it be inappropriate at this time, 
but there is not now sufficient information 
before the court on which the ruling could 
be based. 


Motion to strike allowed. 


[Motion Granted] 


The motion to strike the paragraphs or 
parts of paragraphs there specified will ac- 
cordingly be allowed. This is not to be in- 
terpreted, however, as defendants suggest it 
should be, as a ruling on the admissibility 


[ 68,513] Congress Building Corporation v. Loew’s Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 1244. Dated October 18, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Non-Operating Landlord of Motion Picture Theatre—Injury to Business or Property.—A 
non-operating landlord of a motion picture theatre could not maintain a treble damage 
action charging a conspiracy to monopolize the distribution and exhibition of motion 
pictures since the landlord was not a person injured in business or property by reason of 
anything forbidden in the antitrust laws. The landlord leased the theatre it owned to one 
of the defendants, who was alleged to have participated in the conspiracy, and under the 
lease, rent was computed in part on a percentage of profits to the tenant operator. The 
lease did not make the landlord a partner in the business, and the lease did not contain 
restrictions on such methods of operation of the theatre as the exhibition of pictures on 
specific runs or the admission prices to be charged. Furthermore, the landlord never 
notified the defendants of his dissatisfaction regarding the operation of the theatre in 


these respects. 


See Private Enforcement and Procedure, Vol. 2, § 9005.55. 
For the plaintiff: Thomas C. McConnell and Francis J. McConnell, Chicago, III. 


For the defendants: Samuel W. Block, Wesley G. Hall, John J. Faissler, and Robert 
W. Bergstrom (John F. Caskey, New York, N. Y., of counsel), Chicago, Ill. 


Memorandum and Order 
[Pretrial Motion] 

Win G. Knock, District Judge [In full 
text]: This matter came on to be heard on 
defendants’ pre-trial motion No. 1 for dis- 
position of the cause on legal grounds. The 
Court has had the benefit of argument of 
counsel orally and on briefs; has studied 
the pleadings, affidavits, depositions and 
sworn copies of the leases involved; has 
considered the authorities to which the 
Court’s attention has been invited; and is 
fully advised in the premises. 


[Cause of Action—Defense] 

Plaintiff's action is purportedly based on 
injury to its business or property by reason 
of actions forbidden in the anti-trust laws, 
i. €. a conspiracy to monopolize “run” ex- 
hibitions, distribution and clearances of mo- 
tion pictures. It is movants’ position that 
plaintiff as a mere non-operating landlord 
of a theatre is not a person injured in busi- 
ness or property by reason of anything for- 
bidden in the anti-trust laws. 


| 68,513 


[Right to Sue—Landlord| 


After careful study, it is the opinion of 
this Court that there is no genuine issue of 
fact involved and that movants’ position is 
well taken. Plaintiff does not allege that it 
was in the business of operating a motion 
picture theatre or otherwise exhibiting mo- 
tion pictures. Plaintiff does allege lease of 
the theatre it owned to one of the defend- 
ants and does allege provisions in those 
leases whereby rent was -onputed in part 
on percentage of prvfits 10 the tenant oper- 
ator. These leases dix not make plaintiff 
a partner in the business. Such construc- 
tion is specifically negatived by the leases 
themselves. Nor did the leases contain re- 
strictions on such methods of operation of 
the theatre as exhibtiion of motion pictures 
on specific “runs,” admission prices to be 
charged, etc. 


Furthermore, it is uncontroverted that 
neither demand nor notice of any kind was 
ever given to any of the defendants indi- 


© 1956, Commerce Clearing House, Inc, 


Number 63—137 
12-13-56 


cating plaintiff's dissatisfaction regarding 
the operation of the theatre in these re- 
spects. 


The precise question of such injuries, as 
may have been suffered by the landlord 
indirectly from diminution of profits to the 
tenant operator, who is alleged to have par- 
ticipated in the conspiracy, was considered 
in Harrison v. Paramount Pictures, D., Pa. 
1953 [1953 Trape Cases { 67,568], 115 F. 
Supp. 312, affirmed 3rd Circ., 1954 [1954 
TRADE CASES { 67,721], 211 F. 2d 405, and de- 
cided adversely to the non-operating land- 
lord. In a more recent case, Productive 
Inventions, Inc., v. Trico, 2nd Circ., 1955 
[1955 Trape Cases { 68,104], 224 F. 2d 678, 


Cited 1956 Trade Cases 
American Crystal Sugar Co. v. Cuban-American Sugar Co. 


72,105 


cert. den. 24 L. W. 3184, the Court, relying 
in part on the Harrison case, held that re- 
covery under the anti-trust law is available 
to those who have been directly injured 
and withheld from those who seek it be- 
cause of incidental harm, listing among 
examples, the non-operating landlord. 


[Motion Granted] 


In view of the foregoing, it is unneces- 
sary to consider the other grounds on which 
defendants’ motion is based. 

It is the order of this Court that defend- 
ants’ pre-trial motion No. 1 be, and it is 
hereby, granted. 


[ 68,514] American Crystal Sugar Company v. The Cuban-American Sugar Com- 


pany. 


In the United States District Court for the Southern District of New York. Civ. 108-55. 


Filed October 18, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Pretrial Procedures— 
Discovery—Trade Secrets—Modification of Order.—A plaintiff was not entitled to the 
modification of an order directing the defendant to answer questions submitted by the 
plaintiff, except that at the defendant’s option the defendant could refuse to give its list of 
customers to the plaintiff, and the plaintiff and defendant each would then give to an 
impartial third person a list of its customers and amount of sales to each customer during 
specified years in specified states. The plaintiff sought the defendant’s customer data so 
that it could be compared with its customer data to prove the existence of competition 
between it and the defendant. The plaintiff sought to resettle the order so as to limit the 
customer data to certain cities and to give it the option of determining whether the data 
shall be supplied at all. 


See Private Enforcement and Procedure, Vol. 2, J 9026.80. 
For the plaintiff: Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
For the defendant: Appell, Austin & Gay, New York, N. Y. 


Denying the resettlement of an order of the U. S. District Court, Southern District of 
New York, 1956 Trade Cases {| 68,417; for other decisions of the Court, see 1956 Trade 
Cases { 68,473, 68,348. 


of the States of Arkansas, Illinois, Indiana, 
Iowa, Kansas, Minnesota, Missouri, Nebras- 
ka, Oklahoma and Wisconsin.” 


Plaintiff wanted defendant’s customers data 
so that by matching it with its own customer 
data the existence of competition would be 
proved. The objection to answering had 
been based on the hardship of having to 
disclose the trade secret of customers’ 
names. The impartial third person was, 
therefore, to do the matching of the two 
lists of customers and come up with a 
report which would disclose the facts as to 
competition but no names. 


Memorandum 
[Order—Customer Data} 

Dimocx, District Judge [Jn full text]: 
This is a motion for resettlement of an or- 
der signed by me and dated July 6, 1956. 
The order directs defendant to answer ques- 
tions submitted “except that at defendant’s 
option defendant may refuse to give the 
list of customers to plaintiff and plaintiff 
and defendant each will then be required 
to give to an impartial third person a list 
of its customers and amount of dollar 
sales to each customer during the calendar 
years 1951, 1952, 1953, 1954 and 1955 in each 


Trade Regulation Reports 1 68,514 


72,106 


[Modification Sought] 


Plaintiff now asks that the order be re- 
settled so as (1) to limit the customer 
data to that respecting customers in certain 
cities in the named states and (2) to give 
plaintiff the option of determining whether 
the data shall be supplied at all. 


[Scope of Order] 


First, I see no reason for resettlement 
of the order so as to limit the territory. 
The very provision which is the bone of 
contention now was the subject of opposing 
suggestions at the time of settlement. 
Plaintiff suggested the submission of data 
as to all customers and defendant sug- 
gested that it be limited to data as to cus- 
tomers in the states where plaintiff alleged 
that the parties were in competition. I 
accepted defendant’s suggestion. Now plain- 
tiff, which originally suggested the furnish- 
ing of data as to all customers, wishes to 
resettle the order so as to cut down the 
field to a still smaller coverage than defend- 
ant suggested and to limit the territory to 
certain cities in the area covered by the 
order. 


The purpose of the settlement upon no- 
tice of a formal order which took place here 
is to foreclose the assertion of such points 
as plaintiff now seeks to raise. Even if I 
were convinced that, if plaintiff had made 
its present suggestion at the time of settle- 
ment, I would have accepted it, that would 
not be enough to make me accept it now. 
If every determination in a law suit is al- 
ways subject to reexamination and revision 
the uncertainty and delay will be intolerable. 


[Right to Option] 


Second, it is too late by resettlement of 
the order to give plaintiff the option of 
determining whether the customer data shall 
be supplied at all. 


It is true that that question was not 
fought out on the original settlement. Both 
parties submitted orders which, read literally, 
required both parties to furnish data in the 
event defendant elected not to answer plain- 
tiff’s questions about defendant’s customers. 
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Plaintiff, who now wishes to make this a 
requirement only at plaintiff's option, was 
first to suggest the mandatory form and de- 
fendant followed suit. 


The provision requiring plaintiff to fur- 
nish data does seem illogical since plaintiff 
was the only party seeking data and the 
permission to substitute a comparison by an 
impartial third party was granted only in 
deference to defendant’s plea to be relieved 
from the necessity of disclosing trade secrets. 
It was a limitation upon plaintiff's rights 
rather than an extension of its duties. Hence 
a prompt motion for resettlement so as to 
eliminate the mandatory requirement that 
both parties furnish customer data would 
have been granted. 


Plaintiff did not make this motion, how- 
ever, until October 4, 1956, about three 
months after the making of the order in 
its present form. In the meantime, defend- 
ant, had prepared its customer data in re- 
liance on a statement made ten days after 
the date of the original order by plaintiff’s 
attorneys that they would submit the name 
of defendant’s nominee for “impartial third 
person” to plaintiff for consideration. 


After defendant’s customer data had been 
substantially completed, and about two months 
after the date of the order, plaintiff announced 
that it would “proceed to trial without in- 
sisting upon the customer information ex- 
change”. Defendant’s counsel replied on 
September 28, 1956, expressing the view that 
the order was issued for the benefit of both 
parties. ‘There resulted this motion for re- 
settlement so as to condition the enforce- 
ment of the order on the wish of plaintiff. 


While, as I have said, the point raised 
is not one that was fought out on the 
original settlement, it is too late to reset- 
tle the order now that defendant has acted 
in reliance on its terms. 


Since defendant by a new motion could 
presumably obtain for itself the same option 
which plaintiff seeks by resettlement to ob- 
tain for itself, nothing would be accom- 
plished except delay and inconvenience. 


Motion denied. 
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Cited 1956 Trade Cases 
Michael Rose Productions, Inc. v, Loew's Inc. 


72,107 


[| 68,515] Michael Rose Productions, Inc. v. Loew’s Incorporated, Paramount Film 
Distributing Corporation, Twentieth Century Fox Film Corporation, R. K. O. Radio 
Pictures, Inc., Warner Bros. Pictures Distributing Corporation, Universal Film Exchanges, 
Inc., Columbia Pictures Corporation and United Artists Corporation. 


In the United States District Court for the Southern District of New York. Civil 
Action 95-61. Filed October 22, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—General 
Release—Separate Trial of Defense—Jury or Non-Jury Trial.—In a private antitrust action 
where a general release, allegedly executed by the plaintiff in favor of two of the defend- 
ants, was pleaded as an affirmative defense by all of the defendants, a motion by the 
defendants for a separate trial, without a jury, of the defense was granted. Where release 
issues may be tried without inevitably bringing in all of the issues raised in the complaint, 
the court may grant a separate trial on the issues raised by the release. The plaintiff’s 
attack on the release as a conclusive affirmative defense was based primarily on the 
proposition that the broad, unqualified language and scope of the release was a result of 
mutual mistake. As such, the separate trial on the actually intended scope of the release 


was properly triable before the court without a jury. 
See Private Enforcement and Procedure, Vol. 2, { 9010.775. 
For the plaintiff: Aaron E. Koota and Francis T. Anderson. 


For the defendants: 


Simpson, Thacher & Bartlett (Albert C. Bickford, Cyrus R. 


Vance, and William J. Manning, of counsel) for all defendants except Columbia Pictures 
Corp.; and Schwartz & Frohlich (Myles J. Lane and Bernard R. Sorkin, of counsel), for 


Columbia Pictures Corp. 


For prior opinions of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases { 68,392, 68,307. 


[Motion for Separate Trial] 


Hertanps, District Judge: [In full text]: 
This is a motion by defendants for a separate 
trial without a jury or, in the alternative, 
for an order pursuant to Rule 39(a) of the 
Federal Rules of Civil Procedure, striking 
plaintiffs demand for a jury trial in so far 
as its concerns the issue of a general release 
pleaded as a defense in defendants’ amended 
answers. 

[Release as Defense] 

The litigation in chief involves a private, 

civil, antitrust, treble damage action. De- 


fendants’ amended answers plead as an 
affirmative defense a general release exe- 


cuted by plaintiff in favor of Loew’s Incor- 
porated and United Artists Corporation, 
two of the eight defendants joined in the 
present action.* The remaining six defend- 
ants also urge the general release as a de- 
fense in their behalf on the common law 
doctrine that the release of one joint tort- 
feasor releases all.’ 


Plaintiff does not dispute the execution of 
the release, but avers that the release was 
intended to relate specifically only to an 
action in the Supreme Court of the State of 
New York, County of New York, for breach 
of contract, instituted against the two de- 
fendants in whose favor the release was 
subsequently executed.* 


1 Defendants have previously moved for sum- 
mary judgment, basing their motion upon this 
general release. That motion was before me for 
decision and was disposed of with a detailed 
written opinion. Michael Rose Productions, 
Inc. v. Loew’s Incorporated [1956 TRADE 
CASES { 68,307], 141 F. Supp. 257 (S. D. N. Y. 
1956). The opinion contains a full presentation 
of the facts and respective contentions of both 
plaintiff and defendants as to the force and 
effect of the release. 

2 See Michael Rose Productions, Inc. v. Loew’s 
Incorporated, supra, footnote Ss 
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’ Subsequent to the filing of my opinion, 
supra, an affidavit was submitted on behalf of 
plaintiff by Sam M. Rose, the person who signed 
the release in question, as president of the 
plaintiff corporation. In the affidavit it is spe- 
cifically averred that the release had been 
executed through mutual mistake or its equi- 
valent—mistake on the part of plaintiff and 
fraud on the part of defendants. 

The depositions taken pursuant to my direc- 
tion in the earlier opinion indicated that there 
was a disputable issue of fact on the question of 
whether or not this was a case of mutual 
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[Jury or Non-Jury Trial] 


It is well established that where release 
issues may be tried without inevitably bring- 
ing in all the issues raised in the complaint, 
the Court may, in the exercise of its discre- 
tion under Rule 42(b) of the Federal Rules 
of Civil Procedure, grant a separate trial on 
the issues raised by the release.* 


It is questionable here whether what 
plaintiff genuinely opposes is defendants’ 
request for a separate trial, as such, on the 
questions raised by the release.’ What is 
strongly disputed is whether the separate 
trial should be a jury or non-jury trial. 


Plaintiff’s attack on the release as a con- 
clusive affirmative defense is based pri- 
marily on the proposition that the broad, 
unqualified language and scope of the re- 
lease is a result of mutual mistake on the 
part of both parties to the release. As such, 
the separate trial on the actually intended 
scope of the release is properly triable be- 
fore the Court without a jury.° 


Plaintiffs suggestion of “fraud” on the 
part of defendants was not made originally 
by plaintiffs; and the issue of “fraud” was 
not taken up on the depositions conducted 
pursuant to my ruling on defendants’ initial 
motion for summary judgment. Plaintiff's 
theory of fraud seems to have evolved to 
suit the exigencies of the litigation, and was 
simply tacked on to the original and funda- 
mental thesis of plaintiff that the release 
was executed through mutual mistake. 


Plaintiff argues that its execution of the 
general release—as distinguished from a 
special release restricted as to the cause of 
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action involved in the New York Supreme 
Court litigation over the “Joe Louis Story” 
—presents a case of fraud in the “factum,” 
thereby rendering the general release “void 
in law” (Mr. Anderson’s affidavit of August 
9, 1956, p. 1). 


This argument is erroneous. The fraud, 
if any, was in the “inducement” and not in 
the “factum”; and, hence, the release would, 
at most, be voidable and not void.’ This 
appears from the very nature of plaintiff’s 
own position: that plaintiff had knowingly 
and voluntarily executed a release, the scope 
of which was allegedly intended to relate 
only to one specific cause of action, whereas 
plaintiff executed a release, the expressed 
scope of which related to all causes of 
action. Plaintiff has not instituted an inde- 
pendent action to rescind or cancel the 
release. In the face of defendant’s inter- 
position of the general release as an affirma- 
tive defense, plaintiff still recognizes the 
validity of this particular release “pro tanto,” 
i. e., in so far as it relates to the New York 
Supreme Court litigation. (Mr. Anderson’s 
affidavit of August 9, 1956, p. 1) Thus, in 
order to give the release the scope as alleg- 
edly intended by plaintiff, plaintiff affirms 
the release in part and disaffirms it in part. 
This is simply another way of saying that 
the legal consequences sought by plaintiff 
are the same as those which would follow 
from a reformation of the general release to 
conform with plaintiff's intent. 


The foregoing facts and conclusions are 
not altered by the verbalism of plantiff’s 
present disclaimer of “equitable relief.” 


mistake or its equivalent. Under these circum- 
stances, it was required that defendants’ re- 
newed motion for summary judgment be denied. 
Michael Rose Productions, Inc. v. Loew’s In- 
corporated [1956 TRADE CASES {f 68.392], — 
F, Supp. — (S. D. N. Y. June 18, 1956). 

4 Sogmose Realties, Inc. v. Twentieth Century- 
Fox Film Corp. [1954 TRADE CASES f 67,688], 
15 F. R. D. 496 (S. D. N. Y. 1954); Bowie v. Sor- 
rell, 209 F. 2d 49 (C. A. 4 1953); Larsen v. Pow- 
ell, 16 F. R. D. 322 (D. Colo. 1954); Nesbitt v. 
Hauck, 15 F. R. D. 254 (D. S. Dak, 1954); Ross 
v. Service Lines, Inc., 31 F. Supp. 871 (E. D. Ili. 
1940); Hoad v. New York Central R. R., 3 F. 
Supp. 1020 (W. D. N. Y. 1933). 

5 A separate trial on issues raised by a release 
has been denied only in situations where the 
issues relevant to the validity of the release are 
entangled with those involved in the main ac- 
tion, or where two trials would seriously in- 
convenience one of the parties. See, e. g,, 
Fleischman v. Harwood, 10 F. R. D. 1389 
(S. D. N. Y. 1950): Clark v, Atlantic Stevedoring 
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Co., 3 F. R. D. 35 (E. D. N. Y. 1943); Suffin 
v. Springer, 1 F. R. D. 245 (S. D. N. Y. 1940). 

Plaintiff's original affidavit in opposition to 
the present motion did not challenge defend- 
ants’ request for a separate trial on the issue of 
the release. Nor did plaintiff's memorandum of 
law in opposition to defendants’ motion chal- 
lenge the request for a separate trial. Only 
after receipt of defendants’ memorandum of 
law in support of this motion and defendants’ 
oral argument in support of the motion, did 
plaintiff challenge the request for a separate 
trial on the issue of the release. 

6 Smith v. Bear, — F. 24 — (G A, 2 de 
cided September 4, 1956). That the point in- 
volved in the case at bar was before the Court 
of Appeals in Smith v. Bear, see page 7 of ap- 
pellant’s reply brief submitted to the Court 
of Appeals in that case. 

* Wigmore, Evidence (1940, 3rd ed.) IX, section 
2423. Restatement of the Law, Contracts, vol. 2, 
sections 471, 472, 475, 476. 
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[Case Distinguished] 


Plaintiff relies heavily upon Radio Cor- 
poration of America v. Raytheon Manufac- 
turing Co. [1932-1939 Trave Cases J 55,092], 
296 U. S. 459 (1935), affirming 76 F, 2d 943 
(C. C, A. 1 1935). The Raytheon case is, 
however, sharply distinguishable from the 
case at bar in fundamental respects. In the 
Raytheon case, the cause of action was for 
treble damages under the combination and 
monopoly provisions of the antitrust laws. 
The complaint contained the following alle- 
gations, as recited in the opinion of Mr. 
Justice Cardozo (296 U. S. at 460): (1) that 
defendant’s monopoly had destroyed plain- 
tiff’s business, causing damage in excess 
of $3,000,000.; (2) that because of this de- 
struction and of “the illegal duress” imposed 
by the monopoly, plaintiff was “compelled” 
to execute a general release in favor of 
defendant; (3) that by virtue of defendant’s 
““llegal duress,” plaintiff had “never exe- 
cuted a valid release of said claim’ and the 
release was “void”; (4) that, at the time 
when “‘the void release” had been executed, 
there was an agreement that “the release 
was not to be pleaded as a bar if there was 
‘pecuniary recognition’ by the defendant of 
the rights of other claimants”; that defend- 
ant had given “pecuniary recognition” to 
other claimants, with the result that the 
release could not properly be pleaded as 
a bar. 

Defendant’s answer pleaded, as a defense, 
that after the cause of action had arisen, 
plaintiff without duress and for a valuable 
consideration, signed and delivered to de- 
fendant a general release. 
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Defendant moved “upon the pleadings” 
to transfer the case to equity for a pre- 
liminary hearing upon the issue of the 
validity of the release. The District Court 
granted the motion; and a decree was 
eventually entered adjudging the release to 
be valid and binding, and sending the case 
back to law for further proceedings. The 
Circuit Court of Appeals for the First Cir- 
cuit reversed, holding “that the release 
signed by the plaintiff was so connected 
with the unlawful combination and monopoly 
as to be inoperative at law, irrespective of 
the possibility of avoiding it in equity.” 
(296 U.S. at 462) 


The Supreme Court, in affirming the Cir- 
cuit Court of Appeals, held: (1) The effect 
of a release is overcome “when it is so much 
a part of an illegal transaction as to be void 
in its inception. If it is subject to that 
taint, a court of law is competent to put it 
out of the way” (p. 462); (2) Since the 
plaintiff contends that “the release is void 
at law” because “tainted with the same 
illegality as the illegal combination,” that 
issue should be tried at law along with the 
other issue of illegal combination, at which 
trial “the bond between monopoly and sur- 
render can be shown with certainty and 
fulness” (pp. 462-463). 


The case at bar does not contain the 
essential elements of the Raytheon case; and, 
accordingly, falls outside its rationale. 

[Motion Granted] 


Motion granted. Settle order on notice. 


[7 68,516] United States v. Fish Smokers Trade Council, Inc.; Fish, Sea Food, 


Smoked Fish and Canning Workers Union of Greater New York, Local 635, American 
Federation of Labor; Vita Food Products, Incorporated; Banner Smoked Fish Corp.; 
Rosola Food Products, Inc.; American Smoked Fish Corp.; Nova Scotia Food Products 
Corp.; Ten Eyck Smoked Fish Corp.; Solomon Pruzan; Meyer Salzman; and Irving 
Masour. 


In the United States District Court for the Southern District of New York. Criminal 
Action No. 148-208. Filed October 23, 1956. 


Case No. 1256 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Combination with Non-Labor Groups 
—Sufficiency of Indictment—A labor union’s motion to dismiss an indictment, after a 
jury had disagreed and was discharged, on the ground that it was insufficient as a matter 
of law because of the absence of an allegation that smoked fish jobbers, with whom the 
union allegedly conspired to restrain trade, were a non-labor group was denied. This 
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matter was spelled out in the indictment sufficiently to inform the defendants of the nature 
and extent of the charge they were called upon to meet. Also, there was no material or 
prejudicial variance between the allegations of the indictment and the proof. 


See Combinations and Conspiracies, Vol. 1, { 2101.048. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Submission of Case to Jury—Motion for Judgment of Acquittal—A labor union’s motion 
for a judgment of acquittal, after a jury had disagreed and was discharged, was denied. 
The question of whether smoked fish jobbers, with whom the union allegedly conspired, 
were a labor group within the area of permissible union activity or whether the jobbers 
were a non-labor group with whom the union could not combine was a question of fact for 
the jury. Upon the evidence, a reasonable person might have concluded that it was proved 
that the jobbers were a non-labor group, and that the defendants were guilty. The case 
was therefore properly submitted to the jury, and the issue could not be determined as a 
matter of law by a directed verdict of acquittal. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8029. 

For the plaintiff: Walter Bennett, Assistant to the Attorney General. 

For the defendants: Rubinton & Coleman, by Samuel Rubinton, for Fish Smokers 
Trade Council, Inc., and Vita Food Products, Inc.; Ashe & Rifkin, by Nathan W. Math, for 
Fish, Sea Food, Smoked Fish and Canning Workers Union of Greater New York, Local 
635, American Federation of Labor, Solomon Pruzan, Meyer Salzman, and Irving Masour; 
Leonard W. Gendler for Banner Smoked Fish Corp.; Abraham L. Levenson for Rosola 
Food Products, Inc.; and Leonard S. Leventhal for Nova Scotia Food Products Corp. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
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Memorandum 
[Motions] 


Bryan, District Judge: [In full text]: 
This case, a criminal action against a Union 
and its officers under the Sherman Anti- 
Mrust Act 15 U. S). ©. Av $0 ei seg., was 
submitted to the jury which found itself 
in hopeless disagreement and was dis- 
charged. At the close of the Government’s 
case defendants moved for a judgment of 
acquittal or for a dismissal of the indictment 
and these motions were denied. Defend- 
ants immediately rested and renewed their 
motions on which decision was reserved. 
Defendants again renewed their motions 
after the jury had disagreed. 


[Jury Question] 


The motions at the close of the Govern- 
ment’s case for a judgment of acquittal and 
for dismissal were denied on the ground 
that the question of whether the jobbers 
in the smoked fish industry were a labor 
group within the area of permissible union 
activity under the Sherman Act as limited 
by the Clayton Act, 15 U. S. ©. $17, and 
the Norris-LaGuardia Act, 29 U. S. C. 
§ 101, et seg., or whether the jobbers were 
a non-labor group with whom the Union 
may not combine under the decision in 
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Allen Bradley Co. v. Local Union No. 3 
[1944-1945 TrapEe Cases J 57,386], 325 U. S. 
797, was a question of fact which should be 
submitted to the jury. Upon the evidence 
in this record a reasonable person might 
have concluded that it was proved that 
the jobbers were a non-labor group and 
that the defendants were guilty. Cf. Ander- 
son-Friberg, Inc. v. Justin R. Clary & Son, 
DeCes, Da N. wes L1SS0s195 ik iRAnEGAsEs 
{ 62,852], 98 F. Supp. 75. This case was 
therefore properly submitted to the jury 
under the charge of the Court and may not 
be determined as a matter of law by a 
directed verdict of acquittal. United States 
uv. Feinberg, 2 Cir., 140 F. 2d 592, 594. 


[Sufficiency of Indictment] 


There is no merit in the contention that 
the indictment is insufficient as a matter 
of law on its face because of the absence 
of an allegation in haec verba that the job- 
bers were a non-labor group. This is 
spelled out in the indictment sufficiently 
to inform the defendants of the nature and 
extent of the charge they were called upon 
to meet. Cf. United States v. Varlach, 2 Cir., 
225 F. 2d 665, 669-70. Nor is there any 
material or prejudicial variance between the 
allegations of the indictment and the proof. 
Cf. Berger v. United States, 295 U. S. 78. 
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[Rulings on Motions] 


The motions of the defendants for a 
judgment of acquittal and dismissal of the 
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agreed, are denied. The cross-motion of 
the Government to restore this action to the 
Criminal Trial Calendar is granted, such 


indictment made at the close of the whole 
case, and as renewed after the jury dis- 


restoration to be on ten days’ notice to tlie 
defendants. 


[] 68,517] United States v. Maryland Cooperative Milk Producers, Inc., and Maryland 
and Virginia Milk Producers Association, Inc. 


In the United States District Court for the District of Columbia. 
No. 992-55. Dated October 16, 1956. 


Case No. 1259 in the Antitrust Division of the Department of Justice. 


Criminal Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Exemptions from Antitrust Laws—Agricultural Co- 
operatives—Combination of Cooperatives—Price Fixing.—Two associations of milk pro 
ducers, operated for the mutual benefit of their members and not conducted for profit, were 
granted a judgment of acquittal in a criminal antitrust action charging that they conspired 
to fix prices for milk sold to distributors for resale to the Government at a military post 
in Maryland. A combination between two or more agricultural cooperatives to fix prices 
of their products is exempt from the antitrust laws, provided that no other person that is 
not such an organization or a member of such a. group is a part of the combination. Under 
Section 6 of the Clayton Act, farmers and farmers’ cooperatives are granted an express 
exemption and receive a special dispensation from the antitrust laws. They may lawfully 
combine with impunity and may legally agree to fix prices on their products. The exemp- 
tion is applicable to a group of farmers irrespective of whether they are joined into a single 
cooperative or into several cooperative associations acting jointly. Subsequently enacted 
statutes, the Capper-Volstead Act and the Cooperative Marketing Act, affirmatively support 
this construction of the Clayton Act. Under these statutes, the use of a common agent 
is expressly permitted, although the use of a common agent may inevitably lead to a 


fixing of prices. 


See Combinations and Conspiracies, Vol. 1, J 2051, 2115. 
For the plaintiff: Joseph J. Saunders, Edna Lingreen, and Joe E. Waters, Department 


of Justice. 


For the defendants: Philip B. Perlman, Ellis Lyons, and Harry Troth Gross for Mary- 
land Cooperative Milk Producers, Inc.; and William J. Hughes, Jr., Herbert Bergson, and 
Herbert Borkland for Maryland and Virginia Milk Producers Assn., Inc. 


Proceedings 
[Court Comment] 

The Court [ALEXANDER Hotrzorr, District 
Judge, In full text]: Before announcing its 
ruling on the judgment of acquittal, the 
Court wishes to say that it considers it 
is very much indebted to counsel for all 
three parties for their very able and helpful 
presentation of the points involved. The 
Court also has been impressed by the very 
thorough preparation displayed by all counsel. 
The question, after all, is a debatable one 
and it was presented very ably by all counsel. 


[Trial of Indictment] 


This is the trial of an indictment charging 
violations of the Antitrust Laws. The trial 
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is before the Court, a jury having been 
waived. 


[The Defendants] 


There are two defendants in this case, 
Maryland Cooperative Milk Producers, Inc., 
and Maryland and Virginia Milk Producers 
Association, Inc. Each defendant is an as- 
sociation of producers of milk. 

The Maryland Cooperative Milk Pro- 
ducers, Inc., is located in Baltimore, Mary- 
land, and is composed of about 2,000 farmers 
who are producers of milk which they ship 
to distributors in the Baltimore metropolitan 
area. Maryland and Virginia Milk Producers 
Association, Inc., is located in Washington, 
D. C. and consists of about 1,950 members, 
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who are producers shipping milk to dis- 
tributors in the Washington metropolitan 
area. 

[Conspiracy Charged] 


The two defendants are charged with an 
unlawful combination and conspiracy to fix 
prices for milk sold to distributors which, 
in turn, is supplied by the purchasers to the 
Government at its military post at Fort 
Meade, Maryland. 


The indictment consists of two counts. 
The first count charges a violation of Sec- 
tion 1 of the Sherman Act, 15 U. S. C. 1, 
namely, an unlawful restraint of interstate 
commerce. The second count charges a 
violation of Section 3 of the Sherman Act, 
15 U. S. C. 3, namely, an unlawful restraint 
of commerce between the District of Colum- 
bia and several of the States. 


[Milk Prices] 


It appears, in passing, that the prices 
charged for milk intended for resale to the 
Government at Fort Meade were actually 
lower than those exacted for milk destined 
for resale to the general public. It may be 
said perhaps, in a sense, that the defendants 
are accused of conspiring to undercharge 
the Government. In justice to counsel for 
the Government, it must be said, however, 
that they contend that, in a free competitive 
market, prices on Government sales might 
have been even lower than those claimed 
to have been fixed by the defendants. At- 
tention is called to the fact, by Government 
counsel, that milk intended for use at Fort 
Meade was surplus milk that had to comply 
merely with the standards prescribed by 
the United States Public Health Service 
instead of with the more rigorous and rigid 
requirements established by the Government 
of the District of Columbia. 


[Motion for Judgment of Acquittal] 


After the opening statements were made, 
the Government commenced to introduce 
evidence. It offered a stipulation of facts 
previously agreed upon by counsel. At that 
point, counsel for the defendants made a 
motion for judgment of acquittal. 

A word should be said about the pro- 
cedural aspects of the matter. Ordinarily, 
such a motion, unless based solely on the 
opening statement of Government counsel, 
may not be entertained until the Govern- 
ment closes its case. An exception is proper, 
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however, if at an earlier stage basic facts 
appear inescapably leading to the conclusion 
that, irrespective of whatever other evidence 
may be introduced, the prosecution must 
fail. In that event, it is proper to stop the 
further introduction of evidence and enter- 
tain a motion for judgment of acquittal. 
Such a course is in the interest of efficiency 
and expedition in the administration of 
justice. It is on this basis that the Court 
entertained the defendants’ motion in this 
instance as soon as the stipulation of facts 
was tendered and admitted. 


[Stipulated Facts] 


The following facts appear from the stipu- 
lation that are pertinent to this discussion. 
Each defendant is a corporation without 
capital stock and is an association com- 
posed of milk producers. Each defendant is 
operated for the mutual benefit of its mem- 
bers and is not conducted for profit. In 
brief, the object of each association is to 
handle and market the milk produced by 
its members. 


[Price Fixing—Legality| 


It is well established that an agreement 
to fix prices is, in and of itself, an unrea- 
sonable restraint of trade and is illegal, per 
se, and therefore violative of the Sherman 
Act. This was held by the Supreme Court 
in the leading case of United States v. Socony 
Vacuum Oil Company [1940-1943 TrapE 
Cases { 56,031], 310 U. S. 150, 211 to 233. 


[Exemption Claimed] 


The question presented here, however, is 
whether the defendants in this case are 
exempt from this broad rule. Defendants 
claim that they are. It will be recalled that 
the Sherman Act became law in 1890. In 
1914, its broad provisions were, in part, 
limited and, in part, supplemented by the 
Clayton Act. 


[Clayton Act] 


Section 6 of the Clayton Act is pertinent 
to the question involved in this case, 15 
U.S.C. 17. The relevant provisions of the 
Clayton Act read as follows: 


“Nothing contained in the antitrust laws 
shall be construed to forbid the existence 
and operation of labor, agricultural, or 
horticultural organizations, instituted for 
the purposes of mutual help, and not hav- 
ing capital stock or conducted for profit, 
or to forbid or restrain individual mem- 
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bers of such organizations from lawfully 
carrying out the legitimate objects thereof; 
nor shall such organization or the mem- 
bers thereof, be held or construed to be 
illegal combinations or conspiracies in re- 
straint of trade, under the antitrust laws.” 


Thus, farmers and farmers’ cooperatives 
became a favorite of the law, in a sense. 
They were granted an express exemption 
and received a special dispensation from 
the antitrust laws. They may lawfully com- 
bine with impunity and may legally agree 
to fix prices on their products. 

Some years ago, an attempt to prosecute 
an agricultural cooperative as an unlawful 
monopoly met with failure; United States v. 
Dairy Cooperative Association, 49 Fed. Supp. 
475. In that case, Judge McColloch for the 
District of Oregon made the following 
pungent observations: 


“Tt may be that the acts of the defend- 
ant cooperative in this case, tested without 
regard to the provisions of the Clayton 
Act, are monopolistic in character. I 
have not given serious thought to that 
question, for it seems to me when Con- 
gress said that cooperatives were not to 
be punished, even though they become 
monopolistic, it would be ill-considered 
for me to hold to the contrary.” 

It must be observed that to be sure the 
exemption of agricultural associations from 
the prohibition of the antitrust laws does 
not extend to a combination between agri- 
cultural associations and persons or entities 
that are not in this category. This was 
held by the Supreme Court in United States 
v. Borden Company [1932-1939 TRADE CASES 
755,250], 308 U. S. 188. Chief Justice 
Hughes, in writing for a unanimous bench, 
emphatically called attention to the fact 
that the conspiracy charged in that case was 
not that of merely forming a collective 
association of producers to market their 
products but a conspiracy between pro- 
ducers and distributors and allied groups 
with labor officials, municipal officials, and 
others. 


[Combination of Cooperatives] 

The Government argues that the exemp- 
tion contained in the Clayton Act does not 
apply to a combination of two or more 
agricultural cooperatives and urges that 
such a combination is within the rule of 
the Borden case. 

This Court is of the opinion that this 
contention cannot be sustained. The obvi- 
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ous purpose of the Clayton Act was to 
liberate combinations of farmers and their 
cooperative organizations from the pro- 
hibitions of the antitrust laws as long as 
they do not combine with others who are 
outside of this category. It seems im- 
material whether a large group of farmers 
organizes a single organization or divides 
itself into several organizations. Their joint 
activity, whether in the form of a single 
association or two or more associations, is 
not an illegal combination in restraint of 
trade in the light of the provisions of the 
Clayton Act. Surely, the legality of the 
actions of a group of farmers should not 
depend on such a nebulous consideration 
as the question whether they found it con- 
venient to organize a single large coopera- 
tive or two smaller groups. The effect of 
the joint action is the same in either event 
and should be tested by the same yardstick. 
The exemption should be construed as 
applicable to a group of farmers irrespective 
of whether they are joined into a single 
cooperative or into several cooperative as- 
sociations acting jointly. Any other con- 
struction would result in partially defeating 
the intent of the Congress and frustrating 
the meaning of the Act. 

We are admonished centuries ago that, 
“The letter killeth but the spirit giveth 
light.” 

Even a strict literal construction of the 
statute, however, leads to the same con- 
clusion. It provides, in part, that: 


“Nor shall such organizations or the 
members thereof be held or construed to 
be illegal combinations or conspiracies in 
restraint of trade.” 

It will be observed that the plural, as 
well as the singular, are included. 


[Subsequent Statutes] 


This discussion might reasonably end at 
this point were it not for the fact that later 
statutes affirmatively support the construc- 
tion of the Clayton Act which this Court 
has just reached. 


[Capper-Volstead Act] 

In 1922, eight years after the passage of 
the Clayton Act, the so-called Capper- 
Volstead Act became law, 7 U. S. C. 291. 
The pertinent provisions of that statute 
read as follows: 


“Persons engaged in the production of 
agricultural products as farmers, planters, 
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ranchmen, dairymen, nut or fruit growers 
may act together in associations, corpo- 
rate or otherwise, with or without capital 
stock, in collectively processing, prepar- 
ing for market, handling, and marketing 
in interstate and foreign commerce, such 
products of persons so engaged. Such 
associations may have marketing agencies 
in common; and such associations and 
their members may make the necessary 
contracts and agreements to effect such 
purposes: Provided, however, That such 
associations are operated for the mutual 
benefit of the members thereof, as such 
producers, and conform to one or both 
of the following requirements: 

“First. That no member of the associa- 
tion is allowed more than one vote because 
of the amount of stock or membership 
capital he may own therein, or, 

“Second. That the association does not 
pay dividends on stock or membership 
capital in excess of 8 percentum per 
annum. 

“And in any case to the following: 

“Third. That the association shall not 
deal in the products of non-members to 
an amount greater in value than such 
as are handled by it for members.” 


The stipulation of facts in this case shows 
that these defendants comply with the 
proviso of the Capper-Volstead Act. It 
will be noted that the Act permits agricul- 
tural cooperatives to have marketing agen- 
cies in common. Obviously, it must have 
been contemplated that a common market- 
ing agency would fix the same prices for 
the products of all of its principals and 
would not discriminate among them. Con- 
sequently, it must have been foreseen that 
this provision would, in some cases, lead 
to the fixing of prices of agricultural 
commodities. 


The conclusion is inescapable that Con- 
gress had no intention to prohibit agree- 
ments between two or more cooperatives 
fixing prices for their products. It should 
be noted, in passing, that to prevent possible 
abuses the Secretary of Agriculture was em- 
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powered to issue cease and desist orders 
if he found that such an association mo- 
nopolizes or restrains trade in interstate or 
foreign commerce to such an extent that the 
price of any agricultural product is unduly 
enhanced thereby. Such an order is subject 
to judicial review, 7 U.S. C. 292. 


[Cooperative Marketing Act] 


In 1926, these provisions were further 
fortified by the Cooperative Marketing Act, 
7 U. S. C. 455 which provides as follows: 


“Persons engaged, as original producers 
of agricultural products, acting together 
in associations, corporate or otherwise, 
in collectively processing, preparing for 
market, handling, and marketing in inter- 
state, and/or foreign commerce such 
products of such persons so engaged, may 
acquire, exchange, interpret, and dissemi- 
nate past, present, and prospective crop, 
market, statistical, economic, and other 
similar information by direct exchange 
between such persons, and/or such as- 
sociations or federations thereof, and/or 
by and through a common agent created 
or selected by them.” 


It will be observed that again the use of 
a common agent is expressly permitted al- 
though, of necessity, the use of a common 
agent may inevitably lead to a fixing of 
prices. It will also be noted that this stat- 
ute applies expressly to federations of co- 
operatives as well as to cooperatives. 


[Conclusion] 


The Court concludes that a combination 
between two or more agricultural coopera- 
tives to fix prices of their products is ex- 
empt from the antitrust laws provided that 
no other person that is not such an organi- 
zation or a member of such a group is a 
part of the combination. 


[Motion Granted] 


_ Accordingly, the motion of defendants for 
judgment of acquittal is granted and an 
order will be entered accordingly. 


[f 68,518] United States v. Maryland and Virginia Milk Producers A iati 
Chestnut Farms-Chevy Chase Dairy Co., and William B. Hooper. na LS daet ra 


In the United States District Court for the District of Columbia. Criminal Case No. 


991-55. Dated October 30, 1956. 


Case No. 1260 in the Antitrust Division of the Department of Justice. 
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Robinson-Patman Price Discrimination Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ments—Dissolution of Corporate Defendant After Return of Indictment—Abatement of 
Action.—A motion of a dairy company, a Delaware corporation, to dismiss an indictment 
returned against it on the ground that its corporate existence was terminated by a merger 
after the return of the indictment was denied. Under the applicable Delaware statute 
governing the consequences of a merger, any “proceeding” pending against any corpo- 
ration consolidated or merged may be prosecuted as if such consolidation or merger had 
not taken place. The term “proceeding” includes criminal prosecutions and is not limited 
to civil actions. Also, the Federal Rules of Criminal Procedure use the term “proceeding” 
as applicable to criminal prosecutions. The indictment had not abated as against the 


company in spite of the fact that it had merged into another corporation. 
See Department of Justice Enforcement and Procedure, Vol. 2, { 8025.300. 
For the plaintiff: Joseph J. Saunders and Edna Lingreen, Department of Justice, 


Washington, D. C. 


For the moving defendant: John J. Wilson, Washington, D. C., for Chestnut Farms- 


Chevy Chase Dairy Co. 
Opinion 
[Indictment] 


ALEXANDER Hotrzorr, District Judge [Jn 
full text|: The defendants are under indict- 
ment charging violations of the Robinson- 
Patman Act (15 U. S. C. 13(a)). The specific 
accusation is that defendant Maryland 
& Virginia Milk Producers, Inc., supplied 
milk to defendant Chestnut Farms-Chevy 
Chase Dairy Company for performance of 
milk supply contracts made by the latter 
with the United States Marine Corps, at 
prices lower than those charged by the 
Association to competitors of Chestnut Farms. 
The indictment contains averments showing 
that these transactions constituted inter- 
state commerce. 


[Merger of Defendant] 


The defendant Chestnut Farms-Chevy 
Chase Dairy Company moves to dismiss 
the indictment on the ground that its cor- 
porate existence was terminated on Octo- 
ber 1, 1956, by merger, in accordance with 
applicable Delaware law, with the National 
Dairy Products Corporation. The Govern- 
ment does not deny the merger has taken 
place. 


[Effect of Dissolution] 


In the absence of statutory provisions to 
the contrary, when corporate existence 
comes to an end, whether it be by disso- 
lution, liquidation, merger with some other 
corporation, or by some other method, the 


1 Bahen & Wright v. Commissioner of Internal 
Revenue (C. C. A. 4th) 176 F. (2d) 538, 539. 
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corporate entity is no longer in being. No 
liability, either civil or criminal, can there- 
fore be enforced against it. The cessation 
of existence of an artificial entity is equiva- 
lent to and has the same effect as the death 
of a natural person. No liability of any kind 
survives. With the rapid growth of cor- 
porations, it was recognized at an early 
date that such a result was inequitable. Con- 
sequently most legislatures in enacting cor- 
poration laws began to include express 
provisions for a partial continuation of the 
existence of a corporation after the termi- 
nation of its corporate life, for the purpose 
of enforcing liabilities that had previously 
accrued against it. Statutes of this type are 
remedial and should be broadly and liber- 
ally construed.* Obviously it would be 
intolerable and contrary to public policy 
to permit a corporation to evade civil lia- 
bility or to escape criminal penalties by vol- 
untarily terminating its existence. 


[Delaware Law] 


In this case the moving defendant is a 
Delaware corporation. The applicable stat- 
ute governing the consequences of a merger 
is found in Section 261 of the Delaware 
Corporation Law, which reads as follows: 


“Any action or proceeding pending by 
or against any of the corporations con- 
solidated or merged may be prosecuted 
as if such consolidation or merger had 
not taken place, or the corporation re- 
sulting from or surviving such consoli- 
dation or merger may be substituted in 
its place.” 
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It will be observed that the pertinent stat- 
ute provides that any “proceeding” pending 
against any corporation consolidated or 
merged may be prosecuted as if such con- 
solidation or merger had not taken place. 
It is well established that the term “pro- 
ceeding” includes criminal prosecutions and 
is not limited to civil actions, United States 
v. P. F. Collier & Son, Corp. (C. C. A. 7th) 
208 F. (2d) 936; United States v. Auerbach 
(S. D.-Cal.) 68 F. Supp. 776, 780-781; United 
States v. Cigarette Merchandisers Assn. 
(S. D.-N. Y.) [1955 Trape Cases { 68,198] 
136 F. Supp. 212, 214; United States v. Mary- 
land State Licensed Bev. Ass'n. (D.-Md.) 
[1956 Trave Cases J 68,243] 138 F. Supp. 685, 
706-709. It will also be observed that the 
Federal Rules of Criminal Procedure use 
the term “proceeding” as applicable to crim- 
inal prosecutions.” 


Counsel for the defendant calls attention 
to the fact that the statutory provision 
quoted above consists of two separate dis- 
junctive clauses; and that the second dis- 
junctive clause can be applicable only to 
civil actions, since it provides for substi- 
tution of a corporation resulting from a con- 
solidation or merger, and naturally substitution 
is not permissible in criminal cases. On 
this basis, counsel for the defendant urge 
that the first clause of the sentence should 
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be limited by the second clause and that, 
therefore, the word “proceeding” should be 
restricted to civil actions. The court is of 
the opinion, however, that such an applica- 
tion of the maxim noscitur a soctis is not 
warranted, and that the second clause should 
not be deemed to constitute a limitation on 
the first. The two disjunctive clauses are 
independent of each other and deal with two 
different situations. 


[No Abatement] 


The court, therefore, reaches the con- 
clusion that the indictment has not abated 
as against the moving defendant in spite 
of the fact that this defendant has merged 
into another corporation. 


[Purpose of Merger] 


In justice to the defendant and its coun- 
sel, it should be said that it appears that 
the merger was carried out in good faith 
and not for the purpose of defeating the 
present prosecution, but had been planned 
previously to the return of the indictment. 


[Motion Denied] 


Motion of the defendant Chestnut Farms- 
Chevy Chase Dairy Company to dismiss 
the indictment is denied. 


[68,519] Bruce A. Mackey and Time Saver Tools, Inc. v. Sears, Roebuck & Co. 


In the United States Court of Appeals for the Seventh Circuit. September Term and 
Session, 1956. No. 11225. Dated November 1, 1956. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. HorrMan, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Exclusion from Trade—Sufficiency of Complaint— 
Allegation of Contract or Conspiracy—Conspiracy Within Single Corporation—A com- 
plaint charging a deliberate and announced plan by a mail order company to destroy one 
of its former suppliers did not state a cause of action under Section 1 of the Sherman 
Act since neither a contract in restraint of trade nor a conspiracy in restraint of trade was 
alleged. A single corporate entity cannot enter into a conspiracy with itself. 


See Combinations and Conspiracies, Vol. 1, § 2005.400, 2005.660. 

Monopolies—Attempt To Monopolize—Monopolization—Sufficiency of Complaint— 
Intent and Power To Monopolize—A complaint charging a deliberate and announced 
plan by a mail order company to destroy one of its former suppliers did not state a cause 
of action under Section 2 of the Sherman Act since it failed to allege that the mail order 
company had the power to monopolize and the intent to monopolize. An allegation of an 
intent by the company to destroy any business in which the supplier might engage, and 


2 Rules 1 and 2. 
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thereby instill fear in its other suppliers, cannot be construed to charge that the company 
was attempting to monopolize the business in which the supplier was engaged. Further- 
more, the complaint did not allege a dangerous probability that the company may achieve 
a monopoly. There was no factual statement showing that the alleged predatory practices 
have, to the slightest extent, lessened competition in the field of activity in which the 
supplier was engaged. 


See Monopolies, Vol. 1, { 2510.200, 2515.10, 2530.40. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Sales in Different Communities at Different Prices—Sales 
at Unreasonably Low Prices—Destruction of Competition—Necessity of Competition 
Between Discriminating Party and Injured Party.—A supplier’s complaint charging that 
a mail order company (1) sent lamps which it had purchased from the supplier to 
Milwaukee and Detroit, although not to other comparable cities, for sale below cost, and 
(2) sold other products in some parts of the United States at lower prices than elsewhere for 
the purpose of destroying competition from the supplier, was held to state a claim upon 
which relief could be granted under Section 3 of the Robinson-Patman Act, provided that 
a private cause of action can exist under the section. Although the court ruled that a 
private action could not be maintained, it rejected the mail order company’s contentions 
that unless it became a supplier or unless the supplier became a retailer, Section 3 of the 
Act does not apply, and that when the statute speaks of destroying competition and 
eliminating a competitor, it means that both parties must be in the same classification. 


See Price Discrimination, Vol. 1, J 3551. 


Private Enforcement and Procedure—Suit for Civil Damages—Right To Maintain 
Damage Suit for Violation of Section 3, Robinson-Patman Act.—A trial court was correct 
in dismissing a private damage action complaint charging violations of Section 3 of the 
Robinson-Patman Act since a private cause of action may not be maintained under 
Section 3 of the Act. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700. 


For the plaintiffs-appellants: Edward I. Rothschild, John Paul Stevens, and Norman 
J. Barry, Chicago, Ill. 


For the defendant-appellee: Leo H. Arnstein, Burton Y. Westenfeld, and Herbert E. 
Ruben, Chicago, Ill. 


Affirming and reversing a decision of the U. S. District Court, Northern District of 
Illinois, Eastern Division, 1954 Trade Cases {| 67,788; for a prior opinion of the U. S. 
Supreme Court, see 1956 Trade Cases {[ 68,370, affirming U. S. Court of Appeals, Seventh 
Circuit, 1955 Trade Cases { 67,940. 


Before Durry, Chief Judge, and Major and Swaim, Circuit Judges. 


[Plaintiffs] plaintiff's nursery lamp business; 2) by the 


A . Th Use wt od. threatened boycott, induced a 

Rte ci Ug ales rae Cu. dae breach of plaintiff’s contract to sell on com- 
filed by ofa” piaiatitee ane A. Mackey mission certain tools and other products of 
an individual, and Time Saver Tools, Inc., ue p Becalon See Be gre) ¥ oe 
a corporation, which was wholly owned by ‘Struction by Sears in Bis LEE gah RS 


Mackey. Hereinafter they shall be referred for a new type of tool by means of unfair 
to as plaintiff competition. These general charges were 


distributed among the six Counts as fol- 

[Complaint] lows: Count 1 alleges a deliberate and 
The gist of the complaint is that since announced plan by Sears to destroy plain- 
1949. Gad #3 has directed a course of preda-_ tiff’s business activities, and asserts such 
tory conduct successively at three business Plan is violative of §§1 and 2 of the Sher- 
ventures carried on by plaintiff, namely, 1) man Act (15 U. S. C. §§ 1 and 2), and of 
by localized price cutting which destroyed §3 of the Robinson-Patman Act (15 


Trade Regulation Reports | 68 pon 9 


rt 


72,118 


U. S. C. A. § 13a), and asks treble damages, 
§ 15. In Count 2 plaintiff realleges the facts 
pertaining to the destruction of his business 
of selling nursery lamps, invokes the court’s 
jurisdiction on the basis of diversity of 
citizenship, and asks for damages under 
the common law. Count 3 is a common 
law cause of action for inducing the breach 
of plaintiff's commission contract with Vas- 
coloy-Ramet Corp. by means of a threatened 
boycott. Count 4 is a common law cause 
of action for unfair competition with plain- 
tiffs tool business. Count 5 has been 
abandoned. Count 6 alleges defendant’s 
entire predatory program and conduct was 
actionable under common law, under prac- 
tically the same legal theory as Count 2. 


[Prior Proceedings] 


On motion of the defendant the claims 
stated in Counts 1 and 2 were dismissed 
without leave to amend. The claims con- 
tained in Count 3 and in amended Count 4 
are at issue in the District Court on the 
answer filed by Sears. 


Plaintiff appealed from the order and 
judgment dismissing Counts 1 and 2 of the 
complaint without leave to amend. The 
defendant moved to dismiss the appeal on 
the ground that the order and judgment 
appealed from was not a final or appealable 
order under the requirements of § 1291, 
Title 28 U. S. Code. This Court, in [1955 
TRADE Cases J 67,940] 218 F. 2d 295, held 
that the order was final and sustained its 
jurisdiction to entertain the appeal. The 
Supreme Court granted certiorari, and in 
Sears, Roebuck & Co. v. Mackey, et al. [1956 
TRADE Cases § 68,370], 351 U. S. 427 the 
decision of this Court was affirmed. 


[Issue] 


The question before us on this appeal is 
whether the District Court was correct in 
holding that the facts alleged in Counts 1 
and 2 of the complaint do not state, and 
could not be amended to state, a claim upon 
which relief can be granted. 


[Alleged Illegal Activity] 


The complaint alleged Mackey succeeded 
to the ownership of two “Metalcraft” corpo- 
rations, since dissolved, which were en- 
gaged in the interstate business of making 
and selling nursery lamps; that Time Saver 
Tools, Inc., all of whose stock is owned by 
Mackey, was engaged in the interstate busi- 
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ness of manufacturing and selling tools; 
that defendant Sears is the largest mail 
order company in the world and also oper- 
ates over seven hundred retail stores, and 
that the annual sales of defendant exceed 
two billion nine hundred million dollars; 
that the “tremendous volume” of sales gives 
it the power to destroy the business and 
property of its small competitors and sup- 
pliers through the actual or threatened 
use of unreasonably low prices. 


The complaint alleged Metalcraft began 
selling nursery lamps to Sears and others 
in 1945, but in 1946 Sears notified Metal- 
craft it would discontinue its purchases 
unless Metalcraft refrained from _ selling 
nursery lamps to competitors of Sears, and 
thereafter Metalcraft sold exclusively to 
Sears. It further alleged that in 1949 when 
Metalcraft was under contract to supply 
Sears with thirty thousand nursery lamps at 
a price of $2.20 per lamp, Sears instructed 
Mackey to cause Metalcraft to agree to a 
20% reduction in price, and notified Mackey 
that if such reduction were refused, Sears 
would ruin Mackey and Metalcraft and 
make it impossible for Metalcraft to con- 
tinue in business. The complaint then 
averred that Mackey refused to agree to 
such reduction, and Mackey then attempted 
to promote the sale of said lamps through 
the department stores in Milwaukee and 
Detroit, but that Sears, with the specific 
intent of making it impossible for Metal- 
craft to dispose of its product, sent sub- 
stantial quantities of lamps which it had 
previously purchased from Metalcraft for 
$2.20 each to Milwaukee and Detroit, but 
not to comparable cities, to sell in its retail 
stores at 94 cents each; at the same time 
Sears listed these lamps in two of its 
catalogues at a price of 84 cents, and ob- 
tained a cheap imitation of Metalcraft’s 
lamps which it misrepresented in its adver- 
tising as being lamps manufactured by 
plaintiff. The complaint avers that the 
purpose and intent of said sales below 
cost and such misrepresentation and unfair 
competition was to destroy the market for 
Metalcraft’s products, and that Sears suc- 
ceeded in such efforts. 


The complaint further avers that about 
September 1, 1951; Mackey entered into a 
contract with Vascoloy-Ramet Corporation 
to promote the sale of tools and other 
products for which he was to be paid a com- 
mission of 5%. That after receiving com- 
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missions exceeding $5,000.00, Sears demanded 
that Vascoloy cease paying commissions 
to Mackey, and advised that unless its de- 
mands were complied with and the com- 
mission contract terminated, Sears would 
refuse to make further purchases from 
Vascoloy or its customers, and Vascoloy 
thereafter terminated such contract. 


The complaint further averred that in 
April of 1951 Mackey invented a novel 
type of boring set for use with 14” electric 
drills, and that an application for a patent 
thereon was pending at the time the suit 
was commenced. In the spring of 1952 
Mackey collaborated on the development of 
a new type of carbide-tipped lathe bit. 
Time Saver Tools, Inc. was formed to 
manufacture and sell said boring set, lathe 
bits and other tools, and national advertis- 
ing was used to promote the sale of same, 
and said tools have become identified with 
Time Saver. The complaint further avers 
that in December, 1952, Sears purchased 
carbide-tipped lathe bits which were copies 
of the bits developed by Mackey, and that 
it packaged same in practically identical 
copies of plastic cases which had been used 
by Time Saver. There were further allega- 
tions asserting an attempt by Sears to palm 
off its product for those manufactured and 
sold by Time Saver. The complaint then 
makes the general allegation that the acts 
and practices set forth in the complaint 
were performed pursuant to its continuing 
plan to destroy each and every business in 
which Mackey was engaged, or might at- 
tempt to engage, and that the purpose was 
to discipline small suppliers and small com- 
petitors of Sears so that they would accept 
any terms that might be dictated by Sears. 
The complaint charged that competition 
among persons who supply products of the 
kind Sears purchases for resale has thereby 
been unreasonably restrained. 


[Conspiracy] 


Section 1 of the Sherman Act provides: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the 
several states * * *” is illegal. In the case 
at bar there is no contract in restraint of 
trade or commerce. No per se violation of 
the Act is alleged. Neither is there present 
the element of conspiracy as a single corpo- 


1 This statement quoted and approved by the 
Supreme Court in American Tobacco Co. et al. 
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rate entity cannot enter a conspiracy with 
itself. Nelson Radio & Supply Co., Inc. v. 
Motorola, Inc., 5 Cir. [1952 Trape Cases 
1 67,386], 200 F. 2d 911, 914; Times-Picayune 
Publishing Co. et al. v. United States [1953 
TRADE CAsEs { 67,494], 345 U. S. 594, 626. 
We hold Count 1 of the complaint did not 
state a claim under § 1 of the Sherman Act. 
We do not think United States v. New York 
Great Atlantic & Pacific Tea Co., 7 Cir. 
[1948-1949 Trappe Cases { 62,375], 173 F. 
2d 79 is contra. The question there was 
whether a conspiracy charge would prop- 
erly lie where separate and distinct corpo- 
rate entities were controlled by interlocking 
directorates, and where various individual 
defendants were involved in joint activities. 


[Monopoly] 


Section 2 of the Sherman Act provides: 
“Every person who shall monopolize, or 
attempt to monopolize, or combine or 
conspire with any other person or per- 
sons, to monopolize any part of the trade 
or commerce among the states, or with 
foreign nations, shall be deemed guilty of 
a misdemeanor * * *,” 


Section 2 thus outlaws three practices: 
1) attempt to monopolize; 2) combination 
or conspiracy to monopolize and 3) mo- 
nopolization. “In order to fall within § 2, 
the monopolist must have both the power 
to monopolize, and the intent to monopo- 
lize.’ Umited States v. Aluminum Co. of 
America, et al., 2 Cir. [1944-1945 TRrapE 
Cases § 57,342], 148 F. 2d 416, 4327 The 
complaint herein does recite an intent by 
Sears to destroy any business in which the 
plaintiff might engage and thereby instill 
fear in its other suppliers, but that alle- 
gation cannot be twisted into a charge that 
Sears was attempting to monopolize the 
miarket in nursery lamps. 


Furthermore, the complaint does not allege 
a dangerous probability that defendant may 
achieve a monopoly. Swift and Company v. 
United States, 196 U. S. 375, 396; Lorain 
Journal Co. et al. v. United States [1950- 
1951 TrapE CASES J 62,957], 342 U. S. 143, 
153. The allegation that Sears’ total annual 
business exceeded Two Billion Nine Hun- 
dred Million Dollars gives no information 
as to Sears’ volume in the nursery lamp 
business, either nationally or locally. As 
the trial court pointed out, there is no fac- 


v. United States [1946-1947 TRADE CASES 
157,468], 328 U. S. 781, 814. 
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tual statement showing the alleged preda- 
tory practices have, to the slightest extent, 
lessened competition in the field of activity 
in which the plaintiff is engaged. We think 
the trial court stated the situation well in 
these words: “* * * The actions taken to 
ruin the plaintiff and discipline suppliers 
may be reprehensible but there is not the 
slightest showing of impending monopoly 
other than the bare assertion of the pleader.” 
We hold Count 1 of the complaint did not 
state a claim under § 2 of the Sherman Act. 


[Robinson-Patman Act Claim] 


Section 3 of the Robinson-Patman Act, 
15 U.S. C. § 13a, provides in part: 


“It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, * * * to sell * * * goods in 
any part of the United States at prices 
lower than those exacted by said person 
elsewhere in the United States for the 
purpose of destroying competition, or 
eliminating a competitor in such part of 
the United States; or to sell * * * goods 
at unreasonably low prices for the pur- 
pose of destroying competition or elimi- 
nating a competitor.” 


The pertinent allegations of the complaint 
are, Sears sent lamps which it had pur- 
chased from Metalcraft to Milwaukee and 
Detroit, although not to other comparable 
cities, for sale below cost, and with the 
specific intent of making it impossible for 
Metalcraft to dispuose of its products, and 
as a direct result of Sears’ acts, Metal- 
craft became insolvent; (Par. 14). Sears 
induced suppliers of lathe-bits to sell the 
bits to Sears at prices lower than the prices 
charged Time Saver; (Par. 20). Sears sold 
tools in some parts of the United States at 
lower prices than elsewhere for the purpose 
of destroying competition from Mackey or 
Time Saver, (Par. 21). 


[Competition Between Parties] 


Defendant Sears argues that unless de- 
fendant became a manufacturer of lamps 
or unless plaintiff became a retailer of mer- 
chandise, Section 3 of the Robinson-Patman 
Act does not apply. Sears insists that when 
the statute speaks of destroying compe- 
tition and eliminating a competitor, it means 
that both parties must be in the same classi- 
fication. Sears asserts a retailer’s conduct 
cannot be actionable if it merely destroys 
competition among suppliers. 
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We think the statute contains no such 
“definition” as that described by Sears. 
This Court affirmed a recovery by the 
plaintiff—Exhibitor against the defendants 
—distributors in Milwaukee Towne Corpo- 
ration v. Loew’s Inc., 7th Cir. [1950-1951 
TRADE CASES § 62,891], 190 F. 2d 561. The 
Supreme Court held that the conduct of 
the distillers which restrained competition 
among wholesalers was actionable under 
the Sherman Act; Kiefer-Stewart Co. v. 
Joseph E. Seagram & Sons, Inc. [1950-1951 
Trave CAsES § 62,737], 340 U. S. 211. Fur- 
thermore, the complaint alleges Sears elimi- 
nated competition at the retail level for it 
interfered with the sale of plaintiff's lamps 
through department stores in Milwaukee 
and Detroit, and also imitated the pack- 
aging of plaintiff’s tools in order to take 
advantage of Time Saver’s national adver- 
tising and other promotional efforts. We 
think Sears’ conduct as alleged in the com- 
plaint was unreasonably anti-competitive in 
both purpose and effect, and that a claim 
upon which relief can be granted is stated 
under Section 3 of the Robinson-Patman 
Act provided that a private cause of action 
can exist under that Section. Defendant 
does contend that private actions for treble 
damages are not maintainable under Sec- 
tion 3 of the Robinson-Patman Act. How- 
ever, this important point is very lightly 
touched upon in the briefs. 


[No Private Cause of Action] 


There have been no Supreme Court or 
Court of Appeals decisions on this point in 
any case where the issue was squarely 
raised and argued. There is, however, a 
conflict of authority in the District Courts. 
The leading case which holds such a cause 
of action does exist is Balian Ice Cream Co. 
Inc. v. Arden Farms Co, et al. [1950-1951 
TRADE CASES { 62,742], 94 F. Supp. 796 
(DC Calif. 1950). The leading case to the 
contrary is Vance v. Safeway Stores [1956 
TRADE CASES { 68,266], 137 F. Supp. 841 
(DC N. Mex. 1956). However, this ques- 
tion is thoroughly examined and decided 
in the case of Nashville Milk Company v. 
Carnation Company now pending in this 
Court, in an opinion being filed simultane- 
ously with this opinion [1956 TrapEe Cases 
J 68,520]. For the reasons therein stated, 
we hold that a private cause of action may 
not be maintained under Section 3 of the 
Robinson-Patman Act. It follows the trial 
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court was correct in dismissing Count 1 of 
the complaint. 


[Common Law Cause of Action] 


Count 2 of the complaint incorporates by 
reference the allegations of paragraphs 12, 
13 and 14 of Count 1. It asserts diversity 
of citizenship, and plaintiff contends the facts 
set forth a common law cause of action. 


Price cutting in and of itself has not been 
regarded as unlawful under the common 
law. Hershel California Fruit Products Co. 
v. Hunt Foods, Inc. [1953 TRrape CASES 
{ 67,474], 111 F. Supp. 732, 734, (DC Calif); 
Schine Chain Theatres, Inc. et al. v. United 
States [1948-1949 Trape Cases J 62,245], 
334 U. S. 110, 120. But there are well estab- 
lished exceptions to the rule as where price 
cutting has been combined with acts of 
unfair competition such as false or mislead- 
ing advertising and also where it can be 
inferred the price cutter was motivated by 
malice. See Nims Unfair Competition and 
Trade-marks, 4th Ed. Vol. II, Sec. 300, 
p. 975. 
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We think the complaint sufficiently al- 
leges intentional destruction of plaintiff’s 
business without justifiable excuse and 
based upon malice or ill-will. This consti- 
tutes a cause of action under the common 
law. Original Ballet Russe v. Ballet Theatre, 
2 Cir., 133 F. 2d 187, 189. See also, Boggs 
v. Duncan-Schell Furniture Co., 163 Iowa 
106, 143 N. W. 482. The Iowa court quoted 
from the opinion in Doremus v. Hennesssey, 
LAO LIF G08 61S 452. INe 924 A O26 5 ots x x 
an act maliciously done, with the intent and 
purpose of injuring another, is not lawful 
competition.” 


The trial court was in error in dismissing 
Count 2 of the complaint. 


[Ruling] 


This cause is remanded for proceedings 
in conformity with this opinion. 


Affirmed in part, reversed in part, and 
remanded. Costs of this appeal to be di- 
vided equally between the parties. 


[68,520] Nashville Milk Company v. Carnation Company. 


In the United States Court of Appeals for the Seventh Circuit. September Term and 
Session, 1956. No. 11820. Dated November 1, 1956. 


Appeal from the United States District Court for the Northern District of Illinois, 


Western Division. Perry, District Judge. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Right To Maintain Suit for Violation of Section 3, Robinson-Patman Act.—A manufacturer 
of filled milk could not maintain a private action for treble damages and injunctive relief 
against a competitor which allegedly sold filled milk at unreasonably low prices in violation 
of Section 3 of the Robinson-Patman Act, since a private action can not be maintained for 
a violation of Section 3 of the Act. The manufacturer had no right to sue for treble 
damages or injunctive relief unless a Federal statute had created that right. Under 
Sections 4 and 16 of the Clayton Act, which authorize the institution of such suits, a 
person must either be injured in his business or property by reason of anything forbidden 
in the “antitrust laws” or threatened with damage by a violation of the “antitrust laws.” 
The definition of the term “antitrust laws” in Section 1 of the Clayton Act does not include 
Section 3 of the Robinson-Patman Act. Although the Clayton Act is included in the 
definition of the term “antitrust laws,” and Section 1 of the Robinson-Patman Act is an 
amendment of the Clayton Act, Section 3 of the Robinson-Patman Act is not an amend- 
ment of the Clayton Act. Therefore, Section 3 is not a part of the Clayton Act and 
consequently not one of the “antitrust laws.” 

See Private Enforcement and Procedure, Vol. 2, { 9011.700, 9024.95. 

For the plaintiff-appellant: Jerome F. Dixon, Karl Edwin Seyfarth, and Benton 
Atwood, Chicago, III. 

For the defendant-appellee: Thomas C. Strachan, Jr., Frank F. Fowle, and Melville 
C. Williams, Chicago, Ill. 

Before Durry, Chief Judge, and Mayor and SCHNACKENBERG, Circuit Judges. 
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[Cause of Action] 


Durry, Chief Judge [In full text]: This 
is an appeal from an order dismissing the 
complaint herein before trial. This action 
was brought under §3 of the Robinson- 
Patman Act (§ 13a, Title 15 U. S. Code). 
Plaintiff sought to recover treble damages 
and asked injunctive relief claiming defend- 
ant had sold milk at unreasonably low 
prices for the purpose of destroying com- 
petition by plaintiff in its sale of a like 
product. 


[Parties] 


Plaintiff is an Illinois corporation, and 
since April, 1951, has manufactured and sold 
filled milk within the State of Illinois where 
such manufacture and sale is legal under 
the laws of Illinois. Defendant is a Delaware 
corporation which owns and operates some 
30 factories in 20 states for the processing 
of milk. 


Since May, 1952, defendant has manu- 
factured filled milk at its factory located at 
Morrison, Illinois. For the purpose of 
manufacturing filled milk defendant has 
transported or caused to be transported into 
Illinois whole milk from the State of Wis- 
consin, and vegetable oils from various 
points outside of Illinois. The filled milk 
manufactured by Carnation has been mar- 
keted under the name “Topic” while plain- 
tiff’s filled milk product was marketed under 
the name “Rich Whip”. 


[Grounds for Dismissal] 


Defendant moved to dismiss the com- 
plaint on four grounds. 1) The Robinson- 
Patman Act does not protect a business 
engaged in making and selling a product 
banned by Congress from the channels of 
interstate commerce; 2) The complaint fails 
to allege that any sales of filled milk by 
either plaintiff or defendant were in the 
course of interstate commerce; 3) The com- 
plaint fails to allege that the manufacture 
of filled milk by the defendant was in the 
course of interstate commerce, and 4) A 
private action may not be maintained for an 
alleged violation of §3 of the Robinson- 
Patman Act. 
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[Trial Court Ruling] 


The District Court dismissed the com- 
plaint for the reason that no relief should 
be accorded to the plaintiff in view of the 
declared congressional policy relative to 
filled milk as announced in 21 U. S. C. A. 
§ 62 which proscribes the shipment or de- 
livery for shipment of filled milk in inter- 
state commerce, 


[Right To Maintain Action] 


The decision of the District Court must 
be affirmed if the order of dismissal can be 
sustained on any of the grounds urged by 
defendant in support of its motion to dis- 
miss. Gallagher & Speck, Inc. v. Ford Motor 
Company, 7 Cir., 226 F. 2d 728, 731. Inas- 
much as we are convinced that a private 
action may not be maintained for a violation 
of §3 of the Robinson-Patman Act, we shall 
not discuss the other grounds urged by the 
defendant. 


[Conflicting Decisions] 

The Supreme Court has not ruled upon 
this question* and as far as we are advised, 
there has been no direct decision on the 
point by any Court of Appeals. There is, 
however, a direct conflict of authority in the 
District Courts. The leading case which 
holds that such a cause of action does exist 
is Balian Ice Cream Co. Inc. v. Arden Farms 
Co., et al. [1950-1951 Trape Cases § 62,742], 
94 F. Supp. 796 (DC Calif. 1950). The 
leading case to the contrary is Vance v. 
Safeway Stores [1956 Trape Cases { 68,266], 
137 F. Supp. 841 (DC N. Mex., 1956). In 
the Vance case Judge Rogers carefully con- 
sidered the decision in the Balian Ice Cream 
case and reached the conclusion that it was 
wrongly decided. 


[Statutory Authorization] 


Plaintiff has no right to sue for treble 
damages or injunctive relief unless a federal 
statute has created that right. Sun Theatre 
Corp. v. RKO Radio Pictures, Inc., 7 Cir. 
[1954 Trape Cases J 67,722], 213 F. 2d 284, 
286; Paine Lumber Company, Ltd. et al. v. 
Neal etc. et al., 244 U. S. 459, 471. The only 
statutes upon which the plaintiff could possibly 
rely are sections 4 and 16 of the Clayton 


1Section 3 has been referred to in Supreme 
Court dicta as though it were a statute under 
which a private suit for treble damages could 
be maintained. Bruce’s Juices, Inc. v. Ameri- 
can Can Co, [1946-1947 TRADE CASES { 57,553], 
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330 U. S. 743, 750, and Moore v, Mead’s Fine 
Bread Co. [1954 TRADE CASES { 67,906], 348 
U. S. 115, 117. However, in neither of these 


cases was the private right to sue under Section 
3 in issue. +4 
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Act (15 U. S. C. 88 15, 26); Section 4 pro- 
vides that any person injured in his business 
or property by reason of anything forbidden 
by the “antitrust laws” may recover treble 
damages. Section 16 authorizes private suits 
for injunctive relief against threatened dam- 
age by a violation of the “antitrust laws.” 


[“Antitrust Laws’ Defined] 


The Clayton Act (38 Stats. 730) defines 
the term “antitrust laws” and states pre- 
cisely what that term means as it is used 
throughout the Act. Section 1 of the Clay- 
ton Act defines “antitrust laws” to mean 
the Sherman Act (Act of July 2, 1890), the 
Wilson Tariff Act (Act of August 27, 1894), 
the Act amending the Wilson Tariff Act 
(Act of February 12, 1913) and the Clayton 
Act itself. 


It is quite apparent that confusion has 
arisen as to whether section 3 of the Robin- 
son-Patman Act is an “antitrust law” within 
section 1 of the Clayton Act because of an 
error in codification in the 1940 U. S. Code. 
In the 1926 U. S. Code, section 1 of the 
Clayton Act was codified (15 U. S. C. § 12) 
to read: “ ‘Antitrust laws’ as used in sec- 
tions 12-27 of this title (Title 15) includes 
sections 1-27 of this title.” This was correct 
because sections 1-27 of Title 15 were the 
Sherman Act, the Wilson Tariff Act (as 
amended) and the Clayton Act. The 1934 
Code was the same. 


However, in the 1940 Code which fol- 
lowed the passage of the Robinson-Patman 
Act in 1936, the codifiers only partially 
recognized that sections 2, 3 and 4 of the 
Robinson-Patman Act (codified as 15 U. S. C. 
§ 2la, §13a and §13b) were no part of the 
Clayton Act or any amendments to any of 
its sections by changing the figures “12-27” 
in 15 U.S. C. 12 (the codification of section 
1 of the Clayton Act) to 12, 13, 14-21, 22-27,” 
so that the statute read: “ ‘Antitrust laws’ 
as used in Secs. 12, 13, 14-21 and 22-27 of 
this title includes secs. 1-27 of this title.” 
But the codifiers failed to make a corre- 
sponding change in the figures 1-27 with 
the result upon casual inspection the term 
“antitrust laws’ might seem to include secs. 
2, 3 and 4 of the Robinson-Patman Act. The 
1946 and 1952 Codes continued the error. 

However, the United States Code is only 
prima facie evidence of the laws of the 
United States. In case of inconsistencies 
between the code and the corresponding 
legislation theretofore enacted, effect is to 
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be given to the enactments themselves. 
1 U.S. C. p. 4; Stephan v. United States, 
319 U.S. 423, 426. 


Because section 1 of the Robinson-Pat- 
man Act is without question an amendment 
of the Clayton Act, it has been argued that 
section 3 is also such an amendment. A 
close examination of the text of the Robin- 
son-Patman Act and of its legislative history 
convinces us that section 3 is not an amend- 
ment of the Clayton Act. 


The first section of the Robinson-Patman 
Act begins with this statement: “Be it 
enacted * * * that Sec. 2 of (the Clayton 
Act) is amended to read as follows:”. No 
such statement appears at the beginning of 
sections 2, 3 or 4 of the Robinson-Patman 
Act. These sections do not purport to 
amend as section 1 specifically did. 


Immediately following the enacting clause, 
section 1 continues with the text of sub- 
sections (a) through (f) each subject being 
enclosed in quotation marks so as to show 
how the amended section 2 of the Clayton 
Act is to read. There are no quotation 
marks enclosing any of the remaining sec- 
tions. This omission of quotation marks 
is significant to one who is accustomed 
with the procedures used in drafting bills 
and amendments thereto in the Congress 
of the United States. Illustrations of the 
practice of enclosing in quotation marks 
that portion of the bill which amended other 
laws can be seen in such legislation as Chap- 
ter 634, 49 Stat. 1555 relating to the Migra- 
tory Bird Act; Chapter 811, 49 Stat. 1925, 
relating to Naturalization Laws and Chap- 
ter 816, 49 Stat. 1930, relating to Welfare 
of American Seamen, in each of which quo- 
tation marks enclose the portions of those 
bills which amended existing law while 
quotation marks were omitted for those por- 
tions of the bills which were not amend- 
ments. 

The legislative history is convincing that 
there was no intention by Congress for sec- 
tion 3 of the Robinson-Patman Act to be 
an amendment of the Clayton Act. Senator 
Robinson and Representative Patman had 
introduced their bills in the Senate and 
House, respectively. About eight months 
later a bill known as the Borah-Van Nuys 
Bill was introduced into the Senate. This 
provided for a criminal statute. Later, the 
Borah-Van Nuys Bill was attached to the 
Robinson Bill in the senate by a floor amend- 
ment. The phraseology of the Borah-Van 


| 68,520 


72,124 


Nuys measure remained unchanged until 
its enactment as section 3 of the Robinson- 
Patman Act. 


After the passage of the Patman bill in 
the House and the Robinson bill in the 
Senate, these bills went to a conference. 
The Conference Committee reported a 
revised draft on June 15, 1936 which in- 
corporated the Borah-Van Nuys measure as 
section 3 (80 Cong. Rec. 9414). The report 
of the Conference Committee (80 Cong. 
Rec. 9414, 9902) expressly stated that only 
section 1 was an amendment of the Clayton 
Act. The report stated: 


“Section 2. 

“The provisions of Section 2 of the 
House bill were agreed to without amend- 
ment by the Senate. Relating only to 
pending rights of action and proceedings, 
and being therefore temporary in purpose, 
it appears in the conference report as sec- 
tion 2 of the bill itself, rather than as part 
of the amendment to section 2 of the Clayton 
Act, which is provided for in section 1 of 
the present Bill.’ (Italics supplied.) 


“Section 3. 

“Subsection (h) of the Senate amend- 
ment, which was not contained in the 
House bill, was accepted by the House 
conferees, and * * * appears in the con- 
ference report as section 3 of the bill 
itself. It contains the operative and 
penal provisions of what was originally 
the Borah-Van Nuys Bill (S. 4171). While 
they overlap in some respects, they are in 
no way inconsistent with the provisions of 
the Clayton Act amendment provided for in 
section 1.” (Italics supplied.) 


Representative Utterback, Chairman of 
the House Members of the Joint Conference 
Committee, stated in his report to the 
House (80 Cong. Rec. 9419): 


“Section 3 of the bill sets aside certain 
practices therein described and attaches 
to their commission the criminal penalties 
of fine and imprisonment therein pro- 
vided. It does not affect the scope or 
operation of the prohibitions or limita- 
tions laid down by the Clayton Act amend- 
ment provided for in section 1.” (Italics 
supplied.) 


Representative Miller, one of the House 
conferees of the Joint Conference Commit- 
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tee, stated (80 Cong. Rec. 9421): “Section 
3 is the Borah-Van Nuys amendment. We 
accepted that amendment for this reason 
and this reason only. The first section of 
the bill as reported back here amends sec- 
tion 2 of the Clayton Act.’ Mr. Miller, when 
asked whether section 3 was “a part of the 
same act” as the part of the bill amending 
the Clayton Act replied (80 Cong. Rec. 
9421): “Of course it is, but it is not a part 
of the Clayton Act * * *.” (Italics supplied.) 


[Legal Writers] 


Writers of law articles on the subject 
here for decision have taken the position 
that no action may be maintained for treble 
damages under section 3 of the Robinson- 
Patman Act. 50 Harvard Law Review, 106, 
121-122; 85 University of Pennsylvania Law 
Review, 306, 312; 22 Washington Law 
Quarterly, 153, 159, 182; 22 American Bar 
Association Journal, 593, 649. 


[Attorney General’s Report] 


The Attorney General’s National Com- 
mittee to Study the Antitrust Laws said, 
on page 201 of its report of March 31, 1955: 


“We believe that acceptance of sec- 
tion 3 as a basis for private treble dam- 
age litigation involves highly dubious 
statutory construction and, more impor- 
tant, finds support neither in the legisla- 
tive intent nor overall antitrust policy. 
Hence, at the least, any authority to 
enforce Section 3 should be restricted to 
responsible officials of the United States. 
Such drastic legislation threatening com- 
mon and competitive pricing practices 
with the risk of criminality, if tolerated at 
all should be accessible only to the gov- 
ernment which has already sought to 
limit its application.” 


[Dismissal Affirmed] 


As we have reached the conclusion that 
a private action may not be maintained for 
a violation of Section 3 of the Robinson- 
Patman Act, it follows that the District 
Court was correct in dismissing the com- 
plaint and the order and judgment of dis- 
missal must be and is affirmed. 
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[68,521] Miles H. Robinson v. George F. Lull, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 55 C 1053. Filed October 18, 1956. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Injury to Plaintiff—A doctor’s treble damage action com- 
plaint alleging that a medical association and others conspired to monopolize the function 
of supplying prepaid medical and hospital services, that he was expelled from the medical 
association because he disapproved of the association’s formation of an organization 
to supply such services, and that consequently his medical practice was destroyed was 
dismissed on the ground that the complaint did not state a cause of action under the 
antitrust laws because there was nothing in the complaint to show a resulting damage to 
the doctor in his practice. Under the Clayton Act, there must exist a business or prop- 
erty of a kind capable of being injured by the violation alleged. The doctor’s medical 
practice had no relation to the supply of prepaid medicine, and there was no allegation 
that he was prepared to, attempted to, or even thought about entering that field. His 
ol Sasol ge was not of a type capable of injury by monopolization of the field of prepaid 
medicine. 


See Private Enforcement and Procedure, Vol. 2, § 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Causal Relation.—A doctor’s treble damage action complaint 
alleging that a medical association and others conspired to monopolize the function of 
supplying prepaid medical and hospital services, that he was expelled from the medical 
association because he disapproved of the association’s formation of an organization to 
supply such services, and that consequently his medical practice was destroyed was 
dismissed on the ground that the complaint did not state a cause of action under the 
antitrust laws because the doctor was not shown to be injured “by reason of” an antitrust 
violation. The doctor’s practice was injured by his expulsion from the association, and it 
was not clear how this assisted or could have assisted the association in its pursuit of the 
alleged monopoly. 


See Private Enforcement and Procedure, Vol. 2, J 9011.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Interstate Commerce.—A doctor’s treble damage action 
complaint alleging that a medicial association and others conspired to monopolize the 
function of supplying prepaid medical and hospital services, that he was expelled from the 
medical association because he disapproved of the formation of an organization to supply 
such services, and that consequently his medical practice was destroyed was dismissed on 
the ground that the complaint did not state a cause of action under the antitrust laws 
because there was no allegation showing any effect of the alleged monopoly on 
interstate commerce. 


See Private Enforcement and Procedure, Vol. 2, { 9009.600. 
For the plaintiff: Miles H. Robinson, pro se. 
For the defendants: Kirkland, Fleming, Green, Martin & Ellis. 


Memorandum ciation (“A. M, A.”) and certain individuals 

: Mie: who were its officers during the relevant 
[Motion to Dismiss] time: George F. Lull, its secretary and 
Pup L. SuLtivan, District Judge [Jn general manager; his assistant, Ernest B. 
full text except for omissions indicated by Howard; Edward R. Cummiffee, chairman 
asterisks]: This is a controversy in the of its Judicial Council; John W. Cline, its 
world of medicine. Plaintiff is a doctor; president; and J. W. Holloway, Jr., head 
defendants are the American Medical Asso- of its legal department and legal advisor to 
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the Judicial Council. Defendants have 
moved to dismiss the amended complaint 
for failure to state a cause of action. 


[Antitrust Charges] 


The amended complaint is in two counts, 
the first of which purports to state a cause 
of action under the anti-trust laws, specifi- 
cally sections 1 and 2 of the Sherman Act 
and section 4 of the Clayton Act. The crux 
of this Count is the charge that the defend- 
ants conspired to monopolize the function 
of supplying prepaid (or “contract”) medi- 
cal and hospital services, that is, the giving 
of those services in return for a regular 
monthly payment. In truncated form, the 
allegations of Count I are that: Member- 
ship in the A. M. A. is a prerequisite to a 
successful medical practice, since it is re- 
quired before a doctor may use hospitals 
for the treatment of his patients. In the 
years 1949 through 1952, plaintiff was a 
member of that organization, and was prac- 
ticing his profession in Walla Walla, 
Washington. In 1949 or 1950 there was 
organized in that city “at the instigation of” 
the A. M. A., the Walla Walla Valley 
Medical Service Corporation (‘Medical 
Bureau”), which proceeded to enter into 
contracts to supply pre-paid medical and 
hospital care. This Bureau is under the 
domination of the A. M. A. through duplica- 
tion of membership and joint meetings; and 
it was organized by defendants as a means 
of monopolizing the field of contract medi- 
cine. Plaintiff disapproved of its formation 
and its method of operation, and wrote to 
the Walla Walla Valley Medical Society, a 
subsidiary of the A. M. A., protesting and 
giving his reasons for objecting. On May 
22, 1951, in accordance with the terms of 
a conspiracy among the named defendants 
and others, plaintiff was expelled from the 
County Medical Society, State Medical As- 
sociation, and the A. M. A., on a false 
charge, according to an illegal procedure, 
and without an opportunity to present his 
side of the story. Although he was re- 
instated as a member of the Judicial Council 
in 1952, both consideration of his appeal 
and the publication of the favorable decision 
were delayed for several months. As a 
consequence of all this, plaintiff was unable 
to use hospital facilities, his practice in 
Walla Walla was ruined, and he was forced 
to attempt to re-instate himself in practice 
in Baltimore, Maryland, where he is now. 
Further, the defendants communicated the 
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fact of plaintiffs expulsion to his father, who 
thereupon changed his will to plaintiff's 
disadvantage. Plaintiff asks actual damages 
of $272,000, plus treble damages under the 
Sherman Act. 


[Injury to Business or Property] 


That a cause of action under the anti- 
trust laws is not stated is apparent. Those 
laws forbid “restraint” or ‘“monopolizing” 
of “trade or commerce among the several 
States? (hitler SaUS= GaAs Saleandie2). 
The gist of Count I is that the A. M. A. 
monopolized, or attempted to monopolize, 
the field of supplying medical and hospital 
services on a pre-paid basis. Assuming the 
truth of the very general allegations to this 
effect, there is nothing which could show 
a resulting damage to the plaintiff. A mem- 
ber of the public who observes a monopolis- 
tic practice of which he disapproves has 
no standing to rectify the matter by bring- 
ing suit. This is the function of the Attor- 
ney General (cf. United States v. Oregon 
Medical Society [1952 Trapr CAsEs § 67,264], 
343, UW 2S) 326 96M lee ido Sin LOS peanire 
remedy available to a private person is 
given to “any person injured in his business 
or property by reason of a violation of the 
anti-trust laws” (Title 15 U. S. C. A. § 15). 


Under this section it is evident that there 
must first exist a business or property of 
a kind capable of being injured by the 
violation alleged. (Peller v. International 
Boxing Club [1955 Trape Cases { 68,202], 
227 F. 2d 593, 596 (C. A. 7, 1955); Sargent 
v. National Broadcasting Co., 136 F. Supp. 
560 (S. D. Cal., 1955); Conference of Studio 
Unions v. Loew's, Inc. [1950-1951 TRADE 
Cases § 62,953], 193 F. 2d 51 (C. A. 9 1951) 
(Cert. den. 342 U. S. 919 (1952)). In the 
allegations of the present complaint there 
is nothing from which it is possible to de- 
duce how monopolization of the “contract 
medicine” business could have injured the 
plaintiff. He alleges that at Walla Walla 
he “developed a successful practice which 
emphasized certain basic measures against 
disease, particularly the use of diet, vita- 
mins, and anti-biotics.” This has no relation 
to supplying pre-paid medicine; and there 
is no allegation that plaintiff was prepared 
to, attempted to, or even thought about 
entering this field. His “business” was 
therefor[e] not of a type capable of injury by 
its monopolization by anyone. 
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[Causal Relation] 


The same result is reached in another 
way by pointing out that the plaintiff was 
not injured “by reason of” an antitrust vio- 
lation. His practice was injured by his 
expulsion from the Walla Walla Valley 
Society and by the delayed consideration of 
his appeal and the announcement of his 
reinstatement. It is not clear how these 
activities assisted or could have assisted de- 
fendants in their pursuit of a monopoly. 
The alleged violations were accordingly not 
the direct and proximate cause of the injury 
(Tepler v. Frick [1953 Trave Cases § 67,482], 
204 F. 2d 506 (C. A. 2, 1953); Virtue v. 
Creamery Package Mfg. Co., 227 U. S. 8, 38, 
57 L. Ed. 393 (1913)). Count I thus fails to 
state a cause of action under the anti-trust 
laws for the reason that there is no showing 
that plaintiff was injured in his business 
or property by acts of defendants forbidden 
by those laws. 


[Interstate Commerce] 


An additional, and equally fatal defect 
is that there is no allegation showing any 
effect of the alleged monopoly on interstate 
commerce; and this is of course essential 
(Title 15 USCA §§1 and 2; Polhemus v. 
American Medical Association, 145 F. 2d 357, 
359 (C. C. A. 10, 1949)). Particularly apt 
here is Spears Free Clinic & Hospital v. 
Cleere [1952 TrapE Cases { 67,276], 197 F. 
Za 26 (Ce ACO. 1952). sPlaimntitt was 
a chiropractic institution in Denver, Colo- 
rado, and defendants were the local Medical 
Society and various doctors who were its 
members. The complaint, attempting to 
state a cause of action under the anti-trust 
laws, alleged that defendants had conspired 
to prevent the operation of the plaintiff hos- 
pital, and that as a consequence fewer 
patients came to it from other states. In 
affirming the trial court’s dismissal of the 
complaint, the court remarked that “The 
practice of the healing arts in Colorado, 
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including chiropractic, is wholly local in 
character,” and held that the alleged effect 
on interstate commerce was too remote and 
insubstantial to satisfy the requirements of 
the Sherman Act. 


Not even a remote effect on interstate 
commerce is alleged in the instant case. 
The “trade or commerce” affected was in 
Walla Walla, Washington, and all the 
events related occurred there. It is true 
that there are some allegations, not sum- 
marized above, which describe events in 
Baltimore, Maryland; but these also are 
entirely local in character. There are very 
general allegations that defendants were 
conspiring to bring about the same sort of 
monopoly in “numerous of the United States,” 
but no facts are set forth to support them, 
and they must be disregarded. Even if 
these charges were substantial and sup- 
ported by facts, there is no reason to sup- 
pose that the formation of a number of 
local units would have an effect on inter- 
state commerce. 


Since Count I is fatally defective in the 
ways just demonstrated, it is unnecessary 
to consider the various other objections to 
it which defendants urge. 


[Tort Action] 


Count II repeats most of the allegations 
of Count I, and states a cause of action 
for tort, alleging an intentional and wrong- 
ful invasion of plaintiff's right to establish 
and conduct a lawful business * * *, 

k ok 


[Rulings] 
Count I of the amended complaint is 
dismissed. 
Count II of the amended complaint will 
stand. 


Paragraphs 7(t) and 8 of Count I as 
incorporated in Count II are stricken. 


[7 68,522] Vanity Fair Mills, Inc. v. Will E. Cusick, Will E. Cusick Company, and 


Beautiflute, Inc. 


In the United States District Court for the District of New Jersey. No. C 51-55. 


Filed July 6, 1956. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Antitrust Law Violation as Defense—Patent 
Suit—Discrimination as Defense—Violation of Antitrust Law Collateral to Right Sued 
Upon.—In a suit for a declaration of the invalidity of a patent covering a fluted fabric, 
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the patentee’s defense that the plaintiff’s violation of the Robinson-Patman Act, by grant- 
ing discriminatory advertising allowances, bars it from maintaining its suit under the 
clean hands doctrine was stricken. The allegedly illegal trade practices of the plaintiff 
did not bear the immediate and necessary relation to the relief sought by the plaintiff that 
must be found before the clean hands doctrine can be applied. The practices had nothing 
to do with the patent itself but were competitive practices directed at the product pro- 
duced by the patent. The relationship between the patent and the manner in which the 
plaintiff conducted its business was not immediate to the issues of validity or invalidity 
of the patent. 


See Private Enforcement and Procedure, Vol. 2, § 9042.150. 


Private Enforcement and Procedure—Antitrust Law Violation as Defense—Suit for 
Unfair Competition—Discrimination as Defense—Violation of Antitrust Law Collateral 
to Right Sued Upon.—In a suit for unfair competition based upon allegedly inflated public 
claims of the scope of a patent covering a fluted fabric, the patentee’s defense that the 
plaintiff’s violation of the Robinson-Patman Act bars it from maintaining its suit for unfair 
competition was stricken on the ground that the alleged illegal acts by the plaintiff did 
not bear an immediate relation to the plaintiff’s charge that the patent is being unfairly 
manipulated. This is true even if the illegal acts attributed to the plaintiff were aimed at 
driving the patentee out of business. Once the patentee’s charge that the plaintiff’s conduct 
was aimed specifically at its patent rights is set aside for the reason that there was no 
time in which the plaintiff could have engaged in illegal activity harmful to the patent, it 
is apparent that there is no intimate relation between the plaintiff’s alleged conduct gen- 
erally harmful to the patentee and the specific charge that the patentee has made public 
assertions in excess of the actual area covered by the patent. 


See Private Enforcement and Procedure, Vol. 2, J 9042.450. 


Private Enforcement and Procedure—Counterclaim—Pretrial Procedures—Motion 
for Summary Judgment—Conclusory Allegations.—In a suit for a declaration of the 
invalidity of a patent covering a fluted fabric, the plaintiff’s motion for a summary judg- 
ment on the patentee’s counterclaim, charging that the plaintiff discriminated in the pricing 
of its fluted fabrics by the payment of advertising allowances to certain of its customers 
and that the plaintiff made sales at unreasonably low prices, was granted since there was 
not a single basic fact before the court which would sustain the accusations. The counter- 
claim was held to be based on a misconception of fact. Conclusory allegations of the 
counterclaim, denied by the plaintiff, do not raise fact issues foreclosing the grant of a 
summary judgment. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 


For the plaintiff: McCarter, English & Studer by Ward J. Herbert (Toulmin & 
Toulmin, by H. A. Toulmin, Jr.; and William H. Pavitt, Jr., of counsel). 


For the defendants: Norman Popper. 


Opinion 
On Motion to Strike Defenses, and for 


Summary Judgment on Complaint 
and Counterclaim 


[Patent—N otice to Trade] 


ForMAN, Chief Judge [Jn full text except 
for omissions indicated by asterisks]: On 
December 28, 1954 the Patent Office issued 
U. S. Patent No. 2,698,009 to the individual 
defendant, Will E. Cusick. This patent covers 
a fluted fabric and a method of making the 
same. The chief use of this fabric is as a 
trim for ladies’ undergarments, particularly 
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slips. Will E. Cusick has assigned the pat- 
ent to defendant Beautiflute, Inc. and the 
fabric is being manufactured by defendant 
Will E. Cusick Company under a license 
from Beautiflute. The issuance of the pat- 
ent to Cusick was announced to the gar- 
ment industry on December 29, 1954 by a 
full-page advertisement printed over the 
name of Beautiflute, Inc. in the Women’s 
Wear Daily, a trade newspaper. This ad- 
vertisement warned manufacturers of the 
consequences of infringement and gave re- 
tailers and wholesalers thirty days in which 
to clear their stocks of infringing merchan- 
dise without incurring liability. 
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[Invalidity of Patent Asserted] 


Plaintiff, a manufacturer competing with 
the Will E. Cusick Company in the sale 
of garments trimmed with fluting, filed its 
complaint in this case on January 4, 1955. 
It alleges the invalidity of the Cusick pat- 
ent on many grounds, and asks for a decla- 
ration of the patent’s invalidity or, in the 
alternative, a declaration of noninfringement 
by Vanity Fair. Noninfringement is not an 
issue before the court at this time. The 
complaint also contains a count for unfair 
competition, which seems to be based 
mainly on allegedly inflated public claims 
of the scope of the Cusick patent. How- 
ever, the merits of the unfair competition 
count are not in issue at present. 


[Antitrust Counterclaim and Defense] 


Defendants’ amended answer contains a 
denial of the allegations of invalidity of the 
Cusick patent. It also contains a counter- 
claim which accuses the plaintiff, Vanity 
Fair, of violating §3 of the Robinson-Pat- 
man Act, 15 U. S. C. A. § 13a.7, by grant- 
ing discriminatory advertising allowances 
to its customers. The specific charge of 
the counterclaim, as amplified by depo- 
sitions and affidavits, is that this discrimi- 
nation in advertising allowances was aimed 
directly at the Will E. Cusick Company by 
Vanity Fair. It is said that the discrimi- 
natory allowances were made to retailers 
of Vanity Fair who were in direct compe- 
tition with retailers selling Cusick’s product 
for the purpose of enabling retailers sell- 
ing Vanity Fair products to undersell the 
Cusick product. 


The defendants also allege that plaintifi’s 
purported violation of the Robinson-Pat- 
man Act bars the plaintiff from maintain- 
ing both its patent infringement and unfair 
competition actions. Guilt of the violation 
charged in the counterclaim is pleaded as 
a defense to the relief demanded in the 
two counts of the complaint. 
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[Plaintiff's Motions] 


Vanity Fair now has three separate mo- 
tions before the court. The first is a mo- 
tion under Rule 12(f), F. R. C. P., to strike 
the defenses to the counts of invalidity and 
unfair competition as insufficient in law to 
bar recourse to the relief requested. The 
second is a motion for summary judgment 
under Rule 56 on the counterclaim and the 
third reaches the issue at the core of this 
case; it is for summary judgment on the 
question of the validity of the Cusick patent. 


I THe Motion To StRIKE THE 
DEFENSES 


A. The Defense of Unclean Hands to 
the Charge of Invalidity of the Cusick 
Patent. 


[Clean Hands Doctrine] 


The defendants’ precise position is that 
they should be permitted to prove that 
plaintiff has violated the Robinson-Patman 
Act by granting discriminatory advertising 
allowances and that such proof will deprive 
plaintiff of the remedy it seeks upon appli- 
cation of the clean hands doctrine. A gen- 
eral statement of the clean hands doctrine 
is found in a case relied on by defendants, 
Keystone Co. v. Excavator Co., 290 U. S. 
240, 244-246 (1933): 


“The meaning and proper application 
of the maxim are to be considered. As 
authoritatively expounded, the words and 
the reasons upon which it rests extend 
to the party seeking relief in equity. ‘It 
is one of the fundamental principles upon 
which equity jurisprudence is founded, 
that before a complainant can have a 
standing in court he must first show that 
not only has he a good and meritorious 
cause of action, but he must come into 
court with clean hands... .’ 


“But courts of equity do not make the 
quality of suitors the test. They apply 
the maxim requiring clean hands only 
where some unconscionable act of one 
coming for relief has immediate and 


1 ‘Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to be a party to, or assist in, any transaction of 
sale, or contract to sell, which discriminates to 
his knowledge against competitors of the pur- 
chaser, in that, any discount, rebate, allowance, 
or advertising service charge is granted to the 
purchaser over and above any discount, rebate, 
allowance, or advertising service charge avail- 
able at the time of such transaction to said 
competitors in respect of a sale of goods of like 


Trade Regulation Reports 


grade, quality, and quantity; to sell, or con- 
tract to sell, goods in any part of the United 
States at prices lower than those exacted by 
said person elsewhere in the United States for 
the purpose of destroying competition, or elimi- 
nating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at 
unreasonably low prices for the purpose of 
destroying competition or eliminating a com- 
petitor.”’ 
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necessary relation to the equity that he 
seeks in respect of the matter in liti- 
gation. They do not close their doors 
because of plaintiff’s misconduct, what- 
ever its character, that has no relation 
to anything involved in the suit, but only 
for such violations of conscience as in 
some measure affect the equitable re- 


lations between the parties in respect of 


something brought before the court for 
adjudication. ... They apply the maxim, 
not by way of punishment for extraneous 
transgressions, but upon considerations 
that make for the advancement of right 
and justice. They are not bound by for- 
mula or restrained by any limitation that 
tends to trammel the free and just exer- 
cise of discretion.” 


In the Keystone case the plaintiff was 
suing for infringement of four related pat- 
ents. In defense to the claim of infringe- 
ment the defendant showed that plaintiff 
before applying for one of the patents 
knew of a prior use thereof and corruptly 
suppressed evidence of this prior use. It 
was held that this circumstance deprived 
the plaintiff of the right to sue for infringe- 
ment of all four patents on the ground that 
it did not come to court with clean hands. 
See also Precision Co. v. Automotive Co., 
324 U. S. 806 (1945). 


[Relation of Conduct to Relief Sought] 


Obviously, Vanity Fair will not be pre- 
vented from seeking relief simply because 
it is violating federal law in the adminis- 
tration of its business policies. The inequi- 
table conduct asserted as a defense must 
bear an intimate relation to the rights urged 
by the plaintiff before it can be utilized 
effectively by a defendant through appli- 
cation of the clean hands doctrine. Defend- 
ants seek to show the necessary intimacy 
by pointing out that the allegedly discrimi- 
natory advertising allowances have been 
granted by plaintiff only in “spots” where 
they make up lost profits to retailers who, 
presumably on instructions from Vanity 
Fair, are cutting prices on Vanity Fair’s 
No. 3-8-3 slip which is in direct compe- 
tition with the Cusick slip No. 6000 using 
material made with the patented process. 
Furthermore, it is defendant’s position that 
the discriminatory advertising allowances 
are granted only with regard to the No. 
3-8-3 slip—the Vanity Fair product in most 
intense competition with the Cusick product 
—and apparently are not granted in relation 
to the sale of other Vanity Fair merchan- 
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dise. Thus, it becomes defendants’ position 
that Vanity Fair has engaged in conduct 
violating federal trade regulatory laws for 
the purpose of destroying through unfair 
competition effective commercial utilization 
of the patent monopoly granted to Cusick 
and that having attempted this Vanity Fair 
should not now be permitted to come into 
court and seek the same goal by litigating 
the validity of the Cusick patent. 

These allegedly illegal trade practices of 
the plaintiff do not bear the “immediate 
and necessary relation” to the relief sought 
by Vanity Fair that must be found before 
the clean hands maxim can be applied. 
They have nothing to do with the patent 
in question itself, but are competitive prac- 
tices directed at the product produced by 
the patent. Unlike the plaintiff in the Key- 
stone case, supra, this plaintiff is not com- 
ing to court with an advantage gained by 
inequitable conduct. Assuming that Vanity 
Fair has done all the things alleged by 
defendants, that does not help it establish 
the issue it has brought here—the invalidity 
of the Cusick patent. No unfairly advan- 
tageous position has been or could be at- 
tained in relation to that issue by violating 
the Robinson-Patman Act. It is the Cusick 
patent, not its own business practices, that 
plaintiff has placed in controversy by bring- 
ing this suit. The relationship between the 
patent and the manner in which plaintiff 
conducts its business is certainly not “im- 
mediate” to the issues of validity or inva- 
lidity of the patent. 


[Supporting Decisions] 


This result is firmly supported by the 
few cases in which unfair trade practices 
or anti-trust violations have been asserted 
as “unclean hands” defenses to claims of 
patent invalidity. In Bulldog Electric Prod. 
Co. v. Westinghouse Elec. Corp. [1946-1947 
Trape Cases { 57,592], 162 F. 2d 994 (2nd 
Cir. 1947) the patent in issue was held 
invalid on defendant’s counterclaim. In 
defense to the counterclaim plaintiff sought 
to prove defendant’s attempted monopoli- 
zation of the same industrial product that 
concerned plaintiff's patent. The defense 
was held insufficient, the court intimating 
that the clean hands doctrine was unavail- 
able as a bar to assertions of patent inva- 
lidity: 

“The public interest requires that the 
threat of an invalid patent be removed 
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whenever its enforcement is sought whether 

or not the active contestant of the patent’s 

validity would be entitled to equitable 
relief in its own right. = CP Aiea! 

at p. 997. 

District courts, too, have seen this prob- 
lem in the same light. Buromin Co. v. Na- 
tional Aluminate Corporation, 70 F. Supp. 214 
(D. Del. 1947) was a suit in which the de- 
fendant sought to set up “unclean hands” 
as a defense to plaintiff’s claim of invalidity 
of defendant’s patent. The specific charge 
was that the plaintiff was attempting to 
monopolize unpatented material through 
misuse of the patent laws. After examining 
Keystone Co. v. Excavator Co., supra, Judge 
Rodney held: 

“Tt is not apparent that the alleged im- 
proper conduct of the plaintiffs has an 
immediate or necessary relation to the 
validity or invalidity of the defendant’s 
patent.” 70°F. Supp. at p. 217. 

Accord: Container Co. v. Carpenter Con- 
tamer Co., 8 F. R. D. 208 (D. Del. 1948); 
Landis Mach. Co. v. Parker-Kalon Corpora- 
tion, 73 F. Supp. 421 (S. D. N. Y. 1947). 

The defense to the first count of the com- 
plaint (plaintiff's assertion that the Cusick 
patent is invalid) will be stricken. 

B. The Defense of Unclean Hands to 
Plaintiff's Allegation of Unfair Compe- 
tition. 

Defendants also set up plaintiff’s alleged 
violations of the Robinson-Patman Act in 
defense to plaintiff's count for unfair com- 
petition. The essence of plaintiff’s charge 
in this respect is that defendants, when an- 
nouncing the grant of the fluting patent to 
Will E. Cusick in the Women’s Wear Daily 
of December 29, 1954, made inflated claims 
as to the patent’s scope. Plaintiff implies 
that this claim caused its customers to re- 
frain from purchasing noninfringing mer- 
chandise from it to its damage. Defendants’ 
position now is that since plaintiff has used 
illegal means in trying to prevent them from 
making a profitable commercial exploitation 
of their patent rights, plaintiff should not 
be permitted to collect damages based on 
illegal use of the patents. Since this suit was 
started only a few days after the patent was 
granted it is difficult to see how much harm 
plaintiff has been able to do to sales under 
the patent by the defendants. Even if the 
illegal acts attributed to plaintiff were, as 
alleged, aimed at driving Cusick out of busi- 
ness, that circumstance bears no “immediate 
and necessary relation” to plaintiff's charge 
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that the patent is being unfairly manipulated. 
Once defendants’ charge that plaintiff’s con- 
duct was aimed specifically at their patent 
rights (a charge that is not made in the 
pleadings) is put to one side for the reason 
that there has been no time in which plain- 
tiff could have engaged in illegal activity 
harmful to the patent, it becomes apparent 
that there is no intimate relation between 
plaintiff’s alleged conduct generally harmful 
to the defendants and the specific charge 
made against them now—that they have 
made public assertions considerably in ex- 
cess of the actual area covered by their 
patent. The principles of the Keystone case, 
supra, require that the defense to the second 
(unfair competition) count of the complaint 
should be stricken also. See Kiefer-Stewart 
Co. v. Seagram & Sons [1950-1951 Trane 
CASES { 62,737], 340 U. S. 211, 214 (1951) 
where it was held no defense to a private 
anti-trust suit that the plaintiff was guilty 
of the same kind of anti-trust violation for 
which he sought redress. See also Shaver 
v. Heller & Merz Co., 108 Fed. 821, 834 (8th 
Cir. 1901). Compare Singer v. A. Hollander 
& Son, Inc. [1953 Trane CASEs J 67,425], 202 
2d bast) Gir, 1953) 


II THe Morion ror SUMMARY JUDGEMENT 
ON THE COUNTERCLAIM 


[Discrimination Alleged] 


The counterclaim charges that Vanity 
Fair has discriminated “in pricing its mer- 
chandise of identical quality and grade di- 
rectly and indirectly against various of its 
customers, with effect to substantially les- 
sen competition . . .” It is further charged 
that the discrimination is effected through 
the payment of a discount or rebate or ad- 
vertising allowance. Sales made at unreason- 
ably low prices for the purpose of destroying 
the competition between Vanity Fair and the 
Will E. Cusick Company are also alleged. 

There is not a single basic fact before the 
court which would sustain these accusa- 
tions. The deposition of Will E. Cusick 
and the other depositions and affidavits, sub- 
mitted by the defendants on this motion, as 
well as the counterclaim, contain nothing 
but conclusory statements or “ultimate” 
facts. Much of Cusick’s deposition is phrased 
in terms of his “opinion.” 


[Advertising Allowance Policy] 


It is not necessary to relate in detail the 
factual complex out of which the counter- 
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claim arose. 
briefly. 

Will E. Cusick was an employee of the 
plaintiff, Vanity Fair. He left its employ 
in 1944. In his capacity there he gained 
knowledge of its advertising plan, which at 
that time restricted the amount of cash ad- 
vertising allowance to a defined percentage 
of Vanity Fair’s sales to that customer. 


But it may be summarized 


Cusick gained his knowledge of the quan- 
tity of advertising featuring Vanity Fair’s 
merchandise done by Vanity Fair’s custo- 
mers through material sent to him by a clip- 
ping service to which he subscribed. He 
noted that the quantity of advertising done 
by several stores was far in excess of that 
done by other Vanity Fair customers. Since 
he could not believe that retailers would 
pass up offerings of substantial advertising 
allowances, and further since he was sure 
that the heavy advertisers were not them- 
selves financing such a quantity of adver- 
tisements featuring Vanity Fair merchandise, 
Cusick concluded that Vanity Fair was 
favoring some of its retailers with excessive 
advertising allowances. 


What Cusick did not know was that in 
1947 Vanity Fair changed its advertising 
allowance policy. It then adopted a plan 
whereby it would pay one-half of the cost 
of any advertising done by its customers 
which featured Vanity Fair merchandise 
and met several other conditions imposed 
by Vanity Fair. The affidavit of an officer 
of Vanity Fair setting forth this change of 
policy is unchallenged by the defendants. 
All of the material sent to Cusick by his 
clipping service upon which he relied in 
making the charges contained in the counter- 
claim concerned advertisements made by 
Vanity Fair’s customers when the 1947 
policy (or as amended in 1951) was in effect. 
The counterclaim is based on a misconcep- 
tion of fact. 
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[Sales at Unreasonably Low Prices] 


The charge that Vanity Fair sold its 
fluted products at unreasonably low prices 
rests upon the same factual error. The de- 
fendants’ contention in this regard involves 
three principal steps. (1) Vanity Fair sold 
its No. 3-8-3 slip at about the same price as 
the defendants obtained for their No. 6000 
slip. (2) Vanity Fair’s overhead expenses 
are considerably higher than those of the 
defendants. (3) the defendants’ No. 6000 
slip was bringing only a minimum of profit, 
if any. Therefore, Vanity Fair must be sell- 
ing its No. 3-8-3 slip at unreasonably low 
prices. It is easily seen that the key 
step in this progression is the allegation 
that Vanity Fair’s overhead is in excess of 
the defendants’. No facts are submitted 
which tend to sustain this charge. It is 
sought to be supported by the argument 
that since Vanity Fair was giving excessive 
advertising allowances, including the allow- 
ances as expenses inflates Vanity Fair’s over- 
head considerably above the defendants’ who 
had no comparable expenditure to make.’ 
Thus, once the charge that Vanity Fair was 
giving excessive advertising allowances fails, 
the accusation that it was selling at unrea- 
sonably low prices also fails. 


[Summary Judgment Granted] 


Defendants cite Frederick Hart & Co. v. 
Recordograph Corporation, 169 F. 2d 580 (3d 
Cir. 1948), in an effort to fend off summary 
judgment for the plaintiff on the counter- 
claim. That case laid down the rule for this 
Circuit that “An affidavit cannot be treated, 
for purposes of the motion to dismiss, as 
proof contradictory to well-pleaded facts in 
the complaint.” 169 F, 2d at p. 5813 


The Hart case goes no further than to 
require that in the search for fact issues 
the court must also consider those facts 
contained in the pleadings and cannot re- 


2 Cusick Company does not give advertising 
allowances to its customers. Instead, it permits 
them to place their own brand labels on the 
merchandise bought from it, on the theory that 
individual stores will more readily pay for ad- 
vertising when their own name is _ being 
stressed. This is called a ‘‘unique’’ method of 
merchandising eliminating the need for national 
brand names and keeps down the Cusick’s com- 
pany’s operating expenses. 

3In many other circuits, see cases cited in 6 
Moore’s Federal Practice, 56.11(3) n. 21, and in 
the state courts of New Jersey, Judson v. 
Peoples Bank, 17 N. J. 67, 73-77 (1954), a party 
opposing a motion for summary judgment who 
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finds the allegations of his pleadings contro- 
verted by his opponents cannot rely on his 
pleadings alone to preclude summary judgment, 
but has the duty to restate his facts by deposi- 
tion or affidavit. This is the tenor of the Su- 
preme Court Advisory Committee’s proposed 
amendment to Rule 56, and in which the addi- 
tion of the following language to Rule 56(e) is 
advocated: 


“When a motion for summary judgment is 
made and supported as provided in this rule, an 
adverse party may not rest upon the mere alle- 
gations or denials of his pleading, but his re- 
sponse, by affidavits or as otherwise provided in 
this rule, must set forth specific facts showing 
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quire that they be reiterated in affidavit 
form. The Hart case is not authority for 
the proposition for which the defendants 
seek to use it—that the conclusory allega- 
tions of the counterclaim, denied by plaintiff, 
raise fact issues foreclosing the grant of 
summary judgment. The Hart case merely 
broadens the area in which the search for 
fact issues must be made; it in no way im- 
pairs the principle that specific, basic facts 
must be alleged and controverted before 
the “genuine” issue contemplated by Rule 


[f 68,523] Standard Oil Company v. 
Brown’s Standard Service. 


In the United States Court of Appeals for the Fifth Circuit. 


November 6, 1956. 
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56 arises. This requirement is of course 
not satisfied by the generalities contained 
in the counterclaim. It will not do, as 
defendants have done, to charge that there 
has been price discrimination and yet not 
say specifically who has been discriminated 
against and instead offer Will E. Cusick’s 
opinion that certain advertising by Vanity 
Fair’s customers is “excessive.” 


Plaintiff's motion for summary judgment 


on the counterclaim will be granted. 
* OK OK 


Robert K. Brown, doing business as Bob 


No. 16093. Dated 


Appeal from the United States District Court for the Northern District of Georgia. 


WIiL.I1AM Boyp Stoan, Judge. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Defenses—Good Faith Meeting of Competition—Proof that 
Competitor’s Price Is Lawful—Necessity of Proof To Establish Defense.—Section 2(b) 
of the Clayton Act, as amended by the Robinson-Patman Act, permitting a seller to 
defend a charge of price discrimination by showing that his lower price “was made in good 
faith to meet an equally low price of a competitor,” does not require the seller to prove 
that the price of the competitor which he met was a “lawful” price. To establish this 
defense, a sellor does not have the burden of proving that the competing price was lawful. 
Section 2(b) should not be construed as if it were written “was made in good faith to 


meet a lawful equally low price.” 


However, the question of whether the competing price 


is lawful or unlawful may be relevant in establishing “good faith.” 


See Price Discrimination, Vol. 1, J 3515. 


For the plaintiff: William K. Meadow and Griffin B. Bell, Atlanta, Ga. 
For the defendant: John L. Westmoreland, Jr., Atlanta, Ga. 


Before TurrLe, CAMERON and Jones, Circuit Judges. 


[Issue] 


Turtie, Circuit Judge [In full text]: The 
decision of this case depends on the question 


whether the proviso in Section 2(b) of the 
Clayton Act as amended by the Robinson- 
Patman Act? which, following a prohibition 


that there is a genuine issue for trial. If he 
does not so respond, summary judgment, if ap- 
propriate, shall be entered against him.’’ Re- 
port of Proposed Amendments to the Rules of 
Civil Procedure for the United States District 
Courts (October 1955), pp. 56-57, as Prepared by 
the Advisory Committee on Rules for Civil Pro- 
cedure. 

4 After this case was fully argued and await- 
ing decision plaintiff called the court’s attention 
to Vance v. Safeway Stores [1956 TRADE 
CASES { 68,266], 137 F. Supp. 841 (D. N. M. 
1956). In that case it was held that section 3 of 
the Robinson-Patman Act is a criminal statute 
only, and that it does not afford a private right 
of action for treble damages. This question has 
not been considered here, however, because the 
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parties have not had an adequate opportunity 
to brief and argue it and because it would not 
change the result reached by consideration on 
the merits of the motion for summary judg- 
ment for the plaintiff on the counterclaim. 

= eS 

1‘‘(b) Upon proof being made, at any hearing 
on a complaint under this section, that there 
has been discrimination in price or services or 
facilities furnished, the burden of rebutting the 
prima-facie case thus made by showing justifica- 
tion shall be upon the person charged with a 
violation of this section, and unless justification 
shall be affirmatively shown, the Commission is 
authorized to issue an order terminating the 
discrimination: Provided, however, That noth- 
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against selling at a discriminatorily lower 
price to a purchaser, permits the seller to 
defend by showing that his lower price 
“vas made in good faith to meet an equally 
low price of a competitor’ is to be con- 
strued as if it were written “was made in 
good faith to meet a lawful equally low price.” 


[Prior Proceedings] 


The plaintiff below, a purchaser from the 
defendant Standard Oil Company, charged 
that Company with having sold gasoline 
products to four of his competitors at a 
price lower than it sold to him. This was 
admitted, but explained by the seller on the 
ground that its competitors had made offers 
to the four purchasers somewhat lower than 
Standard’s prices; and that under the proviso 
in 2(b), supra, it had the right to meet this 
competitive price in good faith. The plain- 
tiff sought triple damages. The trial court 
submitted the case to the jury on a charge 
which appellee challenged because it failed 
to include the requirement that the low 
price which appellant sought to meet must 
be a lawful price. The jury verdict was 
for the Standard Oil Company, the seller. 
Thereupon, appellee moved for a new trial 
on the ground of the alleged error in the 
charge, together with other grounds. The 
court granted the motion, expressly basing 
its action on this ground.” Appellee here 
contends that it is not clear that the trial 
court placed its grant of new trial on this 
ground alone. We reject this contention be- 
cause we think it perfectly clear that the 
court did so. 


Thereafter the case was tried again, the 
court charging the jury as requested by the 
appellee, and a verdict was returned in his 
favor which was trebled by the court. Ap- 
pellant here contends that the court’s grant 


ing contained in sections 12, 13, 14-21, and 22-27 
of this title shall prevent a seller rebutting the 
prima-facie case thus made by showing that his 
lower price or the furnishing of services or fa- 
cilities to any purchaser or purchasers was 
made in good faith to meet an equally low price 
of a competitor, or the services or facilities fur- 
nished by a competitor.’’ 

als} (is Sa (G5 VN SSG ae 

2“Among other grounds of the motion for 
new trial, plaintiff complains of the court’s 
charge with respect to the contention of plain- 
tiff that ‘the price of a competitor of defendant, 
which price defendant sought to meet, must be 
a lawful price.’ Upon consideration of the mo- 
tion for a new trial the court is convinced that 
its charge with respect to that contention of the 
plaintiff was erroneous and prejudicial to the 
plaintiff and requires the grant of a new trial.’”’ 
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of the motion for new trial was error; that 
it was an error of law which can be cor- 
rected only by our reversing the second 
judgment and reinstating the verdict of 
the jury on the first trial and causing judg- 
ment to be entered in its favor thereon. 


Agreeing, as we do, with this view, we 
do not think it necessary to outline the 
remaining allegations of error which appel- 
lant asserts occurred during the second trial. 


[Power to Reinstate Verdict] 


This Court has the power to reinstate 
the first verdict where the trial court has 
clearly based its grant of a new trial on 
an erro of laws. 28eU.eSs CeeAes 2106.2 
6 Moore’s Federal Practice, [ 59.15, p. 3904.’ 
Finn v. American Fire & Casualty Co. (5 
Cir.), 207 F. 2d 113; Marshall’s U. S. Auto 
Supply, Inc. v. Cashman (10 Cir.), 111 F. 
2d 140; Pettingill v. Fuller (2 Cir.), 107 F. 
2d 933. 


[Meeting Competition Defense—Legality 
of Competitor's Price] 


No case is cited by the appellee in which 
the courts have denied to a seller the benefit 
of the proviso in § 2(b) because of the fail- 
ure of the seller to show that his good 
faith making of a lower price was to meet 
a lawful equally low price of a competitor. 
The burden of his argument is that in two 
Supreme Court cases, Federal Trade Com- 
mission v. Staley Manufacturing Co. [1944- 
1945 TRADE CASES § 57,364], 324 U. S. 746, 
and Standard Oil. Company v, Federal Trade 
Commission [1950-1951 TrapeE Cases { 62,746], 
340 U. S. 231, the Court used language from 
which it should be concluded that the word 
“lawful” must be impliedly inserted in the 
terms of § 2(b). 


3 “Determination. 

“The Supreme Court or any other court of 
appellate jurisdiction may affirm, modify, va- 
cate, set aside or reverse any judgment, decree, 
or order of a court lawfully brought before it 
for review, and may remand the cause and 
direct the entry of such appropriate judgment, 
decree, or order, or require such further pro- 
ceedings to be had as may be just under the 
circumstances.’’ 

28) Ul S.C, Ay $2106; 

4“Where the appellate court finds that the 
grant of a new trial was the result of preju- 
dicial legal error it should remand for such 
further proceedings as the circumstances war- 
rant, which may, when appropriate, be that the 
verdict or judgment following the first trial be 
reinstated and judgment entered accordingly.” 

6 Moore’s Federal Practice, { 59.15, p. 3904. 
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[Staley Case] 


The first of these cases made no mention 
of the word “lawful.” It held merely that 
where the seller sought to justify using an 
illegal basing point pricing system because 
its competitors did this there was ample 
factual basis for the Federal Trade Com- 
mission’s finding that this was not a lower 
price “made in good faith’ to meet an 
equally low price of a competitor. 


[Standard Oil Case] 


In the Standard Oil case the word “lawful” 
appears for the first time, but it is used part 
of the time and is omitted part of the time.* 
Its use is not discussed. From a careful 
reading of the opinion it seems clear that 
the Court did not intend to add as a re- 
quirement to the exculpatory clause that the 
seller must affirmatively prove that the 
lower price he sought to meet was one 
which did not, in fact, result from some 
violation, unknown to him, of the Robinson- 
Patman Act; the case did not involve this 
issue. Rather it dealt with an appeal from 
an order of the Federal Trade Commission, 
affirmed by the Court of Appeals, denying 
the benefits of §2(b) to a seller if in fact 
the lower price meeting the standards of 
§2(b) adversely affected competition. In 
reversing the judgment in favor of the 
Federal Trade Commission, the Court as- 
sumed that the Standard Oil Company had 
brought itself within the §2(b) proviso. 
Contrasting the case with the earlier Staley 
case the Court said: 


“Tn contrast to that factual situation, 
the trial examiner for the Commission in the 
instant case has found the necessary facts 
to sustain the seller’s defense, . . . and 
yet the Commission refuses, as a matter 
of law, to give them consideration.” ° 


The Supreme Court made this statement 
that the examiner found the necessary facts 
to sustain the § 2(b) defense, although there 
was no finding as to the lawfulness of the 
prices of the competitors. 

As had been said already, the Supreme 
Court used the words “equally low prices” 
and “lawful equally low prices” interchange- 
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ably. In its discussion of the earlier Staley 
case, it is quite apparent that it approved 
of the construction which takes the lan- 
guage precisely as it was written by Con- 
gress without adding the word “lawful.” 


Moreover, it is quite significant that, in 
discussing the economic theory of the 
Robinson-Patman Act, the Court used a 
striking illustration in which it is evident 
that the Court did not intend to add any- 
thing to the language of the statute. The 
Court said: 


“We need not now reconcile, in its 
entirety, the economic theory which un- 
derlies the Robinson-Patman Act with 
that of the Sherman and Clayton Acts. 
It is enough to say that Congress did not 
seek by the Robinson-Patman Act either 
to abolish competition or so radically to 
curtail it that a seller would have no sub- 
stantial right of self-defense against a price 
raid by a competitor. For example, if a 
large customer requests his seller to meet 
a temptingly lower price offered to him 
by one of his seller’s competitors, the 
seller may well find it essential, as a matter 
of business survival, to meet that price rather 
than to lose the customer. It might be that 
this customer is the seller’s only available 
market for the major portion of the sel- 
ler’s product, and that the loss of this 
customer would result in forcing a much 
higher unit cost and higher sales price 
upon the seller’s other customers. There 
is nothing to show a congressional pur- 
pose, in such a situation, to compel the 
seller to choose only between ruinously 
cutting its prices to all its customers to 
match the price offered to one, or refus- 
ing to meet the competition and then 
ruinously raising its prices to its remaining 
customers to cover increased unit costs. 
There is, on the other hand, plain language 
and established practice which permits a 
seller, through § 2(b), to retain a customer 
by realistically meeting in good faith the 
price offered to that customer, without nec- 
essarily changing the seller’s price to its 
other customers.” (Emphasis supplied.) 


Standard Oil v. Fed. Trade Com. [1950-1951 
TRADE CASES J 62,746], 340 U. S. 231,249,250. 

There is no mention here of “lawful” price 
offered to the customer. 


5 Of great significance is the first expression 
as to the effect of ‘‘equally low prices’’ in the 
Court’s opinion. The Court said: 

“For the reasons hereinafter stated, we agree 
with the court below that the sales were made 
in interstate commerce but we agree with peti- 
tioner that, under the Act, the lower price to 
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the jobbers was justified if it was made to re- 
tain each of them as a customer and in good 
faith to meet an equally low price of a competi- 
tor.’”? (Emphasis supplied.) 

6 Standard Oil Co. v. Federal Trade Commis- 
sion [1950-1951 TRADE CASES Jf 62,746], 340 
Wesweoly 245; 0. oe 
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The Supreme Court returned the case to 
the Federal Trade Commission to make its 
findings as to whether the Standard Oil Com- 
pany had proven itself to come within § 2(b). 
The Commission reviewed the matter and 
failed to give full effect to the Supreme 
Court’s opinion as to the availability of § 2 
(b) relief, and the case was again appealed 
to the Court of Appeals for the 7th Circuit. 
That Court reversed the decision of the 
Commission and there, for the first time, 
discussed the use of the word “lawful” in 
connection with “equally lower prices.” As 
to this matter the court said: 


“Tt is interesting and highly significant 
that the statute employs the language, 
‘made in good faith to meet an equally 
low price of a competitor,’ but that the 
Supreme Court in the instant case adds 
the word ‘lawful,’ so that it reads, ‘made 
in good faith to meet a lawful and equally 
low price of a competitor’, 340 U. S. at 
pages 238 and 246, 71 S. Ct. at pages 244 
and 248. We do not know, of course, why 
the Supreme Court added the word ‘law- 
ful,’ but we strongly suspect that it was 
for the purpose of giving emphasis to its 
previous decisions that a ‘good faith’ de- 
fense was not available to a seller who had 
met an unlawful price. In this connection, 
it is also pertinent to note that in the 
instant situation there is no finding, no 
contention and not even a suspicion but 
that the competing prices which petitioner 
met were lawful... .” [1956 TRADE CASES 
{ 68,332] 233 F. 2d 649, 653. 

However, to us it appears that the Su- 
preme Court may have used the word “law- 
ful” merely because it was dealing with a 
case in which the facts showed that an 
equally low price had been met and the 
record was silent as to whether such com- 
petitor’s price was illegal; the Court, under 
these circumstances, merely took the case as 
it stood and referred to the competitor’s 
equally low prices as “lawful” because there 
was nothing in the record to indicate they 
were not lawful. The use of the word was 
not to establish a standard that must be 
met; it was rather a description of the facts 
presented in that case. 
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[No Burden of Proof on Seller] 


Here, as in the Standard Oil case quoted 
from above, there is “no finding, no con- 
tention and not even a suspicion (in the 
record) but that the competing prices which 
petitioner met were lawful.” Appellee here 
contends that there is a burden on the seller 
to prove that the competing price was law- 
ful. There is certainly no authority for this 
in either the Supreme Court or later Court 
of Appeals opinions in the case referred to 
at such great length. The most, it seems to 
us, that could be made out of the use by the 
Supreme Court of the word “lawful” is that 
if the seller discriminates in price to meet 
prices that he knows to be illegal or that 
are of such a nature as are inherently illegal, 
as was the basing point pricing system in 
the Staley case, supra, there is a failure to 
prove the “good faith” requirement in §2 
(b). There is nowhere a suggestion that the 
seller must carry the burden of proving the 
actual legality of the sales of its competi- 
tors in order to come within the protection 
of the proviso." 


[Legislative History] 


Finally, it is interesting to note the legis- 
lative history of this section as quoted ex- 
tensively in footnote 14 on pages 247-49 of 
the Supreme Court decision. Almost wni- 
formly the comments there reproduced indi- 
cate that Congress meant exactly what it 
said when it provided that the Act was not 
violated by a seller’s giving a discriminator- 
ily lower price to selected customers if such 
lower price “was made in good faith to meet 
an equally low price of a competitor.” 


[Reversed] 


We conclude, therefore, that the trial 
court properly charged the jury as to this 
matter on the first trial, and its grant of a 
new trial to permit another jury to pass on 
it with a charge including the word “lawful” 
was error. 


The judgment is reversed and vacated and 
the case is remanded to the trial court with 
instructions to enter judgment for appellant 
on the verdict of the jury in the first trial. 


™Not only is there no precedent for requiring 
such proof, but it is apparent that such a re- 
quirement would practically destroy the value 
of the proviso, for the legality vel non of the 
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competitor’s prices depends on many facts, in- 
cluding what it might be doing to meet low 
prices of its competitors. The inquiry into 
these collateral issues would be endless. 
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[] 68,524] United States v. American Society of Composers, Authors & Publishers, 
et al. 


In the United States District Court for the Southern District of New York. Civ. 
13-95. Filed October 31, 1956. 


Case No. 593 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Consent Decrees—Intervention.— Petitions by private parties to intervene in a Government 
antitrust suit which was terminated by the entry of a consent decree were denied. Since 
the Government is the complainant in the suit, the conduct and control of the litigation 
should be free from interference by private citizens. The decree entered in the suit did not 
contain a provision specifically allowing anyone to intervene. Also, the moving parties 
were not intended beneficiaries of the decree within the meaning of Rule 71 of the Federal 
Rules of Civil Procedure. The court noted that there was no neglect on the part of the 
Government to protect the public interests which would warrant the granting of the 


petitioners to intervene, even if it had the power to grant such petitions. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8381. 
For the plaintiff: Alfred Karsted, Attorney, Department of Justice. 
For the defendants: Schwartz & Frohlich (Ferdinand Pecora, Herman Finkelstein, 


and David Horowitz, of counsel). 


For the petitioners: Sidney Rothstein for Barnard A. Young, Gem Music Corporation, 


and Denton & Haskins. 


For consent decrees entered in the U.S. District Court, Southern District of New 
York, see 1950-1951 Trade Cases {[ 62,595 and 1940-1943 Trade Cases ] 56,104; for an 
opinion of the Court, see 1950-1951 Trade Cases {] 62,898. 


Opinion 
The Court [Ryan, District Judge, Jn full 
text]: This matter comes on to be heard 
before me as a result of an assignment of 
this suit, and of all subsequent actions to 
be had in this suit, by the Chief Judge of 
the court. 


[Government Suit—Intervention] 


This is a suit which is filed by the United 
States of America as plaintiff against the 
defendants. Since the Government is the 
complainant in suit, the conduct and control 
of this litigation should be free from inter- 
ference by private citizens. I am satisfied 
from a reading of the papers before me that 
the actions of the Department of Justice, 
and particularly of the Anti-Trust Division 
of the Attorney General’s office, indicates 
that it did adequately represent the interests 
of the petitioner. 

The decree in this case, both the original 
decree which was entered on March 4, 1941 
and the amended consent decree which was 
entered on March 14, 1950, does not contain 
a provision specifically allowing the petitioner 
herein or anyone else to intervene. 
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A careful reading of the amended final 
decree in this case makes it clear that the 
petitioner is not an intended beneficiary of 
the decree within the meaning of Rule 71. 


The decree was entered in a suit, as I have 
observed, which was filed by the Govern- 
ment, and the suit and the decree were based 
upon sections of the anti-trust laws which 
afforded a right of remedy only to the Gov- 
ernment and not to private parties. 

Private parties should not be allowed to 
intervene in these suits which are maintain- 
able only by the Government. The Depart- 
ment of Justice has stated in affidavits opposing 
this petition for intervention that it first re- 
ceived notice of the petitioner’s complaints, 
which bring about this application, in De- 
cember of 1955. 


The subject matter of this litigation and 
of the complaint itself, which is now made 
by this petitioner, is very complex and the 
Department of Justice has been and is now 
studying the situation with due diligence. 

At this time I feel that there has been no 
neglect on the part of the Attorney General 
to protect the public interests, no neglect on 
the part of the Attorney General which 
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FA A38 


would warrant the granting of this applica- 
tion, even if I had power to grant it. 


[Intervention Denied] 


The motion to intervene is, therefore, de- 
nied. An order may be submitted upon 
notice to that effect. 


[Other Petitioners] 


These two particular petitioners, the Gem 
Music Corporation and the Denton & Has- 
kins Corporation, two music publishing houses, 
which are members of the defendant ASCAP, 
complain of a change made by ASCAP in 
the manner of calculating credits for the 
performance of songs on network sus- 
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taining programs. They urge that the result 
of this change was to reduce the value of a 
sustaining network performance 22 credits 
to three credits and even less. 

Of course, it is ASCAP’s answer that the 
new method of determining credits was done 
and had in conformity with Section XI of 
the amended final judgment. 


For the same reasons that I have denied 
the petition to intervene and filed on behalf 
of Barnard A. Young, I deny the petition 
filed on behalf of these two corporate peti- 
tioners, Gem Music Corporation and Denton 
& Haskins Corporation. 

An order may be settled on notice deny- 
ing the petition to intervene. 


[1 68,525] Ray S. Kalwajtys, Walter J. Kalwajtys, Bernice Kalwajtys, and Weronika 
Kalwajtys, individually and as co-partners doing business as General Products v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term and 
Session, 1956. No. 11721. Dated October 30, 1956. 


Petition to review and set aside order of Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentations—Photograph Album-Certificate Offer—Mean- 
ing of Representations—Tendency To Mislead.—A Federal Trade Commission order 
requiring a seller of photograph albums and certificates for photographs to refrain from 
representing (1) that it sells only to selected persons, (2) that its albums are given free or 
without cost, or (3) that the prices at which it regularly or customarily sells its products 
aré promotional or reduced prices was affirmed. A statement may be deceptive even if 
the constituent words may be literally or technically construed so as to not constitute 
a misrepresentation. The buying public does not weigh each word in a representation. 
The impression that is likely to be created upon the prospective purchaser is controlling. 
The meaning of representations to the public, and their tendency or capacity to mislead 
or deceive, are questions of fact to be determined by the Commission. The Commission 
was warranted in finding that the seller’s representations were misleading, and that the 
seller was engaged in unfair and deceptive practices. 


See Unfair Practices, Vol. 2, J 5073.10, 5095.40, 5095.60, 5201.661. 
For the petitioners: Mandel L. Anixter and Ralph J. Gutgsell, Chicago, IIl. 


For the respondent: Robert B. Dawkins, and Joseph B. Kennedy, Jr., Washington 
DaG: . 


Enforcing Federal Trade Commission cease and desist order in Dkt. 6211. 
Before Durry, Chief Judge, Linptey and Swarm, Circuit Judges. 


[Review of FTC Order] 


Durry, Chief Judge [Jn full text]: This 
is a petition to review and set aside a cease 
and desist order of the Commission. The 
complaint charged petitioners with having 
engaged in unfair and deceptive acts and 


1 The complaint contained other charges but a 
consent order was stipulated as to some. There 
are also other portions of the Commission’s 
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practices and unfair methods of competition 
in violation of the Federal Trade Commis- 
sion Act. The practices complained of were 
in connection with the sale and distribution 
of photograph albums and certificates for 
photographs." 


cease and desist order which petitioners are not 
here contesting. 
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[Nature of Business] 


Petitioners manufacture and sell photo- 
graph albums known as “Build-A-Book” 
which is the product here involved. The 
method of distribution is by 300 to 350 
salesmen who obtain orders through per- 
sonal solicitation. The names of prospects 
are obtained from public birth records. 


[Sales Methods Used] 


There is no dispute as to the approach 
used by petitioners’ salesmen. Petitioners 
prepared a very detailed sales presentation 
which was given to each salesman. A con- 
siderable portion of the instructions were 
to be used verbatim, and the balance closely 
followed. 


A few excerpts from these instructions 
follow: 


“(1) Door Opener. The salesman looks 
at a 3 x 5 card on which he has recorded 
the name and address of the prospect and 
says, ‘I’m looking for the John Jones 
Family. * * * Are you Mrs. Jones? * * * 
Mrs, Jones, I am from General Products. 
* * * We have, in reality, a gift for 
selected families with (a baby) or (a 
young child). The reason we check so 
close is because the gifts are quite expen- 
sive and they have been promised to a 
selected number of families and, * * * 
We want to be sure we have the right 
families. I have it here with me so if you 
have a moment I’ll just step in and find 
out how you want it engraved and I'll 
show you how to assemble it.’” 

“(2) In the Home. After gaining ad- 
mittance to the house and being seated 
next to the prospect the representative 
states, ‘First of all, Mrs. Jones, I’d like 
to mention that our combination offer is 
in reality your gift * * * through an 
advertising appropriation for new prod- 
ucts. You see, we have spent money on 
advertising for 18 years, the same as 
other manufacturers who spend millions 
on Radio, T. V. and magazines, or like 
cereal companies who spend money for 
samples left in your doorway. * * * 
After some discourse, the salesman is 
instructed to ask ‘How do you like your 
Build-A-Book, Mrs. Jones?” 


Then comes the instruction “Certificate 
Opener” which the salesman is required to 
memorize. 

“Now, you are probably wondering why 
we are giving you this beautiful Family 


Album as a combination gift. * * * the 
purpose is this. Each album that we place 
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in the home will bring us from three to 
five new customers each year. In other 
words, it is placed with you on an ad- 
vertising basis. The Family Album is, to 
us, a Showcase on your home. (Explana- 
tion that a show case must have portraits). 
With this in mind we are also going to 
help you fill your album * * *,.” 


Up to this point the salesman has said 
nothing to indicate the album is for sale. 
He next explains the certificates whereby 
Mrs. Jones can obtain 10 portraits for $39.95, 
which the salesman states covers labor and 
cost. He then speaks of a “once in a life- 
time combination offer” of the photographs 
and album for $39.95. 


[FTC Findings] 


On August 8, 1955 the hearing examiner 
filed an initial decision containing his find- 
ings, conclusions and a cease and desist 
order. The Commission thereafter denied 
an appeal and adopted the findings, conclu- 
sions and order of the hearing examiner. 
Among the findings were that the peti- 
tioners had represented to prospective pur- 
chasers that: (1) they were to receive a 
gift of an album which was being presented 
only to selected families with a baby or 
young child, and that only a few of such 
albums would be given in the area; (2) the 
album was free, and that the charge was for 
photographs to be taken thereafter; (3) the 
$39.95 price which was charged for the 
album-certificate combination was a pro- 
motional and reduced price. The Commis- 
sion also found that petitioners’ representations 
were false, misleading and deceptive, and 
that they had the tendency and capacity to 
mislead and deceive a substantial portion 
of the purchasing public; that substantial 
trade in commerce has been unfairly di- 
verted to petitioners from their competitors 
and substantial injury has thereby been done 
to competition in commerce. The Commis- 
sion concluded that the acts and practices 
of petitioners were to the prejudice and in- 
jury of the public and of petitioners’ com- 
petitors, and constitute unfair and deceptive 
acts and practices and unfair methods of 
competition in commerce within the intent 
and meaning of the Federal Trade Com- 
mission Act. 


[Contested Portion of Order] 


The challenged portion of the Commis- 
sion’s order would require petitioners, in 
selling albums and certificates for photo- 


1 68,525 


72,140 


graphs, to refrain from representing directly 
or by implication: (a) that they sell only to 
selected persons; (b) that their albums are 
given free or without cost; (c) that the 
prices at which they regularly or customarily 
sell their products are promotional or re- 
duced prices. 


Petitioners insist the Commission’s order 
should be set aside because the representa- 
tions made by their salesmen were true. 
Petitioners say their prospective customers 
were, in fact, “selected”; that the word 
“few” is a relative term of great elasticity, 
and that the price of $39.95 was, in fact, 
promotional because it was intended to 
promote the sale of their albums. 


[Deceptive Practices Established] 


A statement may be deceptive even if the 
constituent words may be literally or tech- 
nically construed so as to not constitute a 
misrepresentation. Rothschild v. Federal Trade 
Commission, 7 Cir. [1952 TrapE CASES 
{ 67,364], 200 F. 2d 39, 42; D. D. D. Corpora- 
tion v. Federal Trade Commission, 7 Cir. 
[1940-1943 Trane Cases { 56,189], 125 F. 2d 
679, 681. The buying public does not weigh 
each word in an advertisement or a repre- 
sentation. It is important to ascertain the 
impression that is likely to be created upon 
the prospective purchaser. See Aronberg, 
et al. v. Federal Trade Commission, 7 Cir. 
[1940-1943 Trane Cases J 56,324], 132 F. 2d 
165, 167. 


The meaning of advertisements or other 
representations to the public, and their ten- 
dency or capacity to mislead or deceive, are 
questions of fact to be determined by the 
Commission and should be upheld by a 
reviewing Court unless arbitrary or clearly 
wrong. Rhodes Pharmacal Co., Inc., v. Fed- 
eral Trade Commission, 7 Cir. [1953 TRADE 
Cases J 67,607] 208 F. 2d 382, 387; Parker 
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Pen Co. v. Federal Trade Commission, 7 Cir. 
[1946-1947 Trape Cases J 57,519], 159 F. 2d 
509, 511. Petitioners do not contest the find- 
ings of the Commission that the albums were 
not, in fact, given free, but contend that no 
one could have been misled. We think the 
Commission was warranted in reaching a 
contrary conclusion. 


In Federal Trade Commission v. Standard 
Education Society, et al. [1932-1939 TRADE 
GASESH, 55:10:70]; 5302, UR Seal IZ ise 
Court approved the Commission’s findings 
that practices quite similar to those involved 
in the case at bar were false, deceptive and 
misleading. The Supreme Court held that 
representing that encyclopedias were a gift 
made for advertising purposes; that pros- 
pective customers were specially selected 
persons; that the purchasers were paying 
only for a loose-leaf extension service (and 
not for the encyclopedia); that the price 
quoted was a reduced price, were all parts 
of the same sales plan and the Commission 
was justified in proscribing such practices. 

In Consolidated Book Publishers v. Federal 
Trade Commission, 7 Cir., 53 F. 2d 942, 944 
this Court sustained a Commission’s order 
which prohibited representations that a few 
sets of a publication were being given free 
for advertising purposes when no gift was 
intended and that purchasers were paying 
only for a loose-leaf supplement to a pub- 
lication or for certain services in connection 
therewith when, in fact, the price asked 
covered the book and the services. 

We think the findings of the Commission 
are supported by substantial evidence. We 
agree with the conclusions of the Commis- 
sion that petitioners were engaged in un- 
fair and deceptive practices in commerce. 
The petition to set aside the cease and desist 
order of the Commission will be denied, and 
enforcement of the order of the Commission 
is ordered. 


[] 68,526] United States v. Aero Mayflower Transit Company, Inc.; Allied Van 


Lines, Inc.; American Red Ball Transit Company, Inc.; Benton Brothers Drayage and 
Storage Company; Delcher Brothers Storage Company, Inc.; North American Van Lines, 
Inc.; Security Storage Company; Suddath Moving and Storage Co., Inc.; Suddath of 
Savannah, Inc.; United Van Lines, Inc.; Youmans Van and Storage Company, Inc.; 
Weathers Brothers Transfer Company, Inc.; Savannah Household Goods Movers Asso- 


ciation; E. J. Benton, Sr.; Joseph L. Bradley; Leonidas T. Givens, Jr.; Charl 
Hammock; George S. Smith; Lott W. Youmans. relics arles We 


In the United States District Court for the Southern District of G i 
Division. Civil Action No. 814. Dated September 20, 1956. aN 


Case No. 1241 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Injunctive Relief—Consent 
Decrees—Decree Entered Only on Consent of Defendants.—In a Government antitrust 
action, a judgment prohibiting price fixing and requiring the dissolution of an association 
was entered by the court with the consent of the defendants but without the consent of 
the Government. The judgment recited that the defendants consented to the entry of 
the judgment without trial or adjudication of any issue of fact and without admitting the 
commission of any illegal acts as charged in the complaint. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8241, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Dissolution of Association—A household goods movers’ association was ordered to 
be dissolved in a decree entered with the consent of the defendants but without the consent 
of the Government. The members of the association were prohibited from organizing any 
new association having as its object or purpose the unlawful fixing or quoting of rates 
to the United States Government for the interstate movement or storage of household 
goods of military personnel transferred from military installations in or near Savannah, 
Georgia. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.10. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Household Goods Movers.—Movers of household goods, a trade association, and certain 
officers of the movers and the association were prohibited by a decree, entered with the 
consent of the defendants but without the consent of the Government, from entering into 
any understanding to unlawfully fix, stabilize, or tamper with price quotations to the 
United States Government for the interstate movement of household goods of military 
personnel transferred from military installations in or near Savannah, Georgia. 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 


For the plaintiff: William C. Calhoun, United States Attorney, Southern District of 
Georgia, Augusta, Ga.; and Willard R. Memler, Attorney, Department of Justice, 
Washington, D. C. 


For the defendants: Harlan, Russell, Moye & Richardson, by Charles A. Moye, Jr., 
Atlanta, Ga., for Aero Mayflower Transit Co., Inc.; Hitch & Harrison, by Robert M. 
Hitch, Savannah, Ga., for Allied Van Lines, Inc.; James L. Flemister, Atlanta, Ga., for 
American Red Ball Transit Co., Inc., and Weathers Bros. Transfer Co., Inc.; Myrick 
& Myrick, Savannah, Ga., for Benton Bros, Drayage & Storage Co., E. J. Benton, Sr., 
and Joseph L. Bradley; Kitchens & Schwartz, by Leo Kitchens, Jacksonville, Fla., for 
Delcher Bros. Storage Co. and George S. Smith; Allyn M. Wallace, Savannah, Ga., for 
Youmans Van & Storage Co., Savannah Household Goods Movers Assn., and Lott W. 
Youmans; Miller & Beckman, by John B. Miller, Savannah, Ga., for Charles W. Hammock 
and Leonidas T. Givens, Jr.; Corish & Alexander, by Julian F. Corish, Savannah, Ga., 
for North American Van Lines, Inc.; Douglas, Adams & Adams, by A. Pratt Adams, 
Savannah Ga., for Security Storage Co.; O. C. Beakes, Jacksonville, Fla., for Suddath 
Meving & Storage Co., Inc. and Suddath of Savannah, Inc.; and Frank S. Cheatham, Jr., 


Savannah, Ga., for United Van Lines, Inc. 
of fact and without admitting the commis- 


sion of any illegal acts as charged in the 
complaint, 


Judgment 
[Consent of Defendants] 


F. M. Scartett, District Judge [Jn full 
text]: The above case having come on for 
trial in Brunswick, Georgia on July 2, 1956, 
and the defendants, by their counsel, having 
consented to the entry of this judgment 
without trial or adjudication of any issue 
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It is hereby ordered, adjudged and decreed: 


[Fixing of Price Quotations] 
1. That each of the defendants and all 
persons bona fide acting under, through or 
on behalf of them or any of them, be per- 
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petually enjoined and restrained from un- [Dissolution of Association] 
lawfully entering into, adhering to, renewing, 2>:'Thapithe defendant ‘Savanhaltublduse- 


maintaining or furthering, directly or in- 
directly, or inducing others to enter into 
any contract, agreement, understanding, plan 
or program or common course of action to 


hold Goods Movers Association be dissolved 
and the defendant members thereof be per- 
petually enjoined from organizing any new 
eh, , : or other association or associations having 
unlawfully fix stabilize or tamper with price as their object or purpose the unlawful fix- 
quotations to the United States Govern- ing or quoting of rates to the United States 
ment for the interstate movement of house- Government for the interstate movement 
hold goods of military personnel transferred or storage of household goods of military 
from military installations in or near Savan- personnel transferred from military installa- 
nah, Georgia. tions in or near Savannah, Georgia. 


[f] 68,527] Moog Industries, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Eighth Circuit. No. 15,370. Dated 
November 5, 1956. 


Petition to review order of Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination — Practices Constituting Discrimination — Cumulative Annual 
Rebate Schedule—Injury to Competition—Commodities of “Like Grade and Quality”— 
Competing Purchasers.—Where a manufacturer of automobile repair parts classified his 
products into three lines (leaf spring line, coil action line, and piston ring line) and 
established an annual cumulative rebate schedule for each of the lines, an order prohibiting 
the manufacturer from discriminating in prices between different purchasers of its products 
by selling to any one purchaser at net prices higher than the net prices charged to any 
other purchaser, who competes with the purchaser paying a higher price, was affirmed. 
The manufacturer’s rebate plan resulted in substantial price differentials between its 
customers. Under one rebate plan, nearly two-thirds of its customers received no rebate 
the greater majority of the remaining one-third received a rebate of 5 per cent, and the 
remainder of that one-third received rebates ranging from 7% to 19 per conte Also, a 
customer who was a member of a group buying organization was paid a rebate hacen 
on the total purchases by all members of the group. In actual practice, such a rebate 
was paid to the buying organization, which, in turn, distributed the rebate to its members 
on the basis of the amount of their respective purchases. The resulting different prices through 
the use of the schedules could not be cost justified. 


In order to establish injury to competition among the manufacturer’s purchasers, the 
Commission did not have to show that the competing purchasers bought exactly: the 
same, or “interchangeable” items at different net prices. Products need not be “inter- 
changeable” to be regarded as of “like grade and quality” within the meaning of the 
Robinson-Patman Act. The price discriminations did not arise from uniform different 
prices for particular items, but arose solely from the cumulative annual rebate plan, which 
applied to the aggregate dollar volume of all sales in a particular line to a particular 
purchaser in the preceding year, and, therefore, necessarily discriminated in price as to 
all items in the line, whether exactly alike and interchangeable or not. While leaf springs 
coil springs, or piston rings may not be interchangeable and usable in all makes models, 
and ages of automobiles, the Commission may properly find that such items are “suffi- 
ciently comparable for price regulation by the statute” when, as in the instant case. the 
items are sold to competitors in lines and a discriminatory rebate is paid upon all items 
in a line. While all purchasers did not handle all three of the manufacturer’s complete 
lines, some of them did and numerous ones handled two of the lines. Two or ar f 
the purchasers did business in each trade area and were, therefore, competitors. Throu a 
the operation of the applicable rebate schedule, some were charged higher prices than ee 


See Price Discrimination, Vol. 1, § 3505, 3505.390, 3508.625, 3508.730. 
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Price Discrimination — Practices Constituting Discrimination — Cumulative Annual 
Rebate Schedule—Competition Between Buyers—Reasonable Probability of Injury to 
Competition.—Where a manufacturer of automobile repair parts classified his products 
into three lines (leaf spring line, coil action line, and piston ring line) and established 
an annual cumulative rebate schedule for each of the lines, evidence that some purchasers 
handled all three of the manufacturer’s lines, that numerous purchasers handled two of 
the lines, that two or more of the manufacturer’s purchasers did business in the same 
trade area and were consequently competitors, and that, through the operation of the 
manufacturer’s cumulative annual rebate schedule, some purchasers were charged higher 
prices than others supported a Federal Trade Commission finding that the price discrimi- 
nations may substantially injure competition. Section 2(a) of the Clayton Act, as amended, 
does not require a finding that the discriminations have in fact had an adverse effect on 
competition. It is sufficient to establish that there is a reasonable probability that they 
“may” have such an effect. With competition so keen, among the purchasers, margins 
so small, and over-all net profits so low, the Commission could find that the rebates 
denied to some purchasers (well more than half in all lines) but granted to others, 
ranging up to 19 per cent, may probably result in substantial injury to competition. 
Although many of the manufacturer’s customers handled numerous lines, and were not 
dependent for financial success upon profits from the manufacturer’s lines alone, the 
Commission was entitled to take account of the effect of the rebates from the manufac- 
turer’s products upon their businesses. 


See Price Discrimination, Vol. 1, J 3505.495, 3505.541. 


Federal Trade Commission Enforcement and Procedure—Price Discrimination— 
Scope of Order—Applicability to All Price Differentials and to Secondary Level of 
Competition—A Federal Trade Commission order which prohibited a manufacturer of 
automobile repair parts (including a leaf spring line, a coil action line, and a piston ring 
line) from discriminating in price through use of cumulative annual rebate schedules, 
but which did not include provisos excepting from its prohibitions those differentials 
which merely make allowances for differences in cost of manufacture, sale, and delivery, 
or which are made in good faith to meet an equally low price of a competitor, was not 
too broad. The exclusion of such provisos does not amount to a prohibition against 
lawful competitive conduct. Such provisos are implicitly contained in the order. 


The contention that the order was not limited to the secondary level of competition 
was rejected. By its terms, the order covers only sales to those who, in fact, compete 
“in the resale and distribution of respondent’s products.” This language limits the order 
to the secondary level of competition. 


The inclusion of piston rings and other related items in the order was not erroneous, 
even though the Commission did not segregate piston ring sales and develop the evidence 
respecting them with the same completeness as in the manufacturer’s coil action and 
leaf spring lines. There was evidence that piston rings were sold to the same type of 
accounts, that cumulative annual rebates were paid to their purchasers in accordance with 
the schedule applicable to those products, and that rebates were not paid to all purchasers. 
The Commission’s power was not limited to prohibiting the identical practices which 
have resulted in illegal price discriminations. It has the authority to prohibit acts of 
the same type or class as those committed in the past. 


See FTC Enforcement and Procedure, Vol. 2, { 8801. 


Federal Trade Commission Enforcement and Procedure—Hearing—Motion for Bill 
of Particulars—Motion to Require Election of Evidence to Be Used.—In a Federal 
Trade Commission action charging that a manufacturer of automobile repair parts dis- 
criminated in prices through the use of annual cumulative rebate schedules, the denial of 
the manufacturer’s motions for a bill of particulars and for an order requiring the Com- 
mission to elect typical transactions upon which it would rely was not prejudicial and 
did not constitute a denial of due process within the meaning of the Fifth Amendment 
of the United States Constitution. Although the Commission’s complaint was in general 
terms, it was made apparent at the first hearing that the Commission was relying upon 
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the price discriminatory effect of the manufacturer’s cumulative annual rebate plan as the 
sole source of the price discriminations found, and the manufacturer admitted the existence 


of that rebate plan. 


See FTC Enforcement and Procedure, Vol. 2, J 8801.050. 
For the petitioner: Malcolm I. Frank (Bernard Mellitz, James W. Cassedy, and 


Mellitz & Frank were with him on the brief). 


For the respondent: James E. Corkey, Attorney, Federal Trade Commission (Earl 
W. Kintner, General Counsel, Robert B. Dawkins, Assistant General Counsel; and Janet 
D. Saxon, Attorney, Federal Trade Commission, were with him on the brief). 


Affirming a Federal Trade Commission cease and desist order in Dkt. 5723. 
Before SANBORN, JOHNSEN and WHITTAKER, Circuit Judges. 


[FTC Ruling and Order] 


WHITTAKER, Circuit Judge. [Jn full text]: 
The Federal Trade Commission, after 
hearings, found that petitioner, which manu- 
factures and sells automobile repair or 
replacement parts in interstate commerce, 
has granted to its customers, at the end of 
each annual period, a retroactive volume 
rebate consisting of a flat, graded, percent- 
age of the aggregate dollar volume of their 
respective purchases in the preceding year, 
and that this practice has discriminated in 
price betwen different purchasers of like 
grades and qualities of its products, and 
that the effect “may be to substantially 
lessen, injure, destroy or prevent competi- 
tion between customers receiving the bene- 
fit of said discriminations and the customers 
who do not receive the benefit of such 
discriminations,” and it concluded that such 
discriminations violated Section 2(a) of 
the Clayton Act, 38 Stat. 730, as amended 
by Section 1 of the Robinson-Patman Act, 
49 Stat. 1526, 15 U. S. C., Section 13, which, 
in pertinent part, provides: 


“(a) It shall be unlawful for any per- 
- son engaged in commerce * * *, either 
directly or indirectly, to discriminate in 
price betwen different purchasers of com- 
modities of like grade and quality, * * *, 
where the effect of such discrimination 
may be substantially to lessen competi- 
tion or tend to create a monopoly in any 
line of commerce, or to injure, destroy, 
or prevent competition with any person 
who either grants or knowingly receives 
the benefit of such discrimination, or with 
customers of either of them; Provided, 
That nothing contained in Sections 12, 
13, 14-21, and 22-27 of this title shall 
prevent differentials which make only due 
allowance for differences in the cost of 
manufacture, sale, or delivery resulting 
from the differing methods or quantities 
in which such commodities are to such 
purchasers sold or delivered * * *.” 
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The Commission accordingly issued an 
order prohibiting petitioner from discrimi- 
nating in price: 


“By selling to any one purchaser at 
net prices higher than the net prices 
charged to any other purchaser who, in 
fact, competes with the purchaser pay- 
ing a higher price in the resale and dis- 
tribution of (respondent’s) petitioner’s 
products.” 


[Issues on Review] 


Aggrieved by that order, petitioner has 
brought the matter here upon its petition 
for review, and seeks reversal upon the 
grounds (1) that the Commission’s findings 
and conclusions are erroneous, and are not 
supported by any substantial evidence, (2) 
that the Commission’s order is broader 
than its powers to make, and (3) of claimed 
procedural errors of the Commission. 


[Annual Cumulative Rebate Plan] 


It is conceded by the parties that (a) 
petitioner sold and distributed its products 
in interstate commerce, (b) they were sold 
for resale within the United States, (c) 
petitioner’s base price for its products has 
been the same to all its customers, (d) peti- 
tioner promulgated, years ago, and has since 
universally used, the questioned annual retro- 
active volume rebate plan, and (e) the plan 
allows a volume discount, or rebate, to 
petitioner’s customers, computed, at the 
end of each annual period of purchases, 
upon a flat, graded, percentage of the 
aggregate dollar volume of their respective 
purchases made in the preceding year. 
Petitioner practically concedes, at least does 
not seriously dispute, as, indeed, it could 
not, that its rebate plan has resulted in 
higher prices to some than to others of 
its customers—the extent of the differentials 
depending upon the aggregate dollar volume 
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of their respective purchases in the preced- 
ing year. 

The essential facts found by the Commis- 
sion are that petitioner manufactures at 
St. Louis, and sells to jobbers, whom it 
calls distributors, and to “group buying” 
associations throughout the country, thou- 
sands of different types and sizes of replace- 
ment parts—all of the same high or first 
grade and quality—for many makes, models 
and ages of automobiles and trucks. These 
jobbers and “group” buyers are not granted 
exclusive territories by petitioner, and two 
or more of them do business in each trade 
area, and, in turn, sell these products to 
the same types of customers—repair shops, 
garages, service stations, fleet accounts, car 
dealers, other jobbers, and over-the-counter 
—as competitors. For pricing and volume 
rebate purposes, petitioner has classified 
its products into three lines, namely (1) 
leaf spring line, including coil springs and 
chassis parts, (2) coil action line, and (3) 
piston ring line. It enters into contracts, 
which it calls franchise agreements, with 
its jobbers and “group buying” purchasers. 
Those contracts contain an annual cumu- 
lative rebate schedule, for each of the 
three lines of products, as set forth in the 
margin.’ It will be seen from those schedules 

1 These rebate schedules were applicable to 
the sample year 1949. 

Coil Action Line 


Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
UWIMGSTRSL OOO i etecees. ote oie ao oka None 
SI OOOO Ga OOO ste na tetad seein << 5 
SF COORTOR D100 ie ne eae Th 
Si DOORLON SOs 999 5. etree oe, Sey ae tee 9 
S10000UtONGLZ-499 RP. See ee 10 
S12 500 stow$l4, 999. alte ters. Je: aoe 12 
Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
$15; 000.60 -$17499 cited t sorted ads. be 14 
S17 500h CO ng 19: 999 eek see ee tte apes Bie 
S20 OOOMtOn Soe so a etic Ont eh cs 16 
S22 UO LOND oF OOD ns elm sie rinse css oe 17 
S25, OGO tons 211400 we ise oyes ee bs 18 
SIT DUO TANGO ROVER liter. bal feu) Access 19 
Piston Ring Line 
Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
TC Gr OOO es oe wires Msaiseev oes ere None 
CAC UV iai 0 ck P29 Re ea ae 2 
SSG 10 53,099). oe asl eB Ss 
SA OOOO G4, F995 Ss 2s Pee kes el Oe 7 
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TAMMIE Cp OO0s oko veo Fak et ciarant viens 11 
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that a different volume rebate is applicable 
to each line; that the coil action line rebate 
ranged from 5% on annnual net purchases 
of $1,000, to 19% on annual net purchases 
of $27,500 or more; that the piston ring 
line rebate ranged from 2% on annual net 
purchases of $2,000, to 20% on annual net 
purchases of $30,000 or more, and the leaf 
spring line rebate ranged from 3% on annual 
net purchases of $2,000, to 13% on annual 
net purchases of $35,000 or more. 


In addition to those rebates, petitioner 
allowed a 10% warehousing commission to 
those of its customers who resold its prod- 
ucts to other jobbers whom it had approved, 
provided the combined earnings from the 
volume rebate and the redistributing com- 
mission could not exceed the maximum 
volume rebate for that line. Petitioner also 
allowed its customers a cash discount of 
2% if payment be made by the 10th day 
of the month following order. 


[Group Buying] 


In the sample year 1949, petitioner had 
franchise agreements with 15 group buying 
organizations or associations having numer- 
ous members, many of whom operated in 
the same trading area. The group buying 


Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
SIOOOETOR SO 999 - rei. wl ees oh een 13 
$10; 000StO S11. 999s, Moran cree chee 14 
SED 00007145999). HA ea eT ee 15 
$15,000tO SLU9995. sr. act. a Pee 16 
'$18:000;-00::920;5999 Si, os erate ee 17 
S21 OOO st ORS 24: 990 eens re ee ee ee 18 
S25: OOOECO"S20:999 nee enn eee ee 19 
$30/000MaNd Over. ake attics oe. Ree: 20 


Beginning July 1, 1949, petitioner intro- 
duced the following schedule applicable to 
its leaf spring line. 


Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
UWHAEES SZ; OOO mecrenlettnts octeetaree eree None 
$2; 00070:'$2:999: 2 sero te ee See 3 
$3; OOO RTO DS; 090) aioe oe ae a cao 4 
$4000 t0::$4,999)). 2. Peete a ee 5 
$5,000 C0uS5; 999s oe. nes epee ee ee 6 
$6, 000FtO' $7,999". faeer a: <a Se. 7 
Net Purchases Retroactive 
During Each Rebate 
Fiscal Year (Percent) 
'$3i000 ‘to -$9}9990 ce ek. AL ee 8 
$10;COOTtONS14; 999 ae ME. OS. ISP Re 9 
$15;000-t0/$19:999 eae ie Aen 10 
$20;000) to) $27;499. tes. Su Seen. . 11 
$2100" CO" 904, G09: er eetin. Sa. eR 12 
$35;0008and. Overs 22.228 ee bee 13 
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was done substantially as follows: A mem- 
ber of a group would forward his orders 
directly to petitioner, with a copy to the 
group’s office, or through the group’s office. 
Petitioner would then ship the goods di- 
rectly to the member, but would bill the 
group’s office which would pay the bills 
and the member would later reimburse the 
group’s office. At the end of each year, 
petitioner totaled the combined purchases 
by all members of the group and paid a 
rebate, in the scheduled percentage appli- 
cable to the total of those combined pur- 
chases, to the group’s office, which, in turn, 
distributed the rebate to its members on 
the basis of the amount of their respective 
purchases. 


The Commission found that these group 
buying associations were “in reality book- 
keeping devices for the collection of re- 
bates, discounts and allowances received 
from sellers on purchases made by its 
jobber members,” and that such jobber 
members “in fact, purchased their require- 
ments of petitioner’s products directly from 
petitioner, and at the same time received a 
more favorable price or higher rebate based 
upon the combined purchases of all the 
members.” This finding is not here chal- 
lenged by petitioner. 


[llustrations—Price Differentials] 


Though the fact that petitioner’s rebate 
plan has resulted in price differentials be- 
tween its customers is not here, and, we 
think, could not be, in serious dispute, two 
simple illustrations—typical of many shown 
by the evidence—will demonstrate how, 
and to what extent, it has done so, and 
may aid general understanding of points 
to follow. 


First, the Commission found that in 
1949 petitioner had approximately 1,200 
purchasers of its coil action line, but 
793, or nearly two thirds of them, received 
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no rebate and only 407, or about one third 
of them, received a rebate, and 352 of those 
407 received a rebate of only 5%, while 
others, in smaller numbers, received rebates 
ranging from 74% to 19%, as illustrated 
by the tabulation in the margin. 

Second, the evidence shows, and the Com- 
mission found that petitioner sold its leaf 
spring line to six customers in Dallas, all of 
whom were in competition with each other 
in the resale of those products, four of 
whom purchased through group buying 
organizations and received rebates from 
petitioner ranging from 12% to 15%, but 
the fifth, who was not a member of a 
“group,” received no rebate, because his 
aggregate annual purchases were not suf- 
ficient, and the sixth, who was the largest 
purchaser of the six, but not a member of 
a group, received a rebate of 7.29%, of the 
dollar amount of its purchases in the pre- 
ceding year. 

That these rebates were substantial is 
shown by the Commission’s finding that 
they amounted, on the coil action line, to 
$163,392.66 in 1947, to $203,478.53 in 1948, 
and to $106,255.91 in 1949, and, on the 
piston ring line, they amounted to $57,561.89 
in 1947, to $21,011.19 in 1948, and to $22,380.88 
in 1949, and on the leaf spring line, they 
amounted to in excess of $81,000 in 1950. 


These illustrations demonstrate that peti- 
tioner’s cumulative annual rebate plan has 
resulted in general, widespread and sub- 
stantial price differentials between its cus- 
tomers. 

[No Cost Justification] 


We have no issue here respecting justi- 
fication of these price differentials, as peti- 
tioner does not contend on this review that 
it has justified the different prices by any 
showing of “differences in the cost of manu- 
facture, sale or delivery”, as indeed it 
could not, because their source is its rebate 
system, based, not on the quantities or 


2 


Net Purchases 
Under $1,000 
$ 1,000 to 

5,000 to 

7,500 to 

10,000 to 12,499 
12,500 to 14,999 
15,000 to 17,499 
17,500 to 19,999 
20,000 to 22,499 
22,500 to 24,999 
25,000 to 27,499 
27,500 and over 
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Average 
Number of Annual 
Rebate Customers Purchases 
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es 5 5% 352 $ 1,911 
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other factors involved in any particular 
sale, but, rather, upon the combined dollar 
amount of all sales to a purchaser, or to a 
“group” of which he is a member, made 
in the preceding year (without any prior 
commitment to purchase any particular 
amount), and that system results “inevitably 
in systematic price discriminations, since 
the prices * * * bear relation to factors 
other than actual costs of production or 
delivery.” Corn Products Refining Co. vw. 
Federal Trade Commission [1944-1945 TrapE 
Cagis SI DASC lee US HAGE, (St 
Federal Trade Commission v. Morton Salt 
Co. [1948-1949 Trape Cases { 62,247], 334 
We Se37- 


[Availability of Rebates] 


Petitioner says that its rebates are equally 
available to all. “Theoretically these dis- 
counts are equally available to all, but func- 
tionally they are not,” because they embrace 
the “evil that a large buyer could secure 
a competitive advantage over a small buyer 
solely because of the large buyer’s quantity 
purchasing ability.’ Federal Trade Commis- 
sion v. Morton Salt Co. [1948-1949 TRADE 
Cases J 62,247], 334 U. S. 37, 42. 


It has been many times held by the 
Supreme Court that price differentials, not 
justified by a showing of differences in the 
cost of manufacture, sale or delivery, be- 
come price discriminations and are pro- 
hibited by the Robinson-Patman Act if 
they may substantially lessen, injure, destroy 
or prevent competition, Federal Trade Com- 
mission v. Morton Salt Co. [1948-1949 TRADE 
Cases § 62,247], 334 U. S. 37, 44, Federal 
Trade Commission v. Staley Co. [1944-1945 
TRADE CASES 7 57,364], 324 U. S. 746, 751, 
Corn Products Refining Co. v. Federal 
Trade Commission [1944-1945 Trane CASES 
W572 30 sold Us eSae/ ZO. 


[Injury to Competition] 


Petitioner’s contentions, on the subject 
of injury to competition, get down to this: 
That the Commission failed to adduce any 
evidence that the price discriminations in- 
jured its competing purchasers, because it 
did not show that competing purchasers 
bought exactly the same, or interchange- 
able, items at different net prices; and that 
the Commission merely inferred competi- 
tive injury, and that there was no room for 
such an inference because such would be 
contrary to the positive testimony of a 
number of its purchasers, categorically deny- 
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ing that they were injured, and also to the 
stipulation that all others would so testify 
if called. 


[“Like Grade and Quality” Concept] 


It is true that the evidence did not 
identify, item by item, the exact parts in 
any line sold by petitioner to particular 
purchasers, but only dealt with them by 
the same lines as they were sold by peti- 
tioner. Thus, for example, the evidence 
does not specifically show whether leaf 
springs, coil action parts or piston rings 
sold to a particular purchaser were de- 
signed for the same make, model and age 
automobile as the like products sold to his 
competitor. On this basis, petitioner argues 
there is no evidence that it sold the same 
items to competing purchasers at different 
net prices. And it argues that although its 
products “may all be of one grade and 
quality” the Commission must prove that 
it. sold “interchangeable” items to com- 
peting purchasers at different net prices, 
otherwise they will not “compete”, and 
could not properly be regarded as of “like 
grade and quality” within the meaning of 
the act. 


Nothing in the statute suggests this, in a 
case like the present, and petitioner points 
to no reason or authority that supports it. 
The cited case of Package Closure Corp. wv. 
Seal Right Co., 2 Cir. [1944-1945 TrapE 
Cases § 57,227] 141 F. 2d 972, does not 
involve the point, and the other cited case, 
from this circuit, of Boss Manufacturing Co. 
v. Payne Glove Co. [1932-1939 TrapE CASES 
7 55,053], 71 F. 2d 768, compared second 
grade cloth gloves of inferior materials 
and workmanship with first grade ones of 
superior materials and workmanship, and, 
naturally, held them to be of different grade 
and quality. 


We agree with the statement set out at 
page 157 of the “Report of the Attorney 
General’s National Committee to Study the 
Anti-Trust Laws” issued March 31, 1955, 
that “The ‘like grade and quality’ concept 
* * * was designed to serve as one of the 
necessary rough guides for separating out 
those commercial transactions insufficiently 
comparable for price regulation by the 
statute,” and while leaf springs, coil springs 
or piston rings may not be interchangeable 
and usable in all makes, models and ages 
of automobiles, we believe that when such 
items are sold to competitors in lines, as 
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petitioner has sold them, and when, as 
here, a discriminatory rebate is paid upon 
all items in a line, the Commission may 
properly find that such items are “suf- 
ficiently comparable for price regulation by 
the statute.” 


[Possible Injury Established] 


The real and substantive answer is that, 
while leaf springs, coil action parts or 
piston rings for a Ford sedan of 1947 may 
be sufficiently different from those for a 
Chevrolet coach of 1950 that the former 
could lawfully be sold for uniform higher 
or lower prices than the latter, the question 
here is not related to uniform different 
prices for different items, nor, hence, to 
the like grade and quality concept, because 
the price discriminations here did not arise 
from uniform different prices for particular 
items, but, rather, they arose solely from 
the cumulative annual rebate plan, which 
applied to the aggregate dollar volume of 
all sales in a particular line to a particular 
purchaser in the preceding year, and, there- 
fore, necessarily discriminated in price as 
to all items in the line, whether exactly 
alike and interchangeable or not. 


While all purchasers did not handle all 
three of petitioner’s complete lines, some 
of them did, and numerous ones handled 
two of the lines; and it was shown and 
found that two or more of petitioner’s pur- 
chasers did business in each trade area and 
were, consequently, competitors therein. 
Through operation of the applicable cumu- 
lative annual rebate schedule, some were 
charged higher prices than others. This 
constitutes an adequate evidentiary basis to 
support the Commission’s finding that the 
price discriminations may substantially in- 
jure competition. 


[Manufacturer's Evidence] 


Petitioner sought to offer detailed evi- 
dence, on an item by item basis, to show 
that the leaf springs, coil action parts and 
piston rings bought by particular purchasers, 
doing business in the same trade area, were 
not uniformly for the same make, model 
and age of automobile, and not exactly 
alike and interchangeable. Objection was made 
and substained on the ground of imma- 
teriality, since the parts, though in part 
for different makes, models and ages of 
automobiles, were catalogued, priced and 
sold, and were subject to rebate, as lines. 
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Petitioner complains that this was preju- 
dicial error. We believe that it was not, 
for all the reasons above stated. 

Petitioner put on a number of its cus- 
tomers as witnesses, and asked them whether 
they had been competitively injured by its 
cumulative annual rebate plan, and each 
said that he had not been injured, and it 
was later stipulated by the parties that all 
of petitioner’s other customers would so 
testify, if called. 

Petitioner argues, in connection with its 
contention that the Commission’s findings 
were based only on nonpermissible in- 
ferences, that this uncontradicted testimony 
by “hardheaded practical businessmen” shows 
the complete absence of competitive injury 
to petitioner’s customers by its discrimi- 
natory prices. 

The answers are, first, that the Commis- 
sion’s findings were not based upon non- 
permissible inferences, but upon proven 
facts and inferences properly to be drawn 
therefrom, and, second, a number of these 
witnesses were large buyers or members of 
groups, and thus received high rebates and 
were benefitted by the plan, and, third, 
their answers were conclusions contrary to 
simple mathematics, which may be illus- 
trated by the example of two competing 
purchasers in a given trade area, buying 
petitioner’s coil action line. Through one 
or more orders in a given year, one buys 
$4,999 worth of those products, and the 
other buys $27,500 worth (or even $4,999 
worth, if through a “group” whose com- 
bined purchases in the year aggregate 
$27,500 or more). At the end of the year, 
petitioner will pay the former a rebate of 
5% of the aggregate dollar amount of his 
purchases of $4,999, but will pay the latter 
a rebate of 19% of the aggregate dollar 
amount of his (or of his “group’s”) pur- 
chases of $27,500 (which, in either case, of 
course, includes the first $4,999 of his pur- 
chases) and, thus, on the first $4,999 of the 
purchases, the former gets a rebate of 
$249.81, while the latter gets a rebate of 
$949.81. A witness cannot be allowed by 
conclusion to deny a mathematical fact, and 
all the testimony of these jobbers, on this 
score, amounts to—if they understood the 
facts—is that they are not objecting. 


[Probable or Possible Effect] 


The Commission was not required to 
show that petitioner’s rebate system has, 
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in fact, adversely affected competition. The 
language—in the “effect” clause of the 
statute—is “may be substantially to lessen 
competition * * *.’ (Italics supplied). 
The Supreme Court has repeatedly held 
that Section 2(a) of the Act does not re- 
quire a finding that the discriminations in 
price have in fact had an adverse effect on 
competition. Corn Products Refining Co. v. 
Federal Trade Commission [1944-1945 TraprE 
CASESs J.57;363];5.324_U.- S. +726, 738, 742: 
Federal Trade Commission v. Morton Salt 
Co. [1948-1949 Trane Cases { 62,247], 334 
U. S. 37, 46; Standard Fashion Co. vw. 
Magrane-Houston Co., 258 U. S. 346, 356, 
357. It has also held that “The statute is 
designed to reach such discriminations ‘in 
their incipience’ before the harm to com- 
petition is effected. It is enough that they 
‘may’ have the prescribed effect.” Corn 
Products case, 324 U. S. at 738. 


[Corn Products Case Cited] 


The proper test of injury to competition 
has been phrased in various ways. In the 
Corn Products case, at page 738, the Court 
stated, following the Standard Fashion case, 
“The use of the word ‘may’ was not to 
prohibit discriminations having ‘the mere 
possibility’ of those consequences, but to 
reach those which would probably have the 
defined effect on competition.” Later, in 
the Corn Products case, at page 742, the 
Court declared, “As we have said, the 
statute does not require that the discrimi- 
nations must in fact have harmed com- 
petition, but only that there is a reasonable 
possibility that they ‘may’ have such an 
effect.” (Italics supplied.) The latter pass- 
age was repeated in the Morton Salt case, 
at page 46, although with the qualification 
that it “is to be read also in the light of” 
the statement on page 738 of the Corn 
Products case (334 U. S. at 46n). 


[Unlawful Discrimination Established] 


Many of petitioner’s customers testified 
that their business is keenly competitive 
and consists of the sale of thousands of 
items at small margins of profit, and that 
it is necessary to acquire goods at the 
lowest available price to be competitive, 
and those who received these rebates testi- 
fied that these rebates were very important 
to them, and some testified that the rebates 
were more important than the 2% cash 
discount allowed by petitioner, of which 
all of petitioner’s customers consistently 
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took advantage. One, who ranked third 
or fourth in size in the city of Dallas, testi- 
fied that his over-all net profit ran less 
than 4%. 


With competition so keen, margins so 
small and over-all net profits so low, it was 
clearly open to the Commission to find 
that rebates denied to some purchasers 
(well more than half in all lines) but 
granted to others, ranging up to 19%, may 
probably result in substantial injury to 
competition. 


While many of petitioner’s customers 
handled numerous lines, and were not de- 
pendent for financial success upon profits 
from petitioner’s lines alone, yet the Com- 
mission, in determining the reasonable proba- 
bility of injury to competition, was entitled 
to take account of the effect of rebates from 
petitioner’s products upon their businesses, 
for the Supreme Court points out in the 
Morton Salt case, at page 49: 


“There are many articles in a grocery 
store that, considered separately, are com- 
paratively small parts of a merchant’s 
stock. Congress intended to protect the 
merchant from competitive injury at- 
tributable to discriminatory prices on any 
or all goods sold in interstate commerce, 
whether the particular goods constituted 
a major or minor portion of his stock. 
Since a grocery stock consists of many 
comparatively small articles, there is no 
possible way to effectively protect a 
grocer from discriminatory prices except 
by applying the prohibitions of the Act 
to each individual article in the store.” 
For all of the foregoing reasons, we hold 

that the Commission’s finding that peti- 
tioner has discriminated in price between 
different purchasers of like grades and 
qualities of products and that the effect 
may be substantially to lessen, injure 
destroy or prevent competition, was sup- 
ported by substantial evidence. 


[Scope of Order] 


Petitioner’s next contention is that the 
Commission’s order was too broad, in that 
it prohibits all price differences and, hence, 
prohibits conduct which is not. unlawful, 
and, in consequence, denies petitioner the 
right to participate in lawful competition; 
and in that it is not, but should be, limited 
to the secondary level of competition, and 


in that it should not have included the 
phrase “piston rings and other related 
items.” 
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This order is substantially the same as 
the one approved by the Supreme Court 
in Federal Trade Commission v. Ruberoid Co. 
[1952 Trapve Cases J 67,279], 343 U. S. 470. 
It was argued in that case that the failure 
to include in the order provisos excepting 
from its prohibitions those differentials which 
merely make allowances for differences in 
cost of manufacture, sale and delivery, or 
which are made in good faith to meet an 
equally low price of a competitor, amounted, 
in effect, to a prohibition against lawful 
competitive conduct. But the Supreme Court 
rejected this contention, saying: 

k 2 %* we think the provisos are 
necessarily implicit in every order under 
the authority of the Act, just as if the 
order set them out in extenso. Although 
previous Commission orders have in- 
cluded these provisos, they gained no 
force by that inclusion. Their absence 
cannot preclude the seller from _dif- 
ferentiating in price in a new competitive 
situation involving different circumstances 
where it can justify the discriminations 
in accordance with the statutory provisos.” 
Thus, the provisos which petitioner would 

insert are implicitly contained in the order 
as it stands. 

The contention that the order should be 
limited to the secondary level of competi- 
tion, overlooks the fact that the order is so 
limited. By its terms, the order covers only 
sales to those who, in fact, compete “in 
the resale and distribution of respondent’s 
products.” This language limits the order 
to the secondary line of competition. 


As to petitioner's contention that the 
order should not have contained the phrase 
“piston rings and other related items,” 
there was evidence that piston rings were 
sold to the same type of accounts as peti- 
tioner’s other lines, and that cumulative an- 
iual rebates were paid to their purchasers 
in accordance with the schedule applicable 
to those products, and that, under the ap- 
plicable schedule, rebates were paid to 
some, but not to other, purchasers of those 
products, but it is true that the Commission 
did not segregate piston ring sales and 
develop the evidence respecting them with 
the same completeness as in the coil action 
and leaf spring lines. But the Commission’s 
power is not limited to prohibiting the 
identical practices which have resulted in 
illegal price discriminations. It has the 
authority to prohibit acts of the same type 
or class as those committed in the past. 
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This was made clear in the Ruberoid case 
by the statement, at page 473, reading: 


“Tn carrying out this function the Com- 
mission is not limited to prohibiting the 
illegal practice in the precise form in 
which it is found to have existed in the 
past. If the Commission is to attain the 
objective Congress envisioned, it cannot 
be required to confine its roadblock to 
the narrow lane the transgressor has 
travelled; it must be allowed effectively 
to close all roads to the prohibited goal, 
so that its order may not be by-passed 
with impunity.” 

We cannot say that inclusion of the ques- 
tioned phrase was beyond the Commission’s 
power in these circumstances. 


[Bill of Particulars—Selection of 
Evidence] 


Petitioner’s final contentions are that the 
Commission erred in overruling its motion 
for a bill of particulars, filed in the plead- 
ing stage and renewed at the close of the 
Commission’s evidence, and that the Com- 
mission erred in overruling petitioner’s 
motion, made at the conclusion of the 
Commission’s case, for an order requiring 
the Commission to elect, from the mass 
of evidence adduced, typical transactions, 
and areas involved, upon which it would 
rely, and that the action of the Commission 
in overruling these motions constitutes a 
denial of due process, within the meaning 
of the Fifth Amendment. 


The answer is that, while the complaint 
was in the general terms of the statute, it 
was made apparent on the first day of the 
hearing that the Commission was relying 
upon the price discriminatory effect of peti- 
tioner’s cumulative annual rebate plan as 
the sole source of the price discriminations 
found, and petitioner admitted, and _ still 
admits, the existence of that rebate plan, 
and, therefore, and in these circumstances, 
the denial of petitioner’s motions for a bill 
of particulars was not prejudicial and can- 
not be said to have constituted a denial of 
due process. The foregoing is equally ap- 
plicable to, and conclusive upon, petitioner’s 
contention respecting the overruling of its 
motion to elect. 


[A firmed] 


There being no prejudicial error, the 
order of the Commission must be, and it 
is hereby, affirmed. 

Affirmed. 
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: [T 68,528] Advertising Specialty National Association, et al. v. Federal Trade Com- 
mission, 


In the United States Court of Appeals for the First Circuit. No. 4982. Dated No- 
vember 5, 1956. 


Petition for review of order of Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Conspiracy To Secure and Maintain Resale Prices—Cease and 
Desist Order—Sufficiency of Evidence.—A Federal Trade Commission order which was 
entered against an association of manufacturers and jobbers of advertising specialties, 
certain members and association officials, and all other members of the association, and 
which prohibited (1) the jobbers from entering into any agreement to demand that a 
manufacturer establish or maintain resale list prices, to threaten to boycott a manufac- 
turer who does not establish or maintain list prices, and to report price cutting of a 
manufacturer’s list prices established as a result of demands or threats of a group of 
jobbers, and (2) the manufacturers, the association, and its officers from participating in 
any such agreement of the jobbers was affirmed on the ground that the evidence sup- 
ported the Commission’s finding of an unlawful agreement to secure and maintain resale 
prices. A balanced reading of the evidence, taken in conjunction with the fact that the 
overwhelming majority of sales actually were on list prices, lead the court to conclude 
that there was substantial evidence to support the finding. It was not necessary to find 
a formal agreement among the jobbers or direct evidence of a conspiracy to affirm the 
order. An agreement may be shown by a concert of action, all the parties working 
together understandingly, with a single design for the accomplishment of a common pur- 
pose. Coercion to compel adherence to an unlawful agreement is not necessary to invali- 
date it under the Federal Trade Commission Act. The petitioners’ defenses that the use 
of list prices was traditional in the industry, that there were business reasons for list 
price selling, that the Robinson-Patman Act requires manufacturers to establish uniform 
prices, that the manufacturers could establish fair trade prices under the McGuire Act, 
and that they represent only a minor part of the industry were rejected. 


See Resale Price Fixing, Vol. 1, { 3020.10, 3020.50; Unfair Practices, Vol. 2, ] 5035.30, 
5035.41, 5035.80, 5043.12, 5201. 


Federal Trade Commission Enforcement and Procedure—Procedure Against Unfair 
Practices—Jurisdiction—Class Suits—Foreign Members.—The contention that the Fed- 
eral Trade Commission did not have jurisdiction over members of a respondent asso- 
ciation who were not named in or served with a complaint was rejected on the grounds 
that (1) the unnamed parties, including foreign members of the association, were in fact 
represented by counsel at the hearing, and (2) the proceeding was a proper class suit 
and the named respondents were representatives of the entire class. The members of the 
association (300 in number) were so numerous as to make it impracticable to bring all 
of them before the Commission. Also, the named respondents were representative of the 
entire class, because the members of the association had common and consistent interests, they 
considered themselves part of an integrated industry, the portion of those named in the 
complaint was adequate, and the named parties had the ability to speak for the entire 
class. As to the foreign members, it was held that foreign as well as domestic companies 
may be subject to antitrust decrees. They were engaged in interstate commerce, and the 
fact that all of the members of the class were not within the jurisdiciton of the court 


does not exempt foreign members from a decree. 

See FTC Enforcement and Procedure, Vol. 2, { 8611, 8611.06. 

For the petitioners: George P. Lamb, with whom Sumner S. Kittelle, Frazer F, 
Hilder, Stephen H. Beach, and Cann, Lamb, Long & Kittelle were on the brief. 


For the respondent: J. B. Truly, Attorney, Federal Trade Commission, with whom 
Earl W. Kintner, General Counsel; Robert B. Dawkins, Assistant General Counsel; and 
Robert L. Wald, Attorney, Federal Trade Commission, were on the brief. 
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Affirming a Federal Trade Commission cease and desist order in Dkt. 5952. 
Before Macruper, Chief Judge, and Woopsury and Harrican, Circuit Judges. 


Opinion of the Court 
[Review of FTC Order] 


Macruper, Chief Judge [Jn full text]: 
Petitioners in this case ask us, pursuant to 
the authority of § 5(c) of the Federal Trade 
Commission Act, as amended, 38 Stat. 719, 
52 Stat. 112, to review and set aside a cease 
and desist order of the Federal Trade Com- 
mission. The petition contains sufficient 
allegations of fact to establish the jurisdic- 
tion of this court on review. 


[Petitioners] 


On February 7, 1952, the Commission is- 
sued its complaint in this case charging 
Advertising Specialty National Association 
(hereinafter termed the Association), its 
member manufacturers and jobbers and its 
individual officers, with conspiracy to re- 
strain competition in the sale of advertising 
specialties through adoption and use of un- 
fair methods of competition in violation 
of §5(a) of the Federal Trade Commis- 
sion Act, as amended. 66 Stat. 632. The 
complaint named the Association and 23 
manufacturers, 9 jobbers, and 11 Associa- 
tion officials in their individual capacities 
and as representatives of all of the mem- 
bers of the Association and their agents. 


[Alleged Unlawful Practices] 


The complaint alleged the formulation 
and execution, pursuant to conspiracy, of 
a variety of practices alleged to be in re- 
straint of trade. These included the establish- 
ment and resale maintenance of manufacturers’ 
list prices; the requirement that manu- 
facturers sell to jobbers on a list price basis * 
only; the adoption of uniform practices as 
to salesmen’s compensation, anticipatory 
discount schedules, free goods, sample 
charges, and C. O. D. shipments; the pre- 


vention of sales from member manufacturers 
to jobbers not members of the Association; 
and the arbitrary restriction of jobber mem- 
bership in the Association. The practices 
relating to the alleged conspiracy to fix 
prices in the resale of advertising specialties 
by jobbers are the only allegations of the 
complaint which are now pertinent. - 


[Nature of Industry] 


The alleged conspiracy embraces _ that 
segment of the advertising specialty in- 
dustry comprising the Association and its 
member concerns. The industry is conceded 
to be an unusual one. The functional utility 
of the hundreds of products which it manu- 
factures and sells is secondary to an overriding 
common purpose—good-will advertising. 
The products include calendars, pencils, 
thermometers, leather products, yardsticks, 
paint paddles, cigarette lighters, knives, 
letter openers, combs, key cases, note- 
books, desk sets, refrigerator dishes, wind- 
shield scrapers, and many others. The 
ultimate purchasers are not the ultimate 
users. Instead, advertising specialty prod- 
ucts are bought by the purchasers for gift 
presentations. They are imprinted with 
advertising material specified by the pur- 
chaser, usually bearing his name and often 
a message of expected high persuasive con- 
tent. The specialty is then presented with- 
out charge by the buyer to his donee. 


Advertising specialties, generically, are 
designed to constitute a distinct medium 
of advertising much as radio or the press. 
The industry views itself basically as a serv- 
ice rather than a sales industry. Products 
of different manufacturers for the most part 
are not comparable, varying as to shape, ap- 
pearance and value, and there is little price 
competition among these products. Com- 
petition at the manufacturer level is largely 
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1 List price selling from manufacturers to 
jobbers consists of sales in which the price to 
be charged to the ultimate consumer is specified 
(this is the ‘‘list price’’) and the actual cost to 
each jobber is this list price less a percentage 
mark-down to reflect the jobber’s profit. Un- 
der this system the same list price is used in all 
sales from manufacturers directly to ultimate 
consumers (without any mark-down, of course) 
and is the only price appearing on manufac- 
turers’ price lists. 

Such list price selling is to be distinguished 
from net price selling, mentioned below, which 


1 68,528 


consists of sales from manufacturers to jobbers 
at a price which makes no reference to the 
price to be charged by each jobber to the ulti- 
mate consumer. To this ‘‘net price’’ the jobber 
adds a mark-up for his profit margin. Price 
competition exists under this system, theoret- 
ically, at least, because mark-ups by different 
jobbers on the same item will presumably differ 
depending on each jobber’s estimate of market 
conditions and what he regards as a satisfactory 
profit margin. 
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in ideas, though at the jobber level there is 
the possibility of price competition with re- 
spect to the products of the same manu- 
facturer resold and distributed through 
multiple outlets, 


The industry is comprised of direct selling 
manufacturers who merchandise through 
their own sales force to the ultimate pur- 
chaser, manufacturers who sell to jobbers, 
and manufacturers who market their prod- 
ucts both through their own sales force 
and to jobbers. Jobbers are themselves a 
unique class in the distribution field. The 
jobber does not ordinarily maintain an in- 
ventory or physically handle his stock, al- 
though he carries sample stock. When he 
secures an order it is transmitted to the 
manufacturer, imprinted with the advertiser- 
purchaser’s name and shipped by the manu- 
facturer directly to the buyer under the 
jobber’s label. Except for the absence of a 
physical transfer of the goods to the jobber, 
however, the relationship between the manu- 
facturer and jobber is essentially the same 
as that between any supplier and his dis- 
tributor. In fact, the jobber functions as 
much like a retailer as a jobber (since his 
sale is not for further resale as is the usual 
jobber’s); but the precise functional clas- 
sification is not critical to this action, and 
traditionally these distributors have been 
denoted as jobbers. 


The advertising specialty industry has 
displayed dynamic growth, and there is 
frequent entry of new members into the 
industry. During the depression, total an- 
nual sales for the entire industry were 
approximately $16,000,000. In 1947, esti- 
mated sales were $125,000,000-$150,000,000. 
By 1951 this figure had grown to $300,000,000. 
Members of the Association accounted for 
roughly 40 per cent of the latter figure, and 
included in the Association were most of 
the so-called prestige manufacturers and 
jobbers in the industry, among them the 
four or five largest. 


[Association] 


The Association provides a forum for dis- 
cussion of industry problems, separately 
among the functional groups and jointly 
among all members. It also provides a 
medium for expressing the composite views 
and aspirations of the member firms. 
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A Manufacturers Manual of Industry 
Practices sets forth for the guidance of 
manufacturers supplying jobbers the ma- 
jority concept of sound trade practices, and 
an analogous Jobbers Manual of Practices 
similarly incorporates the majority jobber 
view of sound jobber practices. 


Association meetings are held semian- 
nually—in the spring and fall—and a Specialty 
Fair is held each fall. The jobbers group 
and the manufacturers group are accus- 
tomed to meet separately and repeatedly 
during these gatherings. Joint meetings of the 
two groups are held in addition to the group 
meetings. Problems of mutual interest and 
concern are entered on an agenda and dis- 
cussed at length at such meetings. 


The consensus of jobber opinion with re- 
gard to manufacturer relations has been 
periodically incorporated in jobber recom- 
mendations submitted to the manufacturers, 
who would proceed to consider these recom- 
mendations. The entire proceedings of the 
group meetings have been recorded in 
minutes compiled by the secretary of the 
Association, and the jobber recommenda- 
tions and manufacturer action thereon have 
been similarly recorded. 


The jobber and manufacturer manuals, 
containing provisions for annual supple- 
ments, have been largely a patch-work 
compendium of points of discussion, recom- 
mendations, and group action abstracted 
from the minutes and allied papers of As- 
sociation meetings. 


[Hearing Examiners Ruling] 


After extended hearings, the hearing ex- 
aminer, on October 8, 1953, entered his 
initial decision and order dismissing the 
complaint as to all respondents. He held 
that none of the charges in the complaint 
had been sustained and that, although an 
“inference of agreement could reasonably 
be drawn” from portions of the record, the 
evidence of agreement was “inconclusive.” 
He also stated that “There is no question 
of credibility presented.”* In connection 
with the price fixing charges, the examiner 
rested his decision largely on his finding 
that there was no agreement among manu- 
facturers to fix prices themselves, or to 
require jobbers to maintain resale prices. 
The examiner concluded that “what main- 


2On the basis of this statement we are en- 
titled to minimize the weight of the hearing 
examiner’s findings in accordance with the Su- 
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tenance existed was an individual matter 
with each Manufacturer down his distribu- 
tional line rather than a horizontal agree- 
ment among manufacturers, as is charged.” 


[FTC Ruling] 


The Commission sustained the hearing 
examiner’s dismissal as to 15 of the 18 
specific practices charged in the complaint, 
but reversed without dissent his findings as 
to the three remaining charges, all relating 
to establishment and maintenance of list 
prices. These were framed in the complaint 
(Paragraph Eight) as follows: 


“(9) Respondents further acted in 
formulating, and carrying out their afore- 
said agreements to restrict and restrain 
competition in that they: ... 

“(b) Have required respondent mem- 
ber manufacturers to sell ‘advertising 
specialties’ to respondent member jobbers 
on a list price basis only. . 

“(e) Have required respondent member 
jobbers to resell their products to the 
ultimate consumer at prices fixed or es- 
tablished therefor by respondent member 
manufacturers. 


“(1) Have required those respondent 
member manufacturers who sell directly 
through their own salesmen, as well as to 
jobbers, to maintain the same list prices 
for their products on their direct sales 
as are furnished to respondent member 
HODES 6 ok 


In disapproving the decision of the hear- 
ing examiner, the Commission found that 
he had limited his findings to the issue of 


possible unlawful agreement among manu- 


facturers, saying: 


“There is no charge of price fixing be- 
tween the respondent manufacturers. The 
price competition with which this pro- 
ceeding is concerned is between jobbers 
selling the products of the same manu- 
facturer. As each of the manufacturers 
who supply jobbers sells its products to 
many different competing jobbers, there 
is competition between the jobbers in the 
sale of the identical product made by the 
same manufacturer. Price cutting by one 
jobber on such merchandise directly af- 
fects other jobbers competing in the sale 
of the same products.” 


[Practices Prohibited] 


The Commission went on to hold that 
the record supported a finding that the 
jobbers acted in concert through the As- 
sociation and with the manufacturers to 
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secure resale price maintenance for the pur- 
pose and with the effect of eliminating price 
competition at the jobber level, and specif- 
ically found, to establish jurisdiction over 
respondents not served in the proceeding, 
that all members of the Association were 
represented by counsel and that the named 
respondents were in fact representative of 
the membership of the Association as a 
class. The order to cease and desist was 
entered against and served upon the As- 
sociation, the named respondents, and all 
other jobbers and manufacturers supplying 
jobbers listed in the Association’s 1952 
membership roster. The Commission’s order, 
issued March 4, 1955, banned: 


“any planned common course of action, 
understanding, agreement, combination or 
conspiracy between or among any two or 
more of said jobber respondents or be- 
tween or among any one or more of said 
jobber respondents and other jobbers not 
parties hereto, to do or perform any of 
the following acts or practices: 

“(a) Demanding that a manufacturer 
of said products establish or maintain re- 
sale list prices for any of its said products. 

“(b) Threatening to boycott a manu- 
facturer of said products which does not 
establish or maintain list prices for any 
of its said products. 

“(c) Reporting price cutting of a manu- 
facturer’s list prices established as a re- 
sult of demands or threats of a group 
of jobbers. 

“(d) Eliminating, lessening or suppressing 
price competition between or with jobbers 
of any manufacturer’s said products.” 


It further ordered the respondent manu- 
facturers supplying jobbers, the Association, 
and its officers, to cease and desist from 
“Participating in, cooperating with, assisting 
in, or carrying out” any such conspiracy 
of jobbers. 

It is this order of the Commission that 
petitioners now ask us to review and set 
aside. 


[Issue—Sufficiency of Evidence] 
_ The major contention advanced by peti- 
tioners is that there is no substantial evi- 
dence on the whole record to support the 
Commission’s finding of an unlawful agree- 


ment to maintain prices. With this con- 
tention we are unable to agree. 


[Uniformity of Practices] 
At the outset it is noted that the pricing 
practices allegedly entered into by unlawful 
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agreement were almost uniformly followed 
by petitioners. There was considerable 
testimony to the effect that members of the 
Association almost never engaged in net 
price selling. For example, a manufacturer 
witness testified: “It has been a good many 
years since I have known or heard of a 
manufacturer who sells an advertising specialty 
on a net price basis. ..”, and a jobber wit- 
ness testified: “I frankly do not know of 
any that are selling on a net price.” In ad- 
dition to this testimony, there was sub- 
stantial documentary evidence that almost 
all manufacturers required list price main- 
tenance by jobbers, and that jobbers ad- 
hered to these established list prices. 

Petitioners called two witnesses who 
testified that price cutting from established 
lists took place, but the force of this testi- 
mony was weakened when it was developed 
under cross-examination that these wit- 
nesses deviated from list prices on only 5 
per cent of sales in one case and on 5 or 8 
per cent of sales in the other. The Associa- 
tion secretary, after conceding that it was 
“seneral practice” in the industry to main- 
tain list prices, testified that he knew of 
“one or two” members who sold on a net 
price basis, but did not name them. 


[Deviation from Prices] 


It is primarily on this ground—the failure 
of any substantial body of jobbers to deviate 
from list prices—that this case is distin- 
guishable from Tag Manufacturers Institute 
v. F. T. C. [1948-1949 Trape CAsEs { 62,421], 
174 F. 2d 452 (C. A. Ist, 1949), where we 
set aside an order of the Federal Trade 
Commission. There the Commission found 
as an over-all average that “approximately 
25 per cent of the dollar volume of the ag- 
gregate total sales of all the subscribing 
manufacturers” had been at off-list prices. 
See 174 F. 2d at 458. No comparable finding 
was made in this case, and, on the basis of 
the evidence presented to the Commission, 
no such finding was possible. Because the 
record before us discloses almost complete 
adherence to list prices, a decision to re- 
verse cannot depend on the absence of 
uniformity of manufacturer or jobber be- 
havior, but only on a failure of the evidence 
to support the Commission’s finding that 
the virtual unanimity of pricing policy was 
the result of an unlawful agreement. (The 
second major issue in the Tag Manufacturers 
case related to the validity of the elaborate 
reporting system established by the Tag 
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Manufacturers Institute. There is no evi- 
dence of such a reporting system in this 
case, and none is charged.) 


[Direct Evidence Unnecessary] 


It should be emphasized that, to affirm 
the order below, it is unnecessary for us to 
find a formal agreement among the jobbers 
or direct evidence of a conspiracy. 


“The agreement may be shown by a 
concert of action, all the parties working 
together understandingly, with a single 
design for the accomplishment of a com- 
mon purpose.” 


American Tobacco Co. v. United States [1944- 
1945 TrapvE Cases § 57,317], 147 F. 2d 93, 107 
(C. A. 6th, 1944), aff’d [1946-1947 Trapr 
CAsEs J 57,468] 328 U. S. 781 (1946). 


“As in the case of most conspiracies 
to restrain trade and destroy competition, 
there is no direct evidence of any express 
agreement to do what the law forbids; 
but no such evidence is required, nor is 
the commission required to accept the 
denials of those charged with the con- 
spiracy merely because there is no direct 
evidence to establish it, for it is well 
settled that ‘The essential combination or 
conspiracy may be found in a course of 
dealings or other circumstances as well 
as in any exchange of words.’ Fort 
Howard Paper Co. v. Federal Trade Comm., 
7 Cir., 156 F. 2d 899, 905.” 


Bond Crown & Cork Co. v. F. T. C. [1948- 
1949 TravE CASES {[ 62,483], 176 F. 2d 974, 
979 (C. A. 4th, 1949). Cf. Interstate Circuit, 
Inc. v. United States [1932-1939 TrapE CASES 
7 55,205], 306 U. S. 208 (1939). 


[Documentary Evidence] 


The documentary evidence advanced by 
the Commission to prove that an unlawful 
agreement existed consists, first of all, of 
group resolutions in which the jobbers group 
in one instance “records its desire to main- 
tain manufacturer’s published prices” and 
requests manufacturers to “state on their 
price lists the necessity for the jobber to 
maintain those prices”, and in another in- 
stance requests manufacturers to mention in 
price lists that “list prices must be main- 
tained” and not to send samples to non- 
conforming jobbers. These resolutions were 
forwarded to the manufacturers group meeting 
as an indication of the opinions of the 
jobbers. The manufacturers responded by 
expressing “complete accord” or by accept- 
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ing “the spirit” of the requests. There is 
considerable evidence that there were many 
other occasions where the jobbers group 
discussed and condemned price cutting. For 
example, in its meeting of March 7, 1949, 
discussion resulted in the “concluding sug- 
gestions” that every effort should be made 
to hold the line on prices. 


The record also contains documentary 
evidence of a so-called “campaign” by the 
jobbers to maintain list prices. At the meet- 
ing of the jobbers group of March 31, 1947, 
the secretary raised the issue of net price 
selling and suggested that the jobbers take 
“sroup action” on the topic. The jobbers 
discussed the question at their meeting and 
concluded that they were “in agreement” 
that net pricing was not sound for the in- 
dustry and that there was a “joint re- 
sponsibility” for correcting this. When 
informed of this action, the manufacturers 
group at its meeting stated that they were 
“in agreement with the Jobbers Group.” 
The next fall, on October 10, 1947, a brief 
report was submitted to the manufacturers 
on the outcome of the “ ‘net pricer campaign’ 
which had been approved by both jobbers 
and manufacturers” to the effect that the 
effort to dissuade some new manufacturers 
from selling at net prices had been favor- 
ably received. The enduring interest in 
eliminating net price selling is reflected in 
the secretary’s recommendation a year later 
of a “persuasive educational endeavor” to 
alter the practice of those still adhering to 
net price selling. 

In addition, there is uncontradicted evi- 
dence that jobbers would “police” one an- 
other, that is, report to a manufacturer any 
price cutting on his line. Further, the 
secretary of the Association developed a 
form letter which he sent to manufacturers 
reported to have sold on a net price basis. 
This letter strikes us as a particularly im- 
portant item of evidence, reflecting not only 
the attitude of the jobbers and the Associa- 
tion towards price cutting, but also the 
nature of the steps taken to enlist manu- 
facturer support. The pertinent portion 
follows: 


“The purpose of this letter is to tell you 
of the jobber’s disfavor of net prices and 
to show you the traditional, desired and 
safe method of presentation of prices to 
the advertising specialty industry. This 
action was requested at the recent meet- 
ing of the Jobbers Group of the As- 
sociation. 
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“The established jobber knows that any 
advertising specialty sold on a net price 
basis very soon becomes a ‘price football’ 
—it will be sold at all kinds of prices— 
and that the salesmen’s commission as 
well as the jobber’s margin suffer there- 
by. The result is that products presented 
at a net price to jobbers are avoided by 
established jobbers. Selling effort is put 
on products that are presented in the 
usual manner and which, as a result, have 
greater stability. 

“The worthwhile and responsible jobber 
will not handle a line unless the manu- 
facturer sets and maintains the price. He 
cannot afford to put his selling efforts be- 
hind a product which is unstable price- 
wise. 

“There is another reason, too, why ‘net 
prices’ are not acceptable. It is a legal 
reason and is based on federal law—the 
Robinson-Patman Act—popularly known 
as the anti-price-discrimination law. In 
view of established selling methods in the 
advertising specialty industry, this law 
requires that the manufacturers’ estab- 
lished price be maintained. Hence, the 
effect of the law is that the manufacturer 
is responsible for the price at which his 
goods are sold. It is the manufacturer’s 
responsibility to establish his prices to the 
ultimate buyer—the advertiser—and to 
insist that such prices are maintained. 

“Thus, the safe and sound method of 
operating under these conditions is the 
customary way for this industry: The 
manufacturer to establish the price of his 
goods to the advertiser in the quantity 
ranges; and advise jobbers and salesmen 
what their discounts and commissions are 
for selling these goods at these prices.” 
(Italics in original.) 

Finally, we refer to statements in both the 
the jobbers and manufacturers manuals 
which recommend maintenance of resale 
prices and elimination of price cutting, and 
to general statements contained in the con- 
stitution and by-laws of the Association and 
in the member’s creed to the effect that 
the purpose of the Association, among 
other things, was to “establish and main- 
tain fair practices” and that each member 
believes “in the maintenance of established 
policies and selling prices.” 


[Petitioners’ Evidence] 


Petitioners rely primarily on the testi- 
mony of Association, jobber and manu- 
facturer witnesses denying that an agreement 
took place and supporting a differing inter- 
pretation from our own of the documentary 
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evidence presented by the Commission and 
recited in part above. The Association’s 
resolutions and discussions are represented 
as recommendations or a “consensus of 
opinion” as to good practice in the industry, 
a consensus which involved “absolutely no 
obligation” and which was not binding on 
anyone. Secondly, petitioners point to evi- 
dence that the secretary of the Association 
on two occasions cautioned the membership 
that they should not participate in “collu- 
sive action” to fix prices. Finally, it is 
argued, consistently with the findings of the 
hearing examiner, that the Association’s 
constitution and the member’s creed were 
“general, platitudinous, bland and indefinite” 
and “were not taken seriously.” 


[Findings Supported by Evidence] 


A balanced reading of the evidence, taken 
in conjunction with the fact that the over- 
whelming majority of sales actually were on 
list prices, leads us to the conclusion that 
there is substantial evidence on the whole 
record to support the Commission’s find- 
ings. The strong and continuous interest 
of the jobbers in perpetuating a system of 
list prices is indisputable. It is to be ex- 
pected that petitioners’ witnesses would 
deny that there was an agreement, but this 
testimony does not offset in our judgment 
the quite compelling documentary evidence 
of a planned common course of action or 
understanding among the jobbers which 
can be properly characterized as an “agree- 
ment” within the doctrine of the Bond 
Crown and Cork Co. and American Tobacco 
Co. cases, supra. We have here far more 
than mere parallelism in business behavior, 
which of itself might not justify a finding 
of conspiracy, and it suffices to point to 
the evidence quoted above to dispose of peti- 
tioners’ claim that the Association served 
solely as a forum for the “good old American 
custom” of “grousing.” 


[Coercion] 


Petitioners present a series of specific 
arguments in defense of their conduct, none 
of which, however, impairs the conclusion 
that an agreement existed and that such 
agreement was unlawful. They first main- 
tain that there was no coercion of either 
jobbers or manufacturers, and that this in- 
dicates that no agreement existed. But it 
is settled that no provision to compel ad- 
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herence to an unlawful agreement is neces- 
sary to invalidate it under the Federal Trade 
Commission Act, see F. T. C. v. Pacific 
States Paper Trade Assn., 273 U. S. 52, 62 
(1927), and this rule would seem to apply 
squarely to the alleged agreement or under- 
standing among the jobbers. It is arguable, 
however, that because the Commission specifi- 
cally found that the jobbers “required” the 
manufacturers to engage in illegal pricing 
practices, the court, in order to sustain the 
Commission, must find evidence of coercion. 
In fact the record is not lacking in such 
evidence. It is first noted that the jobbers 
were the customers of the manufacturers 
and that any reliable indication, such as a 
group resolution or the form letter above, 
that the jobbers felt strongly about particu- 
lar business practices, was bound to have a 
substantial persuasive effect on the manu- 
facturers. This conclusion is buttressed by 
testimony from petitioners’ own witnesses 
that concerted action by jobbers would in- 
fluence manufacturers, indeed, that jobbers 
“would whip [an errant manufacturer’s] 
ears down and bring him into line and tell 
him the facts of life very quickly.” Apart 
from general statements of the effect of 
jobber action upon manufacturers, there is 
evidence that economic coercion existed 
specifically with respect to price mainte- 
nance. For example, a jobber witness tes- 
tified: “I will not select a line of an 
advertising specialty that is offered to me 
on a net price basis.” 


[Traditional Practice] 


Petitioners next point out that the use 
of list prices had been traditional in the 
industry long prior to 1940, the beginning 
of the period covered by the complaint. 
Even if this be so, it does not alter the 
result. In the first place, it is not clear that 
this “traditional practice’ was itself legal, 
for a prohibited conspiracy may have ex- 
isted before 1940. Secondly, whether or 
not the pre-1940 practice was the result of 
individual or joint action would not affect 
our conclusions concerning post-1940 be- 
havior if price maintenance since 1940 was 
founded on an unlawful agreement. In 
other words, even if the practice of list 
pricing started legally, it could nevertheless 
have become the subject of a conspiracy if, 
after the Association became active, there 
was an improper agreement to keep prices 
at an elevated level. 
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[Business Reasons] 


A third argument advanced by petitioners 
is that there were “business reasons” for 
list price selling as well as for the practice 
of individual manufacturers’ urging their 
jobbers to observe list prices. But the ex- 
istence of sound business reasons for selling 
at uniform prices is not a defense to a 
proven conspiracy to fix prices. United 
States v. Masonite Corp. [1940-1943 TrapE 
Cases J 56,209], 316 U. S. 265, 276 (1942); 
cf. United States v. Socony-Vacuum Oil Co., 
Inc. [1940-1943 Trape Cases { 56,031], 310 
U. S. 150, 221-22 (1940). It is arguable, 
however, that the presence of business 
reasons may be evidence that each jobber 
or manufacturer arrived independently at 
the identical conclusion that list price sell- 
ing was beneficial, thus negating the in- 
ference of an unlawful conspiracy. The two 
business reasons offered by petitioners are 
(1) that manufacturers like to have their 
products offered to different customers at 
the same price for the same quantities, and 
(2) that because a jobber might handle the 
products of as many as 150 manufacturers, 
if he had to compute mark-ups and issue 
his own price list it would impose a tre- 
mendous clerical and mechanical burden on 
him. The first reason is unacceptable be- 
cause a rule adopted on this basis would 
completely frustrate enforcement of both 
the Sherman Act and the Federal Trade 
Commission Act by permitting manufac- 
turers so inclined to prevent any price 
competition on their products. The second 
reason is logically sound, but because peti- 
tioners introduced no testimony to prove 
that this clerical problem was either wide- 
spread or in fact the basis of list price 
selling by the individual manufacturers, the 
Commission had a right to disregard it in 
the light of substantial evidence pointing 
to another conclusion. 


[Robinson-Patman Act] 


A fourth argument of petitioners is that 
no conspiracy existed because any price 
maintenance flowed from the impression of 
Association members that the Robinson- 
Patman Act required manufacturers to es- 
tablish and maintain uniform list prices. 
This impression of the law by members of 
the Association was translated into periodic 
“Robinson-Patman Resolutions” which re- 
corded their belief that the Robinson-Pat- 
man Act required manufacturers to establish 
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and maintain uniform list prices. Even if 
adherence to list prices stemmed from such 
an innocent misapprehension of the mean- 
ing of the Robinson-Patman Act, it is 
legally irrelevant. The purity of petitioners’ 
motives is immaterial if in fact they were 
engaged in an unlawful combination banned 
under the Federal Trade Commission Act. 
Cf. Eugene Dietzgen Co. v. F. T. C. [1944- 
1945 TravEe Cases J 57,216], 142 F. 2d 321, 
329 (C. A. 7th, 1944). 


[McGuire Act] 


A fifth issue presented by petitioners con- 
cerns the right of manufacturers to fair- 
trade their products under the McGuire 
Act, 66 Stat. 632. Although it is not clear 
precisely what objection petitioners raise 
in this connection, any possible difficulty 
is effectively overcome by the following 
proviso in the Commission’s order: 

“Provided, however, that nothing here- 

in shall be interpreted as prohibiting a 

manufacturer from establishing and main- 

taining resale prices on its products in 
any manner exempted from the prohibi- 


tions of the Federal Trade Commission 
Act by the McGuire Act.” 


[Industry Segment Affected] 


Sixth, we might comment on the fact, 
stressed by petitioners, that they represent 
only a minor part of the advertising specialty 
industry and that all manufacturers en- 
gaged solely in direct selling have been dis- 
missed as defendants in this action. While 
this may suggest that the Commission’s 
order perhaps will not have a substantial 
effect on the advertising specialty industry 
as a whole, it cannot bar proceedings to 
eliminate whatever unlawful practices do 
exist. Whether the statutory scheme de- 
vised by the Congress to ensure price com- 
petition operates unfairly or unevenly with 
reference to a specific segment of a particu- 
lar industry is a consideration of policy 
which must be addressed to Congress, not 
to the courts. 


[Representation of Unnamed Parties] 


The other major issue raised by peti- 
tioners is a challenge to the jurisdiction of 
the Commission over those members of the 
Association who were not named in or served 
with the complaint. This contention must 
be rejected, however, on either one of two 
independent grounds. First of all, the un- 
named petitioners, including foreign members 
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of the Association, were in fact represented 
by counsel at the hearing. The evidence 
to this effect is substantial and consists of 
(a) the letter of appearance for petitioners’ 
counsel, dated March 24, 1952, which covered 
“all respondents .. . except Kromex Indus- 
tries, Inc.”; (b) the stipulation as to identi- 
fication, authenticity and genuineness of 
certain documents entered into on April 24, 
1952 which was “between the Federal Trade 
Commission and Advertising Specialty 
National Association and its members, re- 
spondents in the above entitled matter’: 
and (c) statements by petitioners’ counsel 
at the hearing before the Commission that 
he was representing the entire membership 
of the Association. In short, there is ample 
support for the Commission’s finding that 
the unnamed petitioners were in fact repre- 
sented by counsel, and we are able to dis- 
pose of the jurisdictional argument on this 
ground. Cf. California Lumbermen’s Council 
v. F. T. C. [1940-1943 Trave Cases { 56,307], 
115 F. 2d 178 (C. A. 9th, 1940). 


[Class Action] 


Secondly, even if the unnamed petitioners 
were not represented by counsel, the pro- 
ceeding was a proper class suit and the 
named respondents were representative of 
the entire class. Petitioners do not chal- 
lenge the Commission’s general authority 
to proceed in class suits, see Chamber of 
Commerce of Minneapolis v. F. T. C., 13 F. 
2d 673 (C. A. 8th, 1926), but do maintain 
that, of the three traditional requisites for 
proper class suits, the instant action fails 
to support a finding of two of them: (a) 
That the members of the Association were 
sO numerous as to make it impracticable 
to bring all of them before the Commission. 
In this proceeding petitioners constitute a 
class of over 300 members, which appears 
a sufficient number to fall within the ac- 
cepted legal test of the “impracticability” 
of joining them as respondents. Tusa vw. 
Potofsky, 90 F. Supp. 175 (D. C. S. D. N. Y. 
1950) (50 held impracticable); Gonzales v. 
Sheely, 96 F. Supp. 1004 (D. Ariz. 1951) 
(300 held impracticable). This conclusion 
is strengthened by the fact that the mem- 
bers of the Association were not fixed in 
number, but changed from year to year. 
“Tmpracticability” does not mean “impos- 
sibility,” but only the difficulty or incon- 
venience of joining all members of the class. 
See Pacific Fire Ins. Co. v. Reiner, 45 F. 
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Supp. 7/03 (DuCCet Ren Dei_a1942)s003 
Moore’s Federal Practice 3423 (2d ed. 1948). 
The finding here must be supported, par- 
ticularly in view of the doctrine that the 
determination of “impracticability” is a mat- 
ter of the trial court’s (or in this case the 
Commission’s) discretion, not to be upset 
in the absence of clear abuse. Pelelas v. 
Caterpillar Tractor Co., 113 F. 2d 629 (C. A. 
7th, 1940), cert. denied 311 U. S. 700 (1940) ; 
Weeks v. Bareco Oil Co, [1940-1943 TRADE 
CASES { 56,173], 125 F. 2d 84, 90 (C. A. 7th, 
1941); Rank v. Krug, 90 F. Supp. 773, 805 
CDF CFS. DsGals 1950) 


(b) The named respondents were rep- 
resentative of the entire class. Petitioners 
urge that, because the products manufac- 
tured and sold were not comparable and be- 
cause there were elements of individuality 
among the members of the organization, the 
respondents therefore were unrepresentative 
of the entire class. 


It is the unity of interest among mem- 
bers of the class which is controlling. “In 
determining the question [of adequate rep- 
resentation] the court must consider (1) 
whether the interest of the named party is 
co-extensive with the interests of the other 
members of the class; (2) whether his in- 
terests are antagonistic in any way to the 
interests of those whom he represents; (3) 
the proportion of those made parties as 
compared with the total membership of 
the class; (4) any other factors bearing on the 
ability of the named party to speak for the 
rest of the class . . ..” 3 Moore’s Federal 
Practice, 3425 (2d ed. 1948). 

We have no doubt that the class suit in 
this case is valid under the above criteria. 
The members of the Association have com- 
mon and consistent interests and have con- 
sidered themselves part of “an integrated 
industry—manufacturing and jobbing—all 
within a common boundary;” the proportion 
of those made parties seems adequate; and 
no reasons have been presented which 
would detract from the ability of the named 
parties to speak for the entire class. Cf. 
Chamber of Commerce of Minneapolis v. 
PF. T. C., supra, 13 F. 2d 673. 


[Foreign Members] 


Finally, foreign members of the Associa- 
tion are properly bound by the Commission’s 
order. Petitioners first argue that the Com- 
mission made no finding that eight foreign 
companies that were members of the As- 
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sociation did business in the United States 
or otherwise were subject to Commission 
jurisdiction. This is erroneous, for the Com- 
mission listed no exceptions to its finding 
that the members of the Association were 
engaged in interstate commerce. Petitioners’ 
major point is invalid because it is established 
that foreign as well as domestic companies 
may be subject to federal anti-trust decrees, 
Timken Roller Bearing Co. v. United States 
[1950-1951 TrapE CAsEs { 62,837], 341 U. S. 
593 (1951); United States v. Imperial Chemi- 
cal Industries, Ltd. [1950-1951 TRADE CASES 
{ 62,923], 100 F. Supp. 504 (D. C. S. D. N. Y. 
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1951), and that in a proper class suit the 
fact that all members of the class are not 
within the jurisdiction of the court where 
the suit is tried does not exempt foreign 
members from the judgment. Supreme 
Tribe of Ben-Hur v. Cauble, 255 U. S. 356, 
367 (1921); Fitzgerald v. Dillon, 92 F. Supp. 
681. .CDrsGv BoD: Ne Vin, 1950) pe Seen tlant 
and Wechsler, The Federal Courts and the 
Federal System 934-35 (1953). 


[A firmed] 


The order of the Federal Trade Commis- 
sion is affirmed. 


[7 68,529] The Fort Wayne Cleaners and Dyers Association, Inc., Victor Townsend, 
Leonard Walters, Vernon C. Vice, Paul E. Lerch, and William B. Leggett, Appellants v. 
Glenn R. Price, Paul Casper, Curtis Rouch, George A. Pring, and Robert Lee, Appellees. 


In the Appellate Court, State of Indiana. In Banc. No. 18802. Filed November 1, 1956. 
Appeal from the Superior Court of Allen County. Hon. Davin R. Heaton, Special Judge. 


Indiana Combinations and Monopolies Law 


Combinations and Conspiracies—State Antitrust Laws—Practices—Price Fixing—A 
trial court was warranted in finding that an association of dry cleaners and certain of its 
officers conspired to fix prices for dry cleaning services and prevented a drive-in dry 
cleaner from lowering his prices and from obtaining the benefit of a building which he 
had constructed for the purpose of conducting a dry cleaning establishment, where the 
evidence established that (1) the association established minimum wholesale and retail 
prices for cleaning and dyeing services, (2) the members of the association agreed to be 
bound by such prices, (3) the association advised the drive-in cleaner that he could not 
advertise on radio or in newspapers if he gave discounts from the established prices, (4) 
that a radio station refused to accept the drive-in cleaner’s advertising, (5) acts of van- 
dalism were committed upon and to the drive-in cleaner’s establishment, (6) the drive-in 
cleaner was compelled to agree to maintain prices fixed by the association in order to 
obtain insurance on his goods, (7) the fixed prices of such services were policed by the 
association, and (8) the association took away the drive-in cleaner’s customers by threats 
and prevented people from working for the drive-in cleaner. 


See Combinations and Conspiracies, Vol. 1, J 2335.16. 


Combinations and Conspiracies—State Antitrust Laws—Applicability to Services— 
Dry Cleaning Business.—In an action charging that an association of dry cleaners and 
certain of its officers conspired to fix prices for dry cleaning services, the association’s 
contention that the complaint did not charge a conspiracy because it was not engaged 
in a trade or commerce within the meaning of the Indiana antitrust laws was rejected. 
There is nothing in the laws which limits their application to merchants selling com- 
modities. The laws cannot be construed to permit monopolies among those engaged in 
business where property or tangible articles involved are not sold. Furthermore, the asso- 
ciation provided regulations for the control of trade practices in the dry cleaning business. 


See Combinations and Conspiracies, Vol. 1, J 2385. 


Combinations and Conspiracies—State Antitrust Laws—Procedure—Judgments— 
Reasonableness of Damages.—A judgment of $13,475.00 rendered in favor of an operator 
of a drive-in dry cleaning establishment who charged a conspiracy to destroy his business 
by price fixing was not excessive. The cleaner’s plant was especially built for a drive-in 
cleaning establishment, and the cleaner did not operate trucks. From the evidence, the 
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court could infer that the drive-in cleaner could not operate on equal terms with com- 
petitors unless he gave a discount from the defendants’ established prices to cash and 
carry customers. Evidence that his gross income increased during periods when he gave 
a discount alone established damages in excess of $15,000.00. The amount of damages 
awarded was not the result of prejudice, passion, or corruption. 


See Combinations and Conspiracies, Vol. 1, J 2403. 
For the appellants: James P. Murphy, C. A. Lincoln, and J. Byron Hayes, Fort 


Wayne, Ind. 


For the appellees: J. A. Bruggeman, William F. McNagny, and Barrett, Barrett & 
McNagny, Fort Wayne, Ind., for Glenn R. Price. 


[Nature of Action] 


KENDALL, Chief Judge [In full text]: Glenn 
R. Price, appellee herein, plaintiff below, 
brought this action for damages, alleging 
conspiracy and acts constituting restraint 
of trade on the part of appellants, praying 
for damages sustained, together with three- 
fold penalty, pursuant to the provisions of 
Acts 1907, ch. 243, § 7, together with costs 
and attorney fees; that the appellants be 
temporarily and permanently enjoined and 
restrained from fixing prices for the dry- 
cleaning business of Fort Wayne and from 
interfering with appellees’ employees and 
preventing the appellee from fixing his prices 
for his drive-in cleaning establishment. 


[Trial Court Ruling] 


Trial by court. Judgment rendered in 
favor of appellee for Thirteen Thousand, Four 
Hundred and Seventy Five ($13,475.00) 
Dollars and a permanent injunction against 
the appellants. 

The appellants filed a joint and several 
demurrer contending that the amended 
complaint did not state facts sufficient to 
constitute a cause of action which was over- 
ruled by the trial court. 


New trial motion contends that the deci- 
sion of the trial court is not sustained by 
sufficient evidence and is contrary to law; 
that the damages assessed by the court are 
excessive. 

The Assignment of Errors are (1) Al- 
leged error in overruling the separate and 
several demurrer to appellees’ amended 
complaint, and (2) Overruling of appellants’ 
motion for new trial. 


[Defendants] 


The appellants consist of the Fort Wayne 
Cleaners and Dyers Association, Incorpo- 
rated, an Indiana, non-profit corporation, 
and certain individuals as officers and 
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trustees charged as such with directing the 
business affairs of the Association who had 
participated in the alleged plan as charged 
by appellees of conspiring together to de- 
stroy his business. Most all of the dry 
cleaners in the area belonged to the As- 
sociataion. At one time, appellee Smith be- 
longed, but, upon failure to pay dues, was 
dismissed. 


[Complaint] 


For a thorough understanding of the is- 
sues, we set out certain rhetorical para- 
graphs of the amended complaint to which 
the demurrer was addressed: 


“4. All the defendants hereinabove 
named have been and now are in a 
wrongful and illegal conspiracy to estab- 
lish, maintain and enforce an arbitrary, 
unreasonable and agreed upon program 
and policy relating to the operation of the 
dry cleaning business in the City of Fort 
Wayne, Indiana, and said conspiracy has 
been formed for the purpose and with the 
intent of unlawfully and unreasonably 
eliminating, restricting and preventing 
competition in the dry cleaning business 
in and about the City of Fort Wayne, and 
of fixing prices to the general detriment 
of the public and this plaintiff. Said con- 
spiracy so agreed upon by the defendants 
has been accomplished and carried out by 
the defendants and persons acting under 
their instructions and directions, and on 
their behalf by diverse methods, means, 
agreements and actions hereinafter more 
particularly described. 


“5. In the summer of 1948, the plain- 
tiff constructed a new and modern dry 
cleaning plant at 1830 Maumee Avenue in 
the City of Fort Wayne, in the midst of 
the small shopping center, including a 
Kroger store, a service station and a 
Miller’s ice cream store. This plant was 
so constructed that it could be profitably 
operated on a cash-and-carry basis, there- 
by reducing the cost of dry cleaning to 
the public, for such service can be furnished 
to the public for a lower price when cus- 
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tomers bring their own goods in for dry 
cleaning and pay the charges upon receipt 
of the cleaned clothes than when the 
cleaner must incur the additional costs of 
calling for and delivering the clothes. 


“6. In November of 1950, the plaintiff 
proposed to the defendants that price dif- 
ferential should be established between a 
cash-and-carry service and a service in- 
cluding delivery of the merchandise, but 
they refused to approve any such differential. 


“7. Early in 1952, the plaintiff notified 
the defendant corporation and its presi- 
dent, the defendant Victor B. Townsend, 
that effective March 3, 1952, he would 
give a discount of 10 per cent on the regu- 
lar price charged by the members of the 
said corporation for dry cleaning in Fort 
Wayne, in order to reimburse his cus- 
tomers for their time and trouble in bring- 
ing in and calling for their clothes. Upon 
receiving such notice, the defendant Victor 
B. Townsend advised “the plaintiff that 
he should not give such a discount and a 
few days later, the plaintiff’s membership 
in the defendant corporation was can- 
celled for nonpayment of dues. 


“8. Thereafter, other members of the 
defendant corporation and persons acting 
on its behalf and on behalf of the individual 
defendants attempted to dissuade the 
plaintiff from giving this discount to his 
customers and advised him that if any- 
thing happened to him or his plant, he 
should not blame all of the members be- 
cause they all did not believe in that kind 
of stuff. 


“10. On February 29, 1952, the plaintiff 
signed a contract and made a downpay- 
ment for spot announcements on Radio 
Station WKJG. On March 1, the con- 
tract was rejected and the representatives 
of said radio station refused to put the 
announcement on the air stating that they 
had the right to refuse any advertising. 
Plaintiff believes and, therefore, alleges 
that the refusal of the said advertising by 
the said radio station was entirely due to 
improper pressure applied by the defend- 
ant corporation and its members and their 
refusal to give any business to any adver- 
tising medium which carried the advertis- 
ing of this plaintiff. 

“12. By reason of the facts hereinabove 
alleged, the plaintiff was compelled to and 
did discontinue the 10 per cent discount 
which he had offered his customers and 
since discontinuing the same his shop has 


not been vandalized and he has been per- 
mitted to stay in business. 


nto. The conspiracy and unlawful com- 
bination in restraint of trade entered into 


1 68,529 


Court Decisions 
Fort Wayne Cleaners and Dyers Assn., Inc. v. Price 


Number 63—194 
12-13-56 


and between the defendants and perpe- 
trated by them is intended to and does 
prevent the plaintiff from furnishing drive- 
in cleaning service to the public who de- 
sires to use the same at a price below 
that fixed by the defendant corporation 
and its members. 


“16. The said defendants have agreed 
together and are now preventing free com- 
petition in the dry cleaning business in 
and about the City of Fort Wayne, Allen 
County, Indiana. 


“17, Said conspiracy and unlawful agree- 
greement by and between the defendants 
is designed to and does advance the price 
or cost to the public of cash-and-carry dry 
cleaning service.” 


[Contentions of Defendants | 


The basis of appellants’ demurrer is that 
in the caption of the complaint, the appel- 
lants, other than the Association, are sued 
individually and that the complaint contains 
no allegation against them in such individual 
capacity; that the amended complaint is 
based on Title 23, § 23-116, Burns’ 1933 
Stat. Appellants contend that “it is clear 
the complaint is not a common-law action 
and its sufficiency, or the resulting judg- 
ment, cannot be sustained by recourse to the 
common law.” Citing case of Dye v. Car- 
michael Produce Co. (1917) 64 Ind. App. 653, 
116 N. E. 425; Knight & Jillson Co. v. Miller 
(1909) 172 Ind. 27, 87 N. E. 823. 


In addition to the acts alleged charging 
unlawful conspiracy, the amended complaint 
also charges: 


“(19) By so confederating together and 
conspiring one with another, the defend- 
ants are depriving this plaintiff of the 
right and privilege of running his own 
business in his best interests and that of 
the public, and the defendant corporation 
and its members are now threatening, 
have threatened, and will put the plaintiff 
out of business if he does not meet and 
maintain arbitrary prices fixed by it and 
otherwise conform to the wishes of the 
members of the defendant corporation.” 


It is argued that the individuals compris- 
ing the Association are engaged in a single 
business; that they do not own the article 
that they service; that they do not deal in 
commodities, merchandising or the like; that 
all they offer is their services; that dry 
cleaners or dyers are not tradesmen and 
are not engaged in commerce as generally 
understood in relation to anti-trust statutes. 


© 1956, Commerce Clearing House, Inc. 
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[Common Law Action] 


The manner in which a defendant is sued 
is not determined by the caption of the com- 
plaint but rather by the allegations of the 
complaint. State ex rel. Young v. Niblack 
(1951) 229 Ind. 596, 99 N. E. 2d 839. 


Paragraph four charges “all the defend- 
ants” of being engaged in wrongful and 
illegal conspiracy. 


Paragraph eight charges that the action 
taken by “members of the defendant corpo- 
ration and persons acting on its behalf and 
on behalf of the individual defendants * * *.” 


In paragraph nine, allegation is made to 
“pressure” being made on one of appellee’s 
customers at a meeting of members “of the 
defendant corporation and with the approval 
of the individual defendants.” 


Generally, paragraphs fifteen, sixteen, sev- 
teen, eighteen, nineteen and twenty are alle- 
gations concerning defendants’ conspiracy 
and combining to destroy appellees’ business. 


As we interpret the amended complaint, 
it charges a combination of acts as com- 
plained of by appellee unlawful at common 
law, sufficient to withstand a demurrer. 
There can be no doubt in this state that it 
is an actionable wrong to interfere, either 
directly or indirectly, with the business of 
another without cause or justification and 
that all parties to such combination are 
liable for the acts illegally done in pursuance 
of such conspiracy and for the consequent 
loss sustained, whether they be active par- 
ticipants or not. Jackson et al. v. Stanfield 
et al. (1894) 137 Ind. 592, 36 N. E. 345, 
citing Moore v. Bennett, 140 Ill. 69; Wade v. 
Culp (1940) 107 Ind. App. 503, 23 N. E. 2d 
615. 


[Services Subject to Monopoly Law] 


In regard to the monopoly statute, appel- 
lants contend that no conspiracy is charged 
because they are not engaged in a trade or 
commerce as the words are used in §§ 23-116 
and 23-117, Burns’ Anno. Stat. and proceed 
to argue that appellants are only rendering 
a personal service. We can find nothing in 
the statute which lends support to appel- 
lant’s contention, thereby limiting it to mer- 
chants alone. Without going into detail, it 
seems fundamental that there are many 
trades in this modern era in which com- 
modities are not bought or sold, viz: the 
trucking industry, warehousing, taxi busi- 
ness, railroads, steamship lines and many 
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others. To adopt appellants’ interpretation 
of the statute would be to permit monopo- 
lies among those engaged in business where 
property or tangible articles involved are 
not sold. Furthermore, the record before 
us reveals an exhibit introduced into evi- 
dence entitled “Code of Fair Competition 
of the Fort Wayne Dry Cleaners’ Associa- 
tion,’ which provided for a committee to 
settle matters “regarding fair trade and 
practices.” In substance, appellants’ own 
organization provided regulations for the 
control of such trade practices. 


The Sherman Anti-Trust Act, 15 U. S.C. A. 
§3, uses such phraseology as “trade or 
commerce” which is practically the same as 
used by our statute. 


In the case of Atlantic Cleaners & Dyers 
v. U, S. (1932) [1932-1939 TRApE CAsEs 
{ 55,007] 286 U. S. 427, it was held that that 
Act (Sherman Anti-Trust Act) applied to 
dry cleaners. We, therefore, believe that 
the amended complaint is sufficient as against 
demurrer insofar as it [its] charges regard- 
ing the violation of the Indiana anti-monop- 
oly statute. 

[Sufficiency of Evidence] 

We thusly proceed to examine what evi- 
dence there is in support of the allegations 
to support the judgment of the trial court. 
One of the field-men for appellants’ Associa- 
tion told appellee that if he gave the dis- 
count he could not advertise on radio or in 
newspapers and that if he cut prices “things 
can happen to you”; that appellee did offer 
a discount for cash and carry cleaning and 
that thereafter vandalism was committed 
upon and in appellee’s dry cleaning drive-in 
establishment causing damages; that appel- 
lee contracted with a radio station for ad- 
vertising and paid therefor, but shortly 
thereafter, the radio station refunded the 
money and stated in substance they could 
not accept his advertising; that after the 
vandalism was committed, of which there 
was no proof as to whom did it, the appellee 
was unable to procure insurance on his goods 
unless he agreed to maintain prices fixed 
by appellants, which policy bears the fol- 
lowing endorsement: 

“In view of the rate and premium 
charged it is understood and agreed that 
during the term of this policy the assured 
shall observe same charges for cleaning as 
are generally in effect in Fort Wayne, In- 
diana and in event he alone decides to es- 
tablish a price deviation that the coverage 
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under Vandalism and Malicious Mischief 
shall be void.” 


That after securing the insurance, the ap- 
pellee maintained the prices as established 
by appellants. The “Code of Fair Competi- 
tion” of the appellant organizations con- 
tains the following provisions: 


“7, Selling Below Regional Price: The 
sale of any cleaning or dyeing service in 
or for delivery to or for sale in the city of 
Fort Wayne or locality at less than the 
minimum wholesale or retail price for 
such service, as established by the As- 
sociation. 

“12. Minimizing Standards of Quality: 
Giving discounts for partially completed 
work or service. 

(a) Less delivery service 

(b) Less spotting service 

(c) Less pressing service 

This applies to both plants and press 
shops.” 


Members of the Association were required 
to sign an Operating Agreement” which 
was signed by all appellants and bound 
themselves as follows: 


“4. Tncident to said ‘Code of Fair Com- 
petition’ and as a part thereof and as a 
part of this contract, minimum prices for 
the sale of any cleaning or dyeing service 
in or for delivery to or for resale in the 
City of Fort Wayne or locality shall be 
established by the Association. As so es- 
tablished and scheduled from time to time 
by the Association, said minimum prices 
shall be binding upon all of the parties to 
this contract.” 


To police appellants’ organization, a field- 
man was hired by the Association, and, 
among his duties, was to see that there was 
not any price cutting. Appellant Lerch en- 
deavored to persuade appellee not to dis- 
count his work, as well as appellant Leggett. 
There is further evidence that appellants 
used pressure in protecting their territory 
from discounting prices; that the appellant 
association took away appellees’ customers 
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by threats and prevented people from work- 
ing for appellees and refused to deal with 
the union that represented the dry-cleaning 
workers in Fort Wayne. This type of evi- 
dence was of sufficient probative value that 
the trial court was warranted in finding that 
it substantiated the allegations of actionable 
conspiracy as charged by appellants, the 
evidence further was of such a nature, oral 
and written, that the trial court was war- 
ranted in finding that appellants intended to 
and did prevent appellee from lowering 
prices and from obtaining the benefit of a 
building which he constructed for the pur- 
pose of a dry-cleaning establishment. 


[Damages | 


Appellants complained that the damages 
are excessive. We cannot overlook the fact 
that appellees’ plant was built especially for 
a drive-in cleaning establishment in 1948. 
He did not operate trucks, and the evidence 
was of such probative value that the court 
could infer that Mr. Price could not operate 
on equal terms with competitors unless he 
gave a discount to cash and carry cus- 
tomers; that up until June, 1955, appellee 
owned and operated for three weeks giving 
a discount; that during those three weeks 
his gross income went up between Forty 
($40.00) Dollars to Forty-Five ($45.00) Dol- 
lars the first week, Eighty ($80.00) Dollars 
the second week, and One Hundred ($100.00) 
Dollars the third week with no increase in 
expense of operation. This evidence alone 
establishes damages in excess of Fifteen 
Thousand ($15,000.00) Dollars considering 
only the three years between the date of 
judgment and date of vandalism. 

From a thorough consideration of the evi- 
dence and the law applicable thereto, this 
court cannot say that the amount of dam- 
ages awarded by the trial court were the 
result of prejudice, passion or corruption. 

Judgment affirmed. 

KELLEY, J. not participating, 


[| 68,530] Holophane Company, Inc. v. United States. 
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Sherman Antitrust Act 


i Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Injunctive Decrees—Appellate Review.—A decree entered against a manufacturer on a 
finding that it violated Section 1 of the Sherman Act by engaging in a conspiracy to 
restrain trade in prismatic glassware and illuminating appliances among the several states 
and with foreign nations was affirmed. 


See Combinations and Conspiracies, Vol. 1,  2005.063, 2005.729, 2011.279, 2013.281; 
Department of Justice Enforcement and Procedure, Vol. 2, § 8233.627, 8233.650, 8233.775. 


For the appellant: Howard F. Burns, Richard F. Stevens, Sam S. Fitzsimmons, and 
Donald W. Gruettner, Cleveland, Ohio; and Sheppard Broad and Lewis Horwitz, Miami 
Beach, Fla. 


For the appellee: J. Lee Rankin, Solicitor General; Victor R. Hansen, Assistant 
Attorney General; and Daniel M. Friedman and Ernest L. Folk, III, Attorneys, Depart- 
ment of Justice. 


Affirming a judgment of the U. S. District Court, Southern District of Ohio, Eastern 
Division, 1954 Trade Cases {| 67,679. 


[Affirmed] Cases {J 67,679] except paragraph XI, and 
Per Curtam [Jn full text]: The Court that paragraph is affrmed by an equally 
unanimously affirms the judgment and _ divided Court. 
decree of the District Court [1954 TRrapE 


[J 68,531] Cott Beverage Corporation v. Canada Dry Ginger Ale, Incorporated, 
Roy W. Moore, Kingman Moore, Roy W. Moore, Jr., William J. Williams, S. Bayard 
Colgate, Wilbur M. Collins, William N. Enstrom, Kenneth J. Hanau, James M. Mathes, 
and Eugene W. Stetson, Jr. 

In the United States District Court for the Southern District of New York. Civ. 
111-6. Filed November 13, 1956. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conspiracy Within 
Single Corporation.—Since a corporation, which can only act through its directors and 
officers, cannot conspire with itself, a complaint charging that a corporation and its 
several directors conspired to restrain commerce in soft drinks did not state a cause of 
action under Section 1 of the Sherman Act. The Act does not purport to cover a con- 
spiracy which consists merely in the fact that the officers of a corporation did their day 
to day jobs in formulating and carrying out its managerial policy. 


See Combinations and Conspiracies, Vol. 1, { 2005.400. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Be Liable 
—Parties Defendant—Corporate Officers——A complaint charging that a corporation dis- 
criminated in price in violation of Section 2(a) of the Clayton Act, as amended, and 
Section 3 of the Robinson-Patman Act at the behest and connivance of the directors 
of the corporation stated a cause of action against the individual directors of the corpo- 
ration, who had contended that directors of a corporation, being persons acting for the 
corporation within the scope of their employment, cannot be held personally liable in a 
treble damage action brought against the corporation in whose behalf they have acted. 
The directors’ contention is not supported by the statutory definition of the word “persons” 
in Section 1 of the Clayton Act, and Section 2(a) of the Clayton Act and Section 3 of 
the Robinson-Patman Act do not suggest that Congress used the word “persons” in any 
limited sense. The further contention that Congress, by enacting Section 14 of the 
Clayton Act (making directors criminally liable) while failing to provide for their civil 
liability in treble damage suits, manifested an intention to make directors only criminally 
liable was rejected. 

See Private Enforcement and Procedure, Vol. 2, J 9006.30. 
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Cott Beverage Corp. v. Canada Dry Ginger Ale, Inc. 
Private Enforcement and Procedure—Suit for Injunctive Relief and Declaratory 
Judgrnent—Scope of Relief—Dedication of Trade-Mark.—A cause of action seeking a 
judgment that the defendant’s trade-mark is void and unenforceable, and alleging that the 
use of the trade-mark to violate the antitrust laws requires the dedication of the trade- 
mark to the public, was dismissed on the ground that there was no Congressional or 
judicial authority requiring the dedication of trade-mark rights when the trade-mark has 
been misused. The plaintiff desired to use the defendant’s trade-mark, but it feared that 
it would expose itself to a judgment for damages in an infringement action in which it 
might fail to establish a defense of wrongful use of the trade-mark by the defendant. 
The court stated that even if it is assumed that punishment so severe may be imposed for 
the misuse of a trade-mark, it is doubted that any court would ever go so far in order 


to further the purposes of the sort announced by the plaintiff. 
See Private Enforcement and Procedure, Vol. 2, { 9024, 9060. 
For the plaintiff: Bader and Bader (I. Walton Bader, of counsel), New York, N. Y. 


For the defendants: Cravath, Swaine & Moore (Ralph L. McAfee, Allen F. Maulsby, 
and Charles G. Moerdler, of counsel), New York, N. Y. for Canada Dry Ginger Ale, 
Inc., Roy W. Moore, Kingman Moore, Roy W. Moore, Jr., William J. Williams, and 


Wilbur M. Collins. 
[Sufficiency of Complaint] 


Joun F. X. McGouey, District Judge [Jn 
full text]: The corporate defendant and the 
individual defendants Williams, Collins and 
the three Moores attack on several grounds 
the four “Causes of Action” set forth in the 
complaint. 


[Intra-C orporate Conspiracy] 


The first alleges that the corporate de- 
fendant and its several directors conspired, 
in violation of Sec. 1 of the Sherman Act, 
to restrain interstate commerce in soft 
drinks. No others are alleged to have 
participated in the conspiracy. 


The motion first seeks to dismiss this 
“Cause of Action” on the ground that it 
fails to state a claim on which relief may be 
granted because the corporate defendant, 
which can act only through its directors 
and officers, cannot conspire with itself. 
This part of the motion will be granted on 
the merits on the authority of Nelson Radio 
& Supply Co. v. Motorola2 “The Act,” the 
court there said, “does not purport to cover 
a conspiracy which consists merely in the 
fact that the officers of the single defendant 
corporation did their day to day jobs in 
formulating and carrying out its managerial 
policy.”? The Supreme Court denied cer- 
tiorari.® The decision in Lorain Journal v. 
U. S* is not to the contrary as the plaintiff 
seems to suppose. That decision does not 


1 [1952 TRADE CASES { 67,386] 200 F. 2d 911. 
2 200 F. 2d 914. 
3 345 U.S. 925. 
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rest on a finding of conspiracy in violation 
of Sec. 1 of the Sherman Act, but on “an 
attempt to monopolize” in violation of Sec. 
2 of that Act. Under the latter section it 
is not necessary to allege and prove con- 
spiracy. An attempt by any “person” to 
monopolize is sufficient. Accordingly, since 
it was found that the corporate defendant 
and its officials had attempted to monopo- 
lize, it was unnecessary, as the court noted, 
to decide “the controversy in respect of the 
charges of conspiracy.” Moreover the Twenty- 
First paragraph of the instant complaint 
does not allege, as the plaintiff contends, 
a conspiracy between the defendants and 
the “franchised bottlers,” so as to bring this 
case within the Cowan Publishing.” If the 
plaintiff contends that a conspiracy existed 
between the corporate defendant and the 
“franchised bottlers” it may serve an amended 
complaint to so allege. 


[Liability of Corporate Officers] 


The motion next seeks to dismiss as to 
the individual defendants the second and 
third “Causes of Action” on the ground 
that each fails to state a claim on which re- 
lief may be granted against the individual 
defendants. 

The second “Cause of Action” realleges 
the conspiracy between the corporate and 
individual defendants, and charges price 
discriminations of the kind forbidden by 


4 [1950-1951 TRADE CASES { 62,957] 342 U. S. 
143 


5 [1955 TRADE CASES { 68,003] 130 F. Supp. 
326. 


© 1956, Commerce Clearing House, Inc. 


Number 63—199 
12-13-56 


15 U. S. C. A. 13, which it is alleged were 
“done at the behest and connivance of the 
individual defendants,” making said defend- 
ants personally liable to the plaintiff on this 
“Cause of Action.” 

The third “Cause of Action” also real- 
leges the conspiracy between the corporate 
and individual defendants and charges vari- 
ous discriminations of the kind forbidden 
by Sec. 13a of Title 15 U. S. C. A., which, 
it is further alleged, were “done at the be- 
hest and connivance of the individual de- 
fendants, making them liable to the plaintiff 
on this ‘Cause of Action.’ ” 

The defendants’ first contention here is 
a repetition of their challenge to the suff- 
ciency of the conspiracy allegations. This 
contention has already been sustained and 
needs no further comment. Secondly they 
contend that the individual director defend- 
ants, being “persons acting for the corpora- 
tion within the scope of their employment” 
cannot be held personally liable in a treble 
damage action brought against the corpora- 
tion in whose behalf they have acted. No 
authority is cited to support this proposition 
which seems clearly contrary to the rationale 
of the Lorain Journal decision, Furthermore 
it is not supported by the statutory definition 
of the word “persons” in Sec. 12 of Title 
15. And there is nothing in either Section 
13 or 13a to suggest that Congress there 
used the word “persons” in any limited 
sense. If Congress had intended to exempt 
from liability in treble damage suits, “per- 
sons acting for the corporation within the 
scope of their employment,” it must be as- 
sumed, having in mind the broad purposes 
of the Antitrust laws,® that it would have 
used language appropriate to make that in- 
tention clear." The defendants suggest that 
by enacting Sec. 24 of Title 15, making di- 
rectors criminally liable, while omitting to 
provide, in terms, for their civil liability in 
treble damage suits, Congress manifested 
an intention to make them only criminally 
but not civilly liable. This suggestion which 
is utterly without support in the Congressional 
debates is rejected. Moreover no such pro- 
vision was needed in order to make directors 
liable for torts in which they have partici- 
pated,® and the Thirty-Second and Thirty- 
Ninth paragraphs of the instant complaint 
sufficiently charge the individual defendants 


6See U. S. v. Nat. City Lines [1948-1949 
TRADE CASES f 62,259], 334 U. S. 573-581. 

1 See Corn Products Co. v. F. T. C. [1954-1945 
TRADE CASES { 57,363], 324 U. S. 726-734. 
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with participation in the torts which though 
not too clearly alleged appear to be the 
basis of the claim. 


Accordingly this part of the motion is 
disposed of as follows: The allegations 
charging conspiracy will be stricken from 
the second and third “Causes of Action” 
but the motion to dismiss them for failure 
to state relievable claims will be denied. 


[Dedication of Trade-Mark| 


The motion next seeks dismissal of the 
fourth “Cause of Action” on two grounds; 
first, that it fails affirmatively to allege jur- 
isdiction of the subject matter; second, that, 
assuming a proper statement of subject jur- 
isdiction, it fails to state a claim on which 
relief may be granted. As an alternative to 
dismissal on the second ground, it seeks to 
strike paragraphs Forty-First through Fifty- 
Eighth as “immaterial and/or scandalous.” 


In this “Cause of Action” the plaintiff 
seeks two forms of relief; first, a judgment 
declaring that the trade-mark “ ‘Canada 
Dry’ is now void and unenforceable” and 
“is no longer the exclusive property of the 
corporate defendant”; second, a decree can- 
celling “the trade-mark registrations of the 
trade-mark.” Paragraphs Fifty-Fifth through 
Fifty-Eighth of the complaint allege: that 
the use of the trade-mark to violate the 
Anti-trust laws requires “the dedication of 
such trade-mark and the registrations there- 
of to the public for the free use by all”; 
that the plaintiff ‘now has the right to use 
the trade-mark” but will not do so “without 
a declaration of the rights thereto by this 
court because of the severe penalties for 
infringement of a valid mark”; that an 
actual controversy thus exists between the 
plaintiff and the [corporate] defendant with 
respect to the rights of said defendant in 
the trade-mark,” of which the court has 
jurisdiction under some unspecified sections 
of the Trade-Mark and Anti-Trust Laws 
and the Declaratory Judgment Acts. In its 
brief the plaintiff frankly states that it recog- 
nizes the good will and value of the trade- 
mark “Canada Dry” and desires to use it 
on its own products. However, it fears thus 
to expose itself to a judgment for substantial 
damages in an infringement suit in which 
it might fail to establish a defense of wrong- 


8 See Phelps Dodge Corp. v. F. T. C., 2 C. 
[1940-1943 TRADE CASES { 56,297], 139 F. 2d 
393-397: and Kentucky-Tennessee L. & P. Co, v. 
Nashville Coal Co., 37 F. Supp. 728. 
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ful use of the mark by its owner, disentitling 
the latter to relief. 

This argument is singularly lacking in 
appeal in the context of considerations rele- 
vant to the disposition of trade-mark 
controversies. Even if it be assumed that 
punishment so severe as suggested may be 
imposed for misuse of a trade-mark, it is 
certainly to be doubted that any court would 
ever go so far in order to further purposes 
of the sort here so boldly announced. Courts 
whose duty it is to enjoin practices tending 
to confuse and deceive the buying public, 
will not consciously assist a seller to palm 
off his goods as those of another. 

In any event, however, no Congressional 
or judicial authority cited by the plaintiff 
supports its contentions. The Lanham Act * 
deprives a misuser of a trade-mark of certain 
evidentiary advantages, but it does not strip 
him of his trade-mark. While in Timken Co. 
v. U. S2° the Supreme Court said “A trade- 
mark cannot be legally used as a device 
for Sherman Act violation,” it did not order 
cancellation of the registration because of 
Timken’s illegal use of its mark.” The 
fourth “Cause of Action” will therefore be 
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dismissed on the merits for failure to state 
a claim on which relief may be granted. 


[Vagueness of Allegations] 


The defendants finally move that the plain- 
tiff be required to make more definite and 
certain some of the averments in the second 
and third “Causes of Action.” The plain- 
tiff makes the familiar reply that the de- 
fendants are merely seeking evidence. 
Whatever may be the defendants’ motive, 
their criticism of these averments is, I think, 
justified. Accordingly, since an amended 
complaint must be served in any event, the 
plaintiff will be required to make more 
definite and certain the vague and uninfor- 
mative allegations in paragraphs Thirtieth 
a, b and c, Thirty-First, Thirty-Sixth and 
Thirty-Eighth. This will not require the 
pleading of “evidence.” It will only require 
more precise specification of the “areas of 
the United States [etc.]” and “other cus- 
tomers” in paragraph Thirtieth; “uneconomic 
levels” in paragraph Thirty-First; “areas 
[etc.]” in paragraph Thirty-Sixth; and ‘“un- 
reasonably low prices” in paragraph Thirty- 
Eighth. 


Settle order in accordance herewith. 


[| 68,532] Banana Distributors, Incorporated, et al. v. United Fruit Company, et al. 
In the United States District Court for the Southern District of New York. Civ. 


87-361. Filed November 13, 1956. 
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Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Identity of Witnesses—Description of Writings of Witnesses——A motion 
to strike an interrogatory asking defendants to state the names and addresses of persons 
having knowledge of facts relevant to the lawsuit who were interviewed by the defendants 
for information concerning commercial relations with any of the plaintiffs but who were 
not asked to make a statement was denied. Under Rule 26(b) of the Federal Rules of 
Civil Procedure, the identity and location of persons having knowledge of relevant facts 
are within the proper scope of examination. Since the plaintiffs were not seeking the 
substance of the information obtained, but were merely requesting the names and 
addresses of persons contacted, the information was not within the attorney’s work 
product exception. However, the defendants were not required to answer an interrogatory 
seeking a description of all writings obtained by the defendants or their attorneys from 
third parties relating to any commercial relations between the plaintiffs and such other 
persons, unless the plaintiffs limit the period of time covered in the interrogatory and 
give the defendants a list of the writings which they have pertaining to commercial 
relations between the plaintiffs and two specified third parties and tell them how such 
writings were obtained. The purpose of the condition was to protect the defendants from 
oppression in view of the questionable existence and relevancy of such writings. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
O16 Os Sie Ne ah bay op Gaye 


70 [1950-1951 TRADE CASES f 62,837], 341 
U. S. 593. 


1 68,532 


r 11 See peo to patents, Morton Salt Co. v. 
uppiger o. [1940-1948 TRADE CASES 
f 56,176], 134 U. S. 493. 


© 1956, Commerce Clearing House, Inc. 


Number 63—201 
12-13-56 


Cited 1956 Trade Cases 
Banana Distributors, Inc. v. United Fruit Co. 


72,169 


For the plaintiffs: Smith, Sargent & Grant (Blackwell Smith, of counsel). 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiend1 (Porter R. Chandler, 


of counsel). 


For prior opinions of the U. S. District Couct, Southern District of New York, see 
1956 Trade Cases { 68,446, 68,445, 68,343 and 1955 Trade Cases | 68,232. 


[Interrogatories] 


Irving R. KaurMan, District Judge [Jn 
full text]: This is a private action seeking 
treble damages under the antitrust laws. 
Defendants have moved for an order strik- 
ing plaintiff’s interrogatories dated October 
19, 1956. 


Plaintiff’s right to plead a broad monopoly 
and to seek broad and diversified relief has 
been upheld previously [1955 TrapEe Cases 
¥68;232]) 199F. ReiDs1'¢S. DANDY. 1955); 
as has their right to discover co-extensively 
with the pleadings. (Opinion No. 22,833, 
Judge Dimock on July 23, 1956 [1956 TrapE 
CASES {| 68,446] ). 


[Contentions] 


The defendants do not contend that the 
information sought by the present interroga- 
tories is irrelevant to the assertions in the 
complaint. They base their objections, 
rather, on these two grounds: One, that 
the interrogatories are unreasonably broad, 
vague and burdensome; and two, that certain 
of the items seek to inquire into the at- 
torneys’ work product. The plaintiffs’ dis- 
pute both of these contentions and assert 
that the interrogatories are within the scope 
of Rule 26(b) which is expressly incorpo- 
rated into Rule 33; that they do not seek 
the work product of defendants’ attorneys; 
and, that if they do, they have shown “good 
cause” for it. 


[Identity of Witnesses] 


Since the parties have now reached agree- 
ment on the first and second interrogatories, 
this motion is directed only at the remaining 
seven. The third interrogatory asks the de- 
fendants to state the names and addresses 
of persons having knowledge of facts rele- 
vant to this lawsuit who were interviewed 
by defendants for information concerning 
any commercial relations with any plaintiff, 
or any company connected with any plain- 
tiff, but were not asked to make a statement. 
This is substantially similar to plaintiffs’ 
third interrogatory dated February 9, 1954, 
which sought inter alia the names and ad- 
dresses of persons contacted by defendants 
or their attorneys for the purpose of secur- 
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ing statements but who were not requested 
to make such statements. This interrogatory 
was approved by Judge Bondy with one 
exception. 

Defendants assert that the present third 
interrogatory is distinguishable from the 
previous one in that plaintiffs are now seek- 
ing the names of persons contacted for 
information, etc., whereas then, they were 
seeking the names of persons contacted for 
statements, etc. I do not believe this dis- 
tinction is material. While the number of 
persons involved is undoubtedly increased, 
the phrase “contacted for information” is 
still reasonably specific. Furthermore, since 
the plaintiffs are not seeking the substance 
of the information obtained, but are merely 
requesting the names and addresses of per- 
sons contacted, this situation is not within 
the attorneys’ work product exception. 


Defendants further object to the phrase 
“each person having knowledge relevant to 
the issues of this case” as too vague. This 
phrase, however, limits rather than extends 
the number of names requested. If defend- 
ants feel it too burdensome to make the 
decision whether someone they contacted 
for information concerning any commercial 
relations with any plaintiff had relevant 
knowledge, they can remove this difficulty 
by supplying the names of al] persons so 
contacted. 

In order to allow all parties equal access 
to the relevant facts, Rule 26(b) provides 
that “the identity and location of persons 
having knowledge of relevant facts” is 
within the proper scope of examination. 
See 4 Moore, Federal Practice 1075-1081. 
While interrogatory third may prove some- 
what burdensome for the defendants to 
answer, in view of the parties’ disproportion- 
ate access to relevant information and the 
public policy favoring equal access, the bur- 
den is not unreasonable. The defendants, 
however, do not have to supply the names 
of those individuals whose names had been 
furnished to defendants by plaintiffs’ own 
records of persons and business organiza- 
tions having commercial dealings with the 
plaintiffs, nor need they give names which 
they have already given to the plaintiffs in 
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answer to the third interrogatory approved 
by Judge Bondy. 


[Description of Writings] 


We come now to interrogatories fourth 
through ninth. These interrogatories seek 
a description of all writings obtained by the 
defendants or their attorneys from third 
parties relating to any commercial relations 
between the plaintiffs and such other per- 
sons or firms. They do not seek the contents 
of “statements” obtained from a witness by 
an attorney, but rather are limited to “writ- 
ings” such as correspondence, invoices, tele- 
grams, blue prints, etc., which were in 
existence at the time the witnesses were 
approached by defendants’ attorneys. Such 
writings are not within the Hickman v. Tay- 
lor exception. 


Defendants claim these interrogatories are 
unreasonably oppressive because they are 
unlimited as to time, place and subject. 
Plaintiffs’ counsel, in oral argument before 
the Court, urged that they were necessary 
because it is suspected that the defendants, 
because of their alleged monopoly position, 
were able to obtain certain documents from 
their customers dealing with commercial re- 
lations between them and the plaintiffs which 
these customers did not or will not give 
to the plaintiffs. 


[Protective Order] 


Although plaintiffs are certainly entitled 
to equal access to relevant writings requir- 
ing the defendants to describe the nature 
and content of what may prove to be many 
hundreds or even thousands of documents 
in a case where it is likely that the plaintiffs 
already have copies of most if not all, is 
unduly oppressive. Rule 30(b) which is 
made explicitly applicable to written inter- 
rogatories by Rule 33, gives the Court 
discretion to make a protective order where 
it is required by justice “to protect the 
party or witness from annoyance, embarrass- 
ment, or oppression.” Although I believe 
that where evidence exists which may tend 
to prove or disprove a disputed issue of fact 
great weight should not be given to the cry 
of burdensomeness in making it available 
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to the parties, nevertheless, the questionable 
likelihood of such evidence existing and its 
uncertain relevancy to the case, as well as 
the real danger of duplicating volumes of 
work must be weighed against the burden 
which its discovery will entail. The balance 
in the instant situation leans toward oppres- 
sion. If the plaintiffs wish to obtain the in- 
formation sought in these interrogatories, 
at least some of the burden and effort should 
fall on them. 


I, therefore, direct that the defendants 
need not answer interrogatories fourth, fifth, 
sixth and seventh unless and until the plain- 
tiffs give the defendants a list of the writ- 
ings which they have pertaining to commercial 
relations between the plaintiffs and The 
Great Atlantic and Pacific Tea Company 
and First National Stores, whether such 
documents were obtained through discovery 
procedures or whether they were in plain- 
tiffs’ possession earlier. Defendants will 
then signify which writings they have that 
are not on the list and will describe their 
nature and content. Plaintiffs, of course, 
should limit the period of time covered by 
their list to that which is required by the 
issues in the case and the defendants need 
answer only with relation to that period. 


The eighth and ninth interrogatories are 
entirely too sweeping. Here again, defend- 
ants need not answer unless and until plain- 
tiffs specify which individuals, firms or 
companies they are referring to and then 
compile a list, as directed above, as to them. 


If plaintiffs choose not to follow this 
method, they are not precluded from deter- 
mining whether the defendants have obtained 
information from third parties which they, 
the plaintiffs, have not acquired, by other 
discovery procedures—e. g. by examining 
the third parties directly. 


It is the fervent hope of this Court that 
the parties will approach compliance with 
this decision in a spirit of cooperation and 
thus spare themselves from future time- 
consuming applications to the Court for 
directions and clarification. 


Settle order. 


et al. 


In the United States District Court for the Western District 
Division. Civil Action No. 5431. Dated October 26, 1956. 
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Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Injunctive Relief—Antitrust Law 
Violation as Defense—Relation Between Antitrust Violations Asserted in Complaint and 
in Defense.—A private antitrust suit for injunctive relief was dismissed on the ground 
that the plaintiffs engaged in a conspiracy to fix retail prices in violation of the Sherman 
Act and therefore were guilty of “unclean hands” in the very respects about which they 
complained against the defendants. A court of equity will not grant relief under such 
circumstances. To accomplish the objectives of the conspiracy, the plaintiffs were found 
to have (1) fixed specific prices for service station dealer services and established a mini- 
mum margin of profit per gallon on gasoline, (2) agreed not to reduce their prices after 
a price war started, (3) adopted a “3-point program” which called for the reduction of 
retail gasoline prices only to the extent of reductions in tank wagon prices, the removal 
of all signs advertising prices, and the removal of premium stamps from use in the market, 
(4) sought to effectuate this program by putting pressure on recalcitrant dealers, (5) 
agreed to return to “pre-war” prices for gasoline after the price war had ended and 
(6) issued instructions as to how the fixing and maintenance of retail prices could 
be effected. 


See Combinations and Conspiracies, Vol. 1, § 2011.181; Private Enforcement and 
Procedure, Vol. 2, J 9041. 


For the plaintiffs: Malcolm E. Lafargue, Shreveport, La. 


For the defendants: H.C. Walker, Jr., Arthur O’Quin, and Claude O’Quin (Blan- 
chard, Goldstein, Walker and O’Quin); Frederick E. Greer and Otis J. Dillon; Alex F. 
Smith (Jackson, Smith, Mayer and Kennedy); Archie D. Gray; John T. Guyton (Har- 
grove, Guyton, Van Hook and Hargrove); A. B. Steed; Jack D. Childers; and Charles 


D. Egan (Cook, Clark, Egan, Yancey and King). 


Ruling on Merits of the Issue of 
“Unclean Hands” 


Ben C. DAWKINS, Jr., Chief Judge [Jn full 
text]: Pursuant to the provisions of Rule 
42(b), and because of the substantial show- 
ing made by defendants in connection with 
their motions for summary judgment, wherein 
the depositions of all plaintiffs strongly 
indicated that defendants’ position was sound, 
we have heard all of the evidence from both 
sides on this issue. The only reason we did 
not grant the motions as originally pre- 
sented was that we wanted to give plaintiffs 
the opportunity to explain their own sworn 
admissions, or otherwise to refute defend- 
ants’ evidence. In this plaintiffs have failed, 
and, in fact, their position is still weaker. 

Despite a very busy calendar of trials, 
pre-trials, motions, arraignments, etc., we 
have managed to find the time to review the 
evidence carefully since the record and 
briefs were delivered to us on October 9, 
1956. We also have studied the able briefs 
and the controlling authorities cited, having 
reached the following conclusions: 


A. Ultimate Facts: 


1. All plaintiffs have conspired and agreed 
to fix retail prices for their products and 
services in the Shreveport-Bossier City 
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trade area, not only since the “gasoline price 
war’ began, in August 1955, and continu- 
ously since; these practices were carried on 
—with considerable success—for years be- 
forehand. 


2. To accomplish their objectives in this 
conspiracy, to the detriment of the purchas- 
ing public, plaintiffs have committed the 
following overt acts: 

(a) They have fixed specific prices for 
service station dealer services, and have 
established a minimum margin of profit of 
seven cents per gallon on gasoline; 

(b) After the price war started, they 
met on several occasions and agreed to 
“hold the line” on prices, not reducing 
theirs and not participating in the price 
war; 

(c) They met and adopted, hy actual 
agreement or by effective acquiescence, a 
so-called ‘3-point program,” presented by 
the President of the Caddo-Bossier Serv- 
ice Station Dealers Association, Mr. Lewin 
N. Semon, which called for (1) reduction 
of retail gasoline prices only to the extent 
of reductions in tank wagon prices, main- 
taining their seven-cent “spread”; (2) re- 
moval of all signs advertising prices; and 
(3) removal of premium Green Stamps 
from use in the market; 
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(d) They sought to effectuate this “3- 
point program” by putting pressure on 
recalcitrant dealers, through calls by dele- 
gations and by telephone calls, and by 
having the Building Inspector for the 
City of Shreveport, who previously had 
not acted, invoke the City Building Code 
Regulations prohibiting curb-side price 
signs; 

(e) On January 19, 1956, at a meeting 
attended by all plaintiffs and a large num- 
ber of other dealers, it was announced 
that the price war had ended, and the 
dealers present, including plaintiffs, ex- 
pressly or tacitly agreed to return to their 
“pre-war” prices for gasoline, being ap- 
proximately 33¢ per gallon for regular 
gas and 35¢ for premium. The basic plan 
advanced and adopted at this meeting was 
to keep all retail prices practically uni- 
form and to let the dealers obtain and 
hold their customers through personal 
service and friendship; 


(f{) By means of numerous public state- 
ments in the press, and in its own paper, 
the Association, of which all individual 
plaintiffs are active members, in practical 
effect issued instructions to its member- 
ship whereby the fixing and maintenance 
of retail prices could be effected. 
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B. Legal Conclusions: 


1. Before and since the price war began, 
plaintiffs have engaged in a concerted retail 
price-fixing campaign, in violation of the 
Sherman and Clayton Anti-Trust Acts. They 
thereby have been and are guilty of “un- 
clean hands” in the very respects about 
which they complain against defendants in 
this suit. A court of equity will not grant 
relief in such circumstances. 


2. Therefore, plaintiffs are not entitled 
to an injunction and their suit will be 
dismissed. 


[Decree of Dismissal] 


Because we must begin a trial term at 
our Monroe Division on October 29, 1956, 
with a calendar of 25 civil cases, to be 
followed by two weeks of criminal trials, 
we will not have the time, during the next 
six or eight weeks, to prepare a full opinion 
in this matter. For that reason, we must 
request that defendants’ counsel draft, and 
submit to us within thirty days, Proposed 
Findings of Fact and Conclusions of Law. 
After we have studied these and have con- 
formed them to our exact views herein, a 
proper decree of dismissal will be signed. 


[f 68,534] United States v. National Electrical Contractors Association, New Jersey 


Chapter, Inc., P. Joseph Quinn, Mel Downs Electrical Construction Company, Melvin 
M. Downs, Gerald Electrical Construction Company, J. C. Fitzgerald, John F. Meade, 
Fred Phrampus, Harry R. Compton, Calvi Electric Company, Francis Calvi, McAdam 
Electric Company, Thomas J. McAdam, William E. Snell, and Roland E. McMahon, Jr. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 575-56. Filed October 26, 1956. 


Case No. 1298 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Bidding Practices.—Where a consent decree prohibited electrical contractors 
from entering into any agreement to fix prices or to exchange future bids, and it appeared 
that the decree might preclude some contractors from competing with other contractors 
the decree, upon the consent of the parties, was modified so as not to prohibit any ele 
trical contractor from entering into a joint venture agreement whereby a single bid will 
be submitted and the assets and facilities of each of the parties thereto will be combined 
for the sale and installation of electrical equipment of such monetary value or in such 
quantities that each party to the joint venture could not singly bid or perform the contract. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48, 8421. 
For the plaintiff: William L. Maher, Attorney, Department of Justice. 


For the defendants: James T. Owens for National Electrical Contractors Association 
New Jersey Chapter, Inc., and P. Joseph Quinn; Murray Fredericks for Calvi Riccire 
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Company, Francis Calvi, McAdam Electric Company, and Thomas J. McAdam; Joshua 
V. Davidow for Mel Downs Electrical Construction Co. and Melvin M. Downs; Raymond 
J. Osborn for Gerald Electric Construction Company, Inc., and J. C. Fitzgerald; William 
T. Cahill for Harry R. Compton; E. Milton Hannold for Roland E. McMahon, Jr.; S. 
Thurman Lovitt for John F. Meade; Charles E. Gant for Fred Phrampus; and Samuel 


P. Orlando for William E. Snell. 


Modifying a consent decree entered in the U. S. District Court, District of New 


Jersey, 1956 Trade Cases { 68,413. 


Modification of Final Judgment 


Tuomas M. Mappen, District Judge [Jn 
full text]: Final Judgment having been 
entered herein on July 13, 1956 and it 
having come to the attention of the attor- 
neys for the plaintiff that the terms of such 
judgment might preclude some electrical 
contractors from competing with certain 
other electrical contractors in bidding and 
contracting for certain sales and installa- 
tions of electrical equipment, 

Now, therefore, upon consent of the 
parties hereto it is hereby 

Ordered, adjudged and decreed as follows: 


Nothing contained in the provisions of 
Section IV(a) and (b) of the said Final 
Judgment shall be deemed to enjoin any 
defendant electrical contractor or member 


[J 68,535] Goldman, et al. v. Margolis. 


In the New York Supreme Court, Kings County, Special Term, Part I. 


of the defendant Association from entering 
into, participating in, or maintaining with 
each other or with any other electrical con- 
tractor or with anyone acting for or in 
behalf of any electrical contractor, a joint 
venture agreement whereby a single bid 
will be submitted and the assets and facili- 
ties of each of the parties thereto will be 
combined for the sale and installation of 
electrical equipment of such monetary value 
or in such quantities that each party to the 
joint venture could not singly bid or per- 
form the contract. Provided, however, that 
such joint ventures shall not be used or 
permitted to circumvent or evade any of 
the other provisions of the judgment or to 
implement other activities in derogation 
thereof. 


136 N. Y. 


L. J., No. 94, page 11. Dated November 15, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Temporary Injunction— 
Conflicting Issues of Fact-——The owners of drug stores were denied a temporary injunc- 
tion in their fair trade enforcement action against a competitor, who allegedly sold drugs 
and drug products below their fair trade prices, on the ground that there were conflicting 
issues of fact which could not be decided upon a mere reading of the affidavits and which 
must be resolved on trial. The defendant denied selling products below fair trade prices 
and charged that the plaintiffs conspired to compe! his observance of the New York Fair 
Trade Act while leaving them free to violate the Act. 


See Fair Trade, Vol. 1, 3354.34. 


[Injunction Denied] 


DiGrovannaA, Justice [Jn full text]: This 
is a motion for a temporary injunction pur- 
suant to the provisions of the Feld-Craw- 
ford Act, sections 369a, etc., of the General 
Business Law, to enjoin the defendant from 
advertising, offering for sale and selling in 
his retail drug store pharmaceutical prod- 
ucts at prices below those fixed by certain 
fair trade contracts. Plaintiffs, the owners 


of drug stores in the general vicinity of the 
defendant’s premises, allege that the de- 
fendant has consistently sold drugs and 
drug products below the fair trade prices, 
and in support of their claim, submit affi- 
davits of several buyers who allegedly made 
purchases from the defendant at less than 
the minimum prices. The defendant cate- 
gorically denies plaintiffs’ allegations and 
in addition asserts that in some instances 
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the purchases alleged to have been made 
by the plaintiffs’ buyers were never made 
at all. The defendant also charges plaintiffs 
with having conspired with other competi- 
tors of the defendant to compel defendant’s 
observance of the Fair Trade Act while 
leaving plaintiffs and the others free to 
violate it. The conflicting issues of fact 
referred to above cannot be decided upon 
a mere reading of the affidavits submitted 
by the parties and consequently they must 
await a trial in order to be resolved (Pordes 
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N. Y. S., 2d, 422; Weisstein v. Corbyon 
Liquor Stores 174 Misc., 1075; Capital Tele- 
vision Corp’n v, Telco Television, Inc., 95 
N. Y. S., 2d, 512). Plaintiffs’ motion is 
therefore denied. In order to expedite a 
trial of the action defendant should serve 
his answer promptly and the action will be 
set down for trial on the Special Term, 
Part III, Calendar of December 3, 1956, 
subject to the approval of the justice pre- 
siding there at that time. Settle order on 
notice. 


v, Lythe [1955 Trapve Cases [67,999], 137 


[1 68,536] Floyd M. Caraway v. Ford Motor Company, Rudy Fick and Berl Berry. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil No. 10441. Filed September 11, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Removal of Proceeding from State Court.—A private antitrust damage action, 
alleging violations of the Clayton and Sherman Antitrust Acts, which was originally 
brought in a state court but removed to a Federal District Court was dismissed, without 
prejudice, by the Federal District Court on the ground that it lacked jurisdiction over 
the subject matter of the action. Federal District Courts are vested with exclusive juris- 
diction of private federal antitrust actions; therefore, the state court, in which the action 
was commenced, was without jurisdiction over the subject matter of the action. The 
Federal District Court cannot acquire jurisdiction over the action by virtue of the removal. 
The jurisdiction of the Federal District Court on removal is, in a limited sense, a deriva- 
tive jurisdiction. If the state court lacks jurisdiction over the subject matter, the federal 
court, upon removal, acquires none, although it might in a similar suit, originally brought 
there. have had jurisdiction. Upon removal, the federal court acquires only that juris- 
diction possessed by the state court. 


See Private Enforcement and Procedure, Vol. 2, J 9007.35. 
For the plaintiff: Robert L. Jackson, Dean C. Allard, and George V. Aylward. 


For the defendant: Lathrop, Righter, Blackwell & Parker and Kuraner, Freeman, 
Kuraner & Oberlander. 


Memorandum and Order 
[State Court Suit] 


R. Jasper SmitH, District Judge [In full 
text}: On May 25, 1956, in the Circuit 
Court of Jackson County, Missouri, at 
Kansas City, plaintiff filed his action com- 
prising two counts against the Ford Motor 
Company, Rudy Fick and Berl Berry. In 
the first count, he alleges violations by de- 
fendants of provisions of the Sherman Anti- 
trust Act and the Clayton Act, Title 15 
Wi Sa CAs and in® the second” count 
alleges fraudulent misrepresentations made 
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by defendants to plaintiff for which they 
are liable in damages. 


[Removal to Federal Court] 


On June 13, 1956, defendants removed 
the cause to this Court, pursuant to 28 
U.S. C. A, Sec. 1441(b), providing for 
removal of civil actions of which district 
courts have original jurisdiction founded 
on a claim or right arising under the Con- 
stitution, treaties or laws of the United 
States. Defendant Ford Motor Company, 
on June 15, 1956, and defendants Fick and 
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Berry, on June 19, 1956, filed their separate 
motions to dismiss plaintiff’s complaint, on 
the grounds that this Court lacks jurisdic- 
tion over the subject matter of Count One; 
that Counts One and Two fail to state a 
claim upon which relief can be granted; 
and that Count One is barred by the appli- 
cable statute of limitations of the State of 
Illinois. 


[Dismissal—Antitrust Claim] 


The Court addresses itself to defendants’ 
motion to dismiss Count One of plaintiff’s 
complaint. Count One seeks to establish 
liability of defendants for violation of Title 
15, U. S. C. A., more particularly Sections 
1 to 15, and alleges that defendants unlaw- 
fully combined to, and did, discriminate 
against him and his interest in Safety 
Motors, Inc., a corporation engaged in the 
retail sales of Ford automobiles in Chicago, 
Illinois. 


Section 15 of Title 15, U. S. C. A., vests 
District Courts with exclusive jurisdiction 
of federal antitrust actions. It was intended 
to provide broader and more effective re- 
lief, both substantively and procedurally, 
for persons and corporations injured by 
violations of the antitrust laws, by enlarg- 
ing the remedies provided under those laws 
and enabling persons and corporations to 
maintain suits for damages sustained as a 
result of violations. This right to sue 
granted under Section 15 is to be exercised 
only in a “district court of the United 
States. warsection lo, bitlesI5% Us SiG sAc 
This case was brought, however, in the 
Circuit Court of Jackson County, Missouri, 
and in so far as its purpose was to redress 
violations of the Sherman Antitrust Act 
and the Clayton Act that court could not 
entertain it. General Investment Co. v. Lake 
Shore & Michigan Southern Ry. Co., 260 
U. S. 261; Freeman v. Bee Machine Co. [1940- 
1943 TravEe Cases { 56,278], 319 U. S. 448; 
D. E. Loewe & Co. v. Lawlor, C. C. Conn. 
130 F. 633; United Artists Corp. v. Ancore 
Amusement Corp., D. C. N. Y. [1950-1951 
Trapve Cases § 62,550], 91 F. Supp. 132; 
Leonia Amusement Corp. v. Loew’s Inc., D. C. 
N. Y. [1953 Trape Cases { 67,592], 117 F. 
Supp. 747. 

As the state court was without jurisdiction 
over the subject matter, this Court cannot 
acquire jurisdiction over it by virtue of the 
removal. “The jurisdiction of the federal 
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courts on removal is, in a limited sense, a 
derivative jurisdiction”. Lambert Run Coal 
Co. v. Baltimore & Ohio R. R. Co., 258 U. S. 
SH ihe 


If the state court lacks jurisdiction over 
the subject matter, the federal court, upon 
removal, acquires none, although it might 
in a like suit, originally brought there, have 
had jurisdiction. In General Investment Co. 
v. Lake Shore & Michigan Southern Ry. Co., 
supra, Judge Vandeventer said: 


When a cause is removed from a state 
court into a federal court the latter takes 
it as it stood in the former. A want of 
jurisdiction in the state court is not cured 
by the removal, but may be asserted after 
it is consummated. Cain v. Commercial 
Publishing Co., 232 U. S. 124; Cowley v. 
Northern Pacific R. R. Co., 159 U. S. 569; 
De Lima v. Bidwell, 182 U. S. 1; Lambert 
Run Coal Co. v. Baltimore & Ohio R. R. 
CO POXS. Us Se We 
Consequently, since the Circuit Court of 

Jackson County had no jurisdiction of the 
subject matter alleged in Count One, and 
this Court acquires, upon removal, only 
that jurisdiction possessed by the state 
court, it follows that this Court is com- 
pelled to dismiss Count One for lack of 
jurisdiction over the subject matter. It is, 
therefore, ordered that so much of the 
plaintiff's complaint as based the right to 
relief on asserted violations of the Sherman 
Antitrust Act and the Clayton Act, namely, 
Count One, be, and hereby is, dismissed; 
but the dismissal, being for want of juris- 
diction, is without prejudice. 


[Dismissal—M srepresentation Claim] 


Count Two is not based on any claim or 
right arising under the Constitution, treaties 
or laws of the United States, but is simply 
an action for fraudulent misrepresentation. 
Since no “federal question” is involved, this 
Court can assume jurisdiction only if the 
requisite diversity of citizenship is present. 
Count Two involves a controversy between 
plaintiff, a citizen of Missouri, and defend- 
ant Ford Motor Company, a Delaware cor- 
poration, and defendants Fick and Berry, 
citizens of Missouri. Definitively, diversity 
does not exist, at least as disclosed by the 
face of the pleadings. It is, therefore, 
ordered that so much of plaintiff’s com- 
plaint as seeks redress for fraudulent mis- 
representation, namely, Count Two, be, and 
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Tower Building Corp. v. Loew's, Inc. 

In view of the action here taken, the 
Court does not determine the other points 
presented in defendants’ motion to dismiss. 


hereby is, remanded to the Circuit Court 
of Jackson County, Missouri, at Kansas 
City, from whence it was removed. 


[ 68,537] Tower Building Corporation v. Loew’s, Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 1307. Dated November 5, 1956. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Non-Operating Landlord of Motion Picture Theatre—Injury to Business or Property.—In 
a treble damage action by an owner of a motion picture theatre, who had leased its theatre 
under a fixed rental plus percentage of gross receipts arrangement and who charged that 
the lessee of the theatre and others conspired to monopolize the first run motion picture 
business and to restrain trade in the exhibition of motion pictures, the defendants’ motion 
for a directed verdict on the ground that the theatre owner, as a landlord, could not 
maintain the action was denied. The theatre owner charged that the object of the con- 
spiracy was to divert patronage to theatres owned or operated by some of the defendants, 
and that the defendants diverted some patronage that might have gone to its theatre. Since 
the theatre owner was entitled to a percentage of gross receipts, any diminution of patron- 
age of its theatre results, theoretically, in monetary damage in direct proportion to the 
diminution. Once the fact of injury has been established, the precise amount of the dam- 
ages need not be proved with certainty to support a recovery. In view of the policy behind 
private antitrust actions, there is no reason to deny the theatre owner the jury’s considera- 
tion of its claim. The jury may find that the theatre owner was injured in its business of 
leasing the theatre and in its property, the theatre itself, by the alleged conspiratorial 
practices of the defendants. The theatre owner’s alleged injury was not unforeseeable by 
the defendants. Also, the alleged injury was not remote because it proceeded directly 
from a contractual relationship with one of the defendants, and the impact of the acts 
done in pursuance of the alleged conspiracy was immediately felt by the theatre owner. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Demand to Change Illegal Practices—In an action by an 
owner of a motion picture theatre charging that the lessee of the theatre and others con- 
spired to monopolize the first run motion picture business and to restrain trade in the 
exhibition of motion pictures, the defendants’ motion for a directed verdict on the ground 
that the theatre owner failed to allege and prove that it made a demand upon the defend- 
ants to change the practices complained of was denied. The instant action was not 
predicated upon a theory of a refusal to deal and, therefore, a demand for dealing was not 
essential to the accrual of the claim. Also, under the circumstances in the case, the theatre 
owner was not in a position to make such a demand. 


See Private Enforcement and Procedure, Vol. 2, f 9009.170. 


[No Formal Memorandum] 


The Court [HorrMan, District Judge, 
In full text]: I had hoped, gentlemen, in 
the interest of—I won’t say clarifying this 
aspect of the law in treble damage cases, 
Anti-Trust cases, to prepare a formal memo- 
randum for such use as it might be put to 
by lawyers who participate in th‘s kind of 
litigation and by the Courts, if any other 
Court deigns to look at it, but as you know, 
I just haven’t had the time. 
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[Briefs] 
I have, by actual count, 56 sets of briefs 
on contested motions in there to look at and 
we are a little behind. We usually are up 


to date on those things, but we have gotten 
a little behind. 


So I have reviewed the memoranda filed 
by the lawyers here and I am very grateful 
for them. I might say at the outset, I think 
none of us can be sure that he is right here. 
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Each of us has an authority to support his 
position. 


[Capacity of Landlord to Sue] 


But turning to the first ground of the 
motion, the motion to direct the jury to 
find for defendants, which attacks the plain- 
tiff’s capacity to sue under the Clayton Act 
because the plaintiff is the owner of a theatre 
leased by it under a fixed rental plus per- 
centage of gross receipts arrangement, that 
lease being to the defendant Balaban & Katz 
or its wholly-owned subsidiary, the Theatre 
Amusement Company, I think it is fair to 
say that the plaintiff’s evidence at this stage 
tends to show that the defendants—and I 
have to parenthetically say, Mr. McSweeney 
and Mr. McConnell, that I think that the 
evidence here is thin—that the plaintiff’s 
evidence at this stage tends to show that 
the defendants, including the plaintiff's lessee, 
conspired to monopolize the first run motion 
picture business and to restrain interstate 
trade and commerce in the exhibition of 
motion pictures. 

Again parenthetically, if this case were 
being tried to the Court without a jury, 
whether I would so hold is something I 
don’t have to tell you about at this point, 
but I would be very much in doubt about it. 

But the cases about when and in what 
circumstances the cases should be submitted 
to the jury are pretty strict. The plaintiff 
charges that it was a direct object of the 
conspiracy, the purpose of which was to 
divert patronage to theatres, owned or oper- 
ated by some of the defendants, or, in this 
case, by some of the conduct, illegal conduct 
charged, that they in the process of their 
alleged machinations, diverted some patron- 
age that might reasonably have gone to 
the plaintiff's theatre or to the—what is 
the name, the Picadilly. 

I cannot say at this point that no rea- 
sonable jury could find these claims or some 
sufficient part of them have been established. 

Now so much for that posture of the case, 
the fact situation. 

We know that the plaintiff's lease entitles 
it to a percentage of gross receipts, and any 
diminution of patronage of its theatre re- 
sults, theoretically, at least, in monetary 
damage in direct proportion to the diminution. 

Again I must repeat, I don’t approve 
of this rule of law, but it is the law that 
once the fact of injury has been established, 
the precise amount of the damages need not 
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be proved with certainty to support a re- 
covery. That is the law laid down, as we 
all know here, in Bigelow v. RKO Radio 
Pictures, and others [1946-1947 TrapE CasEs 
{ 57,445], 327 United States 251. 


The words of the Act itself require only 
that the plaintiff, and I quote, “be injured 
in his business or property by reason of 
anything forbidden in the Anti-Trust laws.” 


From what I could find, there is nothing 
in the legislative history to suggest an inten- 
tion on the part of Congress to adopt or 
to incorporate the limitations upon recover- 
ies applicable in the fields of tort or contract. 


On the contrary, Congress and the Courts 
have long recognized that such treble dam- 
age actions are unlike the ordinary private 
civil litigation in which the Government has 
no interest beyond providing an impartial 
forum. Private Anti-Trust suits serve as an 
important means of enforcing a clear and 
a basic Government policy. 


Judge Evans, the late Judge Evans of our 
Circuit, has stated this purpose as follows: 


“In disposing of this question, we as- 
sume that this Federal statute was enacted 
to protect the public and this was its sole 
purpose. It is true it gave one injured 
through an unlawful combination or con- 
spiracy a cause of action. This grant to 
the persons damaged a cause of action 
for treble damages was for the purpose 
of multiplying the actions which would 
help enforce the act and make it more 
effective. 

“All of the provisions and purposes of 
this Act must be construed together with 
its main purpose, that of protecting the 
public against restraints of commerce, 
clearly its major objective.” 


That last quotation is from Maltz v. Sax 
[1940-1943 TrapE Cases f 56,259], 134 Fed. 
2d, 2. It was decided in the Seventh Cir- 
cuit Court of Appeals in 1943. 

Now with this policy in view, it seems 
to me that there is no reason to deny the 
plaintiff the jury’s consideration of this 
claim. It was injured, the jury may find, in 
its business of letting the theatre, and in its 
property, the theatre itself, by the alleged 
conspiratorial practices of the defendants. 

This injury was not—if we are sympathetic 
to plaintiff's cause of action—this injury 
was not unforeseeable for the defendants 
may be charged with knowledge that by 
diverting patronage to theatres controlled 
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by them, they would injure competing 
theatres. 

Plaintiff's injury was not remote, if in- 
deed it was sustained. It proceeded directly 
from a contractural relationship with one 
of the defendants, and the impact of the 
acts done in pursuance of the unlawful 
scheme, so the plaintiff alleges, was imme- 
diately felt by the plaintiff. 

I say “‘so the plaintiff alleges,’ 
evidence tends to prove. 


, 


and so its 


[Relevant Decisions] 


Turning then to the decisions relevant to 
the question, I don’t have to say to you men 
that an examination reveals inconsistencies 
and conflict. 

Favorable to the plaintiff’s claim—and I 
know, Mr. Block, you disagree with me, 
and you, too, Mr. Faissler—is Steiner v. 
Twentieth Century-Fox Film Corporation 
[1956 TrapvE Cases { 68,304], 232 Fed. 2d 
190, a case decided in the Ninth Circuit 
during this year, 1956. 


There the plaintiff alleged that she was 
the owner of a theatre that had been leased 
to an exhibitor who, as here in the case at 
bar, had engaged in a conspiracy with other 
exhibitors and distributors to monopolize 
the exhibition of motion pictures and to 
divert patronage to other theatres. 

Unlike the lease of the Tower Building 
Corporation, the lease in the Steiner case 
contained no provision for the payment of 
a percentage of receipts. It was based wholly 
upon the payment of a fixed amount, vary- 
ing with the several renewals and reexecu- 
tions of the lease. 


As we know in that case, we have discussed 
it here, upon motion, the trial court dis- 
missed the complaint. The Court of Appeals 
for the Ninth Circuit reversed, and in the 
course of the opinion, the Court said, at 
page 193—I think, I am not certain of that 
page number—but at any rate the Court 
said: 


“The first issue is whether the appellant 
is a proper party to bring an anti-trust 
action alleging a conspiracy to monopolize 
the exhibition of motion pictures. The 
appellees assert as a matter of law the 
appellant’s interest as a landlord is too 
remote to permit the recovery. 

“The cases cited by the appellees are 
not factually similar to the case at bar. 
Harrison v, Paramount Pictures, DCSD, 
Pa. 115 Fed. Sup. 312, affirmed in 211 Fed. 
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2d 405, by the Third Circuit Court of 
Appeals in 1954, there were no direct 
dealings between the plaintiff and the 
defendant. Here the appellant asserts the 
appellees conspired with the prime lessee 
to force the appellant to receive less than 
a reasonable rent. Appellant is not seek- 
ing damages caused to the lessee as was 
attempted in Folly Amusement Holding 
Corporation v. Randforth Amusement Cor- 
poration, DCSD N. Y. 1939, 32 Fed. Sup. 
361. Westmoreland Asbestos Company v. 
Johns Manville Corporation, DCSD N. Y. 
1939, 30 Fed. Sup. 389, affirmed in the 
Second Circuit Court of Appeals in 1940, 
reported in 113 Fed. 2d 114 held the 
wrongful acts directly affected the lessee, 
not the owner. 

“Here the complaint affirmatively al- 
leges direct [in]jury to the appellant, not 
the lessee. It is said the appellees’ wrong- 
ful acts operated directly upon the appel- 
lant. This is sufficient for the appellant 
to become a proper party to complaint of 
the conspiracy alleged.” 


ihatisezozebe cd ate 9s 


I think it appears in this case that the 
claimant plaintiff—I say in this case, I mean 
the case at bar—is even more directly re- 
lated to the wrongful diversion of patronage. 
By reason of its percentage lease, the plain- 
tiff had directly assumed the risk of the 
business of exhibiting pictures and it en- 
tered that market, while in the Steiner case 
where the lease called for a fixed rental, 
the plaintiff operated only in the market for 
theatres and had no interest directly in 
exhibition. 

To the same effect, in supporting the 
plaintiff's position, are two district court 
decisions: In Camrel versus Paramount Film 
Distributing Corporation [1944-1945 TrapE 
CASES J 57,233], case decided in the Southern 
District of New York in 1944, No. 57,233— 
I think 57,233 is the CCH Trape Cases 
citation—involving a percentage lease, the 
Court upheld the plaintiff's claim; and in 
East Orange Amusement Company versus 
Vitagraph, Incorporated, CCH Trape Cases 
[CCH Trape Recutation Reports, 9th Edi- 
tion, Supp. 1941-1943], | 52,965, case decided 
by the District Court of New Jersey, 1943, 
that case involves slightly different facts but 
the decision is similar in tenor. 


I know, Mr. Block, you don’t agree with 
the importance I attach to the Phister case, 
but I want to say here in these brief re- 
marks that I think the Court of Appeals 
for this Circuit has said something here of 
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importance, albeit it has not yet spoken on 
the precise question. But I think in the 
case of Roseland versus Phister Manufactur- 
ing Company [1940-1943 Trape Cases 
9 56,187], 125 F. 2d 417, a case decided by 
our Court of Appeals in 1942, it did consider 
an analogous question. 


There a sales agent had been deprived of 
potential sales by his employers’ unlawful 
conspiracy with a third party, a conspiracy 
not motivated by design to injure the plain- 
tiff. The defendant employer argued that 
the plaintiff sales agent had no standing 
since the business affected was the defend- 
ant’s and not the plaintiff's. 


The Court rejected the argument, saying 
through Judge Lindley’s words: 


“Consequently accepting the words of 
Congress at their face value, we think the 
complaint sufficient. True, the plaintiff 
is not a competitor of the offending party. 
We may not by what seems to us a 
strained and unjustified limitation bar 
plaintiff from statutory remedy. Congress 
evidently foresaw the wholesome effect of 
pecuniary responsibility for injuries re- 
sulting from such forbidden combination, 
and the Court should not devitalize the 
remedy by strained interpretations calcu- 
lated to encourage disregard of the law.” 


I think Judge Learned Hand reached a 
similar decision in the like case of Vines v. 
Outdoor Advertising Company [1948-1949 
TRADE CASES { 62,340], 171 Fed. 2d 487 cited 
in the Second Circuit in 1948, and I sug- 
gest also that you look at McWhurter v. 
Monroe Calculating Machine Company [1948- 
1949 TrapE CAsES { 62,227], 76 Fed. Sup. 456, 
a case decided in the Western District of 
Missouri in 1948. 

Now we all know that several opinions 
looking the other way have been rendered 
in the federal courts in Pennsylvania. In 
Harrison v. Paramount Pictures, Incorporated 
[1953 Trape Cases { 67,568], 115 Fed. Sup. 
312, a case decided in the Eastern District 
of Pennsylvania, 1953, the plaintiff owned 
a theatre leased on a percentage basis like 
the lease in the case at bar. 

After trial the jury returned a verdict for 
the defendant making it, in the words of 
the Court, “not strictly necessary to decide 
the plaintiff's standing in the suit.” 

Nevertheless the Court carefully consid- 
ered the question, and I do not deny—no 
one can—that its considered judgment is 
entitled to weight. 
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The Court of Appeals for the Third Cir- 
cuit affirmed [1954 Trape Cases § 67,721] on 
the basis of the opinion of the District 
Court. It does not appear from the opinion 
in the case that the lessee was a defendant, 
nor that the plaintiff had any direct deal- 
ings with any conspirator. 


Indeed, the opinion states, and these are 
the words from the opinion: 


“The plaintiff has not shown and does 
not allege that she has ever had any busi- 
ness transactions with the defendant.” 

That is at Page 316. 


The case was distinguished upon this 
ground in the Steiner case to which I have 
alluded. 


The case of Productive Inventions, Incorpo- 
rated v. Trico Products Corporation [1955 
TRADE CASES { 68,104], 224 Fed. 2d 678, de- 
cided in the Second Circuit in 1955, in my 
opinion is distinguishable upon the same 
ground since the injury suffered by one who 
has no direct dealing with the members of 
a conspiracy is necessarily less direct than 
the injury involved in the case at bar. 


We should be fair enough to note, how- 
ever, that in the footnote to a dissent from 
the denial of a rehearing in a subsequent 
case, Judge Biggs of the Third Circuit stated 
that the record in the Harrison case showed 
that the lessee of the plaintiff was joined as 
a defendant in the action. 


Melrose—that is the Melrose Realty, Incor- 
porated, case versus Loew’s, Incorporated, 
in CCH [1956] TrapE Cases, Paragraph 
68,423, perhaps on that the Supreme Court 
this morning will indicate its position on the 
petition for certiorari which is pending. 


Now in a subsequent case the District 
Judge who had decided the Harrison cases 
followed his earlier opinion when the facts 
as stated in the report clearly showed that 
the lessee of the plaintiff had been joined as 
a defendant. That is the Melrose case to 
which I have just referred, and again the 
Court of Appeals affirmed without full opin- 
ion. That is in CCH [1956 Trapvr Cases] 
Paragraph 68,358, decided this year, and a 
petition for rehearing was denied. 


As I said a moment ago, a petition for a 
writ of certiorari is now pending in the 
United States Supreme Court. 


Recently Judge Knoch of this Court de- 
cided the question here presented upon a 
pretrial motion in accordance with the views 
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of the Melrose and Harrison cases, Congress 
Building Corporation v. Loew's, Incorporated, 
No. 50 C 1244 [1956 Trape Cases { 68,513]. 


I attach great weight to that opinion, but 
in all due deference, I am constrained to 
disagree and to follow my earlier ruling in 
1617 Belmont Company v. Columbia Pictures 
Corporation, No. 52 C 251. 


That memorandum, I might say, or order, 
was filed in 1954. 


[Demand to Change Practices] 


Now turning to the second ground raised 
by the defendants in support of their mo- 
tion for a directed verdict, the defendants 
rely upon Milwaukee Towne Corporation v. 
Loew’s, Incorporated [1950-1951 TRADE CASES 
{ 62,891], 190 F. 2d 561, cited by the Seventh 
Circuit Court of Appeals in 1951 as an 
authority for their position that the plaintiff 
is obliged to plead and to prove a demand 
upon the defendants to change the practices 
complained of. 


It appears that the opinion in the case 
does not go so far. At least that is my view, 
and I know counsel for the defendants do 
not agree with me. 


In the first place, the holding is inop- 
posite here since in the Milwaukee Towne 
case, the plaintiff was a lessee of the theatre 
and not, as here, the owner. As such, the 
Milwaukee Towne plaintiff had no settled 
relation with the defendants comparable to 
this plaintiff’s relationship with its lessee. 


Moreover, the case was predicated upon 
a theory of refusal to deal so that a demand 
for dealing was essential to the accrual of 
the claim. 


Thus the Court’s opinion states further: 

“Furthermore, the instant case was tried 
on the theory that it was the refusal of 
the plaintiff's request or demand for first 
run pictures which gave rise to its dam- 
ages.” 


That is at Page 568 of the opinion. 


Further in the opinion it is said: 

“We are of the view that it cannot be 
held that the defendants’ conspiracy was 
the direct and proximate cause of the 
plaintiff's damage because it was pre- 
vented from negotiating and obtaining 
first run pictures in the absence of a de- 
mand or a request.” 


That is also at Page 568 of the opinion. 


Now the case of J. J. Theatres v. Twen- 
tieth Century-Fox Film Corporation and 
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others, reported in 212 Fed. 2d 840 [1954 
Trade Cases § 67,757], has been cited for 
the same position by the defendants. 

In that case, as in Milwaukee Towne, the 
gist of the wrong complained of was the 
defendant’s refusal to negotiate with the 
plaintiffs who were exhibitors of motion 
pictures and not landlords regarding first 
runs for films. 


It seems clear that failure to negotiate 
becomes a legal wrong only when a request 
for negotiation has been made and refused. 
Plaintiff is, therefore, obliged, in order to 
recover damages, to show that he has at- 
tempted to negotiate on the question. 


In the case at bar, however, the plaintiff 
is merely the owner of the theatre and not 
the exhibitor. The wrong complained of is 
not any supposed refusal to negotiate with 
the plaintiff, and since the plaintiff was not 
an exhibitor, it would make little sense for 
it to seek to negotiate with the distributor 
defendants; nor does there appear any rea- 
son why the plaintiff should be compelled to 
speak on behalf of its lessee. 

Here it is claimed that the lessee was a 
party to the conspiracy. There is no reason 
to suppose that further negotiations between 
the alleged conspirators would have pro- 
duced an arrangement more beneficial to the 
plaintiff, a victim of the combination. 

In this situation, any request or demand, 
the record shows, would have been futile. 

Finally, it appears that the plaintiff lessee 
was not, during the period before the de- 
mand was finally made—I am referring now 
to the Milwaukee Towne case—physically 
equipped to fulfill the requirements for first 
run showings. 


These are rough notes and some of them 
run into each other. 


“The Court concluded that the plaintiff 
had no intention to claim damages for 
the period preceding the demand.” 

That is at pages 568 and 569. 


I don’t think either one of these cases 
which the defendants rely on control here. 
I am not ready to hold, at least at this time, 
that a person who is being injured as a 
direct result of a conspiracy condemned by 
the anti-trust laws must ask the wrongdoers 
to desist before he may complain of the 
wrong. 

[Motion Denied] 


Mr. Clerk, the motion of the defendants 
made at the close of the plaintiff’s case for 
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an order directing the jury to bring in a 
verdict finding the defendants not guilty 
will be denied. 


[Separate Orders] 


Mr. Faissler: If it please the Court, I 
would like to call the Court’s attention to 
the special circumstances relating to certain 
of the defendants here before that order is 
entered. 

You will recall the motion was in the 
alternative for all defendants and certain 
defendants are in a different position. 

The Court: Yes, certainly you may make 
your record on that. 

Mr. Faissler: As to the Chicago Orpheum 
and Winston Theatre, RKO Theatres, In- 
corporated, ana Warner Theatres, Incorpo- 
rated, there is no evidence that any one of 
those was represented in this Chicago Film 
Board of Trade meeting. 

It is my understanding that is the point 
at which the plaintiff claims he introduced 
some evidence. 

The Court: Are you able to hear Mr. 
Faissler, Mr. McSweeney? 

Mr. McSweeney: Yes, your Honor. 

Mr. Faissler: And I think that those de- 
fendants are entitled on the separate ground 
to a directed verdict. 
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There was no witness who took the stand 
to testify against Universal or Loew’s or 
United Artists. There is no documentary 
evidence that Fox or Columbia or Vita- 
graph or Universal ever were in the position. 
where Tower would be denied an A week 
playing position if they desired to have it. 


I think that those defendants are en- 
titled to— 


The Court: Gentlemen, I must attend a 
special meeting of Judges at 12:00 o’clock, 
so it would not avail very much to call the 
jury in and start your proof, but I would 
like to say to Mr. McSweeney and Mr. 
McConnell, during the noon intermission, 
reflect on Mr. Faissler’s points in respect to 
the different defendants and be prepared to 
reply at 2:00 o’clock, before we go to the 
defendants’ case. 

Mr. Marshal, will you bring in the jury 
with their hats and coats? 

The Court: Ladies and gentlemen, we 
have been engaged here in discussing some 
matters that concern the lawyers and the 
Court. The Court has to attend a meeting 
of Judges at 12:00 o’clock and we conclude 
it would not avail very much just to have 
a fifteen minute session, so I will excuse you 
until 2:00 o’clock. 


[7 68,538] Harry V. Vance, Trustee in Bankruptcy for Frank Melvin Thompson. 


Bankrupt v. Safeway Stores, Incorporated. 


In the United States Court of Appeals for the Tenth Circuit. No. 5366—Septembei 


Term, 1956. Dated November 6, 1956. 


Appeal from the United States District Court for the District of New Mexico. 


Watpo H. Rocers, District Judge. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Right to Maintain 
Suit for Violation of Section 3, Robinson-Patman Act.—A private party may maintain a 
treble damage action, under Section 4 of the Clayton Act, for a violation of Section 3 
of the Robinson-Patman Price Discrimination Act. Section 3 is an amendment of the 
Clayton Act, and, therefore, it is one of the antitrust laws under which a private action 
may be maintained. To be an amendment to an existing law, the statute need not be so 
labeled. A law is amended when it is permitted to remain and something is added or 
taken from it or is in some way altered to better accomplish its purpose. A study of 
Congressional reports, discussions, and debates on the Robinson-Patman Act leads to the 
conclusion that it was generally understood that Section 3 of the Act was supplementary 
and amendatory of the antitrust laws, and that, in addition to the criminal sanctions, an 
injured party could recover treble damages under the provisions of the Clayton Act. 
The Robinson-Patman Act dealt exclusively with the subject matter of the existing 
antitrust laws. The title to the Robinson-Patman Act states that it is an act to amend 
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Section 2 of the Clayton Act; however, under the enacting clause, only Section 1 of the 
Robinson-Patman Act, consisting of four sections, expressly amends the Clayton Act. 
Without specific language excluding the other three sections of the Robinson-Patman 
Act, including Section 3, from the enacting clause, these three sections of the Robinson- 


Patman Act must be considered as amending the Clayton Act. 
See Price Discrimination, Vol. 1, 3551.15, 3551.30; Private Enforcement and Pro- 


cedure, Vol. 2, § 9011.710, 9024.95. 


For the appellant: Robert J. Nordhaus (Nordhaus & Moses), Albuquerque, N. M. 


For the appellee: John B. Tittmann (W. A. Keleher, Albuquerque, N. M.; and 
Douglas Stripp, and Watson, Ess, Marshall & Enggas, all of Kansas City, Mo., were with 


him on the brief), Albuquerque, N. M. 


Reversing a decision of the U. S. District Court, District of New Mexico, 1956 Trade 


Cases {| 68,266. 


Before Huxman, Murrau, and Picxer?, Circuit Judges. 


[Robinson-Patman Act, Section 3] 


Picxert, Circuit Judge [In full text]: 
The Trustee in Bankruptcy for Frank 
Melvin Thompson brought this action against 
Safeway Stores, Inc., to recover treble 
damages under § 3 of the Robinson-Patman 
INGE (US Ais SS GP IRS Aga © Woven orale 
plaint is based solely upon violations of 
the second and third clauses of § 3, wherein 
it is alleged that Safeway made sales at 
unreasonably low prices and territorial dis- 
crimination in prices for the purpose of in- 
juring competition to the damage of 
Thompson, who at the time was in the re- 
tail grocery business in Albuquerque, New 
Mexico. It suffices to say that the allega- 
tions, if true, constituted violations of § 3. 
The trial court expressed doubt as to the 
constitutionality of § 3, but chose to base its 
conclusion on a holding that the section 
was no part of the antitrust statutes of the 
United States, and dismissed the action on 
the ground that a civil action for treble 
damages was not available to a private 
litigant under 15 U. S. C. A. § 15. We do 
not agree with this conclusion. 


[Amendment to Antitrust Laws] 


15 U.S. C. A. § 15 was included in the 
Clayton Act (38 Stat. 730), and provides 
that “any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor * * * and shall recover three- 
fold the damages by him sustained, * * *” 
together with reasonable attorney’s fees 
and costs. The Clayton Act defined “anti- 
trust laws” as designated statutes existing 
at the time. Upon codification this section 
became 15 U. S. C. A. §12, and defined 
“antitrust laws” as sections 1-27 of Title 
15. It is contended that § 13a was not one 
of those antitrust laws as defined in §1 
of the Clayton Act and the codifiers could 
not amend the law by including it in § 12. 
This is no doubt true if §3 is a separate 
act. The code is only prima facie evidence 
of the law, and the language of the original 
statute controls. Act creating U. S. Code, 
U.S. C. A. Vol. 1, p. 4; Stephan v. United 
States, 319 U. S. 423; Murrell v. Western 
Union. Tel, Co, 5 Cir, 160 Be 2d5 737 
however, §3 is in fact an amendment to 
the Clayton Act, it was properly designated 
in the codification. To be an amendment 


1§ 13a reads as follows: 

“Discrimination in rebates, discounts, or ad- 
vertising service charges; underselling in par- 
ticular localities; penalties. 

“Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to be a party to, or assist in, any transaction of 
sale, or contract to sell, which discriminates to 
his knowledge against, competitors of the pur- 
chaser, in that, any discount, rebate, allowance, 
or advertising service charge is granted to the 
purchaser over and above any discount, rebate, 
allowance, or advertising service charge avail- 
able at the time of such transaction to said com- 
petitors in respect of a sale of goods of like 


1 68,538 


grade, quality, and quantity; to sell, or contract 
to sell, goods in any part of the United States 
at prices lower than those exacted by said per- 
son elsewhere in the United States for the pur- 
pose of destroying competition, or eliminating 
a competitor in such part of the United States: 
or, to sell, or contract to sell, goods at unrea- 
sonably low prices for the purpose of destroying 
competition or eliminating a competitor. 

“Any person violating any of the provisions of 
this section shall, upon conviction thereof, be 
fined not more than $5,000 or imprisoned not 
more than one year, or both. June 19, 1936, 
c. 592, § 3, 49 Stat. 1528.”’ 
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to an existing law, the statute need not be 
so labeled. A law is amended when it is 
permitted to remain and something is added 
or taken from it or is in some way changed 
or altered to better accomplish its purpose. 
United States v. Lapp, 6 Cir., 244 Fed. 377; 
Balian Ice Cream Co. v. Arden Farms Co. 
[1950-1951 TrapeE Cases § 62,742], 94 F. 
Supp. 796. 


In holding that §3 was not an amend- 
ment to the Clayton Act but a separate 
Act for which a civil remedy was not 
available to the plaintiff under §15, the 
trial court relied to a large extent upon 
the legislative history of the Act. Safe- 
way here insists that the history sustains 
the trial court, while the Trustee maintains 
the opposite view. We think a study of 
the committee reports, the discussions and 
debates on the Robinson-Patman Act, both 
in the House and Senate, leads to the con- 
clusion that it was generally understood 
at the time that § 3 of that Act was supple- 
mentary and amendatory of the antitrust 
laws and that in addition to the criminal 
sanctions, an injured party could recover 
{treble damages under the provisions of the 
Clayton Act. The Act dealt exclusively 
with the subject matter of the existing 
antitrust laws. It was a continuation of the 
Congressional attack upon the evils of 
combinations, monopolies and restraints of 
trade and commerce designed to stifle com- 
petition. In each instance “Congress was 
dealing with competition which it sought to 
protect, and monopolies which it sought 
to prevent”. Standard Oil Co. v. United 
States [1950-1951 Trane Cases f 62,746], 
340 U. S. 231, 249; Staley Mfg. Co. wv. 
Federal Trade Commission, 7 Cir., 135 F. 2d 
453. The title to the Act states that it is 
an act to amend § 2 of the Clayton Act, and 
for other purposes, but the enacting clause 
recites only that §2 “is amended to read 
as follows: and the entire Robinson-Pat- 
man Act follows, although the first section, 
designated as §2, is in quotation marks, 
while the last three sections are not. We do 
not think that failure to include the last 
three sections in quotation marks has the 
significance which the trial court gave to it, 
because these sections are not referred to 
in any other manner than in the enacting 
clause. Without specific language exclud- 
ing these three sections from the enacting 
clause, we feel constrained to hold that they 
are included thereunder and must be con- 
sidered as amending the Clayton Act. 


Trade Regulation Reports 
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[Other Decisions] 


In Bahan Ice Cream Co. v. Arden Farms 
Co., supra, Judge Yankwich, in a thorough 
and painstaking review of antitrust legis- 
lation and the authorities, concluded that 
§3 was an amendment of the Clayton 
Act and upheld the right of a private 
litigant to sue for treble damages under 
§15. We adopt the reasoning and con- 
clusions reached in that case. Generally 
the courts which have had occasion to 
consider the question have agreed that the 
recovery of treble damages was available 
to private litigants for violation of § 13a. 
Atlanta Brick Co. v. O’Neal, (D. C. E. D. 
Tex.) 44 F. Supp. 39; A. J. Goodman & Son 
uv. United Lacquer Mfg. Corp., (D. C. Mass.) 
[1948-1949 Trane Cases § 62,355] 81 F. 
Supp. 890; Spencer v. Sun Oil Co. (D. C. 
Conn.) [1950-1951 Trape Cases § 62,735], 
94 F. Supp. 408; Myers uv. Shell Oil Co. 
CDG SSD Calif, Cen: Div) [1950=1951 
TRADE CASES J 62,816], 96 F. Supp. 670; Her- 
shel Calif. Fruit Prod. Co. v. Hunt Foods, 
(D. (G.-N.. Dy Galifs-S. D:) +[1954" Trane 
Cases { 67,653], 119 F. Supp. 603, appeal 
dismissed 9 Cir. [1955 TrapE Cases § 68,031], 
221 F. 2d 797. In National Used Car Market, 
Inc., v. Nat'l. Auto Dealers Ass'n. (D. C., 
D. C.) [1952 Trape Cases § 67,369], 108 
F. Supp. 692, the District Court was in- 
clined to the view that §3 did not provide 
a civil remedy for damages, but did not so 
hold. The action was dismissed on other 
grounds and affirmed [1952 TrapE CASES 
{ 67,370], 200 F. 2d 359. 


Although it was not necessary to a 
decision in the case, the Supreme Court, 
in Bruce’s Juices, Inc., v. American Can Co. 
[1946-1947 TrapE Cases [57,553], 330 U. 
S. 743, 750, had this to say: 


“The Act prescribes sanctions, and it 
does not make uncollectibility of the 
purchase price one of them. Violation of 
the Act is made criminal and upon con- 
viction a violator may be fined or im- 
prisoned. 49 Stat. 1528, 15 U. S. C. § 13a. 
Any person who is injured in his business 
or property by reason of anything for- 
bidden therein may sue and _ recover 
threefold the damages by him sustained 
and the costs of suit, including a reason- 
able attorney’s fee. 38 Stat. 731, 15 
U. S. C. §15. This triple damage pro- 
vision to redress private injury and the 
criminal proceedings to vindicate the 
public interest are the only sanctions 


provided by Congress.” 
| 68,538 


72,184 


Considering the result in Moore v. Mead’s 
Fine Bread Co., 10 Cir. [1950-1951 TRADE 
CAsES { 62,674], 184 F. 2d 338, vacated and 
remanded 340 U. S. 945; and [1953 TRADE 
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was said in the Bruce’s Juices case, without 
further word from the Supreme Court, we 
would be extremely hesitant to hold that 
a valid judgment for treble damages could 


not be had for violations of § 13a. 
Reversed. 


Cases § 67,630] 208 F. 2d 777, reversed [1954 
Trave Cases { 67,906] 348 U. S. 115,” and what 


[7 68,539] Sidney Tague, individually, and as Administrator of the Estate of Harry 
Tague, deceased v. Harry Balaban, Elmer Balaban, John Balaban, H & E Balaban Cor- 
poration, Joseph H. Feulner, Balaban & Katz Corporation, Twentieth Century-Fox Film 
Corporation, Paramount Film Distributing Corporation, Warner Bros. Pictures Distribut- 
ing Corporation, and Loew’s Inc. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 53 C 1539. Dated November 6, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Tolling of Period of Limitation—Pendency of Government Action.—A 
private party could not avail himself of the advantages of Section 5 of the Clayton Act, 
suspending the running of a statute of limitations in a private action during the pendency 
of a Government antitrust action under certain circumstances, since the private party 
failed to connect the matters complained of in a Government antitrust action with the 
antitrust violations charged in his suit. If the matters of which the private party com- 
plained were a part, in any degree, of the violations charged in the Government action, it 
was incumbent on the private party to charge this with sufficient particularity so that it 
might be readily ascertained from a reading of the complaint. 


Also, in holding that the Government action did not suspend the running of the stat- 
ute of limitations in the private action, the court ruled that a Government action ceases 
to pend, for the purposes of Section 5, once there has been a final adjudication of some 
violation of the antitrust laws which can be evidence to support allegations of the same 
alleged violations in a suit by a private plaintiff. Under Section 5, a distinction should 
be drawn between a “right” and a “remedy.” A “right” arises by force of the Government’s 
allegations of a violation of the antitrust laws, and the “remedy” arises once the “right” 
of the Government to recover has been resolved in its favor by an adjudication to the 
effect that the antitrust laws have been violated. Thus, a Government action ceases to 
pend when the violations charged in that action have been resolved and accorded finality 
by court decision. What might later be resolved concerning the remedy achieved would 
have no effect on the pendency of the Government action. It is the adjudication of the 
violation and not the type and extent of relief granted that is of evidentiary value to a 
private plaintiff in a subsequent suit. 

See Private Enforcement and Procedure, Vol. 2, { 9010.275. 

For the plaintiff: Horace A. Young. 


For the defendants: Edward R. Johnston, Samuel W. Block, and Leonard Fieldman 


(Johnston, Thompson, Raymond & Mayer), for John Balaban and Balaban & Katz 
Corporation, 


Memorandum and Order alleged that the respective parties are, and 


have been, engaged in the business of ex- 
hibiting or producing and distributing mo- 
tion picture films. The complaint was filed 


[Pendency of Government Suit] 


CAMPBELL, District Judge [Jn full text]: 


This is an action asserting alleged violations 
of the “Anti-Trust Laws of the United 
States, 15 U: S.C. Section 1 @f seq. It is 


on July 10, 1953. 


The matter is now before the Court on 
the defendant’s motion to limit the plain- 


2In the Mead Bread case, as in this case, the 
plaintiff sought treble damages for violations of 
§ 13a. We first sustained a dismissal of the com- 
plaint. Upon mandate from the Supreme Court, 
this judgment was vacated and the case was 
tried to a jury which returned a verdict in favor 
of Moore for treble damages. We reversed and 
remanded with instructions to enter judgment 


| 68,539 


for the defendant. The Supreme Court reversed 
and affirmed the judgment of the District Court. 
Although the question here was not raised, the 
court held that violations of §13a were ‘‘in- 
cluded within the scope of the antitrust laws’’ 
with the right to treble damages, even though 
the victim is a local resident and no interstate 
transactions were used to destroy it. 
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tiffs proof of the alleged conspiracy. The 
controversy concerns itself with the query 
of what effect, if any, the pendency of the 
case entitled United States v. Paramount 
Pictures, Inc., et al., Equity No. 87-273, in 
the United States District Court for the 
Southern District of New York, has on the 
applicable statute of limitations. This stat- 
ute (Ill. Rev. Stat. 1951, c. 83, Sec. 15) 
limits the recoverable period of damages 
to the two years immediately preceding the 
filing of the instant complaint unless it can 
be shown that the pendency of the Para- 
mount case, supra, under Section 5 of the 
Clayton Act, 15 U. S. C. Section 16, sus- 
pended the running of the statute of limita- 
tions in this case. There is no dispute that 
as to each defendant, except Loew’s Inc., 
the Paramount case has not suspended the 
running of the statute of limitations; with 
respect to Loew’s, plaintiff argues that the 
Paramount case did suspend the running 
of the statute of limitations so as to include 
a period of damages extending beyond the 
date on which the Paramount case was filed. 
For the reasons expressed herein, the plain- 
tiffs argument is manifestly untenable. 


[Clayton Act] 


‘Under Section 5 of the Clayton Act, a 
prior suit brought by the United States to 
enforce compliance with any of the anti- 
trust laws, suspends, during the pendency 
thereof, the running of the statute of limi- 
tations in each and every private right of 
action arising under the anti-trust laws if 
said private action arises “in whole or in 
part on any matter complained of in said” 
prior suit instituted by the United States. 


[Relationship Between Actions] 


The crucial language of Section 5, so far 
as pertinent here, is the proviso that the 
private action must be based “in whole or in 
part on any matter complained of” in the 
prior Government suit. Thus considered 
and viewed against the instant complaint, 
the present action appears in no sense to 
be grounded upon the same matters of 
which the Government complained in the 
Paramount case. The instant complaint does 
not allege that final decrees were entered 
against any of the defendants in the Para- 
mount case; it is not alleged that the present 
action is based, in whole or in part, on the 
matters complained of in the Paramount 
case; nor is it alleged that, as a consequence, 
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these prior decrees are admissible under 
Section 5 as prima facie evidence of the 
matters complained of in this case. Further- 
more, it is not alleged that the instant de- 
fendants’ actions are a part of any national 
scheme or conspiracy which might have 
an impact on the Chicago area. It is merely 
alleged in paragraphs 19, 20, and 21 of the 
complaint that the defendants entered into 
a conspiracy to fix prices and control the 
exhibition of motion pictures in the Chicago 
area in order to exclude exhibitors such as 
plaintiff from competing with Balaban & 
Katz; that the defendants set up admission 
prices higher than plaintiff was able to 
charge and if plaintiff charged a price 
lower than that fixed by the defendant, no 
films would be made available to the plain- 
tiff by the defendants; and that the defend- 
ants, in order to exclude the plaintiff from 
competing with Balaban & Katz, discrimi- 
nated against the plaintiff by making choice 
film available to Balaban & Katz and pre- 
venting plaintiff from exhibiting such films 
when they were being shown at Balaban & 
Katz theatres. No overt acts or dates are 
specified except that the contents of two 
letters, dated August 8 and December 7, 
1951, are set forth in paragraph 21. It is 
also worthy of note that the plaintiff fails 
to allege that the asserted conspiracy was 
a continuing one and fails to allege con- 
tinuing damages; indeed, in this regard, no 
equitable relief, but merely damages, is 
sought. 


It is quite apparent, therefore, from 
even the most cursory examination of the 
instant complaint, that there has been no 
attempt to connect the matters complained 
of in the Paramount case with the violations 
charged in the instant case. If the matters 
of which the plaintiff complains were a 
part, in any degree, of the violations charged 
in the Paramount case, then it was incum- 
bent on the plaintiff to charge this with 
sufficient particularity so that this might be 
readily ascertained from a reading of the 
complaint and not from resort to guess- 
work or speculation on what the plaintiff 
did or did not intend. See Steiner v. 20th 
Century-Fox Film Corp., Court of Appeals, 
9th Circuit [1956 TrApE CAseEs { 68,304], 232 
F. 2d 190. The rules of pleading have not 
been reduced to the degree where the facts 
necessary, in whole or in part, to the plain- 
tiff’s case are left for surmise and conjec- 
ture. Finding no such similitude or duplication 
of charges between the Paramount case and 
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the case at bar, I hold that under the 
instant complaint the plaintiff cannot avail 
himself of the advantages of Section 5 of 
the Clayton Act, 15 U. S. C. Section 16. 
Therefore, the two year period of damages 
applies to all of the instant defendants. 


|When Government Action Ceased to Pend| 


There is, however, an equally compelling 
reason that prompts my holding that the 
Paramount case has not suspended the run- 
ning of the statute of limitations as to the 
defendant Loew’s Inc. Counsel for the 
plaintiff argues that the Paramount case 
“ceased to pend” as to Loew’s, Inc. when 
a decree was entered against Loew’s on 
February 7, 1952, a date well within two 
years prior to July 10, 1953 when the 
instant complaint was filed. Counsel for 
Loew’s argue that, as to Loew’s, the Para- 
mount case “ceased to pend,” for purposes 
of Section 5, either on June 5, 1950, or on 
October 16, 1950, both dates being suffi- 
ciently beyond two years prior to July 10, 
1953. On June 5, 1950, the Supreme Court 
affirmed the decree entered against Loew’s 
on February 8, 1950, and on October 16, 
1950, the Supreme Court denied Loew’s a 
rehearing. Both the February 8, 1950 and 
February 7, 1952 decrees have been pre- 
sented to the Court and marked as exhibits 
A and B, respectively. 

In support of his contention, plaintiff’s 
counsel relies almost entirely on a state- 
ment taken from Sun Theatre Corp. vw. 
R. K. O. Radio Pictures [1954 TrapE Cases 
7 67,722], 213 F. 2d 284. In this opinion, 
Judge Lindley states at page 289: 


“This litigation (U. S. v, Paramount), 
which resulted in a decree against all 
defendants, was finally terminated as to 
all on February 7, 1952, when a decree 
was entered against Loew’s Incorporated.” 
Observing, but not deciding, that there 

might be a substantial difference in mean- 
ing between the word “terminated” and the 
word “pendency” as the latter word is used 
in Section 5 of the Clayton Act, and con- 
sidering that any statement in the Sun case 
to the effect that the Paramount case ceased 
to pend as to Loew’s on February 7, 1952 
would be obiter dicta, a study of the Febru- 
ary 8, 1950 and February 7, 1952 decrees 
would seem to me to be the most logical 
and intelligent manner in which to ap- 
proach the problem presented. 


The 1950 decree was entitled “Final 
Decree.” Its purpose was to adjudicate the 


1 68,539 


Court Decisions 
Tague v. Balaban 


Number 63—218 
12-13-56 


issues that were left open on remand to the 
District Court by the Supreme Court’s 1948 
decision [1948-1949 Trapr Cases {[ 62,244], 
334 U. S. 131, which affirmed in part and 
reversed in part the District Court’s 1946 
decree. The 1950 decree dismissed certain 
claims and specifically enjoined Loew’s, 
and the other defendants, from performing 
certain acts in the conduct of their busi- 
nesses. The decree further provided for 
Loew’s and the Government to submit plans 
of divorcement and divestiture in order for 
Loew’s to accomplish “the ultimate separa- 
ration of its distribution and production 
business from its exhibition business,” (Ex. 
A, Section IV, Par. 1), sufficient to satisfy 
the requirements of the 1948 Supreme Court 
decision. Under the 1950 decree, the Dis- 
trict Court retained jurisdiction in order to 
enable the parties to apply to the court 
“for other or further relief.” The 1950 
decree was appealable and was, in fact, 
appealed, the Supreme Court affirming in 
all respects. 

The 1952 decree was entered against 
Loew’s individually. It was “in lieu of and 
in substitution for” the 1950 decree. A com- 
parison of the injunctive provisions of the 
1950 decree with those of the 1952 decree 
immediately reveals that, in this respect, the 
two decrees are substantially identical ex- 
cept for the fact that the 1952 decree 
provided detailed plans of divorcement and 
divestiture in which Loew’s agreed to divest 
itself of certain named theatres in various 
areas throughout the country. (Ex. B, 
Sections IV, V, and VI.) A salient feature 
of the 1952 decree is the footnote appearing 
on page 63, Section IX of the decree. This 
footnote is in reference to the District 
Court’s decrees dated December 31, 1946, 
as amended, and February 8, 1950. The 
footnote provides that it was “* * * not in- 
tended by the entry of this judgment (the 
1952 decree) against defendant Loew’s In- 
corporated or by this judgment itself (the 
1952 decree) to vacate or affect adjudica- 
tions made in Equity Cause 87-273 of vio- 
lations of the Sherman Act by said defendant”. 
Finally, the identical provision that ap- 
peared in the 1950 decree with respect to 
the District Court’s retaining jurisdiction 
appears in Section X of the 1952 decree. 

It is quite apparent, therefore, from a 
comparison of the 1950 and 1952 decrees 
that the 1952 decree was designed and 
intended to satisfy the 1950 decree’s direc- 
tion that the parties submit plans for 
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divorcement and divesiture of certain of 
Loew’s exhibitor holdings in order to com- 
ply with the Supreme Court’s 1948 decision. 
These plans consume the greater part of 
the 1952 decree, the remainder embodying, 
in substantially identical language, that 
which was provided in the 1950 decree. It 
is abundantly clear, therefore, that the 1952 
decree concerned itself essentially with 
what should be termed “matters of remedy” 
and did not, and indeed, could not, adjudi- 
cate or readjudicate any issues that had 
been determined by the District Court in 
its 1946 and 1950 decrees. This is so for the 
simple reason that the 1946 and 1950 de- 
crees completely adjudicated all the issues 
presented by the Government’s allegations 
of violations of the anti-trust laws. As of 
these dates, Loew’s stood convicted of vio- 
lations of the anti-trust laws as charged 
by the Government; from these dates these 
decrees were admissible in private litigation 
as “prima facie’ evidence against Loew’s 
as to those matters decided in each decree. 


Thus, under Section 5 of the Clayton Act, 
a distinction should be drawn between a 
“right” and a “remedy.” A “right” arises 
by ferce of the Government’s allegations 
of a violation by the defendant of the anti- 
trust laws. The “remedy” arises once the 
“right” of the Government to recover has 
been resolved in its favor by an adjudica- 
tion to the effect that the anti-trust laws 
have been violated by the defendants. There- 
fore, a Government suit ceases to pend, for 
purposes of Section 5, once there has been 
a final adjudication of some violation of the 
anti-trust laws which can be evidence to 
support allegations of the same alleged vio- 
lations in a suit by a private plaintiff. This 
is especially so since it is the adjudication 
of a violation, and not the type and extent 
of relief granted, that is of evidentiary value 
to a private plaintiff in a subsequent suit. 
That the 1950 decree reserved jurisdiction, 
or for that matter, that the 1952 decree 
reserved jurisdiction, is insignificant be- 
cause such reservation of jurisdiction was 
for purely ministerial purposes, as, for 
example, the 1950 decree reserved jurisdic- 
tion for the working out of plans of divorce- 
ment and divestiture from Loew’s of its 
exhibitor holdings. Furthermore, the two 
decrees in this instance merely spelled out 
the inherent power of a Court of Equity 
to enforce its decree. 
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[Other Decisions] 


In a recent opinion, Grengs v. Twentieth- 
Century Fox Film Corp. [1956 Trane CASES 
{ 68,318], 232 F. 2d 325, the Court of Ap- 
peals for the Seventh Circuit has indicated 
it is favorably disposed to accept the “right” 
and “remedy” theory advanced here. In 
referring to the Supreme Court’s 1948 deci- 
sion in the Paramount case, supra, which 
affirmed the judgment below in part and 
reversed in part, remanding for proceedings 
in conformity with the opinion, Judge 
Schnackenberg, in speaking for the court, 
stated as follows, at page 332: 


“While we do not hold that the re- 
mandment, insofar as it dealt with the 
remedy only, would be significant here, 
we do believe that, it is significant that 
the Supreme Court held that the question 
of an illegal monopoly had not been 
completely passed upon by the district 
court. It therefore remanded for further 
action therein on a part of the monopoly 
question. The case, as to the latter mat- 
ter, remained pending until the district 
court had passed thereon. In other words, 
there was a part of the violations charged 
against the distributors which then re- 
mained unresolved by the Supreme Court 
decision. This was included in that part 
of the case which was reversed and re- 
manded to the district court for further 
proceedings.” 


It appears certain, therefore, that, for 
purposes of Section 5 of the Clayton Act, a 
Government suit ceases to pend when the 
violations charged in that suit have been 
resolved and accorded finality by Court 
decision. What might later be resolved 
concerning the remedy achieved would 
have no effect on the pendency of the 
Government suit. Employing the rule laid 
down by this Court in Barnett v. Warner 
Bros. Pictures Distributing Corp. [1953 TRADE 
Cases § 67,531], 112 FS 5, the Paramount 
case ceased to pend as to Loew’s upon 
the conclusion of the appeal taken from 
the judgment of February 8, 1950. Thus, 
when the Court of Appeals in the Sun 
Theatre case, supra, stated, in effect, that 
the Paramount case was “terminated” as to 
Loew’s on February 7, 1952, it is obvious 
that it was concerned with the date on 
which the specific “remedy” in that case 
was resolved and it therefore used the 
word “terminated”; had the Court of Ap- 
peals intended to convey its belief that the 
rights put into issue by the allegations of 
the Government’s complaint had been re- 
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solved on that date, it would have used 
the words, “ceased to pend,’ and would 
not have used the word “terminated.” 


[Ruling] 


For the reasons stated, I hold that the 
Paramount case ceased to pend as to Loew’s 
Inc. on a date well in advance of July 10, 
1951, said date being the date two years 
prior to the day on which the instant case 
was filed. I hold, therefore, that under the 
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applicable two year statute of limitations, 
the instant plaintiff is precluded from re- 
covering from these defendants, including 
Loew’s Inc., any damages sustained prior 
to July 10, 1951. 


The cause is hereby ordered set down 
for a pre-trial conference to be held on 
January 7, 1957 at 10:30 A. M. at which 
time the Court will establish a proper cut 
off date for the reception of evidence tend- 
ing to establish the alleged conspiracy. 


[68,540] United States v. United States District Court for the Southern District 
of West Virginia, and the Honorable Ben Moore, Judge of the United States District 
Court for the Southern District of West Virginia. 


In the United States Court of Appeals for the Fourth Circuit. No. 7311. Argued 
October 17, 1956. Decided November 13, 1956. 


On Petition for a Writ of Mandamus. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Grand 
Jury Proceedings—Court Interference with Grand Jury Proceeding—Production of Docu- 
ments, Use of Transcript of Testimony, and Right to Complete Investigation—Writ of 
Mandamus.—The Government, in a grand jury investigation of possible antitrust violations 
in the milk industry, was held to be entitled to a writ of mandamus directing a United 
States District Court to vacate its orders (1) quashing, in part, subpoenas for the produc- 
tion of documents before the grand jury, (2) limiting the right of Government counsel to 
receive and use the transcript of evidence heard before the grand jury, and (3) forbidding 
the grand jury to complete its investigation. A United States Court of Appeals held that 
it had the power to grant the writ of mandamus under the “all writs’? statute (Title 28, 
United States Code, Section 1651(a)), and that the action taken by the District Court inter- 
fered unduly with the powers of the grand jury and the proper functions of Government 
counsel in the investigation which the grand jury was conducting. The action of the 
District Court in quashing the subpoenas and in refusing to allow them to be used to 
bring before the grand jury the documents requested because the materiality of the docu- 
ments was not established was clearly erroneous. It was an unwarranted interference 
with the proper functioning of the grand jury and of Government counsel for the District 
Court to forbid Government counsel to have a transcript of the testimony, to digest it for 
the benefit of the grand jury, or to examine documents except in the presence of the grand 
jury.- Also, the District Court’s instruction to the grand jury that it must vote either 
to indict or not to indict and that it cannot take an adjournment for the summarization 
of the testimony taken constituted a clear invasion of the grand jury’s powers which could 
not be justified by the power to discharge the grand jury. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.125. 


For the petitioner: Victor H. Kramer, Trial Attorney, Antitrust Division, Department 
of Justice (Victor R. Hansen, Assistant Attorney General; Charles H. Weston, Harry E. 
Pickering, and Ernest L. Folk, III, Attorneys, Department of Justice, on brief). 


For the respondents: Homer A. Holt and Dale G, Casto (Kay, Casto & Chaney; 
Steptoe & Johnson; Stanley C. Morris; Jackson, Kelly, Holt & O’Farrell; Payne, Minor, 
Ray, Price & Loeb; John V. Ray; and John T. Keenan, on brief). 


Before Parker, Chief Judge, and Soper and Sosetorr, Circuit Judges. 
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[Writ of Mandamus Sought] 


ParKeER, Chief Judge [Jn full text]: This 
is an application by the United States for 
a writ of mandamus directed to the Judge of 
the United States District Court for the 
Southern District of West Virginia. The 
application relates to action taken by the 
District Judge in proceedings wherein a 
grand jury of the District was making in- 
vestigation to determine whether indict- 
ments for violation of the federal anti-trust 
laws should be returned against persons or 
corporations engaged in the milk industry 
in that area. It asks that the judge be 
directed to vacate an order quashing in part 
subpoenas duces tecum for the production of 
documents before the grand jury, an order 
imposing conditions upon the use by attor- 
neys for the government of transcript of 
evidence heard before the grand jury and 
an order forbidding the grand jury to com- 
plete the investigation in which it was en- 
gaged. The District Judge has written a 
letter to the presiding judge of this court 
which has been received by the members of 
the court and has been ordered filed in the 
record as his statement in answer to allega- 
tions of the application, a complete trans- 
script of the proceedings in the District 
Court has been filed, and corporations 
against whom the subpoenas duces tecum 
were directed have filed petition to be 
allowed to intervene and file motion for 
dismissal of the application. They are al- 
lowed to intervene and their briefs and oral 
argument have been given full consideration 
by the court. The facts are as follows: 


[Grand Jury Investigation] 


On April 30, 1956, a grand jury, which 
had theretofore been empaneled in the 
Southern District of West Virginia and 
had completed its work for the term, was 
called back in a special session by the Dis- 
trict Judge at the instance of attorneys 
representing the United States Department 
of Justice to investigate the local milk in- 
dustry with a view of determining whether 
there had been violations of the federal anti- 
trust laws. The judge charged the grand 
jury as to its duties in the premises, in the 
course of which he instructed it as to its 
relationship with the government attorneys, 
saying that all that the attorneys were 
supposed to do was “to show you what the 
evidence is by letting you hear it and see it 
and not arguing to you or recommending 
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to you or trying to persuade you of any- 
thing.” 


[District Court Proceedings] 


A few days later motion was made by 
attorneys representing corporations which 
were being investigated to quash portions 
of subpoenas duces tecum requiring the pro- 
duction of certain corporate records before 
the grand jury. The judge granted the 
motion on the ground that there was no 
showing before him that the records so 
subpoenaed were material to the inquiry, 
but stated that if the grand jury itself, as 
distinguished from counsel for the govern- 
ment, made the request, a different question 
would be presented. Following this, the 
grand jury appeared in court and requested 
that subpoenas be issued for the production 
of the records of the corporations being 
investigated, including minutes of directors’ 
meetings, annual balance sheets, profit and 
loss statements, records of annual sales, 
annual reports and documents showing de- 
viations from regular prices. Upon its ap- 
pearing that the resolution of the grand 
ury requesting subpoenas for the production 
of these documents had been prepared by 
government counsel, the judge denied the 
request on the ground that no showing of 
materiality had been made, although one of 
the grand jurors spoke up and said that 
the request for the records, so far as he 
was concerned, was “based upon things that 
had been heard by the grand jury”. 


Some days later the District Judge noti- 
fied government counsel that they might not 
examine other documents which had been 
produced pursuant to subpoena except in 
the presence of the grand jury and notified 
the stenographer taking evidence at the 
grand jury hearing that transcript thereof 
was not to be delivered to government 
counsel. He stated to counsel that they 
might not have a transcript of the testimony 
prior to the returning of an indictment. In 
this connection he said: “Before indictment 
I know of no reason why the attorneys 
should have a copy of the testimony to take 
away from the grand jury with them any 
more than they are entitled to have the 
documents that are brought in under sub- 
poena.” And at another place he said: “The 
attorneys for the Government have com- 
plete disclosure of everything that’s before 
the grand jury for the purpose of enabling 
them to perform their duties, and, if it is 
necessary to have a transcript of the evi- 
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U.S. v. U.S. District Court 


dence for the purpose of drawing an indict- 
ment the evidence can be transcribed and 
the indictment can be drawn in the presence 
of the grand jury”. On May 25 the court 
addressed a letter to counsel with regard to 
the matter in which he said: 


“1. I do not agree that the stenograph- 
er’s notes belong to the prosecuting, or 
executive arm of the government. The 
Grand Jury is in the judicial branch of 
government, and it is highly important 
to the rights of the individual citizen that 
the distinction between the powers, duties, 
and rights of the two coordinate branches 
of government be maintained. The ulti- 
mate right to its record of proceedings 
resides in the Grand Jury under the 
supervision and guidance of the Court. 


“2. I do agree with you gentlemen that 
it is proper for you to have from the 
stenographer a transcript of the evidence 
for the purpose of carrying out the duties 
which you list on page 5 of your briet, 
namely: ‘1) the conduct of a thorough 
investigation; 2) the preparation of the 
indictment; and 3) preparation for trial.’ 


“3. You will be permitted therefore to 
receive from the stenographer a transcript 
of the evidence taken down by him, for 
the purposes mentioned. This means that 
if indictments are returned by the Grand 
Jury you will be permitted to retain the 
transcript insofar as it relates to persons 
or corporations then under indictment, for 
use in preparing for trial and prosecuting 
the cases to a conclusion. However, if no 
indictments are found by the Grand Jury 
or if certain persons or corporations under 
investigation are not indicted, the tran- 
script relating to such persons or corpo- 
rations as are not indicted will be returned 
to the Clerk of the Court as custodian 
thereof for the Grand Jury. 


“4, During the use of the transcript by 
counsel for the government prior to in- 
dictment, it shall be kept strictly confi- 
dential, and no copies made thereof. 


“5. Your receipt of a transcript from 
the stenographer will constitute your ac- 
ceptance of the conditions as to its use 
which are set out above. 

“6. My chief reason for holding that 
the transcript prior to indictment (or with 
reference to any persons or corporations 
not indicted) shall remain undisclosed is 
my belief that if the Grand Jury, after 
full and fair investigation, decides not to 
indict a particular person or corporation, 
it is not in the interest of justice that 
testimony which reflects on the character 
of that person or corporation be left in 
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the hands of anyone, including representa- 
tives of the executive department of 
government.” 


On May 24, 1956, after the grand jury 
had been in session a number of weeks, it 
came into court and requested adjournment 
to September 10 to permit the stenographer 
to write up a transcript of the evidence and 
for government counsel to prepare a digest 
of the transcript, stating that it would con- 
sider further evidence if necessary. The 
judge denied this request and stated that 
government counsel would not be allowed 
to prepare a digest of the evidence that had 
been heard and read it to the grand jury. 
On May 29 the grand jury renewed its 
request for an adjournment, but the court 
again denied the request and told the grand 
jury that it had been in session long enough 
to determine whether or not indictments 
should be returned and that it should pro- 
ceed to vote to return or not to return 
indictments, reiterating that he would not 
permit government attorneys to digest the 
evidence for the benefit of the grand jury, 
saying: 

“Tf the facts are complex, there is noth- 
ing that anyone can do about that. The 
government attorneys are not permitted to 
make a digest of these facts and tell you 
‘here are the essential facts and you 
needn’t consider any others’ because it is 
the duty of the grand jury to consider all 
the evidence. That’s why the other day 
when you requested some time to have 
the government attorneys make a digest 
of the evidence I refused to permit that 
because obviously if the government at- 
torneys made a digest of the evidence, 
then what they presented to you finally 
would not be the evidence that you gentle- 
men heard but it would be their opinion 
of what the important part of that evi- 
dence was, whereas you gentlemen as a 
grand jury are required by your oath to 
consider all the evidence and there is no 
way that anybody else can make a digest 
of it and furnish it to you.’ 


Upon one of the grand jurors stating that 
it was his understanding that the grand jury 
believed that the evidence that had been 
presented warranted further investigation, 
the court made it clear that the grand jury 
should either proceed to indict or state that 
it did not believe anyone should be indicted. 
The grand jury then held another session 
and reported to the court that it did not 
wish to vote on the question of indictment 
at that time, whereupon the court excused 
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it from further attendance on the court, 
saying: 


“You will remain the grand jury of the 
court until the court calls another grand 
jury in connection with the November 
term but you will not 'be required nor 
permitted to have any further sessions 
unless you are called in by the court, so 
you are now excused and you may claim 
attendance at the clerk’s office.” 


On June 1 government counsel moved 
that the court order the grand jury to re- 
convene on September 15, and the court 
denied this motion. 


[Power to Grant Relief | 


On these facts, the first question which 
arises is, assuming that there was error or 
abuse of discretion on the part of the Dis- 
trict Judge, is there power in this court to 
grant relief by writ of mandamus? Counsel 
for the intervening corporations which were 
being investigated by the grand jury deny 
that we have such power; but to this we 
cannot agree. The “all writs” statute, 26 [28] 
USC 1951(a) [1651(a)], vests in courts of 
appeals power to “issue all writs necessary or 
appropriate in aid of their respective juris- 
dictions and agreeable to the usages and 
principles of law.” As we pointed out in 
American Chain & Cable Co. v. Federal Trade 
Commission, 4 Cir. [1944-1945 TrapE CASES 
9 57,251], 142 F. 2d 909, 912, a court given 
power to review may by mandamus compel 
the court over which it is given such power 
to so exercise its jurisdiction that the power 
of review may not be defeated. The au- 
thority of the appellate court “is not con- 
fined to the issuance of writs in aid of a 
jurisdiction already acquired by appeal but 
extends to those cases which are within its 
appellate jurisdiction although no appeal has 
been perfected. Otherwise the appellate ju- 
risdiction could be defeated and the purpose 
of the statute authorizing the writ thwarted 
by unauthorized action of the District Court 
obstructing the appeal.” Roche v. Evaporated 
Milk Ass’n [1940-1943 TrapE Cases { 56,276], 
319 U.S. 21, 25. And the writ may be issued 
to prevent a District Judge from thwarting 
the commencement of an action over which 
the appeals court would have appellate ju- 
risdiction, and so it was granted to compel 
a District Judge to vacate an order denying 
an application for a bench warrant after an 
indictment had been returned. Ex Parte 
Umited States, 287 U. S. 241, 246. In the 
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case last cited, the Supreme Court, speaking 
through Mr. Justice Sutherland, said: 


“McClellan v. Carland, 217 U. S. 268, 
280, laid down the general rule applicable 
both to this court and to the circuit courts 
of appeals, that the power to issue the 
writ under R. S. 716 is not limited to cases 
where its issue is required in aid of a 
jurisdiction already obtained, but that 
‘where a case is within the appellate 
jurisdiction of the higher court a writ of 
mandamus may issue in aid of the appel- 
late jurisdiction which might otherwise 
be defeated by the unauthorized action of 


2) 


the court below’. 


We see no reason why these principles 
should not be applied to the potential litiga- 
tion involved in a grand jury investigation. 
Such litigation, if commenced, lies within 
the appellate jurisdiction of this court; and 
if that jurisdiction is being thwarted by 
erroneous exercise of power or abuse of 
discretion by the District Judge, there is no 
more reason why this court should not exer- 
cise its power than in the case where the 
judge is refusing to issue a bench warrant. 
It is argued that a grand jury might not 
find indictments, in which event there would 
be nothing with respect to which appellate 
jurisdiction could be exercised; but, of 
course, there would have been nothing with 
respect to which appellate jurisdiction could 
have been exercised if the trial of the person 
arrested under the bench warrant had re- 
sulted in an acquittal. 


Supervisory jurisdiction over litigation in 
the trial courts is vested in the courts of 
appeals by the “all writs” statute quoted 
above. Supervisory jurisdiction over the 
administration of justice in the trial courts 
is vested by 28 USC 332 in the judicial 
councils of the circuits composed of the 
circuit judges who are given power to 
make all necessary orders “for the effective 
and expeditious administration of the busi- 
ness of the courts within the circuit.” If the 
matters called to our attention are not mat- 
ters affecting litigation in the district court 
with respect to which we have jurisdiction 
under the “all writs” statute, they are cer- 
tainly matters affecting the effective and 
expeditious administration of the business 
of the courts and, as such, are subject to 
our orders as the council of the circuit. It 
is inconceivable that power should not be 
vested somewhere to deal with such a situ- 
ation. It is not necessary, however, to con- 
sider our power as the council of the circuit. 
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We think that as grand jury investigations 
relate to matters potentially within our ap- 
pellate jurisdiction, we have jurisdiction un- 
der the “all writs” statute to issue writs of 
mandamus to correct errors or abuses of 
discretion on the part of the district judge 
in dealing with such investigations.* 


[Interference with Grand Jury] 


Coming then to the merits of the case, 
we think that the United States is upon 
the undisputed facts unquestionably entitled 
to the writ. We do not for a moment question 
the good faith of the learned and able dis- 
trict judge or think that he was actuated by 
any motives other than a desire to see that jus- 
tice was properly administered. We think, 
however, that the action taken by him inter- 
fered unduly with the powers of the grand 
jury and the proper functions of govern- 
ment counsel in the investigation which the 
grand jury was conducting. In this connec- 
tion it must be remembered that, while a 
grand jury is not independent of the court, 
it is not subject to the court’s directions 
and orders with respect to the exercise of its 
essential functions. See Hale v. Henkel, 201 
U. S. 43, 65; Blair v. United States, 250 U. S. 
273, 282. As said in the case last cited: 


“Tt is a grand inquest, a body with 
powers of investigation and inquisition, 
the scope of whose inquiries is not to be 
limited narrowly by questions of propriety 
or forecasts of the probable result of the 
investigation, or by doubts whether any 
particular individual will be found prop- 
erly subject to an accusation of crime. 
As has been said before, the identity of 
the offender, and the precise nature of the 
offense, if there be one, normally are de- 
veloped at the conclusion of the grand 
jury’s labors, not at the beginning.” 


[Production of Records] 


As to the quashing of the subpoenas and 
the refusal of the court to allow these to 
be used to bring before the grand jury the 
records requested because the materiality of 
such testimony was not shown to the judge, 
we think that this was clearly erroneous. 
In investigations of this character, examina- 
tion of records such as the grand jury 
sought to examine here may throw much 
light on whether or not there has been a 
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violation of law by the parties being in- 
vestigated; and if the right of the grand 
jury to examine such records is to be denied 
because it is unable to point out the mate- 
riality of the records sought, it will be 
greatly hampered in the performance of its 
duties. When a kindred question, i. e. 
whether the grand jury could require the 
production of corporate records for its ex- 
amination in the absence of a specific charge 
pending before the grand jury (and ma- 
teriality of records could be judged only 
with reference to a charge of crime against 
someone), the Supreme Court in Hale v. 
Henkel, supra, not only answered the ques- 
tion in the affirmative, but held also that the 
fact that such corporate records might tend 
to incriminate the officer producing them 
was no reason for not requiring their pro- 
duction. In that case the court said: 


“We deem it entirely clear that under 
the practice in this country, at least, the 
examination of witnesses need not be 
preceded by a presentment or indictment 
formally drawn up, but that the grand 
jury may proceed, either upon their own 
knowledge or upon the examination of 
witnesses, to inquire for themselves whether 
a crime cognizable by the court has been 
committed; that the result of their investi- 
gations may be subsequently embodied in 
an indictment, and that in summoning 
witnesses it is quite sufficient to apprise 
them of the names of the parties with 
respect to whom they will be called to 
testify, without indicating the nature of 
the charge against them. So valuable is 
this inquisitorial power of the grand jury 
that, in States where felonies may be 
prosecuted by information as well as in- 
dictment, the power is ordinarily reserved 
to courts of impanelling grand juries for 
the investigation of riots, frauds and 
nuisances, and other cases where it is 
impracticable to ascertain in advance the 
names of the persons implicated. It is 
impossible to conceive that in such cases 
the examination of witnesses must be 
stopped until a basis is laid by an indict- 
ment formally preferred, when the very 
object of the examination is to ascertain 
who shall be indicted.” 


As pointed out elsewhere in Hale v. Henkel, 
supra, the production of corporate records 
under a subpoena duces tecum should be 
held within reasonable limits and mate- 
riality may be considered as bearing upon 


*See In re Texas Company D. C. Cir. [1952 
TRADE CASES { 67,351] 201 F. 2d 177, wherein 
the Court of Appeals of the District of Columbia 
Circuit denied an application for writ of manda- 
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mus to compel the district court to discharge a 
grand jury without questioning its power to 
issue the writ in a proper case. 
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that question; and rule 17(c) of the Rules 
of Criminal Procedure provides that the 
court may quash or modify a subpoena 
requiring the production of books, papers 
or documents “if compliance would be un- 
reasonable or oppressive.’”’ There is nothing 
here to indicate that compliance with the 
subpoena to produce the records which the 
grand jury desires to examine would have 
been either unreasonable or oppressive and 
the action of the judge was based, not on 
that ground, but on the ground that their 
materiality was not shown. We think that 
this was error. We know of no law re- 
quiring that evidence be material before 
a grand jury have the right to consider it. 
So far as the intervenors who objected to 
the production of the records is concerned, 
they cannot raise the question of materiality. 
Nelson v. United States, 201 U. S. 92, 115; 
Blair v. United States, 250 U. S. 273, 282. As 
said in the case last cited: “He is not en- 
titled to urge objections of incompetency or 
irrelevancy, such as a party might raise, 
for this is no concern of his.” So far as 
we can judge from the record before us, 
the records which the grand jury asked to 
be produced for examination are precisely 
the sort of records that are ordinarily ex- 
amined in investigations to determine whether 
prosecutions under anti-trust laws are to 
be instituted. 


[Transcript of Testimony] 


We think, also, that it was an unwar- 
ranted interference with the proper func- 
tioning of the grand jury and of government 
counsel who were assisting them in the 
investigation for the court to forbid counsel 
to have a transcript of the testimony or to 
digest it for the benefit of the grand jury 
or to examine documents except in the 
presence of the grand jury. We agree, of 
course, that government counsel should not 
be allowed to dictate to the grand jury; but 
no such attempt to dictate to the grand jury 
is suggested, and the judge in his charge 
had sufficiently warned against such dicta- 
tion. In investigations of this sort, it is 
necessary that the grand jury have the aid 
of counsel, not only in examining witnesses 
but also in digesting the great mass of 
evidentiary matter produced before them, 
which would mean little or nothing to them 
unless digested and analyzed in the light 


* See United States v. Smyth 104 F,. Supp. 283; 
United States v. Amazon Industrial Chemical 
Corp. 55 F. 2d 254. 
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of applicable legal principles. It is possible 
that counsel may abuse their relationship 
by seeking to influence the grand jury’s 
action; but counsel themselves must sign 
any indictments which are returned, and 
the opprobrium which would arise from 
securing and joining in an unwarranted in- 
dictment is ordinarily a sufficient restraint 
upon excessive enthusiasm on the part of 
prosecutors. No intelligent lawyer wishes 
to be placed in the situation of fathering 
a prosecution which cannot be sustained; 
and it must not be forgotten that the grand 
jury is engaged, not in trying the persons 
whom it investigates but in deciding whether 
they should be placed on trial. If grand 
jurors may base an indictment on hearsay, 
as held in Costello v. United States, 350 U. S. 
359, we see no reason why they may not 
consider a digest of testimony which they 
have heard; and the fact that such digest 
has been prepared at their request by coun- 
sel charged with responsibility for the 
prosecution furnishes no reason why they 
may not consider it. 


We see no objection, furthermore, to 
counsel for the government being allowed 
to have a transcript of the testimony to be 
used by them in conference with their 
superiors in the Department of Justice. 
There is nothing in the reason of the rule 
requiring secrecy of grand jury proceed- 
ings* which precludes counsel assisting in 
the investigation from having a transcript 
of the testimony which they have produced 
before the grand jury or consulting with 
their superiors in regard thereto. If they 
make an improper disclosure of what has 
occurred before the grand jury or make 
other improper use of the evidence there 
taken, they are subject to attachment for 
contempt; but this is no reason why the 
court should hamper them in the proper 
discharge of their duties by denying them 
free use of the evidence and the documents 
which have been produced before the grand 
jury. 

Likewise, we see no objection to counsel 
for the government being allowed to sum- 
marize for the benefit of the grand jury 
the evidence that has been heard. This 
matter was dealt with by Judge Augustus 
N. Hand in United States v. Rintelen, 235 
F. 787, 791-792, where he said: 
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“If in a complicated case he were not 
allowed to show the grand jurors the 
bearing of the evidence upon the alleged 
violation of the statute, they would cer- 
tainly be confused as to the entire situa- 
tion. Even a trained judge is often unable 
to understand the bearing of relevant 
testimony without the aid of counsel. 
Asking the grand jury to find an indict- 
ment is but putting in words what every 
act of the government, and its representa- 
tives, means and is well known to mean. 
What reasonable objection can be urged 
against allowing the man who has prepared 
the case to refresh the recollection of the 
grand jurors by summarizing the evi- 
dence taken, perhaps, over weeks or 
months, and reading from the minutes 
and giving them a list of the names of 
the persons charged with the crime? Any 
objection is really, if not ostensibly, based 
on the supposition that grand juries are 
devoid of all independence and _ prose- 
cuting officers are either tyrannical or 
dishonest.” 


[Completion of Grand Jury Proceeding] 


With respect to the instruction given 
the grand jury that it must vote either to 
indict or not to indict and might not take 
an adjournment for the summarization of 
the testimony taken, this we think was a 
clear invasion of the grand jury’s powers 
and one which cannot be justified by the 
power to discharge the grand jury, as pro- 
vided by Rule 6(g) of the Rules of Criminal 
Procedure. To discharge the grand jury 
is one thing. To tell them that they must 
indict or say that they cannot indict and 
that they cannot take an adjournment for 
the summarization of the vast mass of testi- 
mony taken over several weeks of time, is 
another and very different thing. In revers- 
ing a ruling that a case which had been 
ignored by one grand jury could not be 
presented to a subsequent grand jury with- 
out permission of the court, the Supreme 
Court in United States v. Thompson, 251 
U. S. 407, 413, approved the following 
propositions with respect to the power of 
grand juries and United States Attorneys: 


“(1) That the power and duty of the 
grand jury to investigate is original and 
complete, susceptible of being exercised 
upon its own motion and upon such 
knowledge as it may derive from any 
source which it may deem proper, and 
is not therefore dependent for its exertion 
upon the approval or disapproval of the 
court; that this power is continuous and 
is therefore not exhausted or limited by 
adverse action taken by a grand jury or 
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by its failure to act, and hence may 

thereafter be exerted as to the same 

instances by the same or a subsequent 
grand jury. 

“(2) That the United States district 
attorney, in virtue of his official duty and 
to the extent that criminal charges are 
susceptible of being preferred by infor- 
mation, has the power to present such 
informations without the previous ap- 
proval of the court; and that by the 
same token the duty of the district attor- 
ney to direct the attention of a grand 
jury to crimes which he thinks have been 
committed is coterminous with the au- 
thority of the grand jury to entertain 
such charges.” 

While the grand jury is summoned, em- 
paneled and sworn by the court, it is essen- 
tially independent of court control. As said 
by Judge Fee in United States v. Smyth, 104 
F. Supp. 283, 292: 

“While the court may exercise an in- 
fluence over the proceedings, there is 
neither a method whereby an indictment 
by a grand jury can be peremptorily 
required, nor, on the other hand, is there 
any method of preventing the presentment 
of an indictment except by summary 
discharge.” 

See also the opinion of Judge Learned 
Hand in In re Kittle, 180 F. 946, the opinion 
of Judge Lindley in Application of Texas 
Co., 27 F. Supp. 847, 850, and the opinion of 
Judge Wyzanski in Application of Jaconi, 
120 F. Supp. 589, 591. The grand jury acts 
as an independent body. While the judge 
has the supervisory duty to see that its 
process is not abused or used for purposes 
of oppression or injustice (In re National 
Window Glass Workers, 287 F. 219, 225), 
there should be no curtailment of its in- 
quisitorial power except in the clearest cases 
of abuse. In re Grand Jury Proceedings, 
4 F, Supp. 283; Application of Jaconi, supra. 
Speaking of the right of a grand jury to 
continue an investigation once begun, Mr. 
Justice Frankfurter, in United States v. 
Johnson, 319 U. S. 503, 512, warned that 
the grand jury is not to be made “a pawn 
in a technical game instead of respecting 
it as a great historic instrument of lay 
inquiry into criminal wrongdoing.” 

In the recent case of Costello v. United 
States, 350 U. S. 359, 362, the Supreme 
Court in sustaining an indictment attacked 
on the ground that it had been found on 
hearsay evidence, took occasion to speak 
of the independence of the grand jury, 
saying: 
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“The grand jury is an English institution, 
brought to this country by the early 
colonists and incorporated in the Consti- 
tution by the Founders. There is every 
reason to believe that our constitutional 
grand jury was intended to operate sub- 
stantially like its English progenitor. The 
basic purpose of the English grand jury 
was to provide a fair method for institut- 
ing criminal proceedings against persons 
believed to have committed crimes. Grand 
jurors were selected from the body of 
the people and their work was not ham- 
pered by rigid procedural or evidential 
rules. In fact, grand jurors could act on 
their own knowledge and were free to 
make their presentments or indictments 
on such information as they deemed satis- 
factory. Despite its broad power to in- 
stitute criminal proceedings the grand 
jury grew in popular favor with the years. 
It acquired an independence in England 
free from control by the Crown or judges.” 


In Cobbledick v. United States [1940-1943 
TRADE CASES { 56,011], 309 U. S. 323, 327, 
the Supreme Court used language that is 
peculiarly appropriate here, viz.: 

“The Constitution itself makes the grand 
jury a part of the judicial process. It 
must initiate prosecution for the most 
important federal crimes. It does so under 
general instructions from the court to 
which it is attached and to which, from 
time to time, it reports its findings. The 
proceeding before a grand jury consti- 
tutes ‘a judicial inquiry,’ Hale v. Henkel, 
201 U. S. 43, 66, of the most ancient line- 
age. See Wilson v. United States, 221 U.S. 
361. The duration of its life, frequently 
short, is limited by statute. It is no less 
important to safeguard against undue 
interruption the inquiry instituted by a 
grand jury than to protect from delay the 
progress of the trial after an indictment 
has been found. Opportunity for obstruct- 
ing the ‘orderly progress’ of investigation 
should no more be encouraged in one case 
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than im the other. That a grand jury 
proceeding has no defined litigants and 
and that none may emerge from it, is 
irrelevant to the issue.” (Italics supplied.) 


[Summary of Rulings] 

In the light of these authorities, we think 
there can be no question but that, if a 
grand jury wishes to investigate corporate 
records, it may do so, subject only to the 
limitation that the process of the court may 
not be used to compel their production, if 
this would be unreasonable or oppressive. 
If it desires to have the evidence analyzed 
and summarized by government counsel 
assisting in the investigation, this may be 
done. If it wishes to take an adjournment 
for evidence to be summarized and then 
come back and give further consideration 
to the case, it has also the right to do this. 


[Writ Granted] 

For the reasons stated, we think that 
the government is entitled to the writ which 
it asks directing the District Judge to 
reconvene the grand jury to the end that 
it continue the investigations which it has 
begun, and to vacate the orders quashing 
the subpoenaes for documents and records 
and limiting the right of government counsel 
to receive and use transcript of the evidence 
heard before the grand jury. It is clear, 
however, that the learned judge has taken 
the action complained of merely because 
of an erroneous view of the law applicable; 
and we assume that it will not be necessary 
that the writ of mandamus actually issue 
requiring him to act, now that this court 
has passed upon the questions involved. 
Order will accordingly be entered that the 
United States is entitled to the writ, but 
the writ will not actually issue unless fur- 
ther order be entered to that effect. 


Petition granted. 


[7 68,541] Philip Klein, trading as Phil’s Distributors v. State of Delaware and 


General Electric Company, Intervenor. 


In the Supreme Court of the State of Delaware. No. 30, 1956. Dated November 21, 


1956. 


Appeal from judgment of the Court of Chancery of New Castle County, Delaware, 
finding appellant guilty of contempt for violating the terms of an injunction enjoining 
him from selling articles under fair trade at less than the fair trade price. Seirz, Chancellor. 


Affirmed. 


Delaware Fair Trade Act 
Fair Trade—Enforcement of Fair Trade Prices—Violation of Fair Trade Injunction 
—Necessary Proof—Existence of Fair Trade Contract and Proof of Specific Criminal 
Intent.—A judgment finding a retailer guilty of contempt for violating the terms of an 
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injunction enjoining him from selling a fair trader’s products below their established fair 
trade prices was affirmed. It was not necessary for the fair trader to prove specifically the 
existence of the fair trade contract, covering the product sold in violation of the injunction, 
as of the date on which the sale violative of the injunction occurred. Under the circum- 
stances in the case, the trial court was justified in assuming the continued existence of the 
contract. The product was subject to fair trade. It was acquired by the retailer after the 
fair trader placed the product under fair trade, and the retailer knew that the product 
was subject to fair trade. Also, the retailer’s contention that a specific criminal intent 
must be established by positive evidence before he can be convicted was rejected. Assum- 
ing that a specific intent must be proved, it is not necessary that it be established by 
positive evidence. A disclaimer of intent is no defense where the contempt clearly appears 
from the circumstances constituting the act. 


See Fair Trade, Vol. 1, {| 3268, 3380. 
For the appellant: David Snellenburg, I], of Killoran & Van Brunt, Wilmington, Del. 


For the intervenor: H. James Conaway, Jr., of Morris, James, Hitchens & Williams, 
Wilmington, Del. 

Affirming a decision judgment of the Delaware Chancery Court, New Castle County, 
1956 Trade Cases { 68,406; for a prior decision of the Delaware Supreme Court, see 1954 
Trade Cases {[ 67,774. 


SOUTHERLAND, C. J., Worcotr and BRAMHALL, JJ., sitting. 


[Contempt Proceeding—Issues| 


BRAMHALL, Justice [In full text]: This ap- 
peal relates to the necessity of proof of the 
continued existence of a fair trade agree- 
ment in a proceeding for criminal contempt 


the granting of the injunction to the time of 
the institution of the contempt proceedings 
are pertinent. 


[Motion for Construction] 


arising out of an injunction against violating 
the agreement and to the sufficiency of proof 
of specific intent on the part of appellant 
to violate the injunction. 


[Parties] 


Although the original plaintiff in the 
present procedure was General Electric 
Company, a corporation of the State of 
New York, the State of Delaware was 
made the appellee, apparently for the reason 
that the Chancellor’s opinion in the matter 
assumed that the State was the prosecuting 
party. General Electric was added here as 
a party by stipulation. No question of 
proper parties was raised in the lower court 
or here and we do not pass upon the cor- 
rectness of the procedure adopted below. 


[Injunction] 


On September 22, 1954, the appellant, 
Philip Klein, trading as Phil’s Distributors, 
was enjoined from selling fair-traded mer- 
chandise produced or distributed by General 
Electric Company at prices less than the 
prices stipulated in G. E.’s fair trade con- 
tracts, as then constituted and as supple- 
mented. Developments from the time of 
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Within approximately one month after 
the issuance of the injunction Klein filed a 
motion for construction of the injunction 
order, stating therein that he had offered 
back to G. E. his stock of radios at his 
cost plus 5% and requesting the Chancellor 
to construe the injunction so as to permit 
him to engage in a close-out sale of these 
articles or to modify the injunction to 
permit such sale. The motion was denied. 
On January 10, 1956, G. E. sent a letter to 
Phil’s Distributors, advising that G. E. 
radios were being fair-traded as of January 
1, 1956. Under date of February 25, 1956, 
Klein wrote the following letter to G. E.: 


“We have about $5,000 worth of radios 
that we purchased from your company in 
December, when they were not on the 
fair trade listings. Since that time, you 
have put them on fair trade, and we can- 
not sell them for the price that you are 
dictating. 

“We would like to return the said mer- 
chandise to you at the price we would 
normally sell them for, which is 20% 
above our cost. Kindly let us know when 
you want us to return this merchandise, 
and if we don’t hear from you within 10 
days, we will sell out the merchandise at 
what we think is a fit price.” 
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[Alleged Unlawful Sale] 


On March 16, 1956, Klein sold two G. E. 
model 913 radios for less than the fair trade 
price. The filing of the petition for contempt 
followed. 


At the hearing below Klein conceded that 
the radios were fair-traded as of January 1, 
1956, and that he had notice of this action. 
He contended that he was not guilty of vio- 
lating the injunction since the radios were 
purchased by him prior to January 1, 1956, 
the date on which G. E. radios were listed 
on fair trade. The Chancellor sustained 
Klein’s contention as to one of the radios, 
but found him guilty of contempt as to the 
other because of the fact that the latter 
radio showed on its face that it was not 
manufactured until February 17, 1956. 
Klein appeals. 


[Criminal Contempt] 


Actions for contempt of court may be 
either civil or criminal in nature, or both. 
Donner v. Calvert Distillers Corp. [1950-1951 
TRADE CASES § 62,740], 196 Md. 475, 77 A. 
2d 305. Both parties in their briefs and in 
their arguments have treated the alleged 
contempt as criminal in nature. We shall 
accept their assumption as correct. 


[Existence of Contract] 


The first question we must consider is 
whether or not it was necessary for G. E. to 
prove specifically the existence of the fair 
trade contract as of March 16, 1956, the 
date on which the sale in question occurred. 
Klein contends that no such proof was 
offered and that because of this omission 
he cannot be convicted of contempt. He 
alleges that the evidence introduced relating 
thereto was at most hearsay. 


As we understand Klein’s objection, he 
does not dispute that the fair trade contract 
was in existence at the time of the issuance 
of the injunction; his objection is to the lack 
of proof in the contempt proceedings show- 
ing specifically the continued existence of 
the contract up fo and including the day of 
the sale of the radio in question. It is true 
that no evidence was offered specifically 
proving that the fair trade contract had not 
been cancelled. However, we do not think 
that under the circumstances of this case 
such proof was necessary. 


There is a presumption that something 
of a continuous nature which has been 
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proven to have been in existence at a par- 
ticular time, in the absence of proof to the 
contrary, exists at a subsequent time and 
the burden is on the party seeking to prove 
its termination to establish that fact. 
Donner v. Calvert Distillers Corp., supra; 
Com. uv. Fragassa, 278 Pa. 1, 122 A. 88; State 
v. Costa, 78 Vt. 198, 62 A. 38. See 1 Wharton’s 
Criminal Evidence, § 142, p. 158. Such pre- 
sumption or inference of course is not with- 
out its limitations; it is only an assumption 
of fact depending for its weight on the 
circumstances of the particular case. State 
v. Olson, 87 Mont. 389, 287 P. 938. 


We think that under the facts of this case 
there existed a sufficient presumption which 
unrebutted was sufficient to warrant the 
Chancellor in assuming the continued ex- 
istence of the contract. In the first place, 
the contract itself provided that it should 
remain in force until terminated by either 
party giving to the other ten days’ written 
notice of an intention to cancel. There is 
nothing in the record to show the giving 
of any such notice. In addition, Klein by 
his own actions recognized the continued 
existence of the contract by the notice of 
motion for construction which he filed on 
November 3, 1954, and by the letter of 
February 25, 1956, to G. E. relating to the 
radios in question, in which Klein stated: 

“You have put them on fair trade, and 
we cannot sell them for the price that you 
are dictating.” 


This was approximately three weeks before 
the sale of the radio in question. The ob- 
jection is overruled. 


[Product Subject to Faw Trade] 


The next question which we must deter- 
mine is whether or not the radio which 
Klein sold was subject to fair trade. Klein 
contended that with the exception of radios 
which he might have acquired by exchange, 
all the G. E. radios in his stock were pur- 
chased by him prior to January 1, 1956, the 
date on which radios became subject to fair 
trade. He specifically denied that, with the 
exception of two or three which he might 
have acquired by exchange, he had pur- 
chased any model 913 radios after January 
1, 1956. He testified that he frequently ex- 
changed radios, because of color or other- 
wise. He assumed that the radio which 
was sold on March 16, 1956 was so acquired. 
However, neither he nor the two witnesses 
from wholesale or distributing houses who 
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were called on his behalf could state when 
or under what circumstances the radio in 
question was acquired. 

The Chancellor found it unnecessary to 
evaluate this evidence. He assumed its truth 
but held that Klein at the time of the sale 
was charged with notice that the radio in 
question was subject to fair trade and that 
in selling it Klein violated the injunction. 

We think that unquestionably the radio 
when acquired by Klein was subject to fair 
trade. The manner in which he acquired 
it makes no difference; the fact remains that 
it was acquired after G. E. radios were 
placed under fair trade. It is not disputed 
that Klein knew that radios were subject 
to fair trade. It is also admitted that Klein 
sold the radio for less than fair trade price. 
There can be no doubt therefore but that 
the radio in question was subject to the 
fair trade agreement. 


[Specific Criminal Intent] 


Klein contends that he is not in any event 
guilty of contempt. He reasons thus: The 
contempt of which he is charged is criminal 
contempt. He denies that he had any in- 
tention to commit a contempt upon the 
court. It is necessary before he can be 
convicted of this offense that a specific 
intent must be shown. There was no evi- 
dence before the Chancellor showing any 
specific criminal intent. Therefore, he says, 
he cannot be convicted. 


It is true that some aspects of the law 
of contempt are far from clear and that 
many conflicts and contradictions are dis- 
closed in the reports. According to some 
cases, much depends upon whether or not 
the contempt is criminal or civil, or whether 
direct or indirect. But it is not necessary 
for us here to go into these phases of the 
law of contempt. 


Accepting Klein’s contention that a 
specific intent must be proved, it is not 
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necessary that it be established by positive 
evidence. Intention is a fact which cannot 
be positively known to other persons. No 
one can testify directly concerning it. There- 
fore such proof must necessarily consist of 
an inference which the jury may find from 
the established facts. 1 Wharton’s Criminal 
Evidence, § 80, p. 96. There is a rebuttable 
inference that the natural and probable con- 
sequences of an act deliberately done were 
so intended by the person committing the 
same. 1 Wharton’s Criminal Evidence, § 81, 
p. 98. It is only in case of a dispute of fact 
or where the interpretation of an undisputed 
fact is obscure or doubtful that the question 
of intent becomes important. A disclaimer 
of intent is no defense where the contempt 
clearly appears from the circumstances con- 
stituting the act. In re Singer, 109 N. J. Eq. 
103, 156 A. 427; Boorde v. Com., —Va—, 
114 S. E. 731; State v. Keller, — N. M. —, 
8 P. 2d 786; Lancaster v. State, (Ark.) 186 
S. W. 2d 673; City of Vernon v. Superior 
Court, (Cal.) 241 P. 2d 243. If the rule 
were otherwise one in contempt might 
always purge himself by an assertion of 
good intention. State v. District Court, 76 
Mont. 222, 246 P. 250. 


According to his own testimony and ac- 
cording to the stipulation of his counsel at 
the hearing before the Chancellor, Klein 
knew at the time of the sale in question that 
G. E. radios were fair traded. Admittedly 
he sold the radio below the minimum resale 
price. His defense that the radio in question 
must have been received in exchange for 
another radio not subject to fair trade was 
not accepted by the Chancellor, and very 
properly so. The evidence is undisputed 
that he violated the injunction. Under these 
circumstances his assertion that he did not 
intend to show a contempt of the court 
is of no avail. 


[Affirmed] 
The judgment will be affirmed. 


[f] 68,542] United States v. American Linen Supply Company. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 55 C 1481. Dated November 19, 1956. 


Case No. 1234 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


I Department of Justice Enforcement and Procedure—Consent Decrees—Specific Re- 
lief—Licensing of Patents—Settlement of Royalties—Towel Cabinets.——A linen supply 
company was required to grant to any applicant a non-exclusive and unrestricted license or 
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sublicense to use and sell towel dispensing cabinets for the life of the patent, without 
limitation or condition except that (1) a reasonable and non-discriminatory royalty could 
be charged and collected, (2) reasonable provision could be made for periodic inspection 
of the books and records of the licensee by an independent auditor or other person accept- 
able to both the licensee and licensor who should report to the licensor only the amount 
of the royalty due and payable and no other information, (3) the license could be non- 
transferable, (4) reasonable provision could be made for the cancellation of the license 
upon failure of the licensee to pay the royalties or to permit the inspection of its books 
and records, and (5) the license must provide that the licensee can cancel the license at 
any time after one year by giving thirty days’ notice in writing to the licensor. 

The company was further required to offer to any present user licensee a settlement 
of future royalties accruable under any user license agreement and, at the option of such 
user licensee, to settle such future royalties accruable under any user licensee agreement 
upon reasonable and nondiscriminatory prices, terms, and conditions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Re- 
lief—Sales and Leases.—A linen supply company was ordered (1) to offer to sell to any 
present lessee and, at the option of such lessee, to sell its paper towel cabinets upon 
reasonable and nondiscriminatory prices, terms, and conditions, (2) after one year from 
the date of the entry of the decree, to lease and/or sell its paper towel cabinets upon rea- 
sonable and nondiscriminatory prices, terms, and conditions to any domestic paper jobber 
applying in writing to purchase or lease the paper towel cabinets, and (3) after one year 
from the date of the entry of the decree, to sell its cloth towel cabinets, with or without 
royalty payments at the option of the applicant, upon reasonable and nondiscriminatory 
prices, terms, and conditions to any domestic linen supply company applying in writing 
to purchase the cloth towel cabinets. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Territories and Restrictive Agreements.—A linen supply company was prohibited by a 
consent decree from entering into any understanding with any person to restrict or limit 
(1) the territory within which any such person can sell, lease, or loan paper towels or 
towel cabinets, (2) such person from soliciting or servicing paper towel or towel cabinet 
customers being served by any other person, or (3) such person from replacing any towel 
cabinets previously placed with a customer by any other person. 

See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.826. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Coercion and 
Intimidation.—A linen supply company was prohibited by a consent decree from inducing 
or requiring any paper jobber or user licensee to make restitution for towel cabinet or 
paper towel business taken from any other person. 


See Combinations and Conspiracies, Vol. 1, § 2005.575. 


Combinations and Conspiracies—Exclusive Dealing—Consent Decree—Practices En- 
joined—Tying Arrangements and Requirements Contracts.—A linen supply company was 
prohibited by a consent decree from offering to sell or lease, or selling or leasing, paper 
towel cabinets to paper jobbers upon the condition that such paper jobbers purchase paper 
towels from the company or any source designated by the company. Also, the decree 
prohibited the company from entering into any understanding with any person that such 
person require any third person to purchase all or any portion of his requirements of paper 
towels from the company or any source designated by the company. 

See Combinations and Conspiracies, Vol. 1, § 2005.703, 2005.848; Exclusive Dealing, 
Vol. 1, § 4009.450, 4009.580. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General; William D. Kilgore, 
Jr., Earl A. Jinkinson, Baddia J. Rashid, Harry N. Burgess, Bertram M. Long, Charles 
F. B. McAleer, and Francis C. Hoyt, Attorneys. 
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For the defendant: Leo F. Tierney, Roger W. Barrett, and Charles L. Stewart, Jr. 

For a prior decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1956 Trade Cases { 68,337; and for a prior decision of the U. S. District 
Court, Eastern District of Wisconsin, see 1955 Trade Cases {| 68,149. 


Final Judgment 


Juttus J. Horrman, District Judge [Jn full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on May 12, 1955; the defendant having ap- 
peared by its counsel; and the parties hereto, 
by their respective attorneys, having con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein, and without any admis- 
sion by any party hereto with respect to 
any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed, as follows: 


I 
[Sherman and Clayton Acts] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim against 
the defendant under Section I of the Act 
of Congress of July 2, 1890, entitled “An 
act to protect trade and commerce against 
unlawful restraints and monopolies,’ com- 
monly known as the Sherman Act, as 
amended, and Section 3 of the Act of Con- 
gress of October 15, 1914, entitled “An act 
to supplement existing laws against unlaw- 
ful restraints and monopolies and for other 
purposes,” commonly known as the Clayton 
Act, as amended. 

II 
[Definitions] 

As used in this Final Judgment: 

(A) “ALSCO” means defendant Ameri- 
can Linen Supply Company, a Nevada cor- 


poration, having its principal office at Chicago, 
Illinois; 


(B) “Person” means any individual, part- 
nership, firm, corporation, trustee, associa- 
tion or any other business or legal entity; 


(C) “Towel Cabinet” means any device, 
mechanism, machine, or component parts 
thereof, including ALSCO’s patented parts, 
used for the dispensing of continuous roll 
cloth or continuous roll Paper Towels; 
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(D) “Paper Towels” means continuous 
roll paper towels made or sold for use in 
paper Towel Cabinets; 


(E) “Linen Supply Company” means any 
Person engaged in the business of supplying 
on a service basis Towel Cabinets, cloth 
towels, aprons, uniforms, coats, trousers, 
caps, tablecloths, napkins, bibs, coveralls or 
Paper Towels to industrial concerns, stores, 
restaurants, Government agencies, institu- 
tions or other ultimate consumers; 


(F) “Paper Jobber” means any Person 
engaged in the business of leasing and/or 
purchasing Towel Cabinets, and buying 
Paper Towels for resale to industrial concerns, 
stores, restaurants, Government agencies, in- 
stitutions and other ultimate consumers; 


(G) “User Licensee” means any Person 
holding a license from ALSCO, its subsid- 
iaries or predecessors, permitting it to 
purchase and use continuous roll cloth 
Towel Cabinets under any Patent owned, 
applied for, or claimed by the defendant 
ALSCO, its subsidiaries or predecessors; 


(H) “Jobber” means both “Linen Supply 
Companies” and “Paper Jobbers”; 


(1) “Patents” means any, some or all 
claims of the following United States Let- 
ters Patent on Towel Cabinets: 


(1) Letters Patent owned or controlled 
by ALSCO on the date of entry of this 
Final Judgment; 


(2) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are on file in the United States 
Patent Office and owned or controlled by 
ALSCO on the date of entry of this Final 
Judgment; 


(3) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are filed and owned or con- 
trolled by ALSCO in the United States 
Patent Office within a period of five (5) 
years following the date of entry of this 
Final Judgment; 

(4) Letters Patent which may be ac- 
quired by ALSCO or under which ALSCO 
acquires the right to grant licenses within 
a period of five (5) years following the date 
of entry of this Final Judgment; 
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(5) Divisions, continuations, reissues or 
extensions of the Letters Patent described 
above in clauses (1), (2), (3) and (4). 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to ALSCO shall apply to such 
defendant, its subsidiaries, successors and 
assigns, and to each of its officers, agents, 
servants and employees, and to all Persons 
in active concert or participation with 
ALSCO who shall have received actual no- 
tice of this Final Judgment by personal 
service or otherwise. 


IV 
[Cancellation of Licenses and Agreements] 


ALSCO is ordered and directed, within 
six (6) months from the date of entry of 
this Final Judgment, to terminate and can- 
cel all such portions of each of its User 
Licenses and Jobber Agreements as are 
contrary to or inconsistent with any of the 
provisions of this Final Judgment, and to 
notify its User Licensees and Jobbers of 
such termination and cancellation. ALSCO 
is enjoined and restrained from thereafter 
entering into, maintaining, adhering to, or 
enforcing any contract, agreement, or un- 
derstanding contrary to or inconsistent with 
any of the provisions of this Final Judgment. 


V 


[Restrictive Agreements] 

ALSCO is enjoined and restrained from 
entering into, adhering to, maintaining, en- 
forcing or claiming any rights under, di- 
rectly or indirectly, any contract, agreement 
or understanding, with any Person, the pur- 
pose or effect of which is to restrict or 
limit: 

(A) The territory within which any such 
Person may sell, lease or loan Paper Towels 
or Towel Cabinets; 

(B) Such Person from soliciting or serv- 
icing Paper Towel or Towel Cabinet cus- 
tomers being served by any other Person; 

(C) Such Person from replacing any 
Towel Cabinets previously placed with a 
customer by any other Person. 


vI 
[Tying Arrangements] 
ALSCO is enjoined and restrained from 
directly or indirectly: 
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(A) Inducing or requiring any Paper 
Jobber or User Licensee to make restitu- 
tion for Towel Cabinet or Paper Towel 
business taken from any other person; 


(B) Offering to sell or lease or selling or 
leasing paper Towel Cabinets to Paper 
Jobbers upon the condition or understand- 
ing that such paper Jobbers purchase Paper 
Towels from ALSCO or any source desig- 
nated by ALSCO. 


VII 
[Requirements Contracts] 


ALSCO is enjoined and restrained from 
entering into, maintaining, adhering to, en- 
forcing or claiming any rights under any 
contract, agreement or understanding, with 
any Person that such Person require any 
third Person to purchase all or any portion 
of his requirements of Paper Towels from 
ALSCO or any source designated by 
ALSCO. 

VIII 


[Licensing of Patents] 
(A) ALSCO is ordered and directed: 


(1) Insofar as it now has or may acquire 
the power or authority to do so, to grant 
to any applicant, making written request 
therefor, a non-exclusive and unrestricted 
license or sublicense to use and sell Towel 
Cabinets for the life of the Patent, under 
any, some or all Patents, without any limi- 
tation or condition whatsoever except that: 


(a) A reasonable and nondiscrimina- 
tory royalty may be charged and collected; 


(b) Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or other Person acceptable to 
both licensee and licensor, who shall re- 
port to the licensor only the amount of 
the royalty due and payable and no other 
information; 


(c) The license may be nontransferable; 


(d) Reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties 
or to permit the inspection of its books 
and records as hereinabove provided; 


(e) The license must provide that the 
licensee may cancel the license at any 
time after one (1) year from the initial 
date thereof by giving thirty (30) days 
notice in writing to the licensor. 
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(2) Upon receipt of any written applica- 
tion for a license under any Patent, to ad- 
vise the applicant of the royalty it deems 
reasonable for the Patents to which the 
application pertains. Jf ALSCO and the 
applicant are unable to agree upon what 
constitutes a reasonable royalty, ALSCO 
may apply to the Court for a determination 
of a reasonable royalty, giving notice thereof 
to the applicant and the Attorney General, 
and shall make such application forthwith 
upon request of the applicant. In any such 
proceeding, the burden of proof shall be 
upon ALSCO to establish the reasonable- 
ness of the royalty requested by it. Pending 
the completion of any such court proceed- 
ing, the applicant shall have the right to 
use and sell under the Patent or Patents 
to which its application pertains, without 
the payment of royalty or other compensa- 
tion, but subject to the following provisions: 
ALSCO may, with notice to the Attorney 
General, apply to the Court to fix an interim 
royalty rate pending final determination of 
what constitutes a reasonable royalty. If 
the Court fixes such interim royalty rate, 
a license shall then issue providing for the 
periodic payment of royalties at such in- 
terim rate from the date of the making of 
such application by the applicant; and 
whether or not such interim rate is fixed, 
any final order may provide for such ad- 
justments, including retroactive royalties, 
as the Court may order after final deter- 
mination of a reasonable and nondiscrimina- 
tory royalty, and such royalty rate shall 
apply to the applicant and to all other li- 
censees under the same Patent or Patents. 


(B) Nothing herein shall prevent any 
applicant from attacking at any time the 
validity or scope of any of the Patents nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of 
said Patents; 

(C) ALSCO is enjoined and restrained 
from making any disposition of any Patents 
which deprives it of the power or authority 
to issue the licenses required by this Final 
Judgment unless ALSCO requires as a 
condition of the sale, assignment or grant 
that the purchaser, assignee or licensée shall 
observe the provisions of this Section VIII 
of this Final Judgment with respect to the 
Patents so acquired and that such pur- 
chaser, assignee or licensee shall file with 
this Court prior to the consummation of 
such transaction a written undertaking to 
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be bound by the provisions of Section VIII 
of this Final Judgment with respect to the 
Patents so acquired. 


IX 
[Royalties and Sales] 


(A) ALSCO is ordered and directed: 


(1) To offer to any present User Li- 
censee a settlement of future royalties ac- 
cruable under any user license agreement 
and, at the option of such User Licensee, to 
settle future royalties accruable under any 
User Licensee agreement upon reasonable 
and nondiscriminatory prices, terms and 
conditions; 

(2) To send, within sixty days from the 
date of entry of this Final Judgment, a let- 
ter to each of its User Licensees advising 
such User Licensee that such royalties may 
be settled and the price at which ALSCO 
will settle; 


(3) After one (1) year from the date of 
entry of this Final Judgment, except for a 
good cause, to sell its cloth Towel Cabinets, 
with or without royalty payments at the 
option of the applicant, upon reasonable and 
nondiscriminatory prices, terms and condi- 
tions to any domestic Linen Supply Com- 
pany applying in writing to purchase the same; 
provided, however, that ALSCO is not 
required to sell cloth Towel Cabinets to any 
Linen Supply Company not given a favor- 
able credit rating by an independent credit 
rating company or to sell cloth Towel Cab- 
inets to any Linen Supply Company which 
has failed to make payment to ALSCO on 
the date when such payment was due; and 
provided, further that ALSCO is not re- 
quired to sell cloth Towel Cabinets of any 
model not in stock. Nothing in this para- 
graph IX shall be construed to prevent 
ALSCO from continuing to offer to sell its 
cloth Towel Cabinets with royalty payments 
or from continuing to sell its cloth Towel 
Cabinets with royalty payments. 


x 
[Sale and Lease of Towel Cabinets] 


ALSCO is ordered and directed: 


(A) To offer to sell to any present lessee 
and, at the option of such lessee, to sell 
its paper Towel Cabinets upon reason- 
able and nondiscriminatory prices, terms 
and conditions; 

(B) To send, within sixty (60) days from 
the date of entry of this Final Judgment, 


© 1956, Commerce Clearing House, Inc. 


EE ee 


Number 63—235 
12-13-56 


a letter to each of its lessees of paper Towel 
Cabinets advising such lessees (1) that such 
Towel Cabinets may be purchased and the 
price at which Alsco will sell and (2) that 
such lessee is free to purchase Paper Towels 
for use in such Towel Cabinets from any 
source he selects; 


(C) After one (1) year from the date of 
entry of this Final Judgment, except for a 
good cause, to lease and/or sell its paper 
Towel Cabinets upon reasonable and nondis- 
criminatory prices, terms and conditions to 
any domestic Paper Jobber applying in 
writing to purchase or lease the same; pro- 
vided, however, that ALSCO is not required 
to lease and/or sell Paper Towel cabinets 
to any Paper Jobber not given a favorable 
credit rating by an independent credit rat- 
ing company or to lease and/or sell paper 
Towel Cabinets to any Paper Jobber which 
has failed to make payment to ALSCO 
when such payment was due; and provided 
further that ALSCO is not required to lease 
and/or sell paper Towel Cabinets of any 
model not in stock. Nothing in this para- 
graph X shall be construed to prevent 
ALSCO from continuing to offer to lease 
and/or sell its paper Towel Cabinets or 
from continuing to lease and/or sell its 
paper Towel Cabinets. 


XI 
[Commerce Covered] 

This Final Judgment is not to be con- 
strued as relating to commerce outside the 
United States. 

XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant, made 
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to its principal office, be permitted, subject 
to any legally recognized privilege: 

(A) Access, during the office hours of 
the defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of the defendant, relating 
to any of the matters contained in this 
Final Judgment; and 

(B) Subject to the reasonable conven- 
ience of the defendant, and without restraint 
or interference from it to interview officers 
and employees of the defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary to the enforcement of this Final 
Judgment. No information obtained by 
the means permitted in this Section XII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings to which the United 
States is a party, for the purpose of secur- 
ing compliance with this Final Judgment or 
as otherwise required by law. 


XIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any 
of the parties to this Final Judgment to 
apply to the Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion, carrying out or modification of this 
Final Judgment or any of its provisions, or 
for the enforcement or compliance there- 
with and for the punishment of violations 
thereof. 


[] 68,543] United States v. Chicago Towel Company and American Linen Supply 


Company. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 56 C 158. Dated November 19, 1956. 


Case No. 1236 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets, Agreements Not To Solicit Customers, and Restrictions on Grant of Licenses— 
Linen Supplies, Dispensing Cabinets, and Industrial Laundries.—Two linen supply com- 
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panies were prohibited by a consent decree from entering into any agreement allocating 
or dividing territories or markets (1) for the rental or service of linen supplies or (2) 


for industrial laundry. Each of the companies was prohibited from entering into any agree- 
ment that it will not solicit for cloth towel cabinets customers of the other or that it will 


not service or replace cloth towel cabinets used by customers of the other. 


One of the 


companies was prohibited from affording to any third person the approval or disapproval 
of the application of any person to such company for a cloth towel cabinet license. 

See Combinations and Conspiracies, Vol. 1, J 2005.468, 2005.826, 2013.430; Department 
of Justice Enforcement and Procedure, Vol. 2, { 8421. 

Department of Justice Enforcement and Procedure—Consent Decrees—Scope of 


Decrees—Territorial Limitation.—A consent decree entered against linen supply companies 
provided that the decree was not to be construed as relating to commerce outside the 


United States. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8241.15. 


For the plaintiff: 


Victor R. Hansen, Assistant Attorney General, and William D. 


Kilgore, Jr., Earl A. Jinkinson, Baddia J. Rashid, Harry N. Burgess, Francis C. Hoyt, 
Bertram M. Long, and Charles F. B. McAleer, Attorneys. 

For the defendants: John H. Bishop for Chicago Towel Co.; and Leo F. Tierney, 
Roger W. Barrett, and Charles L. Stewart, Jr., for American Linen Supply Co. 


Final Judgment 

Juttus J. HorrMan, District Judge [In full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on May 
17, 1955; the defendants having appeared 
by their counsel; and the parties hereto, 
by their respective attorneys, having con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or law herein, and without admis- 
sion by any party hereto with respect to 
any such issue; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, or admis- 
sion by any party in respect of any issue, 
and upon consent of all parties hereto, 

It is hereby ordered, adjudged and de- 
creed, as follows: 

if 
[Sherman Act] 

This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim against 
the defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 


lawful restraints and monopolies,’ com- 
monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 


As used in this Final Judgment: 


(A) “ALSCO” means defendant Ameri- 
can Linen Supply Company, a Nevada 
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corporation, having its principal office at 
Chicago, Illinois; “Chicago Towel’? means 
defendant Chicago Towel Company, an II- 
linois corporation, having its principal office 
at Chicago, Illinois; 

(B) “Linen supplies” means any or all 
of the following when supplied on a service 
basis to industrial concerns, stores, restau- 
rants, institutions, Government agencies or 
other ultimate consumers: Cloth towels, 
towel cabinets, aprons, uniforms, coats, 
trousers, caps, tablecloths, napkins, bibs, 
or coveralls; 

(C) “Towel Cabinets” means any device, 
mechanism, machine or component part 
thereof used for the dispensing of continuous 
roll cloth towels; 


(D) “Industrial laundry” means the busi- 
ness of cleaning wiping cloths, overalls and 
other articles owned by an industrial or 
business establishment; 


(E) “Person” means any individual, part- 
nership, firm, corporation, trustee, associa- 
tion or any other business or legal entity. 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, successors 
and assigns, and to each of its officers, 
agents, servants and employees, and to all 
persons in active concert or participation 
with the defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 
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IV 
[Allocation of Markets] 


ALSCO and Chicago Towel, and each of 
them, are enjoined and restrained from en- 
tering into, maintaining, continuing i in effect, 
adhering to, enforcing or carrying out any 
agreement or understanding: 


(A) Allocating or dividing territories or 
markets for the rental or service of Linen 
Supplies; 

(B) Allocating or dividing territories or 
markets for Industrial Laundry. 


V 
[Solicitation of Customers] 

(A) ALSCO is enjoined and restrained 
from entering into, adhering to or maintain- 
ing any contract, agreement or understand- 
ing with Chicago Towel that it will not 
solicit for Towel Cabinets customers of 
Chicago Towel or that it will not service or 
replace Towel Cabinets used by customers 
of Chicago Towel; 

(B) Chicago Towel is enjoined and re- 
strained from entering into, adhering to or 
maintaining any contract, agreement or 
understanding with ALSCO that it will not 
solicit for Towel Cabinets customers of 
ALSCO or that it will not service or replace 


Towel Cabinets used by customers of 
ALSCO. 
VI 
[Licenses] 


Defendant ALSCO is enjoined and re- 
strained from affording to any third Person 
the approval or disapproval of the applica- 
tion of any Person to ALSCO for a Towel 
Cabinet license. 

VII 
[Commerce Covered] 

This Final Judgment is not to be con- 
strued as relating to commerce outside the 
United States. 

VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
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representatives of the Department of Justice 
shall upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to a defendant, made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 


(A) Access, during the office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession or under the 
control of such defendant, relating to any 
of the matters contained in this Final Judg- 
ment, and 


(B) Subject to the reasonable convenience 
of such defendant, and without restraint or 
interference from it to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary to the enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section VIII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings to which the United States is 
a party, for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any of 
the parties to this Final Judgment to apply 
to the Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction, carrying 
out or modification of this Final Judgment 
or any of its provisions, or for the entorce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


[1 68,544] United States v. Crown Zellerbach Corporation and American Linen 


Supply Company. 


In the United States District Court for the Northern District of Illinois, Eastern 
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Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Towel Dispensing Cabinets—A company engaged in the manu- 
facture of paper towels and distribution of paper towel dispensing cabinets and a linen 
supply company, which manufactures paper towels and linen and paper towel dispensing 
cabinets, were each ordered to grant to any applicant a nonexclusive and unrestricted 
license or sublicense to make, use, and sell roll supports, used on towel cabinets, for the 
life of the patent, without any limitation or condition, except that (1) a reasonable and 
nondiscriminatory royalty could be charged and collected, (2) reasonable provision could 
be made for periodic inspection of the books and records of the licensee by an independent 
auditor or other person acceptable to both the licensee and licensor, who should report 
to the licensor only the amount of the royalty due and payable and no other information, 
(3) the license could be nontransferable, (4) reasonable provision could be made for the 
cancellation of the license upon failure of the licensee to pay the royalties or to permit 
the inspection of its books and records, and (5) the license must provide that the licensee 
can cancel the license at any time after one year by giving thirty days’ notice in writing 
to the licensor. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets and Customers.—A company engaged in the manufacture of paper towels and 
distribution of paper towel dispensing cabinets and a linen supply company, which manu- 
factures paper towels and linen and paper towel dispensing cabinets, were prohibited from 
entering into any understanding with each other to allocate or divide customers, terri- 
tories, or markets for the manufacture, distribution, sale, or lease of paper towel cabinets 
or paper towels. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal To 
Deal.—A company engaged in the manufacture of paper towels and distribution of paper 
towel dispensing cabinets and a linen supply company, which manufactures paper towels 
and linen and paper towel dispensing cabinets, were prohibited from entering into any 
understanding with each other (1) to refuse to sell or lease or otherwise distribute paper 
towel cabinets or paper towels to any person or class of persons, or (2) to refuse to replace 
paper towel cabinets installed by any person. 

See Combinations and Conspiracies, Vol. 1, { 2005.785. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restrictive 
Covenants Between Competitors——A company engaged in the manufacture of paper towels 
and distribution of paper towel dispensing cabinets and a linen supply company, which 
manufactures paper towels and linen and paper towel dispensing cabinets, were prohibited 
from entering into any understanding with each other (1) to limit or restrict the right 
of either party to appoint any person as a paper jobber, (2) to prevent their paper jobbers 
from competing for each other’s customers or replacing paper towel cabinets installed by 
any person, or (3) to prevent the first above company from selling or leasing paper towel 
cabinets to persons engaged in the linen supply business. 

See Combinations and Conspiracies, Vol. 1, { 2005.826. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Agreements 
Not To Compete.—A company engaged in the manufacture of paper towels and distribu- 
tion of paper towel dispensing cabinets and a linen supply company, which manufactures 
paper towels and linen and paper towel! dispensing cabinets, were prohibited from entering 
into any understanding with each other to refrain from competition in the manufacture 
sale, or lease of paper towel cabinets. 


See Combinations and Conspiracies, Vol. 1, § 2005.025. 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Coercion and 
Intimidation——A company engaged in the manufacture of paper towels and distribution 


of paper towel dispensing cabinets and a linen supply company, which manufactures paper 
towels and linen and paper towel dispensing cabinets were prohibited from inducing or 
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requiring any paper jobber to make restitution for paper towel cabinet or paper towel 
business taken from any other person. 


See Combinations and Conspiracies, Vol. 1, § 2005.575. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Tie-In Sales. 
—A company engaged in the manufacture of paper towels and distribution of paper towel 
dispensing cabinets and a linen supply company, which manufactures paper towels and 
linen and paper towel dispensing cabinets, were prohibited from offering to sell or lease, 
or selling or leasing, paper towel cabinets to paper jobbers upon the condition or under- 
standing that such paper jobbers purchase paper towels from either of the companies or 
any source designated by either of the companies. 

See Combinations and Conspiracies, Vol. 1,  2005.848. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Purchase Re- 
quirement Contracts.—A company engaged in the manufacture of paper towels and dis- 
tribution of paper towel dispensing cabinets and a linen supply company, which manufactures 
paper towels and linen and paper towel dispensing cabinets, were prohibited from entering 
into any agreement with any person that such person require any third person to purchase 
all or any portion of his requirements of paper towels from either of the companies or any 
source designated by either of the companies. 


See Combinations and Conspiracies, Vol. 1, J 2005.703. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Agreement 
Not To Contest Validity of Patents——A company engaged in the manufacture of paper 
towels and distribution of paper towel dispensing cabinets and a linen supply company, 
which manufactures paper towels and linen and paper towel dispensing cabinets, were 
prohibited from entering into any agreement between each other not to contest the validity 
of each other’s patents, relating to towel cabinets, not yet issued. 

See Combinations and Conspiracies, Vol. 1, { 2013.340. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General, and William D. 
Kilgore, Jr., Harry N. Burgess, Bertram M. Long, Earl A. Jinkinson, Baddia J. Rashid, 
Charles F. B. McAleer, and Francis C. Hoyt, Attorneys. 

For the defendants: Philip S. Ehrlich, Philip S. Ehrlich, Jr., and Joseph T. Zoline 
for Crown Zellerbach Corporation. Leo F. Tierney, Roger W. Barrett, and Charles L. 
Stewart, Jr., for American Linen Supply Company. 

For a prior decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1956 Trade Cases {[ 68,340; for a prior opinion of the U. S. District Court, 
Eastern District of Wisconsin, see 1955 Trade Cases {] 68,149. 


Final Judgment I 


Juuius J. Horrman, District Judge [Jn [Sherman Act] 


full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on May 18, 1955; the defendants having 
appeared by their counsel; and the parties 
hereto, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
any admission by any party hereto with 
respect to any such issue; 

Now therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is hereby 

Ordered, adjudged and decreed, as follows: 
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The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “ALSCO” means defendant Amer- 
ican Linen Supply Company, a Nevada cor- 
poration, having its principal office at Chicago, 
Illinois; 
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(B) “Crown” means defendant Crown 
Zellerbach Corporation, a Nevada corpora- 
tion, having its principal office at San Fran- 
cisco, California; 

(C) “Person” means any individual, part- 
nership, firm, corporation, trustee, associa- 
tion or any other business or legal entity; 

(D) “Towel Cabinet” means any device, 
mechanism, machine, or component part 
thereof, containing ALSCO’s patented parts 
used for dispensing continuous roll paper 
Towels; 

(E) “Towels” means continuous roll paper 

towels made or sold for use in Towel 
Cabinets; 
.(F) “Roll Support” means any, some or 
all patented devices used on Towel Cabinets 
which limit or restrict or purport to limit 
or restrict the Towels that can be used in 
Towel Cabinets; 

(G) “Paper Jobber” means any person 
engaged in the business of leasing and/or 
purchasing Towel Cabinets, and buying 
Towels for resale to industrial concerns, 
stores, restaurants, Government agencies, 
institutions and other ultimate consumers; 


(H) “Linen supply business” means the 
business of supplying on a service basis 
cloth towels, cloth towel dispensers, aprons, 
uniforms, coats, trousers, caps, tablecloths, 
napkins, bibs, or coveralls, to industrial 
concerns, stores, restaurants, Government 
agencies, institutions or other ultimate con- 
sumers; 


(I) “Patents” mean any, some or all claims 
of the following United States Letters Patent 
on Roll Supports: 


(1) Letters Patent owned or controlled 
by any defendant on the date of entry of 
this Final Judgment; 

(2) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are on file in the United States 
Patent Office and owned or controlled by 
any defendant on the date of entry of this 
Final Judgment; 


(3) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are filed and owned or con- 
trolled by any defendant in the United 
States Patent Office within a period of five 
(5) years following the date of entry of 
this Final Judgment; 

(4) Letters Patent which may be acquired 
by any defendant or under which any de- 
fendant acquires the right to grant licenses 
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within a period of five (5) years following 
the date of entry of this Final Judgment; 
(5) Divisions, continuations, reissues or 
extensions of the Letters Patent described 
above in clauses (1), (2), (3) and (4). 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant, its subsidiaries, suc- 
cessors and assigns, and to each of its 
officers, agents, servants and employees, and 
to all persons in active concert or participa- 
tion with such defendant who shall have 
received actual notice of this Final Judg- 
ment by personal service or otherwise. 


IV 
[Termination of Agreement| 

The defendants and each of them are 
ordered and directed to terminate and can- 
cel the “Tymatic agreement” dated January 
1, 1949 between ALSCO and Crown, and 
the defendants and each of them are en- 
joined and restrained from directly or in- 
directly continuing, maintaining, entering 
into, adhering to, enforcing or claiming any 
rights under any contract, agreement or 
understanding with each other contrary to 
or inconsistent with any of the provisions 

of this Final Judgment. 


V 
[Practices Prohibited] 


The defendants and each of them are en- 
joined and restrained from directly or in- 
directly maintaining, continuing, entering 
into, adhering to, enforcing or claiming any 
right under any contract, agreement or un- 
derstanding with each other to: 


(A) Allocate or divide customers, terri- 
tories or markets for the manufacture, dis- 
tribution, sale or lease of Towel Cabinets 
or Towels; 


_(B) Refuse to sell or lease or otherwise 
distribute Towel Cabinets or Towels to 
any Person or class of Persons; 


(C) Limit or restrict the right of either 


party to appoint any Person as a Paper 
Jobber; 


(D) Refrain from competition in the man- 
ufacture, sale or lease of Towel Cabinets; 


(E) Refuse to replace Towel Cabinets 
installed by any Person; 
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(F) Prevent their Paper Jobbers from 
competing for each other’s customers, or 
replacing Towel Cabinets installed by any 
Person; 


(G) Prevent Crown from selling or leas- 
ing Towel Cabinets to Persons engaged in 
the Linen Supply Business. 


VI 
[Tying and Requirement Arrangements | 


Defendants are jointly and severally en- 
joined and restrained from: 


(A) Inducing or requiring any Paper 
Jobber to make restitution for Towel Cabi- 
net or Towel business taken from any other 
Person; 


(B) Offering to sell or lease, or selling 
or leasing Towel Cabinets to Paper Job- 
bers upon the condition or understanding 
that such Paper Jobbers purchase Towels 
from a defendant or any source designated 
by a defendant; 


(C) Entering into, maintaining, adhering 
to, enforcing or claiming any rights under 
any contract, agreement or understanding 
with any Person that such Person require 
any third Person to purchase all or any 
portion of his requirements of Towels from 
any defendant or any source designated by 
any defendant. 

WwAlint 
[Contesting Validity of Patents] 

Defendants are enjoined and restrained 
from continuing, entering into, adhering to, 
enforcing or claiming any rights under any 
contract, agreement or understanding be- 
tween each other not to contest the validity 
of each other’s Patents not yet issued. 


VIII 
[Licensing of Patents] 


(A) Defendants are each ordered and 
directed: 

(1) Insofar as it now has or may acquire 
the power or authority to do so, to grant 
to any applicant, making written request 
therefor, a nonexclusive and unrestricted 
license or sublicense to make, use and sell 
Roll Supports for the life of the Patent, 
under any, some or all its Patents, without 
any limitation or condition whatsoever ex- 
cept that: 

(a) A reasonable and nondiscriminatory 
royalty may be charged and collected; 
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(b) Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or other person acceptable to both 
the licensee and licensor, who shall re- 
port to the licensor only the amount of 
the royalty due and payable and no other 
information; 

(c) The license may be nontransferable; 

(d) Reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties or 
to permit the inspection of its books and 
records as hereinabove provided; 

(e) The license must provide that the 
licensee may cancel the license at any 
time after one (1) year from the initial 
date thereof by giving thirty (30) days 
notice in writing to the licensor. 


(2) Upon receipt of any written applica- 
tion for a license to advise the applicant of 
the royalty it deems reasonable for the 
Patent or Patents to which the application 
pertains. If the defendant and the applicant 
are unable to agree upon what constitutes a 
reasonable royalty, the defendant may apply 
to the Court for a determination of a rea- 
sonable royalty, giving notice thereof to 
the applicant and the Attorney General, and 
shall make such application forthwith upon 
request of the applicant. In any such pro- 
ceeding, the burden of proof shall be upon 
the defendant to establish the reasonable- 
ness of the royalty requested by it. Pending 
the completion of any such court proceed- 
ing, the applicant shall have the right to 
make, use and sell Roll Supports under the 
Patent or Patents to which its application 
pertains, without the payment of royalty or 
other compensation, but subject to the fol- 
lowing provisions: defendant may, with 
notice to the Attorney General, apply to 
the Court to fix an interim royalty rate 
pending final determination of what consti- 
tutes a reasonable royalty. If the Court 
fixes such interim royalty rate, a license 
shall then issue providing for the periodic 
payment of royalties at such interim rate 
from the date of the making of such applica- 
tion by the applicant; and whether or not 
such interim rate is fixed, any final order 
may provide for such adjustments, includ- 
ing retroactive royalties, as the Court may 
order after final determination of a reason- 
able and nondiscriminatory royalty, and such 
royalty rate shall apply to the applicant and 
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to all other licensees under the same Patent 
or Patents. 

(B) Nothing herein shall prevent any 
applicant from attacking at any time the 
validity or scope of any Patent or Patents 
nor shall this Final Judgment be construed 
as imputing any validity or value to any 
of said Patents; 

(C) The defendants are enjoined and re- 
strained from making any disposition of any 
Patent which deprives it of the power or 
authority to issue the licenses required by 
this Final Judgment unless the defendant 
requires as a condition of the sale, assign- 
ment or grant that the purchaser, assignee 
or licensee shall observe the provisions of 
this Section VIII of this Final Judgment 
with respect to the Patent or Patents so 
acquired and that such purchaser, assignee 
or licensee shall file with this Court prior 
to the consummation of such transaction a 
written undertaking to be bound by the 
provisions of Section VIII of this Final 
Judgment with respect to the Patents so 
acquired. 

IX 


[Commerce Covered | 


This Final Judgment is not to be con- 
strued as relating to commerce outside the 
United States. 

xX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted, 
subject to any legally recognized privilege: 
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(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of such defendant, relating 
to any of the matters contained in this 
Final Judgment; and 


(B) Subject to the reasonable convenience 
of such defendant, and without restraint or 
interference from it to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary to the enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section X shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings to which the United States is 
a party, for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


XI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any 
of the parties to this Final Judgment to 
apply to the Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion, carrying out or modification of this 
Final Judgment or any of its provisions, or 
for the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[f 68,545] In re Turpentine & Rosin Factors, Inc., Pine Tree Products and P. J. 


Rooney, Praying for a Writ of Mandamus. 


In the United States Court of Appeals for the Fifth Circuit. No. 16350. Dated Novem- 


ber 23, 1956. 


Motion for Leave to File Petition for Writ of Mandamus. Franx M. SCARLETT, 


District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Denial of Jury Trial—Petition for Writ of Mandamus.—A Court of Appeals, while rec- 
ognizing that a writ of mandamus may issue under the “all writs” statute (Title 28, United 
States Code, Section 1651), where the action of a trial court, in a case yet untried or 
incomplete, is a denial of a requested jury trial existing as of right, denied a writ of 
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mandamus in a treble damage action in which a jury trial was denied where the confirma- 
tion of a master’s report was pending with the entry of a final decree imminent. Under 
the circumstances in the case, an appeal to test the matter, not a retrial before a jury, was 
a more orderly, efficient, and economical path. If on appeal the Court of Appeals should 
conclude that the denial of a jury trial was permissible, the matter would end and a costly 
retrial would be avoided. If the Court of Appeals should reach the opposite conclusion, a 


jury trial could be ordered and had with no loss except time. 
See Private Enforcement and Procedure, Vol. 2, J 9015. 


For the petitioners: E. Kontz Bennett, Waycross, Ga.; Robert M. Hitch, Savannah, 
Ga.; Edward F. Howrey, Washington, D. C.; and Harold F. Baker, Washington, D. C. 


Before Hutcueson, Chief Judge, and Borau and Brown, Circuit Judges. 


[Writ of Mandamus] 


Per CuriaM [Jn full text]: Recognizing, 
as we do, In re Pan-American Life Insurance 
Co., 5 Cir., 188 F. 2d 833, that Mandamus 
may issue under the All Writs Statute, 28 
USCA 1651, where the action of the Trial 
Court, in a case yet untried or incomplete, 
is a denial of a requested jury trial existing 
as of right; nonetheless, we, as does the 
First Circuit, In re Chappell & Co., 201 F. 
2d 343; In re Previn, 204 F. 2d 417; In re 
Narragansett Pier Amusement Corporation 
[1955 TrapE Cases { 68,079], 224 F. 2d 231, 
cert. den. 350 U. S. 862, 100 L. Ed. —, regard 
the Writ as extraordinary, reserved for 
rare cases of compelling need and decline, 
where others might not cf. Golblatt v. Inch, 
2 Cir., 203 F. 2d 79; Canister Co. v. Leahy, 
3 Cir., 191 F. 2d 255, cert. den. 342 U. S. 
893, 96 L. Ed. 669; Bereslavsky v. Caffey, 
2 Cir., 161 F. 2d 499, cert. den. 332 U. S. 
770, 92 L. Ed. 355; Bereslavsky v. Kloeb, 
6 Cir., 162.F. 2d 862, cert. den. 332 U. S. 
816, 92 L. Ed. 393; Howes Leather Company 
v, LaBuy, 7 Cir. [1956 TravEe Cases { 68,261], 
226 F. 2d 703 (now pending United States 
Supreme Court), its issuance where, on the 
record presented, the matter under scrutiny 
is, or may be, use, non-use, or misuse of 
discretionary power, Jn re Bankers Life & 
Casualty Company, 5 Cir., 199 F, 2d 593, 
affrmed [1953 TrapE Cases { 67,626] 346 
U. S. 379, 98 L. Ed. 106, and see annotation 
at 98 L. Ed. 114 


[Private Action—Jury Demand] 


The relief sought here is in that category. 
This action by 31 plaintiffs against 12 de- 
fendants for treble damages under the Anti 
Trust Act was commenced April 25, 1951, 
with no jury demand by any party. On 
November 22, 1954, plaintiffs sought and 
obtained leave to file an amendment to the 
Complaint which consisted simply of a 
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prayer for jury trial. On January 26, 1955, 
by an order which recited that “some of the 
parties had demanded and were entitled to 
trial by jury * * *’ the Court, without ob- 
jection by any party, finding the issues to 
be complex and hence an “exceptional case,” 
appointed a Special Master ‘‘to take evi- 
dence upon the issues herein and report his 
findings of fact such findings to be admis- 
sible in evidence” which, presumably was 
done under FRCP 53(e)(3). February 2, 
1955, plaintiffs, with no prior notice, appar- 
ently by oral ex parte request, sought leave 
to withdraw their demand for jury trial and 
the Court by a strange and unorthodox pro- 
cedure signed an “order” written in coun- 
sel’s longhand on the back of the manuscript 
cover of the order of November 22, 1954, 
stating, 


“Upon Motion of Counsel for Plaintiffs 
to withdraw the within amendment asking 
for trial by jury, same is hereby ordered 
stricken from the record, subject to ob- 
jection by Counsel for the defendants.” 


No notice of the entry of this order was 
ever given as required FRCP 77(d), cf. 58, 
5, 79(a), and defendants assert, by verified 
moving papers, that its existence was acci- 
dentally discovered August 2, 1956, a year 
and a half later. 


In the meantime, hearings began and were 
held before the Special Master. June 13, 
1955, the Court, without objection by any 
counsel (two defendants’ counsel took a 
passive position neither objecting nor agree- 
ing to it) entered an order directing that 
the Special Master “report his conclusions 
of law as well as findings of fact in this 
case to the Court”—an order which, plain- 
tiffs contend, must have been premised on 
FRCP 53(e)(1) and (2), and thus incon- 
sistent with a jury trial. Hearings continued 
with the Master’s findings of fact and con- 
clusions of law being filed July 5, 1956, 
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allowing plaintiffs treble damages in the 
total amount of $460,194.00. The Court’s 
request to counsel for determination of the 
Master’s fee and defendant’s reply that this 
was premature since jury trial was yet to 
be had apparently precipitated inquiry lead- 
ing to discovery, August 2, 1956, of the ex 
parte unpublished order of February 2, 1955 
withdrawing jury demand. Whereupon de- 
fendants filed formal motion August 9, 1956 
to place the case on the jury docket. Con- 
strued as a discretionary request under 
FRCP 39, this was denied and this Petition 
for Leave to File Application for Writ of 
Mandamus against the Judge was then filed 


here. 
[Writ Denied] 


Whether the filing of an amended Com- 
plaint brought plaintiffs’ 1954 jury demand 
under FRCP 38(b) thus reviving it, after 
the implied waiver, FRCP 38(b), from non- 
demand, to a jury trial as a matter of right 
and thus assure the defendants the auto- 
matic protection of FRCP 38(d) that a 
“demand for trial by jury made as herein 
provided may not be withdrawn without the 
consent of the parties”; or whether this was, 
in this setting, more truly a waiver by all 
with plaintiffs’ 1954 request being discretion- 
ary under FRCP 39(b) and, if so, whether 
this became a “demand * * * made as herein 
provided * * *’ and thus automatically tied 
the Court’s hands under 38(d); or whether 
the circumstances of appointment of the 
Special Master, the conduct of hearings, 
modifications and expansion of his duties 
amounted in some way to a waiver and 
willing acquiescence in a non-jury trial; or 
whether other circumstances bore on proper 
application of the Federal Rules, were, are, 
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and remain, matters requiring, for initial 
decision, the most careful determination by 
the Trial Judge fully familiar with an in- 
volved, complex case which is only sketchily 
presented here. Whether, and to what ex- 
tent, it was discretionary, and if so, how 
wisely it was exercised, are not, on this 
record, so plainly demonstrated as to war- 
rant our intruding. Confused and uncertain 
as this record is, this serious and difficult 
matter requires that a full record, not parti- 
san affidavits, be developed as needed for 
presentation of the question on any appeals 
which might be taken and in which the 
parties shall be accorded the right to have 
this fully preserved for our review. 


The circumstance sometimes present that 
failure of the Court of Appeals to issue the 
Writ will thwart trial or cause an abortive 
one is lacking here, since confirmation of 
the Master’s report is now pending with 
entry of final decree imminent shortly. Ap- 
peal to test this matter, not a retrial now 
before a jury, is the more orderly, efficient 
and economical path. If, on appeal, we 
should conclude that denial of jury trial by 
the Judge was permissible, the matter would 
end and a costly retrial, would have been 
avoided; if, we should reach an opposite 
conclusion, a jury trial can then be ordered 
and had with no loss save time which, on 
this record, seems of slight significance. 


Leave to file a Petition for Writ of 
Mandamus is therefore denied, but the mat- 
ter is expressly left open for full review, if 
later presented, on the merits without 
prejudice from this action or anything said 
herein. 


Leave to file denied. 


[ff 68,546] General Electric Company v. Telco Supply, Inc. 
In the Superior Court of the State of Arizona, in and for the County of Maricopa. 


No. 86493. Filed November 2, 1956. 


Arizona Fair Trade Act 


Fair Trade—Constitutionality of Arizona Fair Trade Act—The Arizona Fair Trade 
Act was held unconstitutional, null and void. 


See Fair Trade, Vol. 1, 3085, 3258. 


For the plaintiff: Kramer, Roche and Perry, Phoenix, Ariz. 
For the defendant: Stockton & Karam, Phoenix, Ariz. 


Judgment and Decree 


Renz L. JENNINGS, Judge [In full text]: 
IT IS HEREBY ORDERED, ADJUDGED 
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AND DECREED that the Arizona “FAIR 


TRADE ACT OF 1936” (laws of 1936, 
Ist S. S., ch. 11, now Article 2, Title 44, 
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Sections 44-1421 to 44-1424 inclusive, Arizona 
Revised Statutes) is unconstitutional, null 
and void. 


IT IS FURTHER, ADJUDGED that 


Plaintiff, General Electric Company, a Cor- - 


poration, take nothing by its Complaint, 
and that the Defendant, Telco Supply, Inc., 
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a Corporation, do have and recover of and 
from the Plaintiff, General Electric Com- 
pany, a Corporation, its costs herein taxed 
in the amount of $29.55. 

The above and foregoing form of judg- 


ment is approved and signed on this, the 
2nd day of November, 1956. 


[ff 68,547] Esso Standard Oil Company v. Secatore’s, Inc. 


In the United States District Court for the District of Massachusetts. 
No. 56-790-W. Dated November 21, 1956. 


Massachusetts Fair Trade Act and McGuire Act 


Fair Trade—Resale Price Fixing Between Competitors—Suit to Enjoin Competitor 
from Selling Below Fair Trade Prices—Sherman Act—Effect of McGuire Act.—An oil 
company could not maintain a suit to enforce its fair trade retail prices for gasoline 
against an operator of two retail gasoline stations, a nonsigner, since the oil company 
and the station operator were in potential competition. It was found that as to 45 
accounts the oil company and the station operator were in potential competition, and 
that an unknown number of other retail gasoline service stations compete with the oil 
company in reaching certain accounts. Therefore, the oil company was barred by Section 
1 of the Sherman Act from making or enforcing its fair trade agreement against the 
station operator. The agreement was not exempted from the prohibitions of the Sherman 
Act by the Miller-Tydings or McGuire Act, which are not operative because the 
exemption conferred by them is not available “between persons * * * in competition 
with each other.” Competition, as used in the Miller-Tydings and McGuire Acts, is not 
confined to a situation where the producer or distributor performs the same function 
as the person with whom he is said to be in competition. Agreements between those who 
in fact are competitors for the same business, no matter how different their approach, 
are precluded. 


See Fair Trade, Vol. 1, § 3015.80, 3100. 
For the plaintiff: Charles W. Bartlett 


Civil Action 


(Elly, Bartlett, Thompson & Brown), 


Boston, Mass. 


For the defendant: Albert U. Rosa, East Boston, Mass. 


Opinion 
[Fair Trade Suit] 


WyzanskI, District Judge [Jn full text]: 
This is a diversity jurisdiction suit to 
enjoin a non-signer from selling in Massa- 
chusetts at retail plaintiff’s products Esso 
and Esso Extra at prices less than the 
minimum retail prices established by fair 
trade agreements plaintiff has made with 
third parties pursuant to the Massachusetts 
Fair Trade Law. On an application for a 
temporary injunction, this Court took evi- 
dence, wrote an opinion dated October 3, 
1956, and granted the preliminary relief 
October 5. 

[Fair Traders Sales] 


Further evidence was offered November 
16 and 21 at a hearing on a permanent 
injunction. At that time it was stipulated 
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that the transactions of plaintiff were in 
interstate commerce. From exhibit 2 it ap- 
peared that the plaintiff’s 1955 sales to com- 
mercial accounts in Massachusetts were as 
follows: 


(a) Total dollar volume of commercial 
accounts in 1955: $3,345,702.28 


(b) Total dollar volume of sales to com- 
mercial accounts using less than 5,000 gal- 
lons per year: $77,561.00 


(c) Total dollar volume of commercial 
accounts using between 5,000 and 10,000 
gallons per year: $161,881.48 


(d) Total dollar volume of commercial 
accounts using between 10,000 and 15,000 
gallons per year: $167,285.13 


(e) Total dollar volume of commercial 
accounts using between 15,000 and 20,000 
gallons per year: $119,410.76 
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(f) Total dollar volume of commercial 
accounts using between 20,000 and 25,000 
gallons per year: $71,851.25 

(g) Total dollar volume of commercial 
accounts using between 20,000 and 30,000 
gallons per year: $120,735.37 

(h) Total dollar volume of commercial 
accounts using between 30,000 and 40,000 
gallons per year: $115,991.30 

(i) Total dollar volume of commercial 
accounts using between 40,000 and 50,000 
gallons per year: $166,966.58 

(j) Total dollar volume of commercial 
accounts using between 50,000 and 75,000 
gallons per [sic] 

(k) Total dollar volume of commercial 
accounts using between 75,000 and 100,000 
gallons per year: $142,394.77 

(1) Total dollar volume of commercial 
accounts using in excess of 100,000 gallons 
per year: $1,966,913.21 

(All of the above dollar figures include 
Federal and State taxes of 7¢ per gallon.) 


[Plaintiff and Defendant Are Competitors] 


It thereafter appeared that the two retail 
gasoline stations operated by defendant sold 
in 1955 to 11 accounts 5,000-10,000 gallons 
each, to 9 accounts 10,000-20,000 each, to 
17 accounts, 20,000-30,000 each, and to 8 
accounts 30,000-40,000 gallons each. It seems 
to the Court plain that as to these 45 ac- 
counts plaintiff and defendant are in poten- 
tial competition. Indeed if defendant is 
held to observe minimum prices fixed by 
plaintiff, some of defendant’s 45 customers 
are almost sure to become commercial ac- 
counts of plaintiff for thus they would get 
a lower rate without losing much in the 
way of service of convenience. 


Defendant’s situation is not shown to be 
markedly different from that of many other 
of the more than 500 Esso gasoline service 
stations in Massachusetts. And the Court, 
therefore, finds that an unknown number 
of other retail gasoline service stations com- 
pete with plaintiff in reaching accounts of 
over 5,000 gallons annually. 


Court Decisions 
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[Sherman Act] 


From the foregoing facts I conclude that 
as a matter of law plaintiff is barred by 
§ 1 of the Sherman Act, 15 U. S. C. § 1 from 
making or enforcing its re-sale price main- 
tenance agreement against defendant. 


[McGuire Act] 


The agreement admittedly is a restraint 
of trade unless it is specifically exempted 
by the provisos of the Miller-Tydings Act 
or the McGuire Act. 50 Stat. 693, 66 Stat. 
632. United States v. McKesson & Robbins, 
Inc. {1956 TrapE Cases J 68,368], 351 U. S. 
305. 


These provisos are not operative because 
the exemption conferred by them is not 
available “between persons . . . in compe- 
tition with each other.’ Competition, as 
there used, is not confined to a situation 
where the producer or distributor performs 
the same function, or makes the same type 
of offers, or combines in one package the 
same incidental benefits as the person with 
whom he is said to be in competition. The 
statute precludes agreements between those 
who in fact are competitors for the same 
business, no matter how different their 
approach. 

If the statute is not read in this broad 
way, it would follow that through the use 
of a so-called fair trade agreement this 
plaintiff would be at liberty by setting a 
high re-sale price for retail gasoline service 
stations to drive all their large customers 
into abandoning the retail outlets and secur- 
ing gasoline directly from plaintiff. To as- 
sume that Congress left the door open to 
such potential abuse is to ignore the history 
and the policy as well as the language of 
the Sherman Act, the Miller-Tydings Act, 
and the McGuire Act. 


[Complaint Dismissed] 


The temporary injunction is vacated forth- 
with and plaintiff's complaint is dismissed 
on the merits, effective today. 


[] 68,548] Faber, Coe & Gregg, Inc. v. E. J. Korvette, Inc. 
In the New York Supreme Court, New York County, Special Term, Part III. 136 
N. Y. L. J., No. 98, page 7. Dated November 21, 1956, 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Person Who May Establish Fair Trade Prices—Distributor—A dis- 
tributor’s amended complaint alleging violations of fair trade contracts was dismissed on 
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Sunbeam Corp. v. Sherman 


72,215 


the ground that the fair trade contracts were entered into by the distributor and its retail 
customers. Such contracts are not protected by the New York Fair Trade Act unless 
authorization therefor has been given by the producer to an exclusive distributor. Although 
it was alleged that the producer had established fair trade prices, there was no factual or 
contractual support for the allegation. Also, there was nothing in the complaint or in the 
exhibits that any fair trade contract made between the distributor and the retailers had 


been validated. 
See Fair Trade, Vol. 1, J 3172.34. 


For a prior decision of the New York Supreme Court, New York County, see 1956 


Trade Cases ff 68,491. 
[Complaint Dismissed] 


GavacaNn, Justice [In full text]: Defendant 
moves for dismissal of the amended com- 
plaint for insufficiency. The original complaint 
was dismissed for the reason that upon the 
facts alleged therein plaintiff, as a distributor, 
could not enforce the Feld-Crawford Act 
upon fair trade prices fixed by it. Plaintiff 
now urges that it can establish by testi- 
mony of the producers that fair trade prices 
have been fixed by them and the plaintiff. 
The fair trade agreements attached to the 
complaint and made between the plaintiff 
and the retailers are not protected by the 
Feld-Crawford Act unless authorization 
therefor has been given by the producer to 
an exclusive distributor. The allegations 
contained in paragraphs 6 and 7 of the com- 
plaint are either conclusory or are not a 
statement of the grant of the requisite au- 
thority. Indeed, it is alleged in paragraph 
8 that the producer has established fair 
trade prices but no factual or contractual 
support therefor is found. The contracts 
attached to the complaint furnish no sup- 
port for the alleged authorization. Plain- 
tiff relies on the following portion of the 


agreement made between the producer, 


plaintiff and a distributor: 


“5. This agreement is subject to can- 
cellation at any time by any of the parties 
hereto through written notice mailed to 
the other parties at the addresses above 
given, except that the Distributor cannot 
cancel this Agreement, so long as he 
continues to sell International Brands to 
the Retailer, for any reason other than 
failure by the Retailer to comply with 
the terms and provisions hereof, or the 

-terms and provisions of any valid and 
subsisting Fair Trade contract establish- 
ing retail prices on International Brands 
which has been legally executed between the 
Distributor and retail cigar dealers in the 
State in which the Retailer conducts his 
business, the existence and terms of 
which have been made known to the Re- 
tailer by the Distributor.” 


There is nothing to be found in the com- 
plaint or in the exhibits that any fair trade 
contracts made between the plaintiff-dis- 
tributor and its customers have been vali- 
dated. In sum, the present pleading has 
added nothing to the original pleading. The 
motion is granted and the complaint is dis- 
missed. Settle order. 


[1 68,549] Sunbeam Corporation v. Melvin Sherman and Freda Sherman, individually 
and doing business under the firm names and trade styles of Melfree Sales Co. and Central 
C. U. Purchasing Agency and Buyers Cooperative, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


110-174, Filed November 23, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Sales to or by 
Cooperatives—Patronage Dividends.—Where a Federal District Court refused to issue 
a preliminary injunction restraining a cooperative from selling electrical appliances below 
their established fair trade prices, in violation of the New York Fair Trade Act, on the 
ground that the fair trader failed to cite any case holding that a consumers cooperative 
may not distribute to its members, as dividends, part of the profits gained from the sale 
to its members of fair traded merchandise, the Court, on reargument, overruled its 
decision and granted the injunction when the plaintiff established that prospective pur- 
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Sunbeam Corp. v. Sherman 
chasers from the cooperative are informed in advance of the amount of their savings on 
each of the fair trader’s products and cited a decision of a New York court restraining 
the same cooperative from selling another fair trader’s electrical appliances below their 
established fair trade prices. The evidence was clearly inconsistent with the cooperative’s 
claim that patronage dividends are computed and paid on the basis of the cooperative’s 
total business during a certain period, and, in view of the cited state court decision in- 
volving a competitor of the fair trader, it would be anomalous if the cooperative were 
permitted by the instant court to do in New York what the state court has held to violate 


the New York Act. 
See Fair Trade, Vol. 1, 3228. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 


For the defendants: No appearance. 


[Prior Ruling] 


McGone_y, District Judge [In full text]: 
On October 8, I held the plaintiff disen- 
titled to a preliminary injunction. In a 
memorandum attached to the motion papers, 
after setting forth the facts as they had 
been conceded on argument, I said: 


“As far as appears this is a case of 
first impression. Counsel for the plain- 
tiff cites no case holding that a consumers 
cooperative may not distribute to its 
members as dividends part of the profits 
gained from the sale to the members of 
‘Fair Traded’ merchandise. Whether the 
defendants here are conducting a true 
cooperative or a mere sham cannot be de- 
cided on the papers before me.” 


[New Evidence] 


Thereafter the plaintiff moved for reargu- 
ment which, though noticed for hearing on 
Nov. 9, was adjourned until November 20, 
when it was referred to and argued before 
me. Counsel for the plaintiff now cites pre- 
cedents and decisions which were not men- 
tioned in his original argument or brief. 
Furthermore, it is now pointed out and not 
controverted by the defendants that their 
method of operation is quite substantially 
different from what was conceded by the 
plaintiff on the original arugment. Copies 
of the defendants’ catalogues, now offered 
for the first time, show that prospective 
purchasers are informed in advance, just 
what their saving will be on each of the 
plaintiff's “Fair Traded” articles. This is 
clearly inconsistent with the claim of the 
defendants that “patronage dividends” are 


1N. Y. General Bus. Law § 369A. 
*See also Sunbeam v. Civil Service, etc., 3 C. 
[1950-1951 TRADE CASES { 62,799] 187 F. 2d 
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computed and paid only quarterly, pre- 
sumably on the basis of the defendants’ 
total business during that period. 


[State Court Ruling] 


More compelling, however, are decisions, 
now cited for the first time, of the New 
York Supreme Court in a case brought 
against these defendants in 1954, entitled 
General Electric Co. v. Buyers Cooperatwwe, 
Inc. (N. Y. Co. Clerk Index No. 9652-1954). 
Justice Greenberg on September 30, 1954 
granted a preliminary injunction restraining 
the defendants from selling General Electric 
products at prices lower than those fixed in 
General Electric’s contracts made pursuant 
to the New York Feld-Crawford Act.2 No 
appeal was taken and thereafter a permanent 
injunction was granted by Justice McGivern on 
October 17, 1955. No appeal was taken from 
this final order. Moreover, for violation of the 
temporary injunction while it was in effect, 
Justice Gold granted a motion to punish 
for contempt and fined Buyers Cooperative 
$250 and granted General Electric counsel 
fees of $100. No appeal was taken. 


The defendants do not contend that their 
present practices with respect to Sunbeam’s 
products are any different than those which 
the New York Court enjoined with respect 
to the products of General Electric. The 
latter and Sunbeam are active competitors 
in the electric appliance field. It would be 
at least anomalous if the defendants were 
permitted by this court to do in New York 
what its court has held to violate that 
State’s law.’ 


768—Pennsylvania’s Fair Trade Act is similar 
to New York's. 
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[Injunction To Issue] 


Accordingly the original decision will be 


overruled, the order entered thereon will be 
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upon the filing of a bond by the plaintiff 
in the sum of $250, which amount the New 
York Court deemed sufficient in the Gen- 


eral Electric case. 
Settle order. 


vacated, and the defendants will be enjoined 
as prayed for, during pendency of this suit, 


[] 68,550] The Apex Electrical Manufacturing Company, Individually and as Trustee 
v. Altorfer Bros, Company. 


The Apex Electrical Manufacturing Company and J. G. DeRemer Research Corp. 
v. Altorfer Bros. Company. 


In the United States Court of Appeals for the Seventh Circuit. September Term and 
Session, 1956. Nos. 11443, 11444. Dated November 26, 1956. 


Appeals from the United States District Court for the Southern District of Illinois, 
Northern Division. J. LeRoy Aparr, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Patents—Block Booking—Cross Li- 
censing—Sufficiency of Evidence.—In patent infringement actions, a trial court’s rulings 
that a manufacturer of washing machines misused its patents in violation of the Sherman 
Act, that the manufacturer was therefore barred from asserting its patents, and that the 
party who asserted such misuse was entitled to damages were reversed on the ground 
that the evidence did not establish that the manufacturer misused its patents. As to the 
charge that, when the manufacturer licensed most of the major manufacturers in the 
washing machine field, it adopted a program by which it conditioned the grant of a license 
under its basic patent on the taking of a license under two other patents of lesser scope, 
the reviewing court held that there was no credible evidence that the manufacturer would 
issue a license under its basic patent only by the acceptance by the licensee of licenses 
on unwanted patents, and, therefore, the manufacturer was not guilty of misuse of the 
patents by block booking. As to the charge that the manufacturer was guilty of misuse 
of its patents by virtue of a cross licensing agreement between the manufacturer and a 
third party, the reviewing court held that cross licensing in itself is not unlawful, and that, 
even assuming that certain provisions of the agreement included an illegal restraint, such 
provisions did not relate to the patents involved in the instant actions and therefore were 
not relevant to the issue of misuse. 

See Combinations and Conspiracies, Vol. 1, {| 2013.225, 2013.400, 2013.500, 2013.600; 
Monopolies, Vol. 1, § 2610.525, 2610.550, 2610.575; Private Enforcement and Procedure, 
Vol. 2, § 9011.155, 9041. 

For the plaintiffs: F. O. Richey, H. F. McNenny, Donald W. Farrington, Isidor 
Grossman, and Rufus S. Day, Jr., all of Cleveland, Ohio. 

For the defendant: Charles F. Meroni and Donald J. Simpson, Chicago, IIl., and 
Eugene R. Johnson, Peoria, IIl. 

Affirming in part, reversing in part, and remanding a decision of the U. S. District 
Court, Southern District of Illinois, Northern Division, 1955 Trade Cases {] 68,121. 


Before Durry, Chief Judge, and FINNEGAN and Swaim, Circuit Judges. 


2,105,218 issued January 11, 1938. The 
patents were issued to plaintiff, The Apex 
Electrical Manufacturing Company, as Trus- 
tee. The Trust Estate was set up by Kirby 
and his associates by a trust agreement. 

Appeal No. 11444 likewise involves two 
patents: TePas patent No. 2,060,454 issued 
November 10, 1936, and is wholly owned 
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[Patent Infringement Suits] 


Durry, Chief Judge [Jn full text except for 
omissions indicated by asterisks]: These are 
two actions for alleged infringement of 
patents relating to domestic washing ma- 
chines. Appeal No. 11443 involves two 
patents to James B. Kirby, to-wit: No. 
1,969,176 issued August 7, 1934, and No. 
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by Apex, and Motycka patent No. 2,033,146 
issued March 10, 1936. The legal title to 
this patent is in plaintiff J. G. De Remer 
Research Corporation, and plaintiff Apex 
is the exclusive licensee. 


In Appeal No. 11443 plaintiff relied upon 
Claims 7, 20, 21, 22, 29 and 45 of Kirby 
patent No. 1,969,176, and upon Claims 2 and 
6 of Kirby patent No. 2,105,218. In Appeal 
No. 11444 plaintiff relied upon Claims 1 and 
2 of TePas patent No. 2,060,454, and upon 
Claims 15, 16 and 17 of Motycka patent 
No. 2,033,146. 


[Antitrust Counterclaims] 


In each suit defendant filed an answer 
asserting the usual defenses and also as- 
serted counterclaims charging violation of 
the United States Anti-trust and Anti-mo- 
NOpOly lawsee ( tomWaeo. Can SN andi zamc: 
647-1 and 2, 26 Stat. 209). The District 
Court sustained every principal contention 
made by defendant except on a question as 
to title of the patents. More specifically 
the trial court found the claims in suit 
invalid over the prior art, invalid as being 
directed to an old combination or aggrega- 
tion of prior elements; invalid because the 
claims in suit are vague and indefinite. The 
court also held that the claims in suit were 
not infringed; that Kirby patent No. 
1,969,176 is invalid for failure by plaintiffs 
to file a statutory disclaimer; that plaintiffs 
misused their patents by the use of illegal 
covenants in restraint of trade, by block 
booking of patents, and by wrongful pool- 
ing and monopoly of patents contrary to 
the Anti-trust and Anti-monopoly laws. 
The court further awarded damages to 
defendant, the exact amount to be later 
determined, and also awarded costs and 
attorney fees. 

fa a es 


INFRINGEMENT 


The court found that none of the claims in 
suit was infringed. In findings of fact 42 
to 53, inclusive, the court gave in consider- 
able detail its reasons for finding that de- 
fendant’s “A-B-C” washing machines did 
not infringe the various claims. There was 
conflicting testimony before the court on 
the question of infringement, and as there 
is substantial evidence to sustain the trial 
court’s findings thereon, and it appears to 
us that such findings were not clearly 
erroneous, we must sustain the trial court 
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and hold that the claims in suit were not 
infringed. 


VALIDITY OF PATENTS 


In many cases where non-infringement 
has been found, courts have determined 
there was no necessity of passing on the 
validity of the patents involved because to 
do so would, in effect, be determining a 
moot question. Aero Spark Plug Co., Inc, v. 
B. G. Corporation, 130 F. 2d 290; Franklin v. 
Masonite Corporation, 132 F. 2d 800. How- 
ever, we have before us the admonition of 
the Supreme Court that usually the better 
practice will be to pass upon the validity 
of the patent in suit. Sinclair & Carroll Co., 
Inc. v. Interchemical Corporation, 325 U. S. 
327, 330. Since that decision, Courts of 
Appeal have held that the suggestion of the 
Supreme Court in the Sinclair case “* * * 
was certainly not put in the form of a 
peremptory direction, but rather of a cau- 
tionary admonition, to be followed when 
that is the more convenient course; * * *” 
Harries, et al. v. Air King Products Co., Inc., 
183 F. 2d 158, 162. In Grant Paper Box Co. v. 
Russell Box Co., 1 Cir., 151 F. 2d 886, 890, 
the court said: 


“* * * Tn this logical dilemma the courts 
have wisely taken a practical course. They 
have decided cases of this sort, whenever 
they must be decided against the plaintiff, 
on whichever issue must be resolved 
against him, subject, however, to the 
qualification that sometimes, even when a 
patent is not infringed, it is proper to go 
further and in the public interest to declare 
a patent invalid if in discretion the cir- 
cumstances presented make such a course 
seem appropriate.” 


This court has decided questions of validity 
in spite of a determination of non-infringe- 
ment in such cases as Powder Power Tool 
Corporation v. Powder Actuated Tool Com- 
pany, Inc., 7 Cir., 230 F. 2d 409, 415; Holland 
Co. v. American Steel Foundries, 7 Cir., 190 
F, 2d 37, 39. 


[Misuse Issue] 


Because of the public interest necessarily 
involved we think that in the instant case 
we should pass upon the questions raised by 
defendant that the patents are invalid be- 
cause plaintiffs misused same in violation of 
the Anti-trust laws and also that Kirby 
patent No. 1,969,176 is invalid because of 
failure of plaintiffs to file a statutory dis- 
claimer which failure, defendant claims, was 
a fraud upon the public. A further reason 
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is that the trial court allowed damages to 
defendant and also awarded attorney’s fees 
apparently based upon the alleged misuse 
and the failure to file a disclaimer. 


[Block Booking] 


In this Court defendant relies upon alleged 
misuse of patents and violation of the Anti- 
trust laws in two respects: 1) alleged block 
booking of patent licenses and 2) the Apex- 
Easy Spiral Agitator Licenses. It was the 
claim of defendant that when plaintiffs li- 
censed most of the major manufacturers in 
the washing machine field, they adopted a 
program by which they conditioned the 
grant of a license under the basic patent, 
Kirby 1,969,176, on the taking of a license 
under two other patents of lesser scope. 


We think there is no credible evidence 
in this record that plaintiffs would issue a 
license under its basic patent only by the 
acceptance by the licensee of licenses on 
unwanted patents. 


Plaintiffs at first charged a minimum 
royalty of fifty cents which was later in- 
creased to sixty cents and for this royalty 
they were always willing to grant a license 
under one, two or three patents. The record 
discloses that the license to General Motors 
and to Maytag Company under the TePas 
patent were specifically requested by those 
companies. The license to Solar Corpora- 
tion was granted under only one patent 
which, apparently, was all that was desired 
by that Company. General Electric Com- 
pany sought and took a license under only 
two patents, and Nineteen Hundred Cor- 
poration first requested and then declined a 
license under two patents. There is positive 
testimony which is unchallenged, except by 
inference, that the number of patents to be 
included in any license was entirely optional 
with the licensee. 


Defendant argues that in an unsigned 
rough draft of a license forwarded to Gen- 
eral Motors, there were three lines in blank 
which defendant now says proves that 
plaintiffs would not issue a license unless 
General Motors would take a license under 
at least three patents. This argument is a 
complete non sequitur. We hold that plain- 
tiffs were not guilty of misuse of the patents 
in suit by block booking. See Hazeltine Re- 
search, Inc. v. Avco Manufacturing Corpora- 
tion, et al. [1955 TrapE Cases { 68,178], 227 
13h al 
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[Cross Licensing] 


Defendant’s second argument on misuse 
refers to a license agreement dated Septem- 
ber 11, 1941 by plaintiffs with Easy Washing 
Machine Corporation, with special reference 
to Articles 8 and 9 of that agreement. Apex 
and Easy had been involved in a series of 
lawsuits and the “multiple agreement” of 
September 11, 1941 was executed as a result 
of a settlement of these differences. One 
of the suits referred to in Article 3 as the 
“Michigan suit” involved Patent No. Re. 
20,313 owned by Apex. This patent related 
to agitators and is not involved in either 
of the pending suits. The “Delaware suit” 
referred to in Article 1 involved Nelson 
patent No. 1,923,580 owned by Easy, also 
relating to agitators, which patent likewise 
is not involved in the suits at bar. The 
agreement provided for dismissal of these 
two suits, and in Articles 8 and 9 Apex 
and Easy granted to each other limited cross 
licenses on spiral bladed agitators under 
these two patents. The Apex-owned patent 
No. Re. 20,313 expired more than two years 
prior to the commencement of the actions 
now before the Court. 


Article 8 of the agreement granted a 
license to Easy under No. Re. 20,313 to 
make washing machine agitators having a 
blade or blades winding spirally about the 
central axis of the agitator without reverse 
curves or oppositely facing cups, and in par- 
tial consideration for that license Easy 
agreed not to make or sell during the term 
of patent No. Re. 20,313 washing machine 
agitators having a blade winding spirally 
about the central axis of the agitator and 
having reverse curves or oppositely facing 
cups. 


‘Under these Articles Apex was permitted 
to go on making its “Spiral dashers” and 
“Double dashers” without interference from 
Easy and obtained the right to extend the 
same immunity to its licensees. Similarly, 
Easy was permitted to make its “Spiralators” 
without interference by Apex. Each ob- 
tained freedom from duplication of its own 
patented designs by the other during the 
lives of the respective patents. 


Defendant seeks to link the patents here 
in suit with the patent licensed in Articles 8 
and 9 because Kirby patent No. 1,969,176 
was included in a license granted by Apex 
to Easy in Articles 16 and 17 of the “multiple 
agreement,” but the spiral agitator licenses 
described in Articles 8 and 9 and the license 
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from Apex to Easy under Kirby patent No. 
1,969,176 were wholly distinct and separate. 
The considerations described were entirely 
independent. The license to Easy to make 
a single tub machine under Article 16 was 
in consideration of the agreement of Easy 
to pay specified royalties as set forth in 
Article 17. The agreement by Easy not to 
make the forms of spiral agitators excluded 
from the license of Article 8 was not made 
in consideration of the license granted in 
Article 16 but was specifically defined “as 
being in partial consideration” of the li- 
censing and sub-licensing rights granted to 
Easy on spiral agitators under Patent No. 
Re. 20,313. There was no provision for can- 
cellation of the license of Article 16 by 
reason of any breach of agreement under 
Article 8. In fact, the language of the con- 
tract excludes any such right of cancellation. 

Cross-licensing in itself is not unlawful. 
United States v. Line Material Co. et al. 
[1948-1949 TrapE CAsEs { 62,225], 333 U. S. 
287, 315, but if it be conceded arguendo that 
Articles 8 and 9 included an illegal restraint 
prior to December 1, 1948 when patent No. 
Re. 20,313 expired, or even thereafter, such 
provision did not taint the separate portion 
of the agreement pertaining to Kirby patent 
No. 1,969,176. If there ever was a defense 
of misuse because of this restrictive covenant, 
it was a defense against the patent misused. 
The provisions of Articles 8 and 9 of the 
“multiple agreement” are not relevant in 
the two suits now before us. Flexwood Co., 
et al., v. Matt G. Faussner & Co. [1944-1945 
TRADE CASES § 57,297], 145 F. 2d 528, 541. 

We hold the trial court was in error in 
sustaining the defense of misuse because of 
the Apex-Easy agreement. 


DEFENSE OF DISCLAIMER AGAINST 
Patent No. 1,969,176 


The trial court sustained defendant’s claim 
that Kirby patent No. 1,969,176 is invalid 
because of plaintiffs’ failure to disclaim 
Clann 29s er 


* * * We hold Kirby patent No. 1,969,176 
is not invalid for failure to disclaim Claim 29. 
DAMAGES AND ATTORNEY FEES 


The decree and judgment herein provided 
the defendant recover from plaintiffs dam- 
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ages adequate to compensate defendant for 
plaintiffs’ misuse of patents in violation of 
the United States Anti-trust laws. As we 
have determined no such misuse is shown 
by this record, this portion of the judgment 
must be vacated and set aside. 


The trial court awarded attorney’s fees 
to defendant but gave no reason in its find- 
ings or elsewhere for so doing. In Laufen- 
berg, Inc., v. Goldblatt Bros., Inc., 7 Cir., 187 
F. 2d 823, we said, page 825: 


“* %* > the trial court should make a 
specific finding to show the basis upon 
which the award of attorney’s fees is 
made.” 

This rule was adopted as a “sound one” 
in Pennsylvania Crusher Co., et al., v. Bethle- 
hem Steel Co., et al., 3 Cir., 193 F. 2d 445, 451. 
In Laufenberg we pointed out, page 825, 
that an award of attorney’s fees is not the 
usual or customary procedure in a patent 
case, and that such an award does not follow 
as a matter of course from the decision of 
the suit as in the case of ordinary costs. See 
also Blane v. Spartan Tool Co., 7 Cir., 178 
F. 2d 104, 105. 


The basis for making an award of attor- 
ney’s fees must be exceptional. Title 35 
U.S. C, § 285 provides: 


“The court in exceptional cases may 
award reasonable attorney fees to the 
prevailing party.” 

Such an award should not be made in an 
ordinary typical patent infringement suit. 
Continental Art Company, etc. v. Bertolozzi, 
etc., 7 Cir., 232 F. 2d5131, 134> With “the 
questions of misuse and failure to disclaim 
eliminated, there was nothing in plaintiffs’ 
conduct that was unconscionable or in- 
equitable. Wilson et al. v. Seng, Co., 7 Cir., 
194 F. 2d 399, 404. The award of attorney’s 
fees to defendant must be vacated. 


That part of the judgment directing the 
complaint herein be dismissed at plaintiffs’ 
costs is affirmed. That part of the judgment 
sustaining defendant’s counterclaim and award- 
ing damages and attorney’s fees to defendant 
is reversed. 


Affirmed in part, Reversed in part, Re- 
manded for further proceedings in accord- 
ance with this opinion. 
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[] 68,551] Federal Trade Commission v. William T. Reed, President, Reed Candy 
Company. 

In the United States District Court for the Northern District of Illinois. No. 56C 
843. Dated June 12, 1956. 


Federal Trade Commission and Clayton Acts 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence and Witnesses—Enforcement of Commission Subpoena in Clayton Act Proceed- 
ing.—A United States District Court ordered the president of a corporation, which was 
charged with violating the Clayton Act, as amended, to produce documentary evidence 
described in a subpoena issued by a Federal Trade Commission hearing examiner and to 
answer all questions relevant to the conduct of the Commission’s proceeding. The Com- 
mission, pursuant to Section 9 of the Federal Trade Commission Act, had invoked the 
aid of the Court to require the production of the documents and the giving of testimony 
by the president. 


See FTC Enforcement and Procedure, Vol. 2, { 8741, 8801.870. 
For the plaintiff: William A. Sommers and Andrew C. Goodhope. 
For the defendant: David A. Canel. 


Granting an application for the enforcement of a subpoena in FTC Docket 6461. 


Order Requiring the Production of Ordered: That the application of peti- 
Documentary Evidence and the tioner is granted, and that the said William 
Giving of Testimony T. Reed, President, Reed Candy Company, 


is hereby ordered to appear upon not less 


. . _ than ten days’ notice at a time and place 
ee eee Ce eae 
Act (38 Stat: 722;115 U.S. C.-A. Sec? 49) or a hearing examiner thereof within the 
Sararsaeal ach Odininission having in. Jurisdiction of this Court, and to then and 
voked the aid of this Court in requiring there produce all the documentary evidence 
the production of documentary evidence idenpinod ang routs ciel peer Ser iis 
and the giving of testimony by William T. issued by SateAl RE Me rARnEes Se ne 
Reeds PrésidenteiReat Candy\ Company, as Federal Trade Commission on April 2, 

‘ c 5 1956, and already served upon said William 


a witness in a proceeding instituted by the ; 
Federal Trade Commission against Reed T. Reed, President, Reed Candy Company, 
and then and there to answer all questions 


Candy Company, Federal Trade Commis- : 
sion Docket No. 6461, and the Court having relevant and material to and necessary and 
considered the application of the petitioner, proper to the conduct of the aforementioned 


it is hereby proceeding. 


HorrMan, District Judge [Jn full text]: 


[f 68,552] Spohrer v. Cohen, et al. 

In the New York Supreme Court, Nassau County. 135 N. Y. L. J., No. 32, page 12. 
Dated February 16, 1956. 

Donnelly Antitrust Act 

Combinations and Conspiracies—State Antitrust Laws—Labor Unions—Violation of 
Injunction—Right to Enter Premises for Organizational Activities—In an action charg- 
ing that the members of a merchants’ organization violated the New York antitrust law 
by conducting merchant strikes against the farmer markets, a temporary injunction 
restraining two organizers of the merchants’ organization from entering upon the 
premises of the farmer markets was issued. The two organizers were found to have 
violated the injunction when they subsequently entered the premises of the markets for 
the alleged purpose of soliciting employees of merchants renting space in the markets 
to join their labor union. The action and the application for the injunction did not 
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concern labor union activities. The organizers failed to point to any authority sustaining 
their right to enter upon the premises of the farmer markets to conduct organizational 
activity of employees of merchants who rent space from the markets. There isa difference 
between organizational activity engaged in by union employees on the employer’s premises 
and similar activity engaged in by outside organizers. 


See Combinations and Conspiracies, Vol. 1, { 2441.34. 


For the plaintiff: Newman & Katz. 
For the defendants: Morton Singer. 


[Temporary Injunction] 


Curist, Justice [In full text]: This is a 
motion to punish the defendants Salvatore 
Guarisco and Tony Formichelli for con- 
tempt of court. By an order of this court 
made and entered herein on August 25, 
1955, these defendants and others were 
restrained, pending the trial and deter- 
mination of this action, from engaging in 
certain activities with respect to plaintiff's 
Hicksville Farmers Market and Amityville 
Farmers Market. Among the types of 
activity enjoined were the following: 


“(7) From using, entering upon, oc- 
cupying or otherwise remaining upon the 
premises of the Hicksville Farmers Market 
or the Amityville Farmers Market, ex- 
cept for the purpose of engaging in the 
ordinary retail sales business activities 
of the said defendants in which the 
defendants have been licensed by the 
plaintiff to engage. And it is further 
ordered that the defendants, Tony Formi- 
chelli and Salvatore Guarisco, also known 
as Sal Baker, he and each of them 
hereby is enjoined and restrained from 
entering upon the premises of the Hicks- 
ville Farmers Market or the Amityville 
Farmers Market.” 


[Nature of Action] 


The court considers it appropriate to re- 
view the events which have led up to 
the present application. The defendants in 
this action with the exception of Guarisca 
and Formichelli were, at the time the action 
was commenced, merchants who occupied 
space as licensees or concessionaires in the 
two “farmers markets” owned by the plain- 
tiff. For the privilege of doing business 
in such farmers’ markets the defendant 
merchants or concessionaries paid the plain- 
tiff certain fees in the nature of rent. The 
defendants, including Guarisco and Formi- 
chelli, formed an organization known as 
the Sunrise Highway Chamber of Com- 
merce. There ensued two so-called ‘mer- 
chants’ strikes” in June, 1955, and August 
23, 1955, during which the member mer- 
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chants withheld payment of fees or rent 
due the plaintiff. Other merchants were 
induced to withhold payment as well. The 
places of business of merchants were closed 
during these “merchants’ strikes” and cus- 
tomers were told that the market was 
on strike. The purpose of this activity 
by the merchants’ organization was to 
compel plaintiff to negotiate on demands in 
respect of fees charged, locations assigned 
to merchants and the amount of advertising 
done by the plaintiff for the merchants. 
The plaintiff brought this action to restrain 
the defendants’ activities and he applied 
for a temporary injunction. Nothing in this 
action or in the application for injunctive 
relief was concerned in any way with labor 
union activities. The activities complained 
of by the plaintiff were those of a mer- 
chants’ organization and plaintiff's theory 
of an actionable claim was that the activi- 
ties of this merchants’ group involved a vio- 
lation of section 340 of the General Busi- 
ness Law. 
[Prior Proceedings] 

Upon the return of the order to show 
cause on the motion for a temporary in- 
junction, all the defendants, including Guarisco 
and Formichelli, failed to appear. There- 
after the court granted its order entered 
August 25, 1955, containing various in- 
junctive provisions including those quoted 
earlier in this memorandum. 

All of the defendants, except Al Cohen, 
interposed answers in this action. The 
answer of the defendants, other than Guarisco 
and Formichelli, allege that the acts complained 
of were engaged in by them as a merchants’ 
organization and as a protest against plain- 
tiff's conduct to which they objected. 
Guarisco and Formichelli appeared by dif- 
ferent counsel and alleged that the same 
activities were engaged in by them on 
behalf of the labor union they had organ- 
ized and was an effort to solicit new 
members. 


Plaintiff moved to strike the answers of 
the defendants. The answer of the de- 
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fendants, other than Guarisco and Formi- 
chelli, were withdrawn and an order to 
that effect was made dated November 16, 
1955. After the entry of that order, the 
only defendants remaining in the action 
with an answer interposed to the complaint 
were Guarisco and Formichelli. 


[Union Activity] 


These last mentioned defendants moved 
in October, 1955, to open their default and 
to vacate and dissolve the temporary in- 
junction order as against them. The basis 
for that application was that at the time 
the various acts complained of occurred 
they, Guarisco and Formichelli, were en- 
gaged in soliciting membership in their 
union among employees of the merchants in 
plaintiff’s markets and consequently their 
activities could not be enjoined because 
engaged in for legitimate labor union pur- 
poses. The plaintiff opposed that motion 
upon the ground that it was sham and by 
a decision dated December 15, 1955, this 
court denied the motion. 


That decision emphasized what has been 
repeated here, namely, that the injunction 
order sought to be opened was not directed 
against any labor union activities; that no 
such activities were before the court; no 
restraint upon union activities was contem- 
plated; and the individuals were not re- 
strained because of any labor activities even 
though they had defaulted. 


Upon the settlement of the order denying 
such motion, the defendants, Guarisco and 
Formichelli, sought to have incorporated 
in the order various provisions which, in 
effect, would have been an interpretation 
of the order granting the temporary in- 
junction so as to indicate that Guarisco 
and Formichelli were not restrained from 
engaging in labor union activities. This 
the court declined to do. 


It now appears and is not denied that 
Guarisco and Formichelli entered the premises 
of the Amityville Farmers Market in Janu- 
ary, 1956. Plaintiff has obtained an order 
to show cause to punish them for con- 
tempt of court. A preliminary question as 
to proper service of the moving papers 
on Guarisco has been resolved by his 
waiver in open court of the objection to 
the manner of service and his consent that 
the application may be entertained and 
determined as to him as if no question 
concerning service had been raised. 
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Although Guarisco has not interposed an 
affidavit of his own, he was represented on 
the argument by the attorney who repre- 
sents his co-defendant Formichelli and the 
same grounds for opposing this motion 
urged by Formichelli in his opposing af- 
fidavit are relied upon by the defendant 
Guarisco. 


In his opposing affidavit, Formichelli, 
asserts that he entered the premises “for 
the sole purpose of trying to get employees 
working there to join” the union (Farmers 
Market Employees Union. Local 433-a, 
R. C. I. A.) of which he claims to be an 
organizer. He claims that the attorney 
for his union had given an opinion that if 
he engaged in activities devoted solely 
to legitimate union action, he would not 
be violating the temporary injunction order. 
He states further that his “sole interest is 
in organizing employees who work for the 
various merchants who use Mr. Spohrer’s 
markets and not the various employers who 
rent the space in the said markets.” 


[Violation of Injunction] 


Disobedience of a court order is not 
rendered excusable because it is done on 
the advice of counsel (cf. Cost v. Benetos, 
198 Misc. 782, aff'd 277 App. Div. 1049, 
aff'd 304 N. Y., 800). In the light of the 
court’s refusal to adopt a form of order 
proposed by these defendants when the 
motion to vacate the injunction was de- 
nied, the claim of reliance on counsel’s ad- 
vice is difficult to accept. Moreover, there 
is some basis for believing that Formichelli 
is less than candid in asserting his entry 
on the premises was for the sole purpose of 
organizing employees of the merchants. 
The sworn statement of one of the mer- 
chants which is not denied by either de- 
fendant is that Guarisco told him that 
merchants having no employees could join 
the union and have what Guarisco called 
a “B” membership. 


[Right To Enter Premises] 


Guarisco and Formichelli predicate their 
resistance to this motion squarely on the 
proposition that if they were on the premises 
to solicit employees of the merchants to 
join their union, the injunction did not bar 
their presence. This position is of very 
questionable validity. It is to be remem- 
bered that Guarisco and Formichilli were 
not seeking to organize employees of the 
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Mason City Tent & Awning Co. v. Clapper 
inti i i Thi lant, merely to electioneer or to collect 
plaintiff. They point to no authority w hich p a 0 e 
sustains their right to enter upon plaintiff's dues, is one thing; whether an employee, 


already lawfully in the plant, shall be 
forbidden during his lunch hour to try 
to persuade his fellows to join the union, 
is another.” 
In the present case if Guarisco and Formi- 
chelli had been trying to persuade em- 
ployees of the plaintiff to join the union, 
ployees out of the store and may restrict t 18 most doubtful that they could pe 
solicitation by union employees to areas sustained their right to be on pian s 
not open to the public (Marshall Field & Property without his eb aes ane 
Co. v. Nat. Labor Relations Board, 200 Fed. seek to organize employees Of tie ii 
(2d) 375. That there may be a significant chants or the concessionaires their position 
difference between organizational activity 1%, if anything, more untenable. The fant 
engaged in by union employees on the em- 'S that both defendants admittedly stare 
i aeehe i se whic 
ployer’s premises and similar activities en- ate Pree Sm liiussis dh ore 
gaged in by outside organizers has been 


ee ; : Foe and, in addition, did so in clear violation 
judicially noted in Republic Aviation Corpo- of the court’s order. For this they must 
ration v. National Labor Relations Board 


be adjudged in contempt of court. They 
(142 F. (2d) 193, 195; aff'd 324 U.S. 793; are each fined the sum of $50 and directed 


89 L. Ed., 1372, 65 S. Ct., 982); to pay such amount within thirty days 
“Whether a union representative shall after service of a copy of the order hereon, 
be allowed to board a vessel or enter with notice of entry. Submit order. 


premises and to there conduct organiza- 
tional activity of employees of merchants 
who, in effect, rent space from the plaintiff. 
Indeed, authority points in the other di- 
rection, It has been held in the case of a 
department store that an employer may 
keep union organizers who are not em- 


[7 68,553] Mason City Tent & Awning Company, Waterloo Tent & Awning Com- 
pany, Mankato Tent & Awning Company v. Clyde E. Clapper, Robert D. McCarthy, 
Comfort Equipment Company, Burch Manufacturing Company, Inc. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 9178. Dated August 24, 1956. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Monopolies—Patents—Licensing Agreement Cover- 
ing Non-Competing Patents—Limitation on Licensing of Patents——A patent licensing 
agreement under which patentees of related but non-competing patents covering tractor 
cabs granted non-exclusive and non-transferable licenses to three manufacturers, and 
agreed that no licenses would be granted without the consent of the manufacturing 
licensees, was held unlawful per se under Section 1 of the Sherman Act. Under the agree- 
ment, the rights granted to the licensees were not intended to be an assignment of patent 
rights nor the grant of an exclusive license. Therefore, since the licenses were not exclusive, 
restraints imposed upon others than the licensees are measured by rules governing the 
validity of restrictions on competition according to Sherman Act standards and not by 
patent law standards. The patent laws were designed to only protect the patentee and his 
assigns, and any restraint upon competition created by a license agreement that does not 
inure to the patentee or his assigns is not protected by the patent laws. Under Sherman 
Act standards, an agreement by patentees which gives non-exclusive licensees a veto power 
in the selection of other licensees is invalid. 


Also, the agreement was held unlawful under Section 2 of the Sherman Act because it 
manifests an attempt to monopolize by combining non-competing patents in a single 
agreement, by competitors, and by giving to the parties to the agreement veto power over 
patent rights that are not referable to their individual businesses, the patents, or licenses 
granted. This is true even though the licensees may have continued to compete with each 
other. They were jointly given an exclusive market and control thereover by the terms 
of the agreement and not singularly as a consequence of patent privileges acquired. It is 
no defense that the patentees individually had the right to license their respective patents. 
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See Combinations and Conspiracies, Vol. 1, § 2013.430, 2013.600; Monopolies, Vol. 1. 
§ 2515, 2610.550. 


Combinations and Conspiracies—Monopolies—Patents—Licensing Agreement Cover- 
ing Non-Competing Patents—Joint Action Against Infringements.—A patent licensing 
agreement under which patentees of related but non-competing patents covering tractor 
cabs granted non-exclusive and non-transferable licenses to three manufacturers, and 
agreed that they and the licensees would act jointly with respect to infringements of the 
patents and would set up a litigation fund to be used for the prosecution of infringements 
of the patents, constituted an unlawful use of the patent monopolies in violation of Sections 
1 and 2 of the Sherman Act. Under the agreement, each party was given a separate and 
collective right to bring and control infringement actions, when no such right or power 
legally existed in the licensees or opposite patentee under the patent laws. The action of 
the parties in the giving of infringement notices to alleged infringers and their dealers 
was intended to curtail and ultimately stop the manufacture and distribution of tractor 
cabs manufactured by the alleged infringers. The licensees were the major manufacturers 
in the field and held a dominant position in the field. The monopoly granted to the 
licensees gave them virtual control of the market and made it impossible for others to 
obtain any rights under the patents or to legitimately enter the field. It is no defense that 
the patentees had the right to give notices of infringements of their respective patents and 
to bring infringement suits. A conspiracy or combination having as its object or effect a 
restraint of trade, whether accomplished by legal or illegal means, falls within the ambit 
of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, { 2013.225; Monopolies, Vol. 1, § 2610.525. 


Combinations and Conspiracies—Monopolies—Patents—Agreement in Settlement of 
Patent Dispute—Legality—Effect of Infringement Decree—An agreement under which 
alleged infringers of patents covering tractor cabs were given permission to dispose of, and 
to complete the processing of, a certain number of claimed infringing tractor cabs, if they 
consented to the filing of an infringement action against them and to the entry of a decree 
sustaining the validity of the patents allegedly infringed, was held not be to legally binding 
upon the alleged infringers since the agreement was the result of an unlawful conspiracy 
between the patentees of the alleged infringed patents and its licensees not to license 
patents to the alleged infringers. However, the decree entered in the infringement action 
was held to be binding upon the alleged infringers, and the validity of the patents was 
thereby res judicata as between the patentees and the alleged infringers. No attempt was 
made to have the decree annulled or vacated by the court in which it was entered. There- 
fore, the alleged infringers, in their treble damage action, could not recover damages to 
their business operations resulting from the entry of the decree. 

See Combinations and Conspiracies, Vol. 1, § 2013; Monopolies, Vol. 1, § 2610.550; 
Private Enforcement and Procedure, Vol. 2, { 9010.355. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Patent 
Infringement Decree as Bar to Damage Action—Limitation on Recovery of Damages.— 
Although plaintiffs in a private antitrust damage action had been found to have infringed 
the defendants’ patents, they were not barred by the patent infringement adjudication from 
claiming damages resulting from a conspiracy by the defendants to refuse to license the 
patents to the plaintiffs. The fact that interstate commerce is carried on in violation of 
some law does not validate a conspiracy conceived and carried out in restraint of commerce 
in violation of the Sherman Act. The award of damages in a private antitrust action is 
authorized by Congress as a means of vindication of the free trade policy sought to be 
protected by the Sherman Act, even though such trade may be carried on in violation of 
some other law. However, the plaintiffs cannot recover loss of profits from the sale of products 
adjudged to be in violation of the defendants’ patents. The plaintiffs, as infringers, have 
no legal right to make any profits from the sale of infringing products. The antitrust laws 
contemplate injury and damages to a legal right, and since the plaintiffs have no legal right 
to profits from the sale of infringing products, they cannot claim damages by way of loss 
of such illegal profits. However, the fact that the plaintiffs were infringers does not legalize 
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the defendants’ unlawful conspiracy to refuse to license the patents to the plaintiffs. 
Therefore, the plaintiffs are entitled to prove damages to their businesses resulting from 
the conspiracy, with the exception of damages by way of loss of profits from the sale of 


the infringing products. 


See Private Enforcement and Procedure, Vol. 2, { 9010.650, 9011.155. 


For the plaintiffs: Swecker & Mathism, Washington, D, C.; Margolin & Kirwan, 
Kansas City, Mo.; and Don W. Burington, Mason City, Iowa. 

For the defendants: Thomas E. Scofield, Kansas City, Mo.; Madden & Burke, Kansas 
City, Mo.; and Rudolph L. Lowell, Des Moines, Iowa. 


For a prior opinion of the U. S. District Court, Western District of Missouri, Western 


Division, see 1955 Trade Cases {| 68,087. 


Memorandum and Order on Impact 
of Conspiracy 


[Plaintiffs] 


Arspert A. Rice, District Judge [Jn full 
text): Stripped of superfluous verbiage and 
collateral issues, this private Sherman Act 
case finds its existence in the following 
factual background: Mason City Tent & 
Awning Company and Mankato Tent and 
Awning Company are respectively corpora- 
tions existing under the laws of the State 
of Iowa and State of Minnesota. Waterloo 
Tent & Awning Company was incorporated 
under the laws of the State of Iowa. Prior 
to the bringing of this action, it appears that 
corporation was dissolved on November 30, 
1950. Charles W. Gasswint is and was the 
owner of all the capital stock of said cor- 
porations and at all times herein mentioned 
was the chief managing officer thereof. The 
business of said corporations, prior to 1948, 
was gcnerally restricted to the manufacture, 
processing and sale of awnings, tents, tar- 
paulins and other canvas goods. In 1948 
said corporations, under the circumstances 
hereinafter related, entered the field of 
manufacturing tractor covers (designed to 
deflect the heat of tractors around the oper- 
ator thereof) in addition to other articles 
produced by them. 


[Patents] 


In 1945 the defendant Clyde E. Clapper, 
and Lee Flora, separately, claimed inven- 
tion to a tractor cover for deflecting heat 
around the operator of a tractor, and each 
filed separate applications for a patent thereon. 
In 1946 Michael A. Hallington made claim 
to a like invention and filed an application 
for a patent thereon. During the pendency 
of said three patent applications, the Patent 
Office declared interference between all 
three of them; and also declared separate 
interference between the Flora and Halli- 
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gan applications. While his application for 
patent was pending, Clapper granted a 
license to Bearing Distributors Company 
to manufacture and sell his invention. Later, 
that Company’s corporate name was changed 
to Comfort Equipment Company, a defend- 
ant herein, and hereinafter will be referred 
to as “Bearing” or “Comfort.” Flora likewise 
granted a license to Cab-Ette Company, of 
Danville, Illinois, hereinafter referred to as 
“Cab-Ette’; and, Halligan granted a license 
to Fort Dodge Tent and Awning Company, 
which later changed its name to Burch 
Manufacturing Company, Inc., a defendant 
herein and hereinafter referred to as “Fort 
Dodge” or “Burch.” After licenses were 
granted to the above corporations, Comfort 
began manufacturing and selling tractor 
covers in May, 1945; and, Cab-Ette and 
Burch began like operations in 1946. 


[Patent Dispute] 


In April of 1948, after declaration of the 
aforesaid interferences, representatives of 
the above-named three licensees, the three 
above-named inventors, and their respective 
attorneys, met in Chicago, Illinois, in an 
effort to settle their differences with respect 
to priority of invention. At the outset of 
said meeting it was agreed by all parties 
present that each of the licensees under the 
then pending applications for patent would 
have a right to a license under each patent 
application then pending, and thereafter if 
letters patent were granted thereon;—this 
before the date of invention was disclosed 
at that meeting by the three inventors, or 
their respective representatives there pres- 
ent. Thereafter, at said meeting, evidence 
of priority of invention was adduced and 
discussed by the parties, as was the ques- 
tion of royalties to be paid by the prospec- 
tive licensees. At the conclusion of the 
meeting, though specific agreement was not 
reached thereon, it was generally under- 
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stood that Clapper had rightful claim to 
priority of invention to the basic unit of a 
tractor heat deflector; that Flora had prior- 
ity of invention as to the part thereof which 
surrounded the operator; and that if Halli- 
gan had any claim respecting such an in- 
vention it was minimum. The parties being 
unable to settle at that meeting the question 
of priority and amount of royalty to be paid 
by the proposed licensees, the meeting was 
concluded with agreement that another meet- 
ing be held by the iaterested parties, or 
their representatives, to formulate specific 
agreements regarding the above-mentioned 
matters. Later, two other such meetings 
were held in St. Louis, Missouri, at which 
the interested parties, or their representa- 
tive, attended. At these meetings in St. 
Louis, Missouri, various topics, such as 
priority of invention, amount of royalty to 
be paid, the establishment of a “Litigation 
Fund,” costs of manufacture, and the sell- 
ing price per unit of tractor cabs, and other 
related subjects were discussed. From the 
conferences had at said meetings, and cor- 
respondence later passing between the in- 
terested parties, a final meeting was agreed 
to be held at Des Moines, Iowa, on August 
3-4, 1948. At that meeting, “Priority Award 
Agreements” were consummated by the 
three inventors whereby Clapper was awarded 
priority of invention on the counts involved 
in the three-way interference proceedings, 
and Flora was awarded priority in inven- 
tion on the counts involved in the two-way 
interference. Thereafter, on November 2, 
1948, Clapper was duly granted letters 
patent. Flora was granted letters patent on 
February 15, 1949. Halligan received no 
letters patent on his application. 


[Defendants’ License Agreement] 


At the meeting in Des Moines, Iowa, the 
interested parties also agreed upon the 
terms of and duly executed a “License 
Agreement” respecting the subject matter 
of the then pending patent applications. By 
said license agreement, Clapper’s and Flora’s 
priority of invention was recognized. Cab- 
Ette, Fort Dodge and Bearing were each 
granted a separate license to manufacture 
and sell heating units embodying the Flora 
and Clapper inventions, subject to the fol- 
lowing conditions, so far as here pertinent: 
(1) that the licensees manufacture such 
heater units “at their respective addresses 
and in no other place or places, except 
upon written consent” of the owner of the 
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patents; (2) that the licensees pay Clapper 
$1.00 “as a royalty fee on each and every 
unit sold and shipped by them” and pay a 
proportionate royalty on parts; (3) that 
Flora receive a 24¢ royalty fee on each and 
every unit sold by licensees, and also a 
“proportionate royalty” on parts, the same 
as Clapper; (4) that if any party to the 
agreement made, or became the owner of, 
any “improvements in said heating units” 
then Cab-Ette, Fort Dodge and Bearing 
could manufacture and sell the improve- 
ments without paying any further royalty, 
except as set forth in paragraph 13 of the 
agreement; (5) that Flora and Clapper 
would not grant any license under any 
patent that may be issued to them respec- 
tively, “or any other patents that might fall 
within (the) license agreement, without first 
obtaining the written consent thereto of the 
remaining parties to (the) agreement,” and 
each of the licensees agreed not to grant 
any sub-licenses, or any license on “any 
other patent that might fall within (the) 
license agreement, without * * * the con- 
sent thereto of the remaining parties’; (6) 
Flora and Halligan agreed to “file applica- 
tions for Canadian patents on the subject 
matter of their respective U. S. patent ap- 
plications” and Clapper and Flora granted 
licensees the right ‘to manufacture and sell 
heating units under their respective Cana- 
dian patent applications “then on file or to 
be filed”; (7) that if any patent was issued 
on the “Halligan application” or “any im- 
provement made by Halligan relative to the 
subject matter of his application” then 
Bearing and Cab-Ette would have an option 
“to take a license under such patent” and 
pay royalties therefore “on equal terms with 
Fort Dodge’; (8) Sections 13, 14 and 15 
of said license agreement read as follows: 


“13. In the event any of the claims in- 
cluded in patents that may be issued on 
said FLORA, CLAPPER or HALLIGAN 
application, or any patents issued cover- 
ing any improvements thereon, are in- 
fringed or in the event any party to this 
agreement is sued for infringement for 
the manufacture of heating units under 
said patents, then any party to this agree- 
ment having knowledge of such infringe- 
ment or any party to this agreement who 
is sued for infringement shall send written 
notice thereof to the remaining parties 
and within a reasonable time thereafter, 
not to exceed twenty days, all of the par- 
ties hereto agree to discuss said infringe- 
ments for the purpose of arriving at a 
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mutually agreed upon procedure for their 
disposition. 


“14. To prosecute infringers and defend 
against infringement, the parties hereto 
agree to set up a litigation fund of 
$8,000.00 in the following manner: coin- 
cident with the execution of this agree- 
ment, CLAPPER shall pay into the said 
fund $3,000.00 and CAB-ETTE, FORT 
DODGE and BEARING the sums of 
$1,000.00 each; that CAB-ETTE, FORT 
DODGE and BEARING shall pay into 
said fund the additional sum of 5¢ on each 
heating unit sold by them, respectively, 
from and after the lst day of August, 
1948, and said CLAPPER shall pay into 
said fund the sum of 5¢ for each $1.00 
royalty by him received from and after 
the Ist day of August, 1948, until the fund 
amounts to $8,000.00. That if at any time 
during the life of this agreement said 
fund shall be depleted to the sum of 
$6,000.00, then in any such event, the said 
parties hereto shall again contribute to 
said fund at the rate of 5¢ per unit as 
hereinabove in this paragraph provided, 
until said fund shall again amount to the 
sum of $8,000.00. The monies to be paid 
into said fund as above provided shall be 
paid to CLAPPER, who shall deposit 
and hold the same in trust in the Com- 
merce Trust Company of Kansas City, 
Missouri, for the prosecution of infringers 
and the defending against infringement of 
any patents because of the manufacture, 
by CAB-ETTE, FORT DODGE, or 
BEARING of heating units under the 
above recited patent applications, or pat- 
ents issuing therefor, or any future patents 
that may fall within the terms of this 
agreement. That said funds are to be 
used for the prosecution of infringements 
of any of said patents only upon the ap- 
proval of a majority of the parties to this 
agreement. That said fund shall also be 
used to defray the expense that may be 
necessarily incurred in the investigation 
of claimed infringements and the neces- 
sary correspondence, negotiations and the 
giving of legal notice of infringement to 
infringers. That in the event any of the 
parties to this agreement shall claim an 
infringement materially affecting their busi- 
ness and shall have given notice thereof 
to the other parties hereto as provided 
in paragraph numbered 13 hereof, and a 
majority of the parties hereto agree that 
such claimed infringement should be pros- 
ecuted, then such prosecution shall be 
instituted within ninety days, but if a 
majority of the parties hereto shall fail 
to give their approval to the prosecution 
of such an infringement within a period 
of ninety days after the giving of such 
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notice, then in that event, such party 
hereto claiming to be materially affected 
as aforesaid shall have the right and priv- 
ilege at its own expense to prosecute such 
infringement without any claim to any of 
the monies in the said fund in this para- 
graph provided for, unless such prose- 
cution shall have been finally resolved in 
favor of the complainant, in which event 
said complainant shall be entitled to be 
reimbursed from said fund for their ex- 
pense incurred in the prosecution of such 
infringement. That in the event a ma- 
jority of the parties agree to the prose- 
cution of any infringement, or to undertake 
the defense of any claimed infringement 
by any of the parties hereto, that in any 
such event, the owner of the patent being 
infringed shall, and with the aid and ad- 
vice of the remaining parties hereto if he 
so. chooses, select and engage required 
counsel. That CLAPPER shall render 
unto CAB-ETTE, FORT DODGE, and 
BEARING upon request an itemized state- 
ment of all sums, if any, withdrawn from 
said fund accompanied by a copy of the 
bank statement thereof. That the liability 
of FLORA, CLAPPER, and HALLIGAN 
to prosecute infringements or to defend 
against infringements shall be limited to 
the monies in said fund in this numbered 
paragraph provided for. Upon the termi- 
nation of this agreement by expiration of 
the patents issued to FLORA and CLAP- 
PER on U. S. applications 617,049 and 
583,345, respectively, or otherwise, or by 
the mutual consent of the parties, said 
fund shall be liquidated by dividing among 
the parties the monies in said fund in 
proportion to the amounts paid in by said 
parties as herein provided for. 


_ “15. That in the event a patent shall be 
issued for improvements upon said heat- 
ing units to persons other than parties to 
this agreement, then in such event, it is 
agreed that the parties hereto shall call 
a meeting and act as a unit in the nego- 
tiation for the use of such improvement, 
if desired, so as to make the same mu- 
tually available and on the same terms to 
all parties to this agreement, but that if 
the majority of the parties to the agree- 
ment determine not to contract for such 
improvement, then the parties to this 
agreement are privileged to contract there- 
for individually or collectively.” 


(9) said agreement was “based not only 
on the patents to be issued on said Clapper 
or Flora application which (were) the sub- 
ject matter of (said) agreement, but also 
upon those issued upon any renewals, con- 
tinuations, divisions of, or substitutes for, 
said applications, and also on any reissues 
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or extensions of said patent or patents”; 
and (10) that unless otherwise terminated, 
the licenses granted were to “extend to the 
latest expiration date of any patent issued 
on said Clapper and Flora applications.” 


Under the original license that Comfort 
had from Clapper; Cab-Ette had from 
Flora; and Burch had from Halligan; and 
the license agreement executed by defend- 
ants on August 4, 1948, the defendant li- 
censees, Comfort, Cab-Ette and Burch, built 
up substantial businesses, each doing sev- 
eral million dollars of business, in interstate 
commerce, manufacturing and selling trac- 
tor heating units during the time referred 
to herein. Each had numerous distributors 
in this country and Canada. Their collec- 
tive sales value of tractor covers ranged 
from $200,000.00 to over a million dollars 
a year. Royalties paid to the patentees above 
named, collectively, has [have] amounted to 
over five hundred thousand dollars. 


[Litigation Fund] 


Adhering to the agreement of August 4, 
1948, the defendant licensees and Clapper 
set up a “Litigation Fund” as therein pro- 
vided, for the purpose of defraying the 
expense of investigating and prosecuting 
infringers and defending against infringe- 
ments of the Clapper and Flora patents. 
Said fund continued in existence from 1948 
and the parties proceeded to use and con- 
trol the same jointly as provided in said 
license agreement until on or about May 6, 
1953. On that date the “Litigation Fund” 
was disbursed to Clapper and Flora, pro- 
portionately and the agreement of August 
4 1948 was terminated by the execution of 
a “Termination Agreement” which mainly 
resulted from a civil anti-trust action insti- 
tuted against the defendants and Flora and 
Cab-Ette by the United States, in this Dis- 
trict Court. Thereafter, Comfort, Cab-Ette 
and Burch received and conducted their 
business operations in tractor covers under 
separate, non-exclusive licenses from said 
patentees, and any and all interim effects of 
the agreement of August 4, 1948 thereafter 
ceased to exist. 


[Plaintiffs Activities] 


Prior to 1948, Burch sold tractor covers 
manufactured by it to the D & D Company 
of Fort Dodge, Iowa, a sales organization. 
The relations between D & D Company and 
Burch terminated in May of 1948. D & D 
Company thereafter made arrangements with 
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Gasswint whereby the plaintiff companies 
undertook to manufacture tractor covers 
for D & D Company. D & D thereafter 
proceeded to sell “Work Warmers” manu- 
factured by the plaintiffs, until June 17, 1949, 
when the D & D Company was declared an 
involuntary bankrupt. When plaintiffs be- 
gan the manufacture of tractor covers for 
D & D Company, the officers of D & D, 
and the plaintiffs, had personal knowledge 
of the then pending patent applications of 
Clapper, Flora and Halligan. As a conse- 
quence, plaintiffs required and received from 
D & D Company indemnity against the 
results of any violations of such patent 
rights resulting from their manufacturing 
tractor covers for D & D. Before starting 
such manufacturing, plaintiffs were delivered 
by D & D Company, tractor covers which 
D & D and plaintiffs knew had been manu- 
factured by Comfort or Burch as licensees 
of Clapper and Flora under patent applica- 
tions then pending. 


In the bankruptcy proceeding of D & D 
Company, the plaintiffs filed a claim as a 
creditor, based upon the agreements they 
had with D & D Company above mentioned. 
The substance of said claims was for loss 
sustained under an executory contract to 
manufacture and sell tractor covers to 
D & D. There is no evidence in the instant 
record that any alleged Sherman Act viola- 
tions by defendants had any impact on the 
plaintiffs’ business at that time, or caused 
the termination of the contract plaintiffs 
had with D & D. In other words, D & D’s 
bankruptcy was brought about and pro- 
ceeded from other causes than the giving 
of notices of infringement served by Clap- 
per on plaintiffs and D & D. Therefore, 
plaintiffs’ claimed damages herein, for de- 
fendants’ alleged violations of the Sherman 
Act, began to accrue sometime after June 
17, 1949. 


After D & D Company was adjudged 
bankrupt, plaintiffs continued to manufac- 
ture tractor heater covers and attempted to 
set up their own sales outlets. Such en- 
deavors were not very successful. On Au- 
gust 3, 1949 plaintiffs entered into an 
agreement with Larsen and Swanstrom 
Company, another sales agency, to act as 
their sales representative in selling tractor 
covers manufactured by them. Thereafter, 
plaintiffs began advertising “Work Warm- 
ers” and that agency effected all sales of 
tractor covers manufactured by plaintiff 
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up and until November 1, 1950. Before the 
last-mentioned agreement was entered into, 
Larsen and Swanstrom had personal knowl- 
edge that plaintiffs and D & D had been 
served with notices of infringement of 
Clapper’s letters patent. 


[Infringement Notices] 


It was on November 24, 1948 that Clap- 
per, through his counsel, Mr. Fred Roberts, 
caused notice to be served on D & D Com- 
pany, of that Company’s infringement of his 
letters patent. As a consequence thereof, 
D & D Company on December 3, 1948 filed 
a declaratory judgment suit in this District 
Court against Clapper, seeking a declara- 
tion that Clapper’s patent was invalid. In 
that action Clapper counterclaimed against 
D & D Company for infringement. Said 
suit was never tried, because of the bank- 
ruptcy of D & D Company, and refusal of 
the trustee in bankruptcy to continue with 
the prosecution thereof. It was ultimately 
dismissed by this Court. Plaintiffs, and 
Larsen and Swanstrom, had full knowledge 
of the pendency of the above declaratory 
judgment action, and status thereof from 
time to time, before the same was dismissed. 


On January 4, 1949, Clapper, through 
counsel, served notice of infringement of 
his letters patent on plaintiffs. Notice of 
infringement of the Clapper patent was 
later in that year served on Larsen and 
Swanstrom, because of their promotion and 
sale of tractor covers for plaintiffs. In 
October, 1949, the first of a number of 
letters was sent by Roberts to the jobbers 
of plaintiffs, established through Larsen 
and Swanstrom, to sell plaintiffs’ tractor 
warmers, informing said jobbers that the 
tractor covers manufactured by plaintiffs 
were infringements of Clapper’s letters pat- 
ent, and sale thereof by such jobbers con- 
stituted contributory infringement which 
subjected said jobbers to infringement ac- 
tion by said patentee. Whether the manu- 
facture and sale of tractor warmers by 
plaintiffs was a profitable business enter- 
prise during the above period of time is not 
established by the instant record, probably 
because of the limited issue now before 
the Court. It suffices to say, however, that 
some jobbers did cease selling tractor 
warmers manufactured by the plaintiffs as 
a consequence of such infringement notice 
and that sales thereof to the public were 
thereby directly curtailed and limited; al- 
though there is other evidence that the sale 
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of plaintiffs’ “Work Warmers” was re- 
tarded and limited because of poor manu- 
facturing, and inefficiency in the packaging 
thereof by the plaintiffs. Plaintiffs herein 
do not contend that they were innocent 
infringers of the letters patent here in- 
volved, and they could not successfully do 
so under the evidence. 

During all of the times herein mentioned, 
Clapper was represented by Mr. Fred M. 
Roberts, an Attorney, with offices in Kansas 
City, Missouri. After consummation of 
the license agreement of August 3, 1948, 
and establishment of the “Litigation Fund” 
provided for therein, Roberts, under in- 
structions from Clapper and with the full 
knowledge and understanding of the other 
parties to the agreement of August 3, 1948, 
caused notices of infringement to be sent 
to D & D Company, to the plaintiffs, to 
Larsen and Swanstrom, and to all the 
known jobbers selling tractor warmers 
manufactured by plaintiffs. Knowledge of 
those and other claimed infringements came 
to Roberts from defendant licensees, from 
Clapper, Cab-Ette and Flora, and various 
other sources. When knowledge of a claimed 
infringement was made known to Roberts, 
he investigated the same and caused in- 
fringement notices to be served on the al- 
leged infringers. Copies of said notices 
were sent to Clapper, Flora, and to said 
licensees, or they were otherwise generally 
informed by Roberts of the giving of said 
notices of infringements. Clapper and Rob- 
erts considered the former obligated under 
Section 13 of the agreement of August 3, 
1948, to give notice and take action against 
claimed infringements of Clapper’s letters 
patent within ninety days after notice 
thereof was received from licensees, or from 
any other source, and generally did so by 
serving notices of infringement. Clapper 
expended $15,288.24 from the “Litigation 
Fund” above mentioned, with the approval 
of Flora and the licensees, to defray the 
costs incurred in the giving of infringement 
notices and the prosecution of the infringe- 
ment actions, including the one hereinafter 
referred to, instituted against the plaintiffs. 


[Agreement Between Parties| 


In January, 1950, after a second notice 
of infringement was served on plaintiffs 
by Roberts, several conferences resulted 
between Roberts and Mr. Don Burington, 
Attorney then representing Gasswint, and 
the plaintiffs herein, and considerable cor- 
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respondence passed between said parties. 
The general topics discussed at such con- 
ferences, and covered in said correspond- 
ence, related to plaintiffs’ infringement of 
the Clapper and Flora patents (Roberts 
asserting the affirmative and Burington 
being dubiously negative); the amount of 
material plantiffs had on hand for the 
production of “Work Warmers”; plaintiffs’ 
desire to continue production of “Work 
Warmers” and if plaintiffs were not licensed 
to manufacture and sell tractor covers under 
said letters patent plaintiff would respect such 
patent rights; and the mutual desire of all. 
parties, patentees, licensees and claimed in- 
fringers, to avoid costly patent litigation re- 
garding those subjects. The sum total of all 
that transpired is that in March, 1950 it was 
finally resolved by defendants, acting jointly 
and in concert with one another, and in 
furtherance of the agreement of August 4, 
1948, that plaintiffs would not be given a 
general license to manufacture tractor cov- 
ers, the subject matter of the Clapper and 
Flora patents, but would be given permis- 
sion, under special license, to dispose of 
some 573 “Work Warmers” then on hand, 
and be allowed to complete the processing 
of 650 other “Work Warmers,” all of which 
were to be disposed of by plaintiffs on or 
before November 1, 1950; if, in turn, plain- 
tiffs would consent to the filing of an in- 
fringement action by Clapper and Flora 
against plaintiffs in the United States Dis- 
trict Court for the Northern District of 
Iowa, and plaintiffs would consent to a 
decree being entered therein, sustaining 
the validity of the Clapper and Flora pat- 
ents and enjoining plaintiffs from infringe- 
ment thereof. On March 29, 1950, an 
agreement (Plf’s Ex. 5) to that effect was 
reduced to writing, duly executed by all 
the parties plaintiff and defendant herein; 
and an infringement action, in due course, 
was instituted against plaintiffs and pro- 
ceeded with as therein provided. 


Throughout the period of time above 
mentioned, defendants concertedly acted to 
stop plaintiffs from manufacturing tractor 
covers in infringement of the Clapper and 
Flora patents. The full extent of all eco- 
nomic duress imposed by defendants on 
the plaintiffs in respect to that matter was 
that defendants claimed that the Clapper 
and Flora inventions were covered by valid 
letters; the giving of notices to plaintiffs 
and their distributors that they were 1n- 
fringing the same; and that if such claimed 
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infringement was not abated patent in- 
fringement proceedings were imminent; that 
such proceedings were essential to the 
continued exercise and enjoyment by the 
licensees of Flora and Clapper in their 
manufacture and sale of patent tractor cov- 
ers and royalties paid to said patentees for 
such privilege. Plaintiffs, although dubious 
about the validity of the Clapper and Flora 
patents, were fully aware of the nature, 
character and extent of the economic duress 
so being imposed upon them by defendants. 
Through advice of counsel and with full 
knowledge of the nature, character and 
extent of such duress, plaintiffs duly exe- 
cuted the agreement of March 29, 1950, 
referred to above. 


[Refusal To License] 


On October 27, 1949, at a hearing held 
in the D & D Company bankruptcy pro- 
ceedings, Gasswint, on behalf of plaintiffs, 
made request of Clapper for a license, at 
reasonable royalty, to manufacture and sell 
tractor covers, the subject of Clapper’s let- 
ters patent. Clapper then told Gasswint 
that no such license could be granted by 
him, without the consent of his then licen- 
sees, under the written agreement he 
(Clapper) had with such licensees. Subse- 
quent thereto and prior to March 29, 1950, 
Gasswint had other conversations with 
Clapper in which Gasswint requested a 
license under Clapper’s letters patent. Clap- 
per refused all such requests because of 
his obligation to Flora and the defendants 
licensees under the agreement of August 4, 
1948. Clapper’s testimony is that he did 
not communicate such request to the parties 
signatory to the agreement of August 4, 
1948, because he thought there was no 
point in doing so, in light of his obligation 
under that agreement, and previous discus- 
sions had with the other parties thereto 
regarding the granting of other licenses. 
The only conclusion to be reached is that 
Clapper’s refusal to then grant plaintiffs 
a license under his letters patent was the 
direct consequence and result of the execu- 
tion and adherence to the provisions of the 
agreement of August 4, 1948 by the parties 
signatory thereto. 

After consummation of the agreement 
of March 29, 1950 and entry of a decree 
in the infringement action in the United 
States District Court of Iowa accordingly, 
plaintiffs completed the processing and sale 
of “Work Warmers” as therein provided 
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until November 1, 1950. The reason plain- 
tiffs discontinued such operations was the 


result of their agreement with defendants, 


of March 29, 1950, and the impact upon 
them of the decree entered in the infringe- 
ment action. Had plaintiff been successful 
in obtaining a bare license under the Clap- 
per and Flora patents, on October 27, 1949 
or at any time prior to November 1, 1950, 
plaintiffs would have continued in the busi- 
ness of manufacturing and selling tractor 
covers, the subject matter of said patents. 


[Government Consent Decree] 


April 27, 1951, the United States of 
America filed a civil action in this District 
Court against the defendants herein, and 
Lee Flora and the Cab-Ette Company. 
On October 27, 1953, a consent decree was 
entered in that case [1953 TRADE CASES 
7 67,595], “before the taking of any testi- 
mony and without trial or adjudication of 
any issue of fact or law.” By said decree 
defendants were, among other things, com- 
manded by this Court: 


“(A) Each defendant is ordered and 
directed, in so far as it has or may ac- 
quire the power or authority to do so, 
to grant to any applicant making written 
request therefor a license to manufacture, 
use and sell tractor cabs under United 
States Patent No. 2,452,834 and Patent 
No. 2,461,974 and any other patent re- 
lating to tractor cabs issued to or ac- 
quired by any such defendant within five 
years from date hereof, such license to 
be for the full unexpired term of the 
patent or patents.” 


It was further provided in said decree: 


“The defendants Clapper and Flora are 
ordered and directed within sixty days 
after the entry of this Final Judgment 
to send a copy of this Final Judgment 
to each of their present licensees under 
any patent or patents to which Section 
IV of this Final Judgment may apply 
and to each applicant who has, in writing, 
heretofore applied for and has not re- 
ceived a license to manufacture, use or 
sell tractor cabs under any such patent 
or patents. In the case of applicants who 
may apply for a license to make, use or 
sell tractor cabs pursuant to Section IV 
of this Final Judgment, a copy of this 
Final Judgment shall be sent promptly 
to each such applicant immediately after 
receipt of any such application. Each de- 
fendant, not a patentee, shall upon inquiry 
from an applicant for a license, advise the 
applicant to whom the application should 
be addressed, if known.” 
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Pursuant to the mandates of said decree, 
a copy thereof was sent by Roberts to 
plaintiffs on December 15, 1953. Plaintiffs 
did not thereafter make any request of the 
patentees Clapper or Flora for a license to 
manufacture and sell the subject matter of 
their respective patents. 


[Alleged Antitrust Violations] 


In the above factual background plain- 
tiffs instituted the instant action against 
the defendants under Sections 1, 2, 14, 15 
and 22 of the Sherman and Clayton Acts, 
(1, 2, 14, 15 and 22, Title 15, U. S. C. A.) 
The original claim asserted by plaintiffs was 
the alleged existence of a conspiracy be- 
tween the defendants, and monopoly, in 
restraint of interstate trade 
and commerce, having as their objective: 
price fixing; execution of cross-licensing 
agreements; the making and execution of 
contracts and agreements which resulted in 
the granting of patents to Clapper and 
Flora; the denial of licenses to “other manu- 
facturers” than Comfort, Cab-Ette, and 
Burch; the threatening of plaintiffs and 
their dealers with infringement suits which 
forced plaintiffs to enter into a limited li- 
censing agreement and submit to a consent 
decree in an infringement action, all of 
which caused the plaintiffs to abandon their 
business of manufacturing and selling “Work 
Warmers,” to their damage. Plaintiffs have 
adduced no evidence before this Court and 
have made no claim relating to impact of 
any such alleged conspiracy or monopoly 
upon any other phases of business conducted 
by them, (i.e. awnings, tents, tarpaulins and 
other canvas goods) other than to that part 
of their said businesses relating to the manu- 
facture and sale of “Work Warmers.” 


[Pre-trial Order] 


By order of Court entered at pre-trial 
conference the issue joined as to impact 
of conspiracy and monopoly upon all the 
plaintiffs’ business operations, was  sepa- 
rated from the issue of damages, the parties 
directed to adduce all evidence thereon, and 
that issue be first submitted to the Court 
for adjudication and determination before 
consideration be given to the quantum of 
damages, if any, sustained by plaintiffs. 
The parties have cooperatively complied 
with that order. Hence the record presently 
made should be considered, examined, and 
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resolved in the light of the above “limita- 
tion of issue” order. 


[ssue] 


Before proceeding further, it is well for 
the Court to state, in view of the issues 
raised and presented by the plaintiffs’ 
amended complaint, and the evidence ad- 
duced by the parties, what is not involved 
in this Sherman Act case. There is no evi- 
dence in the instant record relating to any 
“conspiracy to fix prices of tractor covers,” 
if engaged in by the defendants, as having 
any impact, or causing any damage or in- 
jury to the plaintiffs’ business operations. 
There is no evidence in the record relating 
to control by defendants of unpatented 
products, or material, which control, if ex- 
isting, created any impact, or caused any 
damage or injury to the plaintiffs’ business 
operations or property. Nor is there any 
evidence as to any impact, damage or in- 
jury resulting to the plaintiffs’ businesses 
as a consequence of the control of place of 
manufacture, distribution of products, or 
division of distributors, even if engaged in 
by the defendants. The issue herein for 
determination, tersely stated, relates to an 
alleged conspiracy, having as its object 
the pooling of patents, control thereover by 
other than the patentees, resulting in giv- 
ing of notices of infringement, and limiting 
the granting of licenses by patentees in 
restraint of interstate trade and commerce; 
and, attempt to establish a monopoly in 
restraint of such commerce through joint 
control by defendants of the subject matter 
of said patents, and the extent of impact 
thereof on the business operations of the 
plaintiffs. 


[Elements to Be Established] 


It is an axiom in private Sherman Act 
litigation that before damages may be re- 
covered for claimed violation thereof, “two 
things must be established: (1) a violation 
of the Anti-Trust Act; and (2) damages to 
the plaintiff, proximately resulting from the 
acts of the defendant which constitute a 
violation of the Act.” (Glenn Coal Co. v. 
Dickinson Fuel Co. [1932-1939 TRADE CASES 
4 55,062], 72 F. (2d) 885, 887, and cases 
therein cited.) The mere fact that the ex- 
istence of a conspiracy to raise prices, con- 
trol unpatented products, limit place of 
manufacture of goods, the distribution of 
products, or division of distributors, is 
established, is not sufficient, ipso facto, to 
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support a judgment for damages in favor of 
plaintiffs under the Sherman Act. Twin Ports 
Oil Co. v. Pure Oil Co. (C. A. 8) [1940- 
1943 TravE Cases § 56,126] 119 F. (2d) 747, 
751. Mere possibility, conjecture, or sur- 
mise that damage to plaintiffs exists from 
such violations of the Act, without showing 
a casual connection between a specific vio- 
lation and damages claimed, is wholly in- 
sufficient. Ronson Patents Corp. v. Sparklets 
Devices, Inc. (D. C. Mo.) [1952 Trape Cases 
{ 67,296] 112 F. Supp. 676. With those legal 
propositions in mind, we now state that evi- 
dence appearing in the instant record, 
whether it may be classified as a mere scin- 
tilla, or substantial, relating to price fixing, 
sale of unpatented articles, control of place 
of manufacture, distribution of products, or 
division of distributors, has not been shown 
to have had any impact on plaintiffs’ busi- 
nesses, because no casual connection is es- 
talished in the evidence between any such 
matters and any of the plaintiffs’ business 
operations. Such matters will hereafter be 
examined and considered from a broad as- 
pect, only on the issue of conspiracy or 
monopoly actually existing, having some 
impact on the plaintiffs’ businesses; namely, 
interference with plaintiffs’ business opera- 
tions by the giving of infringement notices, 
and refusal to grant a license to plaintiffs 
after valid request therefor. That, as we 
perceive the issue now before the Court, 
and evidence adduced thereunder, is the 
proper delimitation to be placed on the 
question of impact on plaintiffs’ businesses 
from any claimed conspiracy or monopoly 
by defendants, when measured by the 
Sherman Act standards. 


[Restriction on Licensing Rights] 


By the agreement of August 4, 1948, the 
patentees, Clapper and Flora, granted a 
non-exclusive and non-transferable license 
to Comfort, Cab-Ette, and Burch, to manu- 
facture and sell their invention. The limita- 
tions imposed on the licensees by said 
agreement (i.e. that licensees would manu- 
facture the inventions “at their respective 
* * * named addresses and in no other 
place or places”; that no other licenses 
would be granted “without obtaining the 
written consent thereto of the remaining 
parties to the agreement”; that if a license 
so granted was terminated as provided in 
paragraph 8 thereof, “Flora or Clapper, 
respectively, shall be at liberty to license 
other licensees”; that the parties would 
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“mutually agree upon procedure for (the) 
disposition” of infringement suits; and the 
fact that the patentees were not themselves 
excluded from the field of manufacturing, 
using and selling their respective inven- 
tion); reveal that the rights granted to 
licensees thereunder were not intended to 
be an assignment of patent rights, nor the 
grant of an exclusive license. Cf. Broderick 
v. Neale (C. A. 10) 201 F. (2d) 621. An 
exclusive license under patent law is tanta- 
mount to an assignment of patent rights, 
and any conveyance of such rights which 
does not either give: 


“(1) The exclusive right to make, use 
and sell the invention throughout the 
United States; or (2) an undivided part 
or share of that exclusive right; or (3) 
the exclusive right under the patent 
within and throughout a specified part 
of the United States * * * is a mere 
license, giving the licensee no title in the 
patent, and no right to sue at law in his 
own name for an infringement.” 


Waterman v. Mackenzie, 138 U. S. 252, 255. 
Although a “distinguishing characteristic 
of an exclusive license is a promise, express 
or implied by the patentee, that he will not 
thereafter license others,” (Western Electric 
Co. v. Pacent Reproducer Corp. (C. A. 2) 42 
F. (2d) 116, 119) that fact does not, stand- 
ing alone, characterize a license as being 
exclusive. Where two or more non-compet- 
ing patent rights are granted to different 
licensees by a single instrument, and veto 
power over each such patent is not only 
given to the co-patentees, but is also given 
to holders of similar licenses, they are not 
exclusive, but can only be considered non- 
exclusive. Cf. Walker on Patents, Vol. 2, 
pp. 1459-1463. Such is the legal effect of the 
licenses granted by the agreement of Au- 
gust 4, 1948; they were non-exclusive li- 
censes, and not exclusive licensees as con- 
tended by defendants. Therefore, restraints 
imposed upon others than the licensees named 
in that agreement (i.e. upon the patentees 
and third persons) are to be measured, not 
by patent law standards, but by rules gov- 
erning the validity of restrictions on com- 
petition according to Sherman Act standards. 
That is so because the patent laws were 
designed to only protect the patentee, and 
his assigns, in the whole or partial enjoy- 
ment of the fruit of his invention, and any 
restraint upon competition created by a 
license agreement that does not inure to the 
patentee, or his assigns, is not protected by 
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the patent laws. Hence it is held that an 
agreement by a patentee which gives a non- 
exclusive licensee a veto power in the se- 
lection of other licensees, is invalid according 
to Sherman Act standards. United States v. 
Besser Mfg. Co. (D. C. E. D. Mich.) [1950- 
1951 Trave Cases { 62,773] 96 F. Supp. 304, 
aff. [1952 Trape Cases { 67,280] 343 U. S. 
444. United States v. American Linen Supply 
Co. [1956 TrapE Cases { 68,337], 141 F. Supp. 
105; United States v. Crown Zellerbach Corp., 
141 F. Supp. 118. It cannot be successfully 
contended by defendants that the terms of 
the license agreement, supra, are not, per se, 
violative of Section 1 of the Sherman Act 
in the aspects hereinabove considered, and 
we so adjudge it. 


[Attempt to Monopolize| 


We think said agreement is also violative 
of Section 2 of the Act, in that it manifests 
an attempt to monopolize, by the combining 
of non-competing patents in a single agree- 
ment, by competitors, and gives to the 
parties to the agreement veto power over 
patent rights that are not referable to their 
individual business, the patents or licenses 
granted, and this is true, even though the 
licensees may have continued to compete 
with each other in the manufacture and sale 
of tractor covers after the execution thereof. 
They were jointly given an exclusive market 
and control thereover by the terms of said 
agreement and not singularly as a conse- 
quence of patent privileges acquired. United 
States v. Line Material Co. [1948-1949 TrapE 
CASES § 62,225], 333 U. S. 287. We shall not 
undertake to analyze all the provisions of 
said agreement that we considered to be 
violative of the above sections of the Sher- 
man Act (there appear to be several) but 
confine our consideration thereof to those 
features which we perceive pertinent to the 
issue of impact as above delimited. 


[Agreement as to Infringement] 


_ By Section 13 of the agreement, the par- 
ties agreed to and the evidence establishes 
that they did act jointly in respect to “in- 
fringements” of the letters patent in ques- 
tion, and “mutually agree upon procedure 
for their disposition.” In Section 14, Clap- 
per and the licensees set up a “Litigation 
Fund” to be used for the prosecution of 
infringements of both said letters patent, 
upon approval of a majority of the parties 
to the agreement, and the evidence is that 
said fund was actually used by them for 
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that purpose. The clear intent of the par- 
ties, gleaned from the verbiage contained in 
paragraphs 13 and 14, supra, and from the 
evidence herein was giving to each party 
thereto a separate and collective right to 
bring and control infringement actions, when 
no such right or power legally existed in 
the licensees, or opposite patentee, so to 
do under patent law; that they jointly and 
cooperatively intended to and did unite in 
the prosecution, and use of the “Litigation 
Fund” for that purpose. The action of the 
parties as revealed by the evidence is that 
they did, pursuant to the said agreement, 
join hands, through Roberts. In the giving 
of infringement notices to plaintiffs and 
their dealers, and in so doing they intended 
to curtail and ultimately stop the manufac- 
ture and distribution of tractor covers by 
plaintiffs, and sale thereof by plaintiffs’ dis- 
tributors. The evidence clearly establishes 
that defendant licensees were the major 
manufacturers of tractor covers and held 
a dominant position in that field of inter- 
state trade and commerce, and that if the 
agreement of August 4, 1948 was carried 
out by the parties, according to its terms, 
as it was, that the monopoly granted to 
said licensees gave them virtual control of 
that market and made it impossible for 
plaintiffs to obtain any rights under the 
patents in issue, or legitimately enter the 
field of manufacturing and selling tractor 
covers. It is the fact of combination and 
concert of action by the parties to do the 
very things that they claim they had a right 
to do under said agreement, collectively and 
jointly, that spells out unlawful use of patent 
monopoly by them, in violation of Sections 
1 and 2 of the Sherman Act. 


[Concerted Activity Unlawful] 


It is no defense of the agreements of 
August 4, 1948, or March 29, 1950, or for 
the giving of infringement notices and 
bringing of the infringement action as men- 
tioned above, to say that Clapper and Flora 
had the right to grant separate licenses to 
defendant licensees and that said patentees 
had the right under patent law to give no- 
tices of infringements of their respective 
patents, and to bring infringement actions. 
It is conceded that such are legal rights 
accruing to a patentee, or his assign or 
assigns. But what may be legally done by 
a patentee, or his assign, singularly or col- 
lectively, is no criterion for the measure- 
ment of legality of the agreement of August 
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4, 1948, and what was actually done by the 
defendants in furtherance thereof as shown 
by the evidence. What Clapper, or Flora, 
separately, might legally have done and 
what was done by them in concert of action 
with each other and with the licensees 
herein are two different matters. The fact 
that concert of action, violative of the Sher- 
man Act, is accomplished by legal means, 
does not remove the terminal result thereof 
from the prohibitions of the Act. A con- 
spiracy or combination having as its object, 
or effect, a restraint of interstate trade and 
commerce, whether accomplished by legal 
or illegal means, falls within the ambit of 
Sections 1 and 2 of the Sherman Act and is 
condemned thereby. Patent rights give no 
protection from the prohibition of the Sher- 
man Act, when they are asserted, controlled, 
or used in consequence of an agreement that 
is in restraint of interstate trade or com- 
merce. Cf. United States v. New Wrinkle, 
Inc. [1952 TrapvE Cases § 67,214], 342 U. S. 
371. When two individual patentees com- 
bine their valid patent monopolies and con- 
tract between themselves and with their 
licensees to secure mutual benefits for them- 
selves and their licensees that are not given 
to them by the patent laws, and which 
agreement gives to the opposite patentee 
and the licensees a right of control over 
patent rights that may be asserted, and is 
used in restraint of interstate trade and 
commerce, the purpose and result of such 
an arrangement and conduct is clearly in 
violation of Sections 1 and 2 of the Sherman 
Act. Cf. United States v. United States Gyp- 
sum Company [1948-1949 Trane CASES 
J 62,226], 333 U. S. 364; United States v. 
Line Material Co., supra; and United States 
v, New Wrinkle, Inc., supra. 


[Legality of Agreement Between Parties] 


The only conclusion to be drawn from 
the evidence is that the agreement of March 
29, 1950, was directly the result of joint and 
concerted action on the part of defendants, 
and this is so, whether plaintiffs voluntarily, 
or as the result of economic force (their 
claimed financial inability to defend them- 
selves against the claims of infringement), 
acquiesced therein. Each of the defendants 
individually, or through their authorized 
representative, are shown to have acted in 
some degree in furtherance of the consum- 
mation of that agreement. They each either 
proffered, controlled, directed, or participated 
in the consummation of the agreement that 
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was made with the plaintiffs on March 29, 
1950, or ratified and acquiesced therein. 
Prior to the time of negotiating that agree- 
ment, plaintiffs requested and were refused 
by Clapper the privilege of a license under 
his letters patent. During the negotiations 
leading up to said agreement, a like request 
was made and refused by Roberts. The 
evidence surrounding such requests for, 
and mode of refusal of, a license is such 
that the only logical conclusion to be reached 
therefrom is that the refusal was premised 
in the agreement of August 4, 1948, and 
that the defendants concertedly agreed pur- 
suant thereto, that no bare license to manu- 
facture and sell tractor covers under the 
Clapper or Flora patents would be granted 
to the plaintiffs. That is so, even though no 
specific request for a license under the 
Flora patent is shown, for the further con- 
clusion to be gleaned from the evidence is, 
that if any such request had been made it 
would likewise have been refused as the 
result of said agreement and conspiracy 
between the defendants. That conclusion 
clearly arises in the evidence and, we think, 
was made known to Gasswint and Buring- 
ton prior to the time of the execution of the 
agreement of March 29, 1950. Hence said 
agreement of March 29, 1950, resulting from 
conspiracy between the defendants, being 
in restraint of interstate trade and com- 
merce, because plaintiffs were only granted 
a limited license thereby, cannot be legally 
binding upon the plaintiffs. The granting 
of a limited license to plaintiff by said 
agreement was manifestly the result of a 
conspiracy. That plaintiffs agreed thereto 
did not make that agreement valid. The 
restraint of trade or commerce occasioned 
thereby continued after the execution thereof 
and was only relaxed to the extent of the 
limited license granted. 


[Effect of Infringement Decree] 


After the consummation of the agreement 
of March 29, 1950, the infringement action 
was instituted by Clapper and Flora in the 
United States District Court for the North- 
ern District of Iowa. Plaintiffs, throughout 
the pendency of the instant action, have 
conceded that they entered their appearance 
in that action, that the decree entered 
therein remains in full force and effect, and, 
as a consequence thereof, they “cannot re- 
sume the manufacture of tractor covers with 
freedom” from contempt for violation of the 
terms of that decree, unless plaintiffs are 
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granted a license under the Clapper and 
Flora patents. We agree that plaintiffs are 
so bound by said decree and that the valid- 
ity of the Clapper and Flora patents is 
thereby made res judicata as between plain- 
tiffs and said patentees. Plaintiffs have 
made no effort whatsoever to have said 
decree annulled or vacated by the Court in 
which it was entered before bringing the 
instant action. They did not proffer a de- 
fense in that action that was known to 
them, which, if asserted, would have been 
cause for that Court to refuse to entertain 
the action. Mercoid Corp. v. Mid-Continent 
Investment Co. [1944-1945 TrapE Cases 
1 57,201], 320 U. S. 661. Thus they stand 
before this Court as having been amerced 
as infringers of the Clapper and Flora pat- 
ents by a court of competent jurisdiction, 
and conceding that to some extent they 
ceased manufacturing ‘““Work Warmers” as 
a result of the impact of that decree. The 
conclusion is that the impact of any con- 
spiracy between the defendants, resulting 
from the giving of notices of infringement 
and prosecution of an infringement action 
against the plaintiffs terminated with the 
entry of that decree. Hence plaintiffs can- 
not recover herein from defendants[’] damages 
resulting to any of their business operations, 
after the entry of said decree, because of 
claimed impact in the giving of notices of 
infringement to dealers, nor as a conse- 
quence of bringing that infringement action 
against the plaintiffs. The Court cannot, 
in this action, relieve plaintiffs from the 
legal effect and consequences of that decree. 
There is no such issue before this Court, 
though it is established by the evidence that 
said action was instituted pursuant to a 
conspiracy in violation of the Sherman Act. 
Clapper and Flora can still claim the bene- 
fits of that decree against the plaintiffs, until 
it is set aside by the Court in which it was 
entered. Plaintiffs’ cessation of operations 
directly and solely resulting from the im- 
pact of that decree are damna absque injuria. 


[Pari Delicto Defense] 


The question remains: Does plaintiffs’ 
amercement as infringers of the Clapper 
and Flora patents prevent them, as a matter 
of law, from claiming damages for any im- 
pact of conspiracy because of refusal of a 
license as a result of conspiracy, even though 
they were carrying on some business in 
violation of these patents? We now think 
not. Concededly, Clapper and Flora, as 
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patentees, could individually have refused 
a license to the plaintiffs. But, notwith- 
standing their individual right to so act, 
they, and the other defendants, had no legal 
right to act in concert and join hands under 
an agreement shown to be in violation of 
the Sherman Act, to bring about that result. 
The fact that interstate commerce is car- 
ried on in violation of some law, does not 
validate a conspiracy conceived and carried 
out in restraint of commerce in violation of 
the Sherman Act. The award of damages 
in a private Sherman Act case is authorized 
by the Congress as a means of vindication 
of the free trade policy sought to be pro- 
tected by that Act, even though such trade 
may be carried on in violation of some other 
law. It is for that reason that the courts 
hold that a collateral defense of pari delicto 
is no defense to such actions. Cf. Moore 
v. Mead Service Co., 184 F. (2d) 338 [1950- 
1951 TrapeE Cases J 62,674], vacated 340 
U. S. 994, reconsidered [1950-1951 TRapE 
Cases J 62,876] 190 F. (2d) 540; Fashion 
Originators Guild v. Federal Trade Commuis- 
sion [1940-1943 Trape Cases { 56,101], 312 
U. S. 457; Kiefer-Stewart Co. v. Joseph E. 
Seagram & Sons, Inc., et al. [1950-1951 TRravE 
Cases J 62,737], 340 U. S. 211; and Kobe, 
Inc. v. Dempsey Pump Co. [1950-1951 TrapE 
Cases § 62,801], 97 F. Supp. 342, aff. [1952 
TRADE CASES § 67,312] 198 F. (2d) 416. It 
is noted that in the first three cases here 
cited, the pari delicto defense was not estab- 
lished in respect to an illegal subject mat- 
ter, damages to which were claimed because 
of Sherman Act violations. The violations 
of law therein considered were collateral to 
a subject matter legally moving in inter- 
state commerce. A close examination of the 
record in the Kobe case, supra, will reveal 
that the patented article there involved was 
limited to the design of a pump, covered by 
a patent which expired eight months before 
the trial, the sale of which during the period 
of conspiracy and monopoly by defendants 
was only a minor part of Dempsey’s busi- 
ness affected by Sherman Act violations; 
and, that the issue of pari delicto was not 
raised as to the damages claimed or allowed 
therein. In the case at bar we have a dif- 
ferent situation. Here plaintiffs seek to 
recover loss of profits from the sale of de- 
vices adjudged to be in violation of both the 
Clapper and Flora patents. Fortifying au- 
thorities need not be cited to sustain the 
proposition that plaintiffs, as infringers, had 
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no legal right to make any profits from 
the sale by them of infringing devices and 
could have been made to account therefor 
in an appropriate action. That they were 
not required to do so, or were released 
from that obligation, is of no moment here. 
The fact is, that the anti-trust laws con- 
template injury and damages to a legal 
right, and plaintiffs having no legal right 
to profits from the sale of infringing tractor 
covers, cannot claim damages by way of 
loss of such illegal profits. Cf. Keogh vw. 
Chicago & Northwestern R. Co., 260 U. S. 
156; Okefenokee Corp. v. Florida Power & 
Light Co. [1954 Trape Cases § 67,809], 214 
F, (2d) 413; and Maltz v. Sax, 134 F. (2d) 2. 
As above stated, plaintiffs, as infringers of 
Clapper’s or Flora’s patents, could be held 
responsible therefor by those patentees. But 
such infringement did not give rise to any 
right in said patentees and the other de- 
fendants to take concerted action against 
the plaintiffs on that score. Paraphrasing 
what was said in the Kiefer-Stewart case, 
supra, the fact that plaintiffs were infringers 
“did not legalize the unlawful combination 
by (defendants) nor immunize them against 
liability” for damages the plaintiffs may 
have sustained to their legal business or 
property, resulting from conspiracy. (340 
WeSmikce24)) 

The privilege of restraining others is 
granted to the owner of letters patent. He 
is given no right or privilege to restrain 
himself, or to join with others and impose 
restraints not given by patent law. Cf. 
Standard Sanitary Mfg. Co. v. United States, 
226 U. S. 20. 


[Damages] 


In light of the foregoing, we hold that 
plaintiffs cannot recover damages herein 
by way of loss of profits from actual or 
potential sales they might or could have 
made solely from the manufacture and sale 
by them of their infringing tractor covers. 
But, in connection with such infringing 
business, plaintiffs are shown to have owned 
machinery, tools and dies capable of being 
used in the legitimate manufacture and 
processing of tractor covers which had some 
value. The fact that such machines, tools 
and dies were used in the production of 
infringing tractor covers did not destroy 
their value. Had plaintiffs been granted a 
license under the Clapper and Flora patents, 
such machinery, tools and dies could have 
been used in the legitimate production of 


1 68,553 


72,238 


tractor covers. The evidence is that plain- 
tiffs were denied such a license as a direct 
result of defendants’ concerted acts and 
conduct. If plaintiffs sustained any damage, 
or loss, to such machinery, tools, or dies, 
resulting therefrom, they may attempt to 
make proof thereof. If plaintiffs can estab- 
lish that they suffered any loss of profits 
in their business, directly resulting from 
refusal of a license to manufacture and sell 
tractor covers under the Clapper and Flora 
patents after valid request therefor, solely 
because of conspiracy, then plaintiffs may 
undertake to make proof thereof. The im- 
pact of any such conspiracy must be held 
to have been imposed on a legal right, resi- 
dent in the plaintiffs to make and negotiate 
for such a license and not have it refused 
as a consequence of conspiracy. If they 
were so precluded by a conspiracy, as the 
evidence shows they were, from thereby 
continuing in business, they may assert a 
claim therefor under Section 4 of the Clay- 
ton Act, (Section 15, Title 15, U. S. C. A.). 


It is unnecessary at this time to consider 
the nature, character, or extent of any such 
damages. That is a matter to be considered 
when the issue of damages is reached. 
Large or small, plaintiffs have the right to 
attempt to make proof of any and all such 
damages so occasioned to their business or 
property. However, the proof adduced by 
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the plaintiffs respecting damages to their 
businesses or property must be such as is 
shown to have accrued between June 17, 
1949 and May 6, 1953. That is to say, be- 
tween the date Gasswint, on behalf of plain- 
tiffs, first made request for a license from 
Clapper during the D & D bankruptcy pro- 
ceedings and date of execution of the agree- 
ment terminating the “License Agreement” 
of August 4, 1948, and the distribution of 
the “Litigation Fund” between Clapper and 
Flora. The conspiracy and monopoly here 
established is shown to have terminated 
at that time. 


[Dissolved Corporation] 


This action should be dismissed as to the 
plaintiff Waterloo Tent and Awning Com- 
pany, because that Corporation is no longer 
in existence. There has been no showing 
of a right resident in the other plaintiffs to 
recover any damages Waterloo may have 
sustained as a result of the conspiracy here 
charged to exist between defendants. An 
order of dismissal will be entered herein 
accordingly when final judgment is entered 
between the other parties. 


[Motion for Judgment Denied| 


Defendants’ motion for judgment at the 
close of all the evidence, filed May 9, 1956, 
is by the Court overruled. 
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Distillers Corporation. 


In the United States District Court for the District of Delaware. 


No. 1790. Dated December 12, 1956. 


Civil Action 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Stockholder—Derivative Suit—A minority stockholder of a corporation, which was 
allegedly injured as a result of a company’s acquisition of 88 per cent of the corporation’s 
outstanding capital stock in violation of Section 7 of the Clayton Act, can maintain a 
derivative suit for treble damages against the acquiring company under the Clayton 
Act. The procedural dilemma which formerly barred a derivative suit for treble damages 
under the antitrust laws has been eliminated by the adoption of the Federal Rules of 
Civil Procedure. The procedural distinctions between actions at law and in equity ceased 
to exist upon the adoption of the Rules. Previously, if a derivative action was brought in 
equity, recovery was barred on the theory that the treble damage provision of the 
Clayton Act envisaged a law action; and, if such an action was brought at law, recovery 
was denied on the ground that a derivative action could only be maintained in equity. 


See Private Enforcement and Procedure, Vol. 2, J 9005.70. 


For the plaintiff: James R. Morford (of Morford & Bennethu Wilmi 
Del., and Nathan B. Kogan, New York, N. Y. a? pee ee 
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For the defendants: Louis J. Finger and Stephen E. Hamilton (of Richards, Layton 
& Finger), Wilmington, Del., and Robert S. Marx (of Nichols, Wood, Marx and Ginter), 
Cincinnati, Ohio, for Schenley Industries, Inc.; and William Duffy, Jr., Wilmington, Del., 


for Park & Tilford Distillers Corp. 
Opinion 
[Stockholder’s Suit] 

Wricut, District judge. [In full text]: 
This is a derivative shareholder’s suit for 
treble damages predicated upon a violation 
of the Clayton Act. While the factual 
background is complex, the following brief 
summarization will suffice in order to dis- 
pose of the motion now under consideration. 

[Stock Acquisition—Damage] 

Defendant, Schenley Industries, Inc., 
(hereinafter referred to as Schenley) be- 
came the majority shareholder of the nominal 
defendant, Park & Tilford Distillers Corpo- 
ration (hereinafter referred to as Park & 
Tilford) by acquiring 88 percent of the 
issued and outstanding capital stock of 
Park & Tilford. As a result of the stock 
acquisitions and subsequent actions taken 
by Schenley, as the majority shareholder 
of Park & Tilford, it is alleged Park & 
Tilford lost a number of valuable franchises” 
for the sale of certain alcoholic beverages. 
The stock acquisitions and the acts subse- 
quent thereto by Schenley are asserted to 
be a violation of the Clayton Act, specifi- 
cally 15 U. S. C. §15 and 18.° The damages 
from the loss of the franchises are alleged 
to be the result of violations of the Clayton 
Act. 

[Right To Maintain Sut] 

The defendant, Schenley, has moved for 

judgment on the pleadings. The motion 


raises the question of whether plaintiff, a 
minority shareholder of Park & Tilford, 
may maintain a derivative suit for treble 
damages under the Clayton Act. 


Prior to the adoption of the Federal 
Rules of Civil Procedure,* decisional law 
of the Supreme Court thwarted minority 
shareholders in their attempts to recover 
treble damages on behalf of recalcitrant 
corporations for injuries suffered as a re- 
sult of anti-trust violations.’ If the action 
were brought in equity recovery was barred 
on the theory the treble damage provision 
of the Clayton Act envisaged a law action 
with the resultant right in the defendant 
to a jury determination of factual issues 
relating to a violation of the statute.® If 
the action were brought at law, relief was 
denied since derivative suits could only be 
maintained in equity.” 


[Prior Rulings] 


Whether the adoption of the Federal 
Rules of Civil Procedure altered the effect 
of the earlier decisions of the Supreme 
Court was first considered in the case of 
Fanchon & Marco, Inc. v. Paramount Pic- 
tures [1952 TRrapvE Cases § 67,295], 107 F. 
Suppl SZ WS DSN Yen O52) eth ea Dasteret 
Court in that case held the Federal Rules 
of Civil Procedure did not change the 
result. The decision of the District Court 


138 Stat. 731 (1914), 15 U. S.C. § 15 (1946), 
re-enacting 26 Stat. 210 (1890). 

2 An enumeration of the lost franchises are: 
Vat 69 Scotch Whiskey, Martel’s Cognac Brandy, 
Harveys Port, Sherry and other wines, Booth’s 
Gin, Veille Cure French Liqueur, M. A. B. 
Cordials and Heidsieck & Co. Dry Monopole 
Champagne. 

3145 U. S. C. § 18 provides in pertinent part: 

“No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no 
corporation subject to the jurisdiction of the 
Federal Trade Commission shall acquire the 
whole or any part of the assets of another 
corporation engaged also in commerce, * where 
in any line of commerce in any section of the 
country, the effect of such acquisition may be 
substantially to lessen competition, or to tend 
to create a monopoly.”’ 

15 U.S. C. § 15 provides: z ‘ 

‘‘Any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
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district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.’’ 

4 Federal Rules of Civil Procedure, 28 U. S. C. 
(1946) following § 723c, Act of June 19, 1934. 

5 United Copper Co. v. Amalgamated Copper 
Oo., 244 U. S. 261 (1917) (alternative holding); 
Fleitmann v. Welsbach Street Lighting Co., 240 
U. S. 27 (1916); Corey v. Independent Ice Co., 
207 Fed. 459 (D. Mass. 1913). 

6 Fleitmann v. Welsbach Street Lighting Co., 
240 U.S. 27 (1916). 

7 United Copper Co. v. Amalgamated Copper 
Co., 244 U. S. 261 (1917) (alternative holding). 

8 Fanchon & Marco, Inc. v. Paramount Pic- 
tures [1952 TRADE CASES f 67,295], 107 F. 
Supp. 532 at 541 (S. D. N. Y. 1952). 

“The new Federal Rules of Civil Procedure, 
which went into effect in September 1938, have 
not set aside the two Supreme Court decisions. 
The new Rules have abolished some of the pro- 
cedural distinctions between law and equity as 
well as distinctions in forms of action. (Citing 
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was criticized ® and reversed by the Court 
of Appeals” with one judge dissenting. 


The right of a shareholder to maintain a 
derivative action for violation of the anti- 
trust laws has never been denied by the 
Supreme Court. In fact, the court con- 
ceded such a right did exist, but denied 
enforcement of the right because of in- 
surmountable procedural difficulties. In 
Fleitmann v. Welsbach Street Lighting Co. 
a derivative suit under the Sherman Anti- 
trust Act,” the Supreme Court affirmed 
the dismissal by the District Court of the 
bill in equity for statutory treble damages 
under the Act. The lack of procedural 
device in equity to provide for a jury trial 
in the ratio decidendi of the court’s decision 
in that case: 


“No doubt there are cases in which 
the nature of the right asserted for the 
company, or the failure of the defendants 
concerned to insist upon their rights, or 
a different state system, has led to the 
whole matter being disposed of in equity; 
but . . . when a penalty of triple damages 
is sought to be inflicted, the statute should 
not be read as attempting to authorize 
liability to be enforced otherwise than 
through the verdict of a jury in a court 
of common law... .”’” 


Justice Brandeis, speaking for the court 
in United Copper Co. v. Amalgamated Copper 
Co,“ a derivative suit at law seeking treble 
damages under the Sherman Anti-trust Act, 
stated, 


“Insuperable obstacles to the mainte- 
nance of the action are presented both 
by the substantive law and by the law 
of procedure.” 
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After discussing the substantive law ob- 
stacles,® which are not present in this case, 
the court stated: 


“But even if the circumstances were 
such as to justify individual stockholders 
in seeking the aid of the court to enforce 
rights of the corporation, it is clear that 
their remedy is not at law. The particular 
equitable relief sought in Flettmann v. 
Welsbach Co., 240 U. S. 27, was denied; 
but this denial affords no reason for assum- 
ing that the long settled rule under which 
stockholders may seek such relief only 
in a court of equity will be departed from 
because the cause of action involved arises 
under the Sherman Law.” United Copper 
Co. v. Amalgamated Copper Co. supra, at 
264-265. 


[Rules of Civil Procedure] 


The procedural distinctions between ac- 
tions at law and in equity ceased to exist 
upon the adoption of the Federal Rules of 
Civil Procedure. Rule 2 of the Federal 
Rules of Civil Procedure * provides: 


“There shall be one form of action to 
be known as Civil Action.” 

This one civil action now encompasses 
all actions which were formerly at law or 
in equity. The procedural dilemma which 
formerly barred a derivative suit for three 
fold damages under the anti-trust laws has 
been eliminated by the adoption of the 
Federal Rules of Civil Procedure.” There 
is no longer anything to prevent a minority 
shareholder from maintaining a derivative 
suit for treble damages resulting from viola- 
tion of the Clayton Act, 15 U. S. C. § 15.8 


cases) A single form of action is provided for 
in Rule 2.0-)R.1C. P28: U. SaiG.Asebuti the 
basic difference between law and equity has not 
been changed. (Citing cases) 

“The question we deal with here is one of 
substance rather than procedure. The deriva- 
tive nature of the stockholder’s suit requires 
that it be brought in equity. The stockholder 
sues not on his own right, but he seeks to en- 
force a right of the corporation. Although a 
corporation may maintain an action for treble 
damages at law, a stockholder suing derivatively 
may not do so because the Supreme Court has 
interpreted the anti-trust laws as limiting the 
recovery of the treble damages to those recov- 
erable ‘through the verdict of a jury in a court 
of common law’. [240 U. S. 27, 36 S. Ct. 234.] 
The fact that the new Federal Rules permit the 
joinder in one action of legal and equitable 
claims, Ring v. Spina, 2 Cir., 166 F. 2d 546, a 
matter of procedure, does not alter the princi- 
ples laid down by the Supreme Court in the 
Fleitmann and United Copper Co. cases.’’ 
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®*9 Comment, 52 COL. L. R. 1069. 

10 Fanchon & Marco, Inc. v. Paramount Pic- 
tures [1953 TRADE CASES f 67,452], 202 F. 2d 
731 (2 Cir. 1953). 

11 240 U.S. 27 (1916). 

%15 U.S.C. § 1 et seq. 

8% Fleitmann v. Welsbach Street Lighting Co. 
supra, at pp. 28-29. 

414 244 U.S. 261 (1917). 

* There was no allegation in the United 
Copper Co. v. Amalgamated Copper Co. case, 
that United Copper Co. was in control of the 
alleged wrongdoer or that the directors of 
United» Copper Co. had been guilty of any mis- 
conduct whatsoever, nor that their action in 
refusing to bring the suit was unwise. 

ONDE Deen, (05 125, Die} Oi Sh eh 

ry Equitable and legal relief have been com- 
Ponte pete ee cases. Sablosky v. Para- 
moun ums Distributing Corp. [1 
CASES { 67,353], 13 F. RD. 138 eye 


1% Fanchon & Marco, Inc. v. Paramount Pic- 
tures, supra. 
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[Motion Denied] An order in accordance herewith may be 
Defendant’s motion for judgment on the submitted. 
pleadings is denied. 


[68,555] The Esterbrook Pen Company v. San Juan F. Vilarino 5 Y 10, Inc. and 
5 & 10 Vilarino, Inc. 


In the United States District Court for the District of Puerto Rico. No. 9185 Civil. 
Filed September 11, 1956. 


Puerto Rico Fair Trade Act 


Fair Trade—Constitutionality of Puerto Rico Fair Trade Act—Nons‘gner Provision— 
Effect of Price Stabilization Laws.—In a fair trade enforcement action, the contention 
that the nonsigner provision of the Puerto Rico Fair Trade Act is unconstitutional was 
rejected. The court ruled that, in the light of the decision in Old Dearborn Distributing 
Co. v. Seagram Distillers Corp., 1932-1939 Trape Cases § 55,141, 299 U. S. 183, it would be 
wholly unjustified in holding that the Act is unconstitutional, in the absence of any such 
ruling by the Supreme Court of Puerto Rico. Also, the court ruled that fountain pens, 
the fair traded items involved in the instant suit, are not basic commodities, and, there- 
fore, there is no inconsistency between the Puerto Rico Fair Trade Act and the public 
policy of the Commonwealth regarding the stabilization of prices, as that policy is ex- 
pressed in Act No. 228 of (May) 1942 and Act No. 97 of (June 19) 1953. 


See Fair Trade, Vol. 1, § 3085, 3182, 3258. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity or 
Policy.—In a fair trade enforcement action, retail nonsigners contended that other re- 
tailers were selling the fair trader’s fountain pens at less than the minimum prices estab- 
lished in the fair trader’s fair trade agreements, and that the fair trader knew of such 
violations by the other retailers and had acquiesced in them. Although the evidence 
seemed to disclose a lack of enforcement on the part of the fair trader, if not acquiescence 
to violations of its fair trade agreements, an analysis of the sales at less than fair trade 
prices by other retailers showed that they were isolated sales. There was nothing in the 
evidence showing that any of the dealers involved consistently undersold the fair trader’s 
fountain pens in such a manner as to make the plaintiff chargeable with knowledge, and, 
as a consequence of inaction, acquiescence. A fair trader, when faced with several 
violations of his prices, is authorized to decide against whom he will proceed first, and 
when he proceeds against the most flagrant violator, it is no defense that others are also 
violating fair trade prices. 


See Fair Trade, Vol. 1, { 3440. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Discriminatory Discounts. 
—In a fair trade enforcement action, the contention of retail nonsigners that a manu- 
facturer-fair trader of fountain pens improperly discriminated against them by giving 
a 50 per cent discount to wholesalers who are also retailers was rejected. There is 
nothing in the Puerto Rico Fair Trade Act forbidding such a discount. Manufacturers 
and those purchasing from them for resale have the right to reach any arrangement 
satisfactory to both parties. 


See Fair Trade, Vol. 1, { 3436. 
For the plaintiff: Hartzell, Fernandez & Novas, San Juan, Puerto Rico. 


For the defendants: F. Ponsa Feliu, San Juan, Puerto Rico. 


Opinion Esterbrook Pen Company of Camden, New 
: é Jersey to restrain “San Juan Vilarino Inc.” 
[Fair Trade Action] and “5 & 10 Vilarino Inc.” from selling 


Cremente Ruiz Nazario, District Judge Esterbrook pens at less than the so called 
[In full text]: This is an action by plaintiff Fair Trade price established by plaintiff in 
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certain Retailer Fair Trade Agreements 
with retailers other than defendants in 
Puerto Rico. 


[Puerto Rico Act] 


The pertinent provisions of the Fair 
Trade Act of Puerto Rico, Tit. 10, Secs. 
281-284 LPRA, read as follows: 


“§ 282_—Contracts for Sale or Resale of 
Certain Products. Contracts relative to 
the sale or resale of any product the ob- 
ject of commerce in Puerto Rico, the 
label or container of which shows the 
trademark, standard of quality or name 
of the producer or owner of such article, 
and which may be in competition with 
articles of a similar kind produced by 
others, can contain the following stipu- 
lations: 

“(1) That the purchaser shall not re- 
sell such product except at a minimum 
price stipulated by the vendor; 

(2, eee seses a Boe. 

“8 283.—Unfair Competition; Damages. 
Every person or firm, knowingly and 
wilfully advertising or offering for sale or 
selling any article of commerce at a price 
lower than that stipulated in a contract 
executed in accordance with the provi- 
sions of the preceding section 282 of this 
title, even though the person who so ad- 
vertises, offers, or sells is or is not an 
interested party to said contract, shall be 
considered as being guilty of unfair com- 
petition and shall be liable in an action 
for damages; and if the case is decided 
in favor of the claimant, the court shall 
determine the amount of the indemnity 
to which he is entitled. May 15, 1937, 
No. 147, p. 388, §3, eff. 90 days after 
May 15, 1937”. 


[Unlawful Sales] 


There is no question that defendants were 
underselling Esterbrook pens, which are 
trademarked under the laws of Puerto Rico, 
nor that the pens manufactured by plaintiff 
are in competition with articles of a similar 
kind produced by others. Esterbrook has 
been manufacturing articles for writing, 
drawing and lettering for some 97 years 
and the name Esterbrook has become well 
known in the United States and Puerto 
Rico and is an asset that, with the good 
will it has earned is worth well over the 
$3,000.00 amount in controversy necessary 
to give this court jurisdiction. 


[I] 
[Defenses] 


Defendants in their answer admit that 
they have knowledge of the Fair Trade 
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Agreements executed between plaintiff and 
retailers in Puerto Rico, and admit under- 
selling Esterbrook pens. They contend, 
however, that other retailers in Puerto 
Rico have sold in the past and were selling 
up to and during the trial of the action, 
Esterbrook pens at less than the minimum 
prices established in plaintiffs Fair Trade 
agreements; that plaintiff knew of these 
violations by the nonsigners, and acqui- 
esced in them; that there is as a result 
of these sales by other retailers, no stable 
market for Esterbrook pens. In addition 
defendant alleges improper discrimination 
by plaintiff against defendants, and con- 
tends that the Fair Trade Act of Puerto 
Rico is unconstitutional and inconsistent 
with the public policy of the Common- 
wealth regarding stabilization of prices, as 
that policy is expressed in Act 228 of 12 
May 1942, and Act 97 of June 19, 1953. 


II 
[Enforcement Activity] 


During the course of the trial defendant 
introduced some 28 Esterbrook pens which 
had been sold at less than the Fair Trade 
Agreement price, both by signers and non- 
signers. This evidence at first sight does 
seem to disclose a rather chaotic situation 
in the Esterbrook pen market in Puerto 
Rico, and tends to show lack of enforce- 
ment on the part of plaintiff, if not acquies- 
cence to violations of its retail agreement. 


However, an analysis of these sales shows 
that they are hardly sufficient to defeat 
enforcement in this action of the public 
policy of the Commonwealth respecting re- 
tail sales of trademarked articles, as that 
policy is announced in the Fair Trade Act, 
Tit. 10, Secs. 281-284, L. P. R. A. They are 
isolated sales, and there is nothing in the 
evidence showing that any of the dealers 
involved consistently undersold Esterbrooks 
in such a manner as to make the plaintiff 
chargeable with knowledge, and, as a con- 
sequence of inaction, acquiescence. Surely 
the owner of a trademark is authorized in 
the face of several violations, to decide 
against whom he will proceed first—all 
things must have a beginning—and when 
he proceeds first against the most flagrant 
and open violator of them all, it is no de- 
fense to point out 28 single purchases from 
others and contend that there is no stable 
market. Defendant has admitted that he 
advertised these pens for sale at less than 
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the retail price fixed by the Fair Trade 
Agreements. It is precisely defendants, of 
all the retailers, who must be stopped from 
continuing their advertising and undersell- 
ing of pens—no schedule of prices could 
be enforced unless these defendants, who 
flagrantly advertise their violation of Tit. 
10, Secs. 281-284 L. P. R. A., are curbed. 
See Sunbeam Corporation v. Marcus [1952 
TRADE CASES { 67,288], 105 F. Supp. 39. 


[Discount] 


Defendants complain that they are dis- 
criminated against in that Esterbrook gives 
a 50% discount on wholesalers who are 
also retailers. There is nothing in the Fair 
Trade Act forbidding such a _ discount. 
Manufacturers and those purchasing from 
them for resale have the right to reach any 
arrangement satisfactory to both parties. 


In Burroughs Wellcome and Co. v. John- 
son IW. Perfume Company [1940-1943 TRaAprE 
CAsEs J 56,194], 24 A. 2d 841 at p. 843 the 
court said: 


“The price at which the plaintiff sells 
to all wholesalers including those which 
sell at retail in connection with their 
wholesale business, is the list price less 
331%%, 15 and 5% ... The sale of the 
plaintiff's products (drugs, medicinal and 
toilet products) is not charged with a 
public use and benefit... .” 


and at page 845: 


“The intent of the Act is to enable a 
producer or distributor of an article within 
its purview to fix the minimum price at 
which the article shall be sold to con- 
sumers and it does not purport to deter- 
mine the terms upon which the producer 
or distributor may sell the article to those 
who ultimately dispose of it to the con- 
sumer, but that is left open to free bar- 
gaining between the producer of [or] dis- 
tributor and those who purchase from it or 
its wholesalers. The plaintiff gave the dis- 
counts from its list prices allowed to 
wholesalers, to wholesalers who sold also 
at retail, but this is not forbidden by the 
Act nor otherwise illegal.” 


III 


[Constitutionality of Act] 


Defendants contend that the Fair Trade Act 
is unconstitutional relying on its nonsigner 
provisions. In Old Dearborn Co. v. Seagram 
Corp. [1932-1939 Trape Cases 55,141], 
299 U. S. 183, the Supreme Court, in decid- 
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ing a case arising under the Illinois Fair 
Trade Act (from which the Puerto Rico 
Act was obviously copied) stated as fol- 
lows beginning on page 193: 


“The challenge is directed against § 2, 
which provides that wilfully and know- 
ingly advertising, offering for sale or sell- 
ing any commodity at less than the price 
stipulated in any contract made under 
§ 1, whether the person doing so is or is 
not a party to the contract, shall consti- 
tute unfair competition, giving rise to a 
right of action in favor of anyone dam- 
aged thereby. 


“Tt is first to be observed that §2 
reaches not the mere advertising, offering 
for sale or selling at less than the stipu- 
lated price, but the doing of any of these 
things wilfully and knowingly. We are 
not called upon to determine the case of 
one who has made his purchase in ignor- 
ance of the contractual restriction upon 
the selling price, but of a purchaser who 
has had definite information respecting 
such contractual restriction and who, with 
such knowledge, nevertheless proceeds 
wilfully to resell in disregard of it. 


“In the second place, §2 does not deal 
with the restriction upon the sale of the 
commodity gua commodity, but with that 
restriction because the commodity is 
identified by the trademark, brand or 
name of the producer or owner. The 
essence of the statutory violation then 
consists not in the bare disposition of 
the commodity, but in a forbidden use 
of the trade-mark, brand or name in ac- 
complishing such disposition. The primary 
air of the law is to protect the property— 
namely, the good will—of the producer, 
which he still owns. The price restriction 
is adopted as an appropriate means to 
that perfectly legitimate end, and not as 
an end in itself. 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then-existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
tion. Appellants were not obliged to buy; 
and their voluntary acquisition of the 
property with such knowledge carried 
with it, upon every principle of fair deal- 
ing, assent to the protective restriction, 
with consequent liability under §2 of the 
law by which such acquisition was con- 
ditioned. (Citing cases). 


“We find nothing in this situation to 
justify the contention that there is an 
unlawful delegation of power to private 
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persons to control the disposition of the 
property of others, such as was _ con- 
demned in Eubank v. Richmond, 226 U. S. 
137, 143; Seattle Trust Co. v. Roberge, 
2785 Seellow 121-1 22m andes Cartcamc. 
Carter Coal Co., 298 U. S. 238, 311. In 
those cases the property affected had 
been acquired without any preexisting re- 
striction in respect of its use or disposi- 
tion. The imposition of the restriction 
in invitum was authorized after complete 
and unrestricted ownership had vested in 
the persons affected. Here, the restric- 
tion, already imposed with the knowledge 
of appellants, ran with the acquisition and 
conditioned it. 

“Nor is § 2 so arbitrary, unfair or want- 
ing in reason as to result in a denial of 
due process. We are here dealing not 
with a commodity alone, but with a com- 
modity plus the brand or trade-mark 
which it bears as evidence of its origin 
and of the quality of the commodity for 
which the brand or trade-mark stands. 
Appellants own the commodity; they do 
not own the mark or the good will that 
the mark symbolizes. And good will is 
property in a very real sense, injury to 
which, like injury to any other species 
of property, is a proper subject for legis- 
lation. Good will is a valuable contribut- 
ing aid to business—sometimes the most 
valuable contributing asset of the pro- 
ducer or distributor of commodities. And 
distinctive trade-marks, labels and brands, 
are legitimate aids to the creation or en- 
largement of such good will. It is well 
settled that the proprietor of the good 
will is entitled to protection as against 
one who attempts to deprive him of the 
benefits resulting from the same, by using 
his labels and trade-mark without his 
consent and authority. McLean v. Flem- 
ing, 96 U. S. 245, 252. ‘Courts afford re- 
dress or relief upon the ground that a 
party has a valuable interest in the good- 
will of his trade or business, and in the 
trade-marks adopted to maintain and ex- 
tend it.’ Hanover Milling Co. v. Metcalf, 
240 U. S. 403, 412. The ownership of the 
good will, we repeat, remains unchanged, 
notwithstanding the commodity has been 
parted with. Section 2 of the act does 
not prevent a purchaser of the commodity 
bearing the mark from selling the com- 
modity alone at any price he pleases. It 
interferes only when he sells with the 
aid of the good will of the vendor; and it 
interfers then only to protect that good 
will against injury. It proceeds upon the 
theory that the sale of identified goods 
at less than the price fixed by the owner 
of the mark or brand is an assault upon 
the good will, and constitutes what the 
statute denominates ‘unfair competition’. 
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See Liberty Warehouse Co. v. Burley To- 
bacco Growers’ Assn., 276 U. S. 71, 91-92, 
96-97. There is nothing in the act to 
preclude the purchaser from removing 
the mark or brand from the commodity— 
thus separating the physical property, 
which he owns, from the good will, which 
is the property of another—and then sell- 
ing the commodity at his own price, 
provided he can do so without utilizing 
the good will of the latter as an aid to 
that end. 

“There is a great body of fact and 
opinion tending to show that price cut- 
ting by retail dealers is not only injurious 
to the good will and business of the pro- 
ducer and distributor of identified goods, 
but injurious to the general public as 
well. The evidence to that effect is 
voluminous; but it would serve no useful 
purpose to review the evidence or to en- 
large further upon the subject. True, 
there is evidence, opinion and argument 
to the contrary; but it does not concern 
us to determine where the weight lies. 
We need say no more than that the 
question may be regarded as fairly open 
to differences of opinion. The legislation 
here in question proceeds upon the former 
and not the latter view; and the legis- 
lative determination in that respect, in 
the circumstances here disclosed, is con- 
clusive so far as this court is concerned. 
Where the question of what the facts 
establish is a fairly-debatable one, we 
accept and carry into effect the opinion 
of the legislature. Radice v. New York, 
264 U. S. 292, 294; Zahn v. Board of 
Public Works, 274 U. S. 325, 328, and 


cases cited.” 

In the light of the Old Dearborn case, I 
would be wholly unjustified in holding the 
Puerto Rico Fair Trade Act unconstitutional, 
in the absence of any such ruling by the 
Supreme Court of Puerto Rico. See Lee 
Wilson Inc. v. General Electric Co. [1955 
TRADE Cases { 68,053] 222 F. (2d) 850, 
CA Ist. 


As fountain pens are not basic com- 
modities there is no inconsistency between 
the Fair Trade Act and Acts No. 228 of 
May 12, 1942 and Act No. 97 of June 1953. 


[Injunction] 


A preliminary injunction will be entered 
against both defendants enjoining and re- 
straining them and their agents and repre- 
sentatives from advertising, offering for sale 
or selling Esterbrook products at prices 
lower than those specified by the plaintiff in 
its minimum consumer quantity price list. 
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However, the order will provide that de- 
fendant may at any time apply for a dis- 
solution of the injunction on the ground 
that plaintiff is not in good faith maintain- 
ing its established prices, and if this is then 


proved to the satisfaction of the court, such 
dissolution will be granted. 

The parties are granted a period of ten 
days within which to file proposed find- 
ings of fact and conclusions of law. 


[f 68,556] Carney v. Liebmann Breweries, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 136 
N. Y. L. J., No. 103, page 8. Dated November 29, 1956. 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Right To 
Maintain Private Action—Trade Association—An action by a bar and restaurant operator 
and a trade association of retail beer licensees for injunctive relief and damages arising 
from an alleged monopolistic combination by six breweries and a trade association of 
brewers to fix the price of beer sold in the greater New York metropolitan area was 
dismissed as to the association of beer licensees on the ground that the association could 
not maintain a cause of action under Section 340 of the New York antitrust law. A claimed 
violation of Section 340 gives rise to a cause of action only in favor of one who is directly 
affected or injured by the alleged unlawful combination. Although a membership corpo- 
ration or an unincorporated association has the right to sue, that right is confined to a 
cause of action upon which all members or associates may maintain an action by reason 
of their joint or common interest. The common interest which is necessary to support 
an action by an association refers to the interest of all members in common property or 
a common fund, or a cause of action belonging to the group as a body, and not in the 


colloquial sense of general interest to persons belonging to a certain class or trade. 
See Combinations and Conspiracies, Vol. i, § 2425.34. 


[Right of Association To Sue] 


GREENBERG, Justice [Jn full text]: This is 
an action by a partnership operating a bar 
and restaurant and by United Restaurant 
Liquor Dealers of Manhattan, Inc., a mem- 
bership corporation, organized as a trade 
association alleged to have a membership 
of upwards of 1,000 licensees selling beer 
for “on premises” consumption, against six 
breweries and the Metropolitan Brewers 
Institute, a trade association of brewers, for 
damages and injunctive relief under section 
340 of the General Business Law, arising 
from defendants’ alleged monopolistic com- 
bination to fix the price of beer sold in the 
greater metropolitan area. 


Said defendants have moved to dismiss 
the complaint in so far as it purports to 
set forth a cause of action on behalf of 
United. The latter contends that it has 
standing to maintain this action as a repre- 
sentative action on behalf of its numerous 
members. 

While a membership corporation or an 
unincorporated association has the right to 
sue, that right is confined to a cause of 
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action upon which all members or associates 
may maintain an action by reason of their 
joint or common interest therein. As stated 
in Kirkman v. Westchester Newspapers, Inc. 
(287 N. Y., 373, 381), the courts will recog- 
nize an action brought by it “to redress a 
wrong done to it in its group or unified 
character.” There, an association was per- 
mitted to maintain an action based on a 
“libelous attack not on the reputation of 
the individual members but on the repu- 
tation of the Association as such.” 


A claimed violation of section 340 of the 
General Business Law, however, gives rise 
to a cause of action only in favor of one 
who is directly affected or injured by the 
allegedly unlawful combination and who 
alone is given the right to appeal to the 
courts to restrain its continuance and to 
recover the special damages thereby caused 
to him (Rourke v. Elk Drug Co., 75 App. 
Div., 145; Straus v. Am. Publishers’ Ass’n, 
85 App. Div., 446, aff’d., 177 N. Y., 473). 
It may be that all beer licensees, including 
the entire membership of United, have been 
affected by the alleged illegal fixing of 
prices, but the right of action is an indi- 
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vidual one. The “common interest” which 
is necessary to support an action by an 
association refers to the interest of all mem- 
bers in common property or a common fund 
or a cause of action belonging to the group 
as a body, and not in the colloquial sense 
of “general interest”? to persons belonging 
to a certain class or trade. It would seem 
that even a representative action brought 
by one or more on behalf of all other 
licensees similarly situated would not be 
available with regard to an action for in- 
junction and damages under this section 
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(see Reinman v. Jaffe [1952 Trape CASES 
{ 67,328], 116 N. Y. S. 2d, 366, aff’d 281 
App. Div., 833). However, I do not deem 
it necessary, despite the urging of defend- 
ants, to pass on that question. It is clear 
in any event that United may not maintain 
this action. 


The motions of defendants separately 
made are each granted and the complaint, 
in so far as it purports to set forth a cause 
of action on behalf of United, is dismissed. 
Settle order. 


[7 68,557] Carl Drath, t. a. Broadway Gift Company v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 13,303. 
Decided December 13, 1956. 


Petition for Review of Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Selling Lottery Devices—Use of Devices by Others—Legality of 
Practice.—A Federal Trade Commission order prohibiting an individual from supplying 
to others push cards or other devices which are designed or intended to be used in the sale 
of the individual’s merchandise by means of a game of chance was affirmed. The individual, 
unsuccessfully contending that the prohibited practices were not unfair within the meaning 
of the Federal Trade Commission Act, testified that he sent thousands of push cards and 
pull tab catalogues “just as a sales stimulus” to persons on his mailing lists, some of whom 
ordered merchandise which he shipped to them, and that he knew nothing of what the 
recipients did with the push cards and other devices which he sent to them. 


See Unfair Practices, Vol. 2, §5173.50; FTC Enforcement and Procedure, Vol. 2, 
J 8621.410. 


Federal Trade Commission Enforcement and Procedure—Evidence—Immunity from 
Prosecution—Extent of Immunity Under Federal Trade Commission Act.—The conten- 
tion that a cease and desist order, prohibiting a seller of merchandise from supplying 
lottery devices to others, should be set aside because the Federal Trade Commission un- 
lawfully based its order upon the seller’s testimony, without which the evidence was 
insufficient to support the order, in view of the immunity granted by Section 9 of the 
Federal Trade Commission Act was rejected. Section 9 of the Act does not immunize a 
witness from a cease and desist order, which is prospective only and which is purely 
remedial and preventative. Having determined—partly on the basis of the seller’s descrip- 
tion of his activities—that he had unlawfully used lottery devices in making interstate sales 
of merchandise, the Commission did no more than direct him to discontinue such practices. 
One is not prosecuted by being told to desist from illegal conduct nor does he thereby 
suffer the imposition of a penalty or the forfeiture of any legally-protected right or property. 


See FTC Enforcement and Procedure, Vol. 2, f 8741.20. 


Federal Trade Commission Enforcement and Procedure—Unfair Practices—Quorum 
Rule—Adjudicatory Functions—Validity of FTC Order.—A Federal Trade Commission 
cease and desist order, prohibiting the supplying of lottery devices to sell merchandise 
which was issued by only three of the five Commissioners is valid. The Commission’s 
rule that “a majority of the members of the Commission shall constitute a quorum for 
the transaction of business,” which has been in effect throughout the Commission’s life 
of more than forty years, is a proper one and applies to adjudicatory as well as administra- 
tive functions of the Commission. 


See Unfair Practices, Vol. 2, § 5201; FTC Enforcement and Procedure, Vol. 2, § 8611.91, 
{ 68,557 
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For the petitioner: Horace J. Donnelly, Jr., with whom Arthur V. Sullivan, Jr., was 


on the brief. 


For the respondent: J. B. Truly, Attorney, Federal Trade Commission, pro hac vice, 
by special leave of Court, with whom Robert B. Dawkins, Assistant General Counsel, 


Federal Trade Commission, was on the brief. 


Affirming a Federal Trade Commission cease and desist order in Dkt. 6185. 


Before Witpur K. Miter, FAny and DANAHER, Circuit Judges. 


[FTC Lottery Order] 


Wirzpur K. Miter, Circuit Judge [Jn full 
text]: Carl Drath petitions for review of 
the Federal Trade Commission’s order that 
he cease and desist from 


“1. Supplying to or placing in the hands 
of others pull cards, push cards or any 
other devices which are designed or in- 
tended to be used in the sale or distribu- 
tion of respondent’s merchandise to the 
public by means of a game of chance, gift 
enterprise or lottery scheme. 

“2. Selling or otherwise disposing of 
any merchandise by means of a game of 
chance, gift enterprise or lottery scheme.” 


[Unfair Practice] 


Attending in obedience to a subpoena, 
Drath testified at the hearing which pre- 
ceded the order. He said he had sent thou- 
sands of push cards and pull tab catalogues, 
‘Just as a sales stimulus,” to persons on 
his mailing lists, some of whom ordered 
merchandise which he shipped to them. 
He insisted he knew nothing of what the 
recipients did with the push cards and 
other devices he sent them, and argues here 
that the practices interdicted by the Com- 
mission are not unfair within the meaning 
of §5 of the Federal Trade Commission 
Neils Ue S.C: S400, As we said im the 
Seymour Sales case, the argument comes 
too late, as the contrary has long been 
established. Federal Trade Commission v. 
Keppel & Bro., [1932-1939 TRADE CASES 
7 55,042], 291 U. S. 304 (1934). Cf. Hamil- 
ton Mfg. Co. v. Federal Trade Commission 
[1952 Trapve Cases { 67,216], 90 U. S. App. 
eG 1605 194 8 (2d) 346 (1952); U.S. 
Printing & Novelty Co. v. Federal Trade 
Commission [1953 TrapE Cases § 67,502], 92 
U. S. App. D. C. 298, 204 F. (2d) 737, cert. 
denied 346 U. S. 830 (1953). 


[Immunity from Prosecution] 


Drath further contends the cease and 
desist order should be set aside because the 


1 Seymour Sales Co. v, Federal Trade Com- 
mission [1954 TRADE CASES { 67,880], 94 U. S. 
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Commission unlawfully based it upon his 
testimony—without which, he says, the evi- 
dence was insufficient to support the order 
—in view of the immunity granted by §9 
of the Act, 15 U. S. C. §49, which reads 
as follows: 
2 FS 
“No person shall be excused from at- 
tending and testifying or from producing 
documentary evidence before the com- 
mission or in obedience to the subpoena 
of the commission on the ground or for 
the reason that the testimony or evidence, 
documentary or otherwise, required of him 
may tend to criminate him or subject him 
to a penalty or forfeiture. But no natural 
person shall be prosecuted or subjected 
to any penalty or forfeiture for or on 
account of any transaction, matter, or 
thing concerning which he may testify, 
or produce evidence, documentary or other- 
wise, before the commission in obedience 
to a subpoena issued by it: Provided, That 
no natural person so testifying shall be 
exempt from prosecution and punishment 
for perjury committed in so testifying.” 


The statute does not immunize a witness 
from a cease and desist order, which is pro- 
spective only and has been aptly described 
as “purely remedial and preventative.” Cham- 
ber of Commerce of Minneapolis v. Federal 
Trade Commission, 13 F. (2d) 673, 685 (8th 
Cir. 1926). Having determined—partly on 
the basis of Drath’s description of his 
activities—that he had unlawfully used lot- 
tery devices in making interstate sales of 
merchandise, the Commission did no more 
than direct him to discontinue such prac- 
tices. One is not prosecuted by being told 
to desist from illegal conduct, nor does he 
thereby suffer the imposition of a penalty 
or the forfeiture of any legally-protected 
right or property. 


[FTC Quorum Rule] 


Drath attacks the order as invalid on the 
further ground that it was issued by only 
three of the five Commissioners. He urges 


App. D. C. 403, 216 F. (2d) 633 (1954), cert. 
denied 348 U. S. 928 (1955). 
1 68,557 
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that, except when there is a vacancy in its 
membership, the Commission can act in its 
adjudicatory capacity only when all five 
members participate. The agency’s rule that 
“A majority of the members of the com- 
mission shall constitute a quorum for the 
transaction of business” can only be appli- 
cable, says the petitioner, to administrative 
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has been in effect throughout the Commis- 
sion’s life of more than 40 years, is a proper 
one, the Act being silent on the subject, and 
applies to all agency action, This is in 
accord with the general rule. Frischer & 
Co., Inc. v, Bakelite Corp., 39 F. (2d) 247 
(C. C. P. A. 1930), cert. denied 282 U.S. 852. 


The order will be affirmed. 


functions. We think the quorum rule, which 


[{ 68,558] E. Edelmann & Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term and 
Session, 1956. No. 11500. Dated December 14, 1956. 


Petition for Review of a Decision of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Effects of Discrimination—Injury to Competition—Sufficiency 
of Evidence.——A Federal Trade Commission order prohibiting a manufacturer of auto- 
motive products from discriminating in prices in the sale of its products to customers 
classified as warehouse distributors, private brand accounts, cooperative buying groups, 
industrial accounts, and jobbers was affirmed. The manufacturer’s contention that there 
was insufficient evidence to support the Commission’s finding of probable injury to com- 
petition was rejected, and the Commission’s finding that competitive opportunities of less 
favored purchasers were injured when they had to pay substantially more for the manu- 
facturer’s products than their competitors had to pay was reasonable. The manufacturer’s 
contention that the price discriminations and the profits derived therefrom by the favored 
purchasers were small or inconsequential and could only have negligible effects upon 
competition was rejected. The evidence tended to establish that differentials of small 
amounts were important in the trade. This and other evidence justified the Commission 
in concluding that the profit differences which resulted from the manufacturer’s pricing 
practices were not insignificant or infinitesimal. In view of the competitive condition of 
the market, the small profit margins on which the participants in the market operated, 
and the size of the discriminations, the Commission also was justified in disregarding 
testimony of jobbers that they were not injured because warehouse distributors bought 
at lower prices and that they knew of no lessening of competition by any of their com- 
petitors. It is not necessary that a price advantage be used to lower the resale price of 
a product and thereby attract business away from nonfavored competitors. Sales are not 
the sole indicium that reflect the health of the competitive scene. 


See Price Discrimination, Vol. 1, J 3505.365, 3505.541, 3508.825. 


Price Discrimination—Effects of Discrimination—Injury to Competition—Reasonable 
Possibility or Probability Test—Section 2(a) of the Clayton Act, as amended, does not 
require a finding that price discriminations have in fact had an adverse effect on com- 
petition. It is sufficient that they “may” have the prescribed effect. In reviewing a Federal 
Trade Commission order prohibiting a manufacturer of automotive products from dis- 
criminating in prices in the sale of its products, the reviewing court did not decide whether 
the “reasonable possibility” or “reasonable probability” test of injury to competition applied 
because the Commission found that it was “reasonably probable” as well as “reasonably 
possible” that the manufacturer’s price discriminations had the defined effect on competi- 
tion at the secondary level. 


See Price Discrimination, Vol. 1, § 3505.495. 


Price Discrimination—Defenses—Good Faith Meeting of Competition—Meeting of 
Competitive Prices and Discounts.—A manufacturer’s contention that its discriminatory 
prices were made in good faith to meet the equally low prices of competitors was rejected 
where evidence established that the manufacturer did not meet the different prices of its 
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two principal competitors nor those of any other competitor, and that the discount system 
used by the manufacturer was not the same as that of its two principal competitors. 
Section 2(b) of the Clayton Act, as amended, places the burden upon the price discriminator 
to establish that its lower price was made in good faith to meet an equally low price of 
a competitor. The manufacturer failed to discharge this burden. 


See Price Discrimination, Vol. 1, § 3515.65. 


Federal Trade Commission Enforcement and Procedure—Enforcement of Prohibitions 
Against Price Discrimination—Scope of Order.—An automotive product manufacturer’s 
contention that a Federal Trade Commission price discrimination order was too broad in 
scope and in excess of authority of the Commission because the provisions of the order 
were not limited to the instances of price discrimination in the sale of the specific types 
of automotive products of like grade and quality to different purchasers competing in the 
resale of such specific types of automotive products was rejected. The order was held to 
encompass only the specific means by which the manufacturer had discriminated in the 
past and was broad enough to prohibit variances which would accomplish the same result. 
The Commission is not required to confine its order to the narrow area transgressed by 
the manufacturer; it must be permitted sufficient leeway so that its order may not be 


reduced to a nullity by technical, but not actual, compliance. 
See FTC Enforcement and Procedure, Vol. 2, { 8801. 
For the petitioner: Will Freeman and W. M. Van Sciver, Chicago, II. 
For the respondent: Robert B. Dawkins and James E. Corkey, Washington, D. C. 
Affirming a Federal Trade Commission cease and desist order in Dkt. 5770. 


Before FINNEGAN, Swarm and SCHNACKENBERG, Circuit Judges. 


[Review of FTC Order] 


Swarm, Circuit Judge [Jn full text]: Peti- 
tioner seeks to set aside a cease and desist 
order entered by the Federal Trade Com- 
mission on a complaint charging it with 


violation of Section 2(a) of the Clayton Act,. 


as amended by the Robinson-Patman Act, 
SiO Sol Caves Gal BE 


[Complaint] 


The complaint charged that petitioner, 
E. Edelmann & Company, directly or in- 
directly discriminated in price between the 
different purchasers of its automotive prod- 
ucts and supplies by selling said products 
and supplies at higher and less favorable 
prices to numerous small businessmen pur- 
chasers than said products and supplies were 
sold to various larger purchasers generally 
competitively engaged with said less favored 
purchasers. 


[Customer Discounts] 


Petitioner is engaged in the manufacture 
of automotive products and supplies which 
its sells on a nationwide basis to automo- 
tive jobbers, oil and tire companies and 
industrial users. These products, which pe- 
titioner classifies into so-called “lines,” 1.e., 
a brass line, a glass line and a brake line, 
are sold under petitioner’s brand name and 
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under various private brand names. The 
prices charged industrial accounts were not 
involved in this proceeding, and the hearing 
examiner dismissed from consideration the 
prices charged private brand accounts. In 
1949 petitioner’s total sales valume approxi- 
mated $1,600,000.00, of which the brass line 
accounted for 45%; the glass line, 53%; and 
the brake line, 2%. 


Petitioner sells its products to some 3,500 
to 4,000 purchasers, of which approximately 
40 are classified as warehouse distributors, 
15 to 20 as private brand accounts, 6 as 
cooperative buying groups, 50 as industrial 
accounts, and the remainder as automotive 
jobbers who either buy from petitioner’s 
warehouse distributors or from petitioner 
direct. The respondent does not complain 
of the warehouse distributor’s discount on 
the products resold to automotive jobbers. 
The price differentials which were found to 
be unlawful discriminations resulted from 
the application of a 20% discount from a 
distributor’s net price on purchases of pe- 
titioner’s brass line and 15% on the glass 
and brake lines. These discounts were ac- 
corded to the 40 warehouse distributors and 
the six cooperative buying groups who pur- 
chased 28% of petitioner’s sales volume. 
Other price differentials which were found 
unlawful related to a quantity discount sched- 
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ule which provided a maximum discount of 
15% off “list” on single orders for brass 
fittings totalling $25,000.00, and 15% on 
single orders totalling $15,000.00 for assorted 
flexible lines. 


[FTC Finding] 


Petitioner made no effort to demonstrate 
any cost justification for its pricing prac- 
tices, although it did attempt to show that 
the discriminatory prices were made in 
good faith to meet equally low prices of 
competitors. The Commission found that 
there was a reasonable probability that peti- 
tioner’s pricing practices substantially ad- 
versely affected competition at the secondary 
level and accordingly entered its order to 
cease and desist. 


[Issues on Review] 


Petitioner attacks the order on the grounds 
that there is insufficient evidence to support 
the Commission’s finding of probable in- 
jury to competition; that the Commission 
erred in finding that petitioner failed to 
establish that its discriminatory prices were 
made in good faith to meet an equally low 
price of a competitor; and that the order of 
the Commission is too broad and in excess 
of its authority. 


[Injury to Competition] 


Section 2(a) of the Clayton Act, as 
amended, does not require a finding that 
the price discriminations have in fact had 
an adverse effect on competition. It is 
enough that they may have the prescribed 
effect. Federal Trade Commission v. Morton 
Salt Co. [1948-1949 Trane Cases f 62,247], 
334 U. S. 37, 46; Corn Products Co. v. Fed- 
eral Trade Commission [1944-1945 TRADE 
Cases J 57,363], 324 U. S. 726, 738; National 
Lead Co. v. Federal Trade Commission, 7 
Cir. [1955 Trapr Cases { 68,211], 227 F. 2d 
825, 835. This is too well settled to admit 
of serious doubt. The test of injury to com- 
petition has been formulated in various ways. 
In the Corn Products case, 324 U. S. at 
p. 738, the Court stated, “The use of the 
word ‘may’ was not to prohibit discrimina- 
tion having ‘the mere possibility’ of those 
consequences, but to reach those which 
would probably have the defined effect on 
competition.” Later in the opinion, how- 
ever, 324 U. S. at p. 742, the Court stated, 
“As we have said, the statute does not re- 
quire that the discriminations must in fact 
have harmed competition, but only that 
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there is a reasonable possibility that they 
‘may’ have such an effect.” This latter 
formulation was adopted in the Morton Salt 
case, 334 U. S. at p. 46, with the qualifica- 
tion that, “This language is to be read also 
in light of the following statement in the 
same case [Corn Products case, 324 U. S. 
at p. 738], discussing the meaning of § 2(a), 
as contained in the Robinson-Patman Act, 
in relation to §3 of the Clayton Act * * *.” 
334 U. S. at p. 46, n. 14. Justice Jackson, 
however, preferred an outright adoption of 
“reasonable probability” as the test appli- 
cable to the determination of the presence 
or absence of the defined effect on competi- 
tion as opposed to a “reasonable possibility” 
standard. 334 U. S. at pp. 55-58. Neverthe- 
less, the Commission found that it was 
“reasonably probable” as well as “reasonably 
possible” that petitioner’s price discrimina- 
tions had the defined effect on competition 
at the secondary level. 


If there is substantial evidence to support 
the finding of the Commission the order 
must be affirmed, 5 U. S. C. A. § 1009(e) 
(5); Universal Camera Corp. v. N. L. R. B., 
340 U. S. 474, 488, and substantial evidence 
“means such relevant evidence as a reason- 
able mind might accept as adequate to sup- 
port a conclusion.” Consolidated Edison Co. 
UNG DRS MB0SHU Sil9748229" 


[Evidence] 


We therefore turn to the record which 
shows substantial discriminations in price; 
that the purchasers of petitioner’s products 
sold in a market where competition was 
keen; that these purchasers operated on 
small profit margins; that many of the pur- 
chasers found it expedient to enter into 
group buying arrangements for the purpose 
of aggregating their purchases and thereby 
obtaining higher discounts that [than] they 
would otherwise receive as ordinary jobbers in 
contrast to the warehouse distributor. 


Notwithstanding these facts, petitioner 
urges that there is no proof of injury or 
probable injury to competition, only infer- 
ences that are unsupported by reason. We 
must disagree. On the basis of the above 
facts the Commission found what appears 
reasonable and obvious: that the competi- 
tive opportunities of the less favored pur- 
chasers were injured when they had to pay 
substantially more for petitioner’s products 
than their competitors had to pay. Péeti- 
tioner further urges that the price discrimi- 
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nations and the profits derived therefrom 
by the favored purchasers were small or 
inconsequential and can only have negligible 
effects upon competition. Although it has 
been held that there is no automatic de 
minimis exception in Section 2(a) which re- 
quires the Commission to insert a maximum 
permissible discrimination in its order, Rub- 
eroid Co, v. Federal Trade Commission, 2 
Cir. [1950-1951 Trape Cases § 62,847], 189 
F. 2d 893, modified [1950-1951 TrapE CASES 
7 62,910], 191 F. 2d 294, aff’d but enforce- 
ment denied [1952 Trape Cases J 67,279] 
343 U.S. 470, it is implicit in the Act that 
discriminations which are negligible and 
which at best have a remote effect on com- 
petition are not within its prohibitions. See 
our opinion in Whitaker Cable Co. v. Federal 
Trade Commission, No. 11494 [1956 TranE 
CASES J 68,559], decided this same day. But 
it must be remembered that in enacting the 
Robinson-Patman Act, 49 Stat. 1528 (1936), 
15 U. S. C. A. § 13, Congress undertook to 
strengthen this phase of the Clayton Act 
which it thought had been too restrictive 
in practice by directing emphasis to indi- 
vidual competitive situations rather than 
competition in general. See Sen. Rep. No. 
1,502, 74th Cong. 2d Sess. (1936); H. R. 
Rep. No. 2,287, 74th Cong. 2d Sess. (1936); 
Federal Trade Commission v. Morton Salt Co. 
{1948-1949 TrapE Cases § 62,247], 334 U. S. 
37, 48-50. 


There was evidence tending to show that 
differentials of small amounts were im- 
portant in the trade and the existence of the 
so-called cooperative buying groups bears 
this out. These and other findings justified 
the Commission in concluding that the profit 
differences which resulted from petitioner’s 
pricing practices were not insignificant or 
infinitesimal. Petitioner would have us dis- 
regard the implications that arise from the 
existence and function of the buying groups 
because it is not appealing the point that 
they did not perform a true warehouse func- 
tion and that petitioner has quit selling to 
such groups. However, petitioner did sell 
to such groups and we are justified in draw- 
ing inferences from this fact as did the 
Commission with reference to effect on 
competition of petitioner’s pricing practices, 
notwithstanding the fact that in another 
context a question of mootness might arise 
concerning these buying groups. 


Certain of petitioner's jobbers testified 
that they knew that the warehouse disrib- 
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utor bought at a lower price than they did 
and stated that they did not care; that 
warehouse distributor competition with them 
had not injured them in any way; and that 
they knew of no lessening of competition 
nor of any corralling of business by one or 
a few of their competitors. In view of the 
competitive condition of the market as re- 
flected by the record, the small profit mar- 
gins on which the participants in this market 
operated and the size of discriminations, we 
believe that the Commission was justified 
in disregarding this testimony. In addition, 
petitioner suggested resale prices at all 
levels of distribution and it was found that 
these suggested prices were regularly ad- 
hered to. This explains, at least in part, 
why the warehouse distributors did not 
“corral” the market by taking advantage 
of the discounts accorded them by cutting 
prices. It is not necessary that a price ad- 
vantage be used to lower the resale price 
and thereby attract business away from the 
nonfavored competitors. Sales are not the 
sole indicium that reflect the health of the 
competitve scene. See Moog Industries, Inc. 
v. Federal Trade Commission, 8 Cir., No. 
15,370 [1956 TRaApE CAses § 68,527], decided 
November 5, 1956, Slip Opinion at pp. 11, 
12; Bruce's Juices v. American Can Co. 
[1948-1949 TrapE Cases f 62,484], 87 F. 
Supp. 985, 990, aff’d [1950-1951 Trane CaseEs 
J 62,796] 187 F. 2d 919, modified [1950-1951 
TRADE CASES { 62,865] 190 F. 2d 73, cert. 
dismissed 342 U. S. 875. 


[Meeting Competition] 


Petitioner urges that since the pricing 
practices which it follows are traditional in 
its industry, petitioner is justified in meet- 
ing the equally low prices of its competi- 
tors and that this is a complete defense 
under Section 2(b), 15 U. S. C. A. § 13(b). 
The record shows, however, and the Com- 
mission so found, that petitioner did not 
meet the different prices of its two prin- 
cipal competitors nor those of any other 
competitors, and that the discount system 
employed by petitioner was not the same as 
that of its two principal competitors. Sec- 
tion 2(b) places the burden upon the price 
discriminator to establish that its lower 
price was made in good faith to meet an 
equally low price of a competitor. Federal 
Trade Commission v. Morton Salt Co. [1948- 
1949 TravE CAsEs § 62,247], 334 U. S. 37; 
Federal Trade Commission v. Staley Co. [1944- 
1945 Trapve Cases § 57,364], 324 U. S. 746. 


1 68,558 
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The record amply demonstrates that peti- 
tioner failed to discharge this burden. 


[Scope of Order] 


Finally, petitioner insists that the order 
to cease and desist is too broad in scope 
and exceeds the authority of the Commis- 
sion because its provisions are not limited 
to instances of price discrimination in the 
sale of the specific types of automotive 
products of like grade and quality to dif- 
ferent purchasers competing in the resale of 
such specific types of automotive products. 


The Commission ordered that petitioner: 


“*k * %* in or in connection with the 
sale of automotive products in commerce, 
as ‘commerce’ is defined in the Clayton 
Act as amended, do forthwith cease and 
desist from discriminating, directly or 
indirectly, in the price of said automotive 
products of like grade and quality, by 
selling to any direct or indirect purchaser 
at net prices higher than the net prices 
charged any other purchaser, direct or 
indirect, competing in fact in the resale 
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This order is substantially identical to 
the one approved by the Supreme Court in 
Federal Trade Commission v. Ruberoid Co. 
[1952 Trave Cases § 67,279], 343 U. S. 470; 
see also Moog Industries, Inc. v. Federal 
Trade Commission, 8 Cir., No. 15,370 [1956 
Trave Cases J 68,527], decided November 
5, 1956. Petitioner’s objections are not well 
founded. The order encompasses only the 
specific means by which petitioner has dis- 
criminated in the past and is broad enough 
to prohibit variances which would accom- 
plish the same result. The Commission is 
not required to confine its order to the nar- 
row area transgressed by petitioner, it must 
be permitted sufficient leeway so that its 
order may not be reduced to a nullity by 
technical, but not actual, compliance. See 
Federal Trade Commission v. Ruberoid Co., 
supra, at p. 473. 


[Affirmed] 
We have considered the other issues raised 


by petitioner and have found them to be 
without merit. 


and distribution of said products.” The order is affirmed. 


[68,559] Whitaker Cable Corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term 
and Session, 1956. No. 11494. Dated December 14, 1956. 


Petition for Review of an Order of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Effects of Discrimination—Injury to Competition—Sufficiency 
of Evidence.—A Federal Trade Commission order prohibiting a manufacturer from dis- 
criminating in prices in the sale of its automotive products to jobbers and oil and tire 
companies was affirmed, where the manufacturer contended that the Commission’s find- 
ing of probable injury to competition could not be sustained because (1) direct testi- 
mony by some of its purchasers that they had not lost sales because of its pricing 
policies negated a finding of probable injury and (2) its sales did not exceed one per 
cent of the products directly competitive with its own sold in the national market. 
The Commission properly found that the competitive opportunities of certain purchasers 
were injured when they had to pay the manufacturer substantially more for its products 
than their competitors had to pay, in view of evidence that the price discriminations were 
of considerable magnitude, that the manufacturer’s purchasers sold in a market where 
competition was keen, that these purchasers operated on small profit margins, and 
that many purchasers found it expedient to enter into group buying arrangements for 
the purpose of obtaining higher volume discounts. 


Whatever the inherent force of the purchasers’ testimony, it was dissipated by the 
fact that resale prices were maintained. Also, such testimony does not preclude a finding 


of probable injury. Volume of sales does not constitute the only evidence that reflects 
the health of the competitive scene. 


The manufacturer’s contention that there could be no finding of a reasonable prob- 
ability of injury to competition in view of the fact that its sales did not exceed one 
per cent of the national market was without merit. The Commission did not concede 


| 68,559 


© 1956, Commerce Clearing House, Inc. 


Fa eas 64—59 Cited 1956 Trade Cases 72,253 
Whitaker Cable Corp. v. FTC 


that the. manufacturer was insignificant in the market, and there was adequate evidence 
to sustain the Commission’s finding that the manufacturer was a major producer in the 
industry, and that the manufacturer’s amount of business was substantial. The manu- 
facturer’s relative position in the industry standing alone is of no particular significance, 
but insofar as it reflects relative size, it is a material factor which the Commission 
should consider. If the size of a discriminator is such that it strains credulity to find 


the requisite adverse effect on competition, the Commission would be powerless to prohibit 
discriminations. 


See Price Discrimination, Vol. 1, J 3505.365, 3505.541, 3508.590, 3508.730. 


: Price Discrimination—Effects of Discrimination—Injury to Competition—Fact of 
Injury to Competition—A manufacturer’s contention that a Federal Trade Commission 
order, prohibiting it from discriminating in prices in the sale of its automotive products, 
should be set aside because the Commission’s finding of probable injury to competition 
could not be sustained since the Commission failed to prove injury in fact was rejected. 
Section 2(a) of the Clayton Act, as amended, does not require a finding that discrimina- 
tions in price have in fact had an adverse effect on competition. It is sufficient that 
they “may” have the prescribed effect. However, this does not mean that the Commis- 
sion may never lose its case by failing to introduce evidence of injury in fact. The manu- 
facturer had contended that, in view of direct testimony by some of its purchasers that 
they had not lost sales because of its pricing practices, the Commission was not justified 
in basing its finding of probable injury to competition on inference. 


See Price Discrimination, Vol. 1, § 3505.495. 


Price Discrimination—Defenses—Trade Practices—Meeting Competition—Sufficiency 
of Evidence.—A manufacturer’s contention that a Federal Trade Commission order, pro- 
hibiting it from discriminating in prices in the sale of its automotive products, should 
be set aside because its pricing practices followed custom and trade practice in an attempt 
to meet equally low prices of competitors was rejected. The manufacturer testified that 
it always had been its practice to have the highest priced line on the market. Also, the 
fact that the manufacturer adopted and followed a discount system employed by its 
competitors does not necessarily preclude a finding of unlawful price discrimination. 


See Price Discrimination, Vol. 1, § 3515.65; FTC Enforcement and Procedure, Vol. 
2, { 8801. 


Federal Trade Commission Enforcement and Procedure—Enforcement of Prohibi- 
tions Against Price Discrimination—Fairness of Hearing.—A manufacturer’s contention 
that a Federal Trade Commission order, prohibiting it from discriminating in prices 
in the sale of its automotive products, should be set aside because the hearing examiner 
in the proceeding also held a hearing in a factually related proceeding was rejected. 
The manufacturer was not a party to the other proceeding, and the issues in that pro- 
ceeding were not the same as those involved in the instant proceeding. The manufacturer 
failed to indicate in what way it was prejudiced; it merely asserted that such conduct by 
the hearing examiner violated the concepts of basic fairness. 


See FTC Enforcement and Procedure, Vol. 2, { 8801. 

For the petitioner: Edwin S. D. Butterfield, Chicago, Ill. 

For the respondent: Robert B. Dawkins and James E. Corkey, Washington, D. C. 
Affirming a Federal Trade Commission cease and desist order in Dkt. 5722. 


[Review of FTC Order] U.S. C. A. §13. The complaint, issued on 

Swarm, Circuit Judge [In full text]: Peti- December 20, 1949, charged that petitioner, 
tioner seeks to set aside a cease and desist Whitaker Cable Corporation, had violated 
order entered by the Federal Trade Com- and was violating Section 2(a), as amended, 
mission at the conclusion of proceedings by “* * * directly or indirectly discriminat- 
on a complaint charging it with violation ing in price between * * ms different pur- 
of Section 2(a) of the Clayton Act, as chasers of its * * * automotive products and 
amended by the Robinson-Patman Act, 15 supplies of like grade and quality * * * 
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by selling said products and supplies at 
higher and less favorable prices to numerous 
small businessmen purchasers than said 
products and supplies [were] sold to various 
larger purchasers generally competitively 
engaged * * * with said less favored pur- 
chasers.” 


[Price Differentials] 


Petitioner is engaged in the manufacture 
of automotive cable and related parts for 
the replacement parts market. It sells its 
products on a nationwide basis to automo- 
tive jobbers and to oil and tire companies 
under the Whitaker brand name and under 
various private brand names. It is undis- 
puted that petitioner sold its products to 
such jobbers and oil and tire companies at 
substantially different net prices. These 
variations in net price resulted primarily 
from the application of a rebate schedule 
based on the total annual volume of pur- 
chases made, although certain of petitioner’s 
accounts were charged on the basis of a 
price schedule reached through private nego- 
tiations. Petitioner made no effort to demon- 
strate any cost justification for its pricing 
practices, nor did it show that the price 
discriminations were made in good faith to 
meet equally low prices of competitors. 


[Issues on Appeal] 


Petitioner attacks the order on the grounds 
that there was insufficient evidence to justify 
the Commission’s finding of probable injury 
to competition and that it was not accorded 
a fair hearing. 


[Injury to Competition] 


Petitioner urges that the finding of probable 
injury to competition cannot be sustainea 
because: (1) the Commission failed to prove 
injury in fact; (2) direct testimony by some 
of petitioner’s purchasers that they had not 
lost sales because of petitioner’s pricing 
policies negated a finding of probable in- 
jury; (3) petitioner’s pricing policies fol- 
lowed custom and trade practice; and (4) 
petitioner’s sales did not exceed one per 
cent of the products directly competitive 
with its own sold in the national market. 


[Fact of Injury] 


The Act, in part, prohibits a seller from 
discriminating “* * * in price between dif- 
ferent purchasers of commodities of like 
grade and quality * * * where the effect 
of such discrimination may be substantially 
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to lessen competition or tend to create a 
monopoly * * * or to injure, destroy, or 
prevent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with the 
customers of either of them * * *.” 15 
U. S. C. A. §13(a). In Corn Products Co. 
v. Federal Trade Commission [1944-1945 
TRADE CASES { 57,363], 324 U. S. 726, at p. 
738, the court stated: 


“Tt is to be observed that § 2(a) does 
not require a finding that the discrimina- 
tions in price have in fact had an adverse 
effect on competition. The statute is de- 
signed to reach such discriminations ‘in 
their incipiency,’ before the harm to com- 
petition is effected. It is enough that they 
‘may’ have the prescribed effect.” 


See also Federal Trade Commission v. Morton 
Salt Co. [1948-1949 Trape Cases { 62,247], 
334 U. S. 37, 46; National Lead Co. v. Fed- 
eral Trade Commission, 7 Cir. [1955 TRADE 
Cases § 68,211], 227 F. 2d 825, 835. 


This is not to say, however, that the 
Commission may never lose its case by 
failing to introduce evidence of injury in 
fact. In view of the statutory language of 
Section 2(a) and the well settled construc- 
tion thereof that Section 2(a) does not 
require a finding that the discriminations 
in price have in fact had an adverse effect 
on competition, we take petitioner’s con- 
tention in this regard as one that, on the 
facts of this case and particularly in light 
of the direct testimony by some of peti- 
tioner’s purchasers that they had not lost 
sales because of petitioner’s pricing policies, 
the Commission was not justified in disre- 
garding this direct evidence and basing its 
finding of probable injury on inference. 
Petitioner finds support for this argument 
in Commissioner Mason’s dissent in this 
case—the rationale of which is set forth 
in his dissenting opinion in In the Matter of 
Moog Industries, Inc., Docket 5723, aft’d 
Moog Industries, Inc. v. Federal Trade Com- 
mission, 8 Cir. [1956 Trappe Cases ¥ 68,527], 
No. 15370, decided November 5, 1956. The 
rationale of his disagreement with the 
majority opinion in the Moog case is that if 
there is no direct evidence on the ques- 
tion of injury, inference may fill the “empty 
spaces.” But the spaces had best be empty 
of direct facts before inference is permissible. 

Without questioning the soundness of 
this observation, see United States v. United 
States Gypsum Co. [1946-1947 Trapr CASES 
157,473], 67 F. Supp. 397, 450, rev’d on 
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other grounds [1948-1949 Trane CaAsEs 
{ 62,226], 333 U. S. 364, we shall pass to a 
consideration of the evidence before the 
Commission. 

[Evidence] 

The record shows price discriminations of 
considerable magnitude—ranging as high 
as 30 per cent in net buying price; that 
petitioner’s purchasers sold in a market 
where competition was keen; that these pur- 
chasers operated on small profit margins; 
that many of the purchasers found it ex- 
pedient to enter into group buying ar- 
rangements for the purpose of aggregating 
their purchases and thus obtaining higher 
volume discounts than they would other- 
wise receive on their individual volume of 
purchases. 


On the basis of these facts the Commis- 
sion found what would appear to be obvious 
—that the competitive opportunities of certain 
purchasers were injured when they had 
to pay petitioner substantially more for 
petitioner’s products than their competitors 
had to pay. Further, the inferences drawn 
by the Commission from these facts are 
not inconsistent with the evidence adduced 
by petitioner. The sum and substance of 
the testimony by petitioner’s purchasers 
was that they had not lost sales as a result 
of price cutting by their competitors in 
petitioner’s products. Whatever the inherent 
force of this testimony might otherwise be, 
it was dissipated by the fact that petitioner’s 
suggested resale prices were maintained for 
the most part. Nevertheless, it is rather 
tenuous to argue that because particular 
purchasers did not lose sales notwith- 
standing the disparate prices charged by 
petitioner, there can be no finding of probable 
injury to competition. Volume of sales does 
not constitute the only evidence that reflects 
the health of the competitive scene. See 
Bruce’s Juices v. American Can Co. [1948-1949 
TRADE CASES { 62,484], 87 F. Supp. 985, 990, 
aff'd [1950-1951 Trape Cases { 62,796] 187 
F. 2d 919, modified [1950-1951 Trap Cases 
J 62,865] 190 F. 2d 73, cert. dismissed 342 
U. S. 875. We find no basis for substituting 
our judgment for that of the Commission. 


[Meeting Competition] 

With regard to petitioner’s contention 
that its pricing policies followed custom 
and trade practice in an attempt to meet 
equally low prices of competitors, the evi- 
dence adduced by petitioner was at best 
dubious. In fact, petitioner’s president testi- 
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fied that it had always been petitioner’s 
practice to have the highest priced line 
in the market. And the fact that petitioner 
adopted and followed the discount system 
employed by its competitors does not neces- 
sarily preclude a finding of Section 2(a) 
violation. See Federal Trade Commission v. 
Staley Co. [1944-1945 Trape Cases § 57,364], 
324 U.S. 746, 753. 


[Size of Business] 


Petitioner next urges that since its sales 
did not exceed one per cent of the products 
directly competitive with its own sold in 
the national market, there can be no finding 
of a reasonable probability of injury to com- 
petition. Petitioner employed 350 personnel 
in its facilities and its annual sales volume 
for the year 1949 approximated $2,000,000.00. 
At the time of the hearing 40 to 50 per cent 
of the replacement parts market was oc- 
cupied by the major car manufacturers, but 
petitioner sold 8% per cent of the 14,000 
jobbers operating in this market. 


The Commission answered petitioner on 
this point as follows: 


“This argument loses sight of the fact 
that competitive injury between [peti- 
tioner] and its competitors is not at is- 
sue in this proceeding and [petitioner’s] 
relative position in the industry is not 
controlling to a determination that its 
pricing practices may not have had the 
effect ascribed to them by the hearing 
examiner [t.e., the injury to ‘second line 
competition’ ].” 

The Commission did not concede that 
Whitaker was insignificant in the automo- 
tive replacement parts market. There is 
adequate evidence in the record to sustain 
the Commission’s finding that petitioner was 
a major manufacturer in the replacement 
parts industry and that the amount of busi- 
ness done by petitioner was substantial. 
Petitioner’s contention in this regard is 
lacking in merit. 


However, the Commission, not satisfied 
with having proved its case, goes on to say 
in its appeal brief that: 

“&k * > we wish to emphasize that Whitaker’s 

standing among such manufacturers is 

not a material factor in connection with 
injury to customer competition.” Brief 

for Respondent at p. 21. 


[Requisite Effect on Competition] 


Petitioner’s relative position in the in- 
dustry standing alone is, of course, of no 
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particular significance, but in so far as it 
reflects relative size, this is a material factor 
which the Commission should consider. Con- 
gress has not outlawed price differentials 
per se, unjustified though they may be. The 
Act was not intended to reach every remote, 
adverse effect on competition. The effect 
must be substantial. See Standard Fashion 
Co. v. Magrane-Houston Co., 258 U. S. 346, 
357: Standard Oil Co. v. United States 
[1948-1949 Trape Cases § 62,432], 337 U. S. 
293; Minneapolis-Honeywell Regulator Co. v. 
Federal Trade Commission, 7 Cir. [1950-1951 
Trabe Cases § 62,881], 191 F. 2d 786, at p. 
790, cert. dismissed 344 U. S. 206, “And we 
construe the Act to require substantial, not 
trivial or sporadic, interference with com- 
petition to establish violation of its man- 
date.” If the discrimination complained of 
does not, cannot and will not have the 
defined effect of injury to or substantial 
lessening of competition, or tendency to 
create a monopoly, the Act has not been 
violated and the Commission is without au- 
thority to prohibit such discrimination. Anchor 
Serum Co. v. Federal Trade Commission, 7 
Cir. [1954 Trape Cases { 67,921], 217 F. 2d 
867. This is implicit in the very language 
employed by the Act. Any other construc- 
tion would turn the Act into a price control 
law contrary to its manifest purpose. We 
do not mean to suggect that the Act may 
be violated a little without fear of its sanc- 
tions but rather that insignificant “violations” 
are not, in fact or in law, violations as 
defined by the Act. If the amount of the 
discrimination is inconsequential or if the 
size of the discriminator is such that it 
strains credulity to find the requisite adverse 
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effect on competition, the Commission is 
powerless under the Act to prohibit such 
discriminations whether first line or second 
line competition be involved. 


[Fairness of Hearing] 


Finally, petitioner complains that the hear- 
ing examiner in this proceeding also held a 
hearing in a factually related matter in 
which petitioner did not participate. That 
proceeding involved eight automotive parts 
jobbers charged with knowingly inducing 
and receiving discriminatory prices by means 
of a group buying arrangement in violation 
of Section 2(f) of the Clayton Act, as 
amended. Petitioner was not a party to 
that proceeding and the issues were not the 
same as those involved in the instant case. 
Any order that might have issued in that 
proceeding could not have affected or preju- 
diced petitioner. We fail to see in what 
manner petitioner was prejudiced and peti- 
tioner does not indicate in what way it was 
prejudiced other than its assertion that such 
conduct by the hearing examiner violated 
“concepts of basic fairness.” But see Dolcin 
Corp. v. Federal Trade Commission, App. 
D. C. [1954 Trane CAses § 67,791], 219 F. 
2d 742, 745-46, cert. denied 348 U. S. 981; cf. 
Federal Trade Commission v. Cement Insti- 
tute [1948-1949 Trape CAasEs § 62,237], 333 
U. S. 683, 700-703. 


[A firmed] 


We have considered the other issues raised 
by petitioner and find them to be equally 
untenable. 


The order is affirmed. 


: [7 68,560] The Washington Professional Basketball Corporation, Inc. v. The Na- 
tional Basketball Association; Maurice Podoloff, President and Treasurer, National Basket- 
ball Association; Boston Celtics Basketball Club, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


101-355. Filed December 12, 1956. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—lInterstate Trade and 
Commerce—Application of Sherman Act to Business of Professional Basketball.—The busi- 
ness of professional basketball, as conducted by a basketball league and its constituent 
teams on a multistate basis, coupled with the sale of rights to televise and broadcast the 
games for interstate transmission, is trade or commerce among the several states within the 
meaning of the Sherman Act. The allegations of a professional basketball company’s com- 
plaint that it was denied participation in the business by an alleged illegal conspiracy were 
held to state a claim upon which relief could be granted. 


See Combinations and Conspiracies, Vol. 1, § 2035.153. 
1 68,560 
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Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintiff—A professional basketball company which 
alleged that it was denied participation in the business of professional basketball by an 
alleged illegal conspiracy between a basketball association and others was held to have a 
standing to sue for damages. Even though the company never owned a playing team, the 
company’s complaint alleged that it did everything required of it to acquire a professional 
basketball team and was prevented from completing that acquisition solely by the defend- 
ants’ alleged illegal conspiracy. The complaint was held to state a claim upon which relief 
could be granted. 


See Private Enforcement and Procedure, Vol. 2, § 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Prior Ad- 
judication.—In an action by a professional basketball company alleging that it was denied 
participation in the business of professional basketball by an illegal conspiracy between a 
basketball association and others, the denial of a temporary injunction in a prior suit 
brought by the company against certain defendants in the instant action was held not to 
hold for all purposes that the company was not a party aggrieved under the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, { 9010.355. 
For the plaintiff: Paul, Weiss, Rifkind, Wharton & Garrison, New York, N. Y. 


For the defendants: Simpson, Thacher & Bartlett, New York, N. Y., for National 
Basketball Association, Maurice Podoloff, Boston Celtics Basketball Club, Inc., Zollner 
Machine Works, Inc., Minneapolis Basketball, Inc., Madison Square Garden Corp., and 


Syracuse Professional Basketball Club, Inc. 


Memorandum 
[Professional Basketball as Trade] 


SmpNEY SUGARMAN, District Judge [Jn full 
text]: The business of professional basket- 
ball, as conducted by The National Basket- 
ball League and its constituent teams on a 
multistate basis, coupled with the sale of 
rights to televise and broadcast the games 
for interstate transmission, is trade or com- 
merce among the several States within the 
meaning of the Sherman Act.’ The allega- 
tions of the complaint which, on these mo- 
tions to dismiss must be deemed true, that 
plaintiff was denied participation therein 
by the defendants’ alleged illegal conspiracy, 
states a claim upon which relief can be 
granted. 

[Right to Sue] 


Plaintiff has standing to sue. Even though 
it never actually owned a playing team, the 
complaint alleges, which must on this mo- 
tion be accepted as true, that plaintiff did 
everything required of it to acquire the 
remnants of the defunct Baltimore Bullets 
and was prevented from completing that 
acquisition solely by the defendants’ al- 
leged illegal conspiracy complained of. The 


denial of a temporary injunction in a prior 
suit? was based on “a very definite issue 
of fact as to whether, in fact, any binding 
contract was ever entered into” and “the 
absence of evidentiary proof that such con- 
tract was entered into” in the light of the 
defendants’ denial there “that any such con- 
tract was entered into.” That decision did 
not hold for all purposes that plaintiff was 
not a party aggrieved under the anti-trust 
laws. 


The complaint seeks damages on a cause 
of action for an alleged illegal interference 
by defendants with planitiff’s claimed right 
to engage in the professional basketball 
business upon several grounds: federal anti- 
trust statute; common law tort; unlawful 
interference with a contract between plain- 
tiff and another. Thus the case is one 
wherein this court has the right to decide 
all questions in the case even though it might 
ultimately decide the federal question ad- 
versely to the plaintiff. 


[Motions to Dismiss Denied] 


Motions by defendants National Basket- 
ball Association, Podoloff, Madison Square 


1U. 8. v. International Boxing Club [1955 
TRADE CASES {f 67,941], 348 U. S. 236. 

2 Washington Professional Basketball Corpo- 
ration v. National Basketball Assoc. et al. (S. D. 
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N. Y.) [1955 TRADE CASES f 68,062], 131 F. 


Supp. 596. 
3 Strachman v. Palmer et al., 1st Cir., 177 F. 


2d 427. 
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Garden Corp., Inc. and Syracuse Profes- 
sional Basketball Club, Inc. to dismiss the 
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Works, Inc. and Minneapolis Basketball, 
Inc. to dismiss the complaint are severally 


denied. 
It is so ordered. 


first claim and by defendants Boston Cel- 
tics Basketball Club, Inc., Zollner Machine 


[68,561] Dallas General Drivers, Warehousemen and Helpers, et al. v. Wamix, Inc. 
of Dallas, Texas. 


In the Supreme Court of Texas. No. A-5503. Dated October 10, 1956. 
From Dallas County, Tenth District. 


Texas Antitrust Laws 


Combinations and Conspiracies Under State Laws—Labor Unions—Picketing— 
Legality—Where a union placed pickets at an employer’s ready-mixed concrete manu- 
facturing plants and had roving or ambulatory pickets follow the employer’s trucks to 
job sites of construction projects and establish picket lines, exhibiting banners stating 
that the trucks were driven by strike breakers, with the result that some of those employed 
on the construction projects refused to work and pour concrete as long as the picket lines 
were at the job sites, such picketing was not a part of a conspiracy in restraint of trade 
in violation of the Texas antitrust laws. It is not a violation of the State’s antitrust laws 
for workmen to agree to strike and peacefully picket their employer, with whom they 
have a dispute over wages, in an endeavor to enlist the sympathy of others and to induce 
them not to do business with their employer or to induce their fellow employees to cease 
work. Also, it is not a violation of such laws for other workmen to honor a picket line. 


See Combinations and Conspiracies, Vol. 1, | 2445.46. 
For the petitioners: Houston Clinton, Jr. (Mullinax & Wells), Dallas, Tex. 


For the respondent: 
Scurlock & Eidson), Fort Worth, Tex. 


[Labor Dispute] 


Roperrt W. CAtvert, Justice [In full text 
except for omissions indicated by asterisks]: 
A brief history of the relationship between 
the parties is necessary to an understanding 
of our discussion of the questions involved 
in this case. That history may be found, in 
large part, in the opinion of the United 
States Court of Appeals, Fifth Circuit, in 
National Labor Relations Board v. Concrete 
Haulers, Inc., et al., 212 F. 2d 477. The 
parties will be referred to in this opinion 
as Union and Wamix, respectively. 

In May, 1951, Union, having 
signatures of eight of Wamix’s 
truck drivers, requested Wamix to enter 
into negotiations for a contract. Wamix 
refused, and on June 7, 1951, the eight 
drivers holding union cards left the plant 
and established a picket line. Thereupon 
Wamix notified the striking drivers that 
they would be replaced if they did not return 
to work. 


obtained 
fourteen 


[NLRB Ruling) 


The National Labor Relations Board took 
jurisdiction of the controversy under its 
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Sam R. Sayers and Joseph A. Jenkins (Rawlings, Sayers, 


finding, contrary to Wamix’s contention, 
that Wamix was “engaged in commerce 
within the meaning of the Act” and that it 
“furnished material valued in excess of 
$50,000 annually to enterprises engaged in 
performing services outside the State of 
Texas in the value of $25,000 annually.” 


The NLRB found, after hearing, that in 
refusing to bargain with Union Wamix had 
violated Section 8 (a) (5) of the Labor- 
Management Relations Act, 29 U. S. C. A. 
§ 151, et seg., popularly known as the Taft- 
Hartley Act, and that the strike of the 
drivers was “an unfair-labor-practice strike.” 
The NLRB found further that Wamix, by 
threatening the strikers with loss of their 
jobs, had violated Section 8(a)(1) of the 
Act and had also violated Section 8(a) (1) 
by interrogating two employees concerning 
their membership in the union. On August 
12, 1953, the Board ordered Wamix to 
reinstate, upon application, those strikers 
not already reinstated, and to make them 
whole for any loss of pay. It also ordered 
Wamix to bargain with Union with respect 
to a contract covering wages, hours and 
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working conditions. This order was en- 
forced by the United States Court of Ap- 
peals, Fifth Circuit. 212 F. 2d 477. The 
judgment of the court was rendered on 
May 6, 1954. : 


[New NLRB Standard] 


On July 15, 1954, the NLRB adopted new 
and more restrictive standards for deter- 
mining whether the impact of a particular 
business on interstate commerce was such 
as to justify the Board in taking jurisdiction 
of a labor dispute to which such business 
was a party. 


[Strike] 


On July 23, 1954, Wamix and Union 
began negotiations looking to the execution 
of a contract and the negotiations continued 
to September 23. During the negotiations 
Wamix submitted five different contracts 
for Union’s consideration and Union sub- 
mitted three contracts for Wamix’s con- 
sideration, but no agreement was reached. 
On September 23rd Union’s representatives 
broke off negotiations and on September 
30th ten Wamix employees established a 
picket line. Wamix replaced the striking 
employees on a permanent basis with new 
employees. 


[Modification of Order Sought] 


In the meantime, on September 18th, 
Wamix filed in the United States Court of 
Appeals, Fifth Circuit, a motion to modify 
the enforcement order theretofore rendered 
so as to relieve it of the obligation to 
continue to bargain with Union. The basis 
of its motion was that the nature of its 
business was such that it did not meet the 
new standards set by the NLRB as pre- 
requisite to the taking of jurisdiction. The 
motion was opposed by the NLRB. On 
October 16th the Court entered its order 
denying the motion to modify. 215 F. 2d 959. 


[Instant Suit] 


It was in the light of the foregoing his- 
torical background that Wamix, on October 
18th, filed this suit against Union and cer- 
tain individual defendants seeking damages, 
a restraining order, and a temporary and 
permanent injunction. The purpose of the 
injunctive relief sought was to prohibit the 
picketing activities of Union and the other 
defendants. 


Trade Regulation Reports 


Cited 1956 Trade Cases 
Dallas General Drivers, Warehousemen and Helpers v. Wamu, Inc. 
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[Trial Court] 


The trial court granted a restraining order 
without a hearing, and, upon a hearing, 
granted a temporary injunction enjoining 
and restraining the defendants as follows: 
(1) From picketing plaintiff’s concrete hauler 
and mixer trucks at or near premises where 
five named construction companies were 
engaged in construction projects, and on or 
near premises “where any other persons, 
firms or corporations are engaged in con- 
structing buildings or other work and are 
purchasing or desirous of purchasing plain- 
tiff’s concrete, and from establishing and 
maintaining ambulatory and roving pickets 
to follow or accompany any of plaintiff's 
hauler-mixer trucks while operating in the 
usual course of business in the delivery of 
Red-D-Mix concrete to any job site.” (2) 
From publishing orally or in writing any 
statement to the effect or implying that 
Wamix trucks were being driven by strike 
breakers or that all regular Wamix drivers 
were on strike. (3) From using insulting, 
threatening and indecent language toward 
any Wamix employees, who desire to work, 
for the purpose of interfering with, hinder- 
ing and intimidating such employees. The 
judgment was affirmed by the Court of Civil 
Appeals. 281 S. W. 2d 738. 

The trial judge filed extensive findings of 
fact and conclusions of law in support of his 
judgment. They are set out in full in the 
opinion of the Court of Civil Appeals, 281 
S. W. 2d 738-744, and need not be repeated 
in full in this opinion. The pertinent find- 
ings of fact will be summarized later. 

reo ar 

[Jurisdiction | 


Having held that the district court did 
not err in taking jurisdiction of this suit 
we come now to consider whether the 
temporary injunction issued by that court 
should be sustained or whether it should 
be dissolved. 


[Temporary Injunction] 


We are aware, of course, that the issuance 
of a temporary injunction to preserve the 
status quo pending a final trial of a suit 
on its merits is largely discretionary with 
a trial judge and that his judgment will be 
reversed only where the issuance of the 
writ was a clear abuse of discretion. Texas 
Foundries, Inc. v. I. M. & F. W. Union, 151 
Tex. 239, 248 S. W. 2d 460; Transport Co. of 
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Texas v. Robertson Transports, Inc., 152 Tex. 
551, 261 S. W. 2d 549. On the other hand, 
it is equally well settled that a temporary 
injunction will be dissolved if it is based 
upon an erroneous application of the law 
to the facts. Southland Life Ins. Co. v. Egan, 
126 Tex. 160, 86 S. W. 2d 722. 


We consider, then, whether a correct 
application of law to the pertinent facts in 
evidence will support the injunction. We 
will consider separately, in inverse order, 
the three prongs of the temporary injunc- 
tion heretofore noted, which for better 
understanding we repeat. 


[Threatening Language] 


(3) From using insulting, threatening and 
indecent language toward any Wamix em- 
ployees, who desire to work, for the purpose 
of interfering with, hindering and intimidat- 
ing such employees. 


The only evidence of the use by the de- 
fendants of what might be deemed by some 
to be insulting or indecent language is that 
on one occasion the foreman of one of the 
construction projects refused to permit a 
Wamix driver to deliver his concrete while 
pickets were passing in front of the entrance 
to the project, whereupon one of the defend- 
ant strikers said to the driver: ‘We got 
her tied up, haven’t we, you damned scab.” 

* * x 


* * * The real question here, then, is 
this: does the one isolated reference to a 
Wamix employee as “a damned scab,” the 
reference being made twelve days before the 
filing of suit and being the only untoward 
statement made by a picket during the entire 
period of eighteen days between the station- 
ing of pickets and the filing of suit justify 
the conclusion that unless restrained and 
enjoined therefrom defendants would, in 
reasonable probability, use such insulting, 
threatening and indecent language toward 
Wamix employees as was calculated to in- 
timidate and coerce them not to perform 
their duties to their employer? We think 
not. This part of the injunction will be 
dissolved without prejudice to the right of 
the trial court to reinstate it if future con- 
duct of the defendants should authorize it. 


[Strike Breakers—Writings| 


(2) From publishing orally or in writing 
any statement to the effect or implying that 
Wamix trucks were being driven by strike 
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breakers or that all regular Wamix drivers 
were on strike. 

The only evidence and finding of fact 
supporting this phase of the injunction was 
that the pickets carried banners reading: 


“These Wamix trucks are being driven by 
strike breakers. Regular drivers are on 
strike. We are not picketing for any other 
company. Local 745.” 
The court concluded that the banners were 
false and untrue because Wamix trucks 
were not being driven by strike breakers 
and none of the 29 or 30 drivers then em- 
ployed by plaintiff was on strike. As here- 
tofore noted, other findings of fact show 
that ten regular Wamix employees were on 
strike and assisting in the picketing and 
that Wamix had replaced these ten striking 
employees with others. 


The legend on the banner was not false. 
At most it carried one slightly false im- 
plication. The statement that the trucks 
were “being driven by strike breakers” was 
true. One court (a city magistrates court 
in New York) has accepted the dictionary 
definition of “strike breaker” as “one who 
takes the place of a workman on strike’. 
People v. Kaye, 165 Misc. 663, 1 N. Y. S. 
2d 354. But it seems to us the dictionary 
definition as related to a labor dispute is 
entirely too restrictive. The one certain 
hope for Wamix to break the strike was to 
keep all of its trucks in full operation. To 
this extent all those driving the trucks were 
strike breakers. The statement “Regular 
drivers are on strike” was literally true also. 
The ten regular drivers who went on strike 
did not by virtue of being replaced by 
Wamix lose the right to refer to themselves 
as ‘regiilar’ drivers’ 34 *7Le “Phis® partlot 
the injunction will be dissolved. 


[Picketing] 


(1) From picketing plaintiff’s concrete 
hauler and mixer trucks at or near premises 
where five named construction companies 
were engaged in construction projects, and 
on or near premises where any other per- 
sons, firms or corporations are engaged in 
constructing buildings or other work and 
are purchasing or desirous of purchasing 
plaintiffs concrete, and from establishing 
and maintaining ambulatory and roving 
pickets to follow or accompany any of plain- 
tiffs hauler-mixer trucks while operating in 
the usual course of business in the delivery 
of Red-D-Mix concrete to any job site.” 
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It is disclosed by the evidence and the 
findings of fact that Wamix owns four 
manufacturing plants and is in the business 
of selling ready-mixed concrete, some of 
which is mixed at their plants and hauled 
in leased trucks to the job site of the 
purchaser and some of which is mixed in a 
mix-mobile located at the job site. Concrete 
must be used within an hour after it reaches 
the job site or it will become valueless. 


Union and the other defendants not only 
put pickets at Wamix’s manufacturing plants 
but also had roving or ambulatory pickets 
follow Wamix trucks to job sites of con- 
struction projects and there establish a 
picket line, exhibiting the banners hereto- 
fore described, with the result that some 
of those employed on the construction projects 
would refuse to work and pour concrete as 
long as the picket line was at the job site. 
There is no claim or evidence that the 
pickets went upon private property, and the 
record reflects that the pickets left the job 
sites when the Wamix trucks left. 


[Texas Antitrust Law] 


It was the type of picketing thus described 
that was enjoined. The trial court concluded 
that the picketing was a part of a conspiracy 


Cited 1956 Trade Cases 
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in restraint of trade in violation of state 
anti-trust laws, Arts. 7426 and 7428, R. C. S. 
1925, and Arts. 1632, 1634 and 1635, Penal 
Code, 1925, and was secondary picketing in 
violation of Article 5154f, Vernon’s Anno- 
tated Texas Statutes. As we view the facts, 
it was neither. 


It is not a conspiracy in restraint of trade 
or a violation of the anti-trust laws of this 
state for workmen to agree to strike and 
peacefully picket their employer, with whom 
they have a dispute over wages, in an 
endeavor to enlist the sympathy of others 
and to induce them not to do business with 
their employer, or to induce their fellow 
employees to cease work. Neither is it a 
conspiracy in restraint of trade nor a viola- 
tion of state anti-trust laws for other work- 
men to honor a picket line. Ex Parte Henry, 
147 Tex. 315, 215 S. W. 2d 588, 594. 


SMiost a rns 


[Ruling] 


The judgments of the courts below are 
reformed and the writ of temporary injunc- 
tion issued by the trial court modified in 
keeping with this opinion and, as reformed 
and modified, are affirmed. Costs are divided 
equally between the parties. 


[ff 68,562] Olin Mathieson Chemical Corporation v. Maurice Donnelly. 


In the Superior Court of New Jersey, Chancery Division, Salem County. Civil Action. 
Docket C-2685-55. Decided December 11, 1956, Filed December 14, 1956. 


New Jersey Fair Trade Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Closing Out 
Sales and Bankruptcy Sales—Applicability of Exemptions to Person Purchasing at Sales. 
—A person who has purchased fair traded products below their established fair trade 
prices at closing out sales, bankruptcy sales, and auction sales cannot resell such products 
at prices below the established fair trade prices. The New Jersey Fair Trade Act does 
not permit the resale of such products below their established prices, even though the 
products were legally acquired below the fair trade prices at sales consummated under 
one or more of the exemptions contained in the Act. The resales were not made under 
any of the exemptions contained in the Act. 


See Fair Trade, Vol. 1, f 3222.32, 3234. 
For the plaintiff: Joseph Narrow, Salem, N. J. 
For the defendant: W. T. Hilliard, III, Salem, N. J. 


herewith are admitted. The facts disclose 
that the plaintiff is engaged in the business 
of manufacturing fire arms and loaded am- 
munition, which it sells and distributes 
throughout the entire United States under 
its trade-mark, brand or name. 


Conclusions 
[Fair Trade Violations] 


HaneMAn, Judge [Jn full text]: This is 
a motion for summary judgment by the 
plaintiff. All of the facts in connection 
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The defendant operates a store in Salem, 
New Jersey, in which he has been engaged 
in selling at retail plaintiff's branded com- 
modities below the fair trade price estab- 
lished by the plaintiff. 


On March 30, 1956 defendant had writ- 
ten notice that plaintiff’s commodities were 
fair-traded in New Jersey and at that time 
he received plaintiff’s fair trade price list. 
In spite thereof, defendant has continued 
to sell plaintiff's commodities below the 
fair trade prices fixed by the plaintiff. 


[Defense] 

The sole question remaining to be de- 
cided is defendant’s contention that since he 
purchased various articles of plaintiff’s branded 
merchandise at closing-out sales, bankruptcy 
sales and auction sales, that as a conse- 
quence he may sell the same at a price 
below the fair trade price established by 
the plaintiff. In that connection he relies 
upon N. J. S. A. 56:4-5(2) (a) (b)(c), which 
reads as follows: 

“(2) Such provisions in any contract 
shall be deemed to contain or imply con- 
ditions that such commodities may be 
resold without reference to such agree- 
ment in the following cases: 

“(a) In closing out the owner’s stock 
for the purpose of discontinuing delivery 
any such commodity; 

“(b) When the goods are damaged or 
deteriorated in quality, and notice is given 
the public thereof; 

“(b) By an officer acting under orders 
of any court.” 
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It is admitted that the defendant is en- 
gaged in neither a sale closing out his stock 
for the purpose of discontinuing delivery of 
the commodity here involved, nor that the 
goods are damaged or deteriorated in quality, 
nor that the sale is by an officer acting 
under the orders of any court. He suggests, 
however, that in the light of the fact that 
the articles purchased by him at a price 
below the established fair trade price were 
legally so acquired under sales consummated 
under one or more of the above referred to 
exceptions; that the statute, by implication, 
permits the re-sale at a price below the 
established fair trade price. 


[Judgment for Fair Trader] 


Having in mind the professed legislative 
policy of protection of the producer’s prop- 
erty in his trade-mark, it would appear that the 
defendant’s contention it [is] without merit. 
There would seem to be no reason or neces- 
sity for permitting the defendant to profit 
by the good will built up by the owner or 
producer by a sale below the established 
fair trade price, even though he had acquired 
the merchandise here involved by means of 
one of the methods set forth in the above 
statute. To permit such retail sales as here 
sought by the defendant would open the 
door to circumvention of the legislative 
policy. 

It is therefore here held that defendant’s 
contention is without merit, and judgment 
for the plaintiff will therefore be entered. 


[| 68,563] Sunbeam Corporation v. Gilbert Simmons Associates, Inc. 
In the Supreme Court of Florida. June Term, A. D. 1956. En Banc. Case No. 27,954. 


Filed December 19, 1956. 


An appeal from the Circuit Court for Dade County, Rosrrr L. Fioyp, Judge. 


Florida Fair Trade Act 

Fair Trade—Enforcement of Fair Trade Prices—Nonsigners—Enforcement Suits— 
Interference with Fair Trade Distribution System—Florida Public Policy.—A fair trader’s 
complaint alleging (1) that it has adopted a uniform fair trade contract system whereby 
all of its products are sold through distributors who enter into contracts with it and 
agree to maintain wholesale prices and to sell only to retailers who contract with it to 
maintain retail prices, (2) that the defendant, notwithstanding notice of the contract dis- 
tribution system, has refused to execute a contract, has succeeded in interfering with the 
fair trader’s contracts, and has induced distributors or retailers to sell the fair trader’s 
products to the defendant in violation of the contracts with such distributors or retailers 
and (3) that the defendant has resold the products acquired from such distributors or 
retailers at prices less than those fixed by the fair traders was properly dismissed on the 
ground that it failed to state a claim upon which relief could be granted. The trial court 
correctly concluded that preventing a nonsigner of a fair trade contract from buying goods 
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1956 Tr. 72,263 
Sunbeam Corp. v. Gilbert Simmons Associates, Inc. 

diminishes the scope of competition just as surely as preventing the nonsigner from selling 
goods below fair trade prices, even though it is a more indirect means of accomplishing the 
same objective. The end result is the same as that which has been condemned as violative 


of the public policy of Florida. 
See Fair Trade, Vol. 1, J 3258.11, 3320. 


For the appellant: Douglas D. Batchelor, Earl D. Warren, Herman T. Van Mell 
(Chicago, Ill.), and Smathers, Thompson & Dyer. 


For the appellee: Myers, Heiman & Kaplan. 


[Fair Trade Contracts—Interference | 


Hosson, Justice [In full text]: Plaintiff 
here appeals from a final decree dismissing 
its complaint, with prejudice, for failure to 
state a claim upon which relief could be 
granted. 


The material facts alleged in the com- 
plaint are substantially as follows: Plaintiff 
manufactures electrical appliances. In all 
states having contract fair trade laws, in- 
cluding Florida, plaintiff has adopted a uni- 
form fair trade contract system whereby all 
items manufactured by plaintiff are sold 
through distributors who enter contracts 
with plaintiff and agree to maintain whole- 
sale prices fixed by plaintiff. These dis- 
tributors also agree to sell only to retailers 
who contract with plaintiff to maintain re- 
tail prices. Defendant, notwithstanding notice 
of plaintiff’s contract distribution system, 
has refused to execute a contract but has 
succeeded in interfering with plaintiffs 
contracts and has induced distributors or re- 
tailers to sell plaintiff’s products to defend- 
ant in violation of plaintiff’s contracts with 
such distributors or retailers. Plaintiff's prod- 
ucts acquired by defendant have been resold 
by defendant at prices less than those fixed 
by plaintiff’s contracts for resale. The com- 
plaint prayed for injunctive relief, an ac- 
counting, and damages, including punitive 
damages. 


[Trial Court Ruling] 


The chancellor granted defendant’s motion 
to dismiss the complaint and entered a final 
decree in which he reviewed our decisions 
in Miles Laboratories, Inc. v. Eckerd, Fla. 
[1954 Trave Cases { 67,700], 73 So. 2d 680; 
Liquor Stores, Inc., et al. v. Continental Dis- 
tilling Corp. [1948-1949 TravE Cases { 62,396], 
40 So, 2d 371; and Seagram-Distillers Corp. 
v. Ben Greene, Inc. [1950-1951 TRADE CASES 
{ 62,913], 54 So. 2d 235, as well as the deci- 
sion of the United States Court of Appeals 
for the Fifth Circuit in Sunbeam Corp. v. 
Masters of Miami, Inc. [1955 TRADE CASES 


Trade Regulation Reports 


1 68,099], 225 F. 2d 191, (wherein a factual 
situation identical with this was under con- 
sideration) and concluded that “preventing 
non-signers from buying goods diminishes 
the scope of competition just as surely as 
preventing them from selling them below 
the fair trade price, though it is true that 
it is a more indirect means of accomplishing 
the same objective.” The chancellor ob- 
served that the same conclusion had been 
reached by the Supreme Court of Michigan 
in Argus Cameras, Inc. v. Hall of Distribu- 
tors, Inc. [1955 Trapve Cases { 68,151], 343 
Mich. 54, 72 N. W. 2d 152, and by the 
United States Court of Appeals of the Fifth 
Circuit in Sunbeam Corp. v. Masters of Miami, 
Inc., supra. 
[Public Policy] 


We agree, and we find no error in the 
chancellor’s disposition of this case. Our 
pronouncements regarding the public policy 
of Florida will be found in the cases decided 
by this court which are cited above, and 
there is no present need for a restatement 
of these now-familiar principles. The pat- 
tern of operation disclosed by the allegations 
of the complaint before us represents a 
slightly different approach, on the part of 
the manufacturer, from those which we 
have previously considered, but the end re- 
sult is the same as that which we have 
repeatedly condemned as violative of the 
public policy of Florida. 


[Decree Affirmed] 


In reaching his conclusion, which we 
approve, the chancellor did not find it neces- 
sary to pass upon the constitutionality of 
Chapter 541, Florida Statutes, nor do we. 
We hold only that for the foregoing reasons 
no error has been shown, and the final 
decree appealed from must be, and it is 
hereby, affirmed. 

Drew, C. J., THomaAs, THoRNAL and O’Con- 
NELL, JJ., and GiLLIs, Associate Justice, 
Concur. 

Rospgrts, J., Dissents. 
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Schwing Motor Co., Inc. v. Hudson Sales Corp. 

[68,564] Schwing Motor Company, Incorporated v. Hudson Sales Corporation, 

Hudson Motor Car Company, Bankert Hudson, Inc., Martin A. Bankert, Frank Burnham, 
and Claude W. Margetts. 


Belair Road Hudson, Inc. v. Hudson Sales Corporation, Hudson Motor Car Company, 
Bankert Hudson, Inc., Martin A. Bankert, Frank Burnham, and Claude W. Margetts. 


In the United States Court of Appeals for the Fourth Circuit. Nos. 7220, 7221. 


Argued November 8, 1956. Decided December 17, 1956. 


Appeals from the United States District Court for the District of Maryland, at 
Baltimore. THOMSEN, Judge. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Monopolies—Refusal to Renew Automobile Dealer 
Franchise—Exclusive Dealerships—Legality——A trial court ruling that two Baltimore 
automobile dealers, whose expiring franchises were not renewed by a manufacturer of 
automobiles, failed to show in their treble damage action complaints, alleging that the 
manufacturer conspired with another automobile dealer to give such dealer a monopoly 
in the sale of the manufacturer’s. automobiles and parts in the Baltimore area, any un- 
reasonable restraint of interstate commerce, any monopoly forbidden by the antitrust 
laws, or any injury to the public sufficient to support an action for treble damages was 
affirmed. 


See Combinations and Conspiracies, Vol. 1, { 2005.355, 2005.670, 2005.785, 2015.101; 
Monopolies, Vol. 1, {2610.300, 2610.720; Private Enforcement and Procedure, Vol. 2, 
J 9009.475. 


For the appellants: Wilson K. Barnes (D. Sylvan Friedman on brief). 


For the appellees: William L. Marbury and Roger A. Clapp (John Martin Jones, 
Jr., Richard W. Lawson, John S. Stanley, and Hershey, Donaldson, Williams & Stanley 
on brief). 


Affirming a decision of the U. S. District Court, District of Maryland, 1956 Trade 
Cases { 68,292. 


Before Parker, Chief Judge, and Soper and Sopetorr, Circuit Judges. 


[Dismissals Affirmed] 


Per CurtaM: [In full text]: These are ap- 
peals from orders dismissing on the plead- 
ings actions by two local automobile dealers 
to recover damages under the Sherman and 
Clayton antitrust acts from an automobile 
manufacturer’s sales corporation and a local 
dealer to whom an exclusive dealership or 
agency had been granted. The plaintiffs had 
formerly held dealership contracts with the 
sales corporation of the manufacturer for 
dealing in the make of automobiles in ques- 
tion; but there is no claim of right to re- 
cover damages on account of breach of 
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contract; and there is no allegation or con- 
tention that the exclusive dealership was a 
part of or incidental to any conspiracy or 
agreement to monopolize or restrain trade 
between manufacturers or wholesale dealers. 
The facts are fully stated in the opinion 
of the District Judge and we agree with 
him that no violation of the Sherman or 
Clayton Acts is alleged for reasons ade- 
quately stated in his opinion, which is 
adopted as the opinion of this court. See 
Schwing Motor Co. v. Hudson Sales Corpora- 
We [1956 TRADE Cases { 68,292] 138 F. Supp. 
9. 


Affirmed. 
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mh 68,565] Sunbeam Corporation v. Samuel J. Berman; Samuel J. Berman, doing 
business under the trade name and style of Jules Jewelers, et al. 


In the District Court in and for the City and County of Denver, State of Colorado. 
Civil Action No. B-12889, Div. 4. Filed October 25, 1956. 


Colorado Fair Trade Act 


Fair Trade—Validity of Contract—Advertising, Offering for Sale, or Selling Below 
Fair Trade Prices—Contracting Party.—In issuing a permanent injunction in a fair trade 
enforcement action, the court ruled that the fair trade contract involved in the action was 
lawful and enforceable between the parties, that a manufacturer may lawfully enter into 
contracts with its dealers fixing the resale prices of its products, that sales at less than 
the agreed price by a dealer who has signed such a contract should be enjoined because 
of the irreparable injury resulting to the manufacturer and its business, and that a 
manufacturer who has maintained a consistent policy of selling its products only through 
dealers who have signed fair trade contracts with it has established a valuable property 
right in that method of distribution and such right is entitled to protection under the laws 
of Colorado. 


See Fair Trade, Vol. 1, § 3130.07, 3256. 


For the plaintiff: Max D. Melville, Fred M. Winner, and Landels and Weigel, by 


Stanley A. Weigel. 


For the defendants: Leo S. Moses. 


Permanent Injunction 


Epwarp J. Keatinc, Judge [Jn full text 
except for Exhibits A and B]: This matter 
having come regularly on to be heard on 
October 18, 1956, before Hon. Edward J. 
Keating, one of the judges of the District 
Court of the City and County of Denver, 
State of Colorado, on plaintiff’s application 
for a temporary restraining order, and the 
Court having issued said temporary restrain- 
ing order on October 18, 1956, at 3:15 
o’clock p.m. restraining and enjoining de- 
fendants from advertising, offering for sale 
or selling any of the products or commodi- 
ties manufactured by plaintiff at less than 
the prices permitted under the Fair Trade 
Contract (together with its applicable sup- 
plement) entered into between plaintiff and 
defendant Berman, individually and doing 
business as Jules Jewelers, a copy of said 
temporary restraining order being attached 
hereto as Exhibit A [not reproduced] hereof; 
and, 

The Court having duly set for hearing 
plaintiff's application for a temporary in- 
junction on October 25, 1956, at 9:00 o’clock, 
a.m. in Division 4 of the District Court of the 
City and County of Denver ; and, 


Copies of the summons, complaint, tempo- 
rary restraining order and notice of hear- 
ing on said application for a temporary 
injunction having been duly served on de- 
fendant Berman, individually and doing 
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business as Jules Jewelers, in the City and 
County of Denver, State of Colorado, on 
October 19, 1956; and, 


Defendant Berman, individually and doing 
business as Jules Jewelers, having entered 
his general appearance in the above entitled 
case, and having admitted the jurisdiction 
of this Court over him and over the sub- 
ject matter of this action; and, 


The Court having read the pleadings, 
affidavits and stipulation on file in the above 
entitled case, having heard the statements 
of counsel, and having made an independent 
investigation of the applicable law, 


Doth Find: 

1. Plaintiff and defendant Samuel J. Ber- 
man, individually and doing business as 
Jules Jewelers, entered into a Fair Trade 
contract on April 21, 1955, a copy of which 
is attached as Exhibit B [not reproduced] 
hereof, which contract was at all times 
mentioned in the complaint, and now is, in 
full force and effect. 

2. Defendant Berman, individually and 
doing business as Jules Jewelers, has vio- 
lated and breached the terms of his said 
contract with plaintiff in that he had sold 
plaintiff’s products and commodities at less 
than the agreed prices as set forth in said 
contract and the supplements thereto, and 
said defendant has threatened to make ad- 
ditional sales in the future at less than said 
agreed prices. 
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3. Such sales by said defendant have 
caused, and unless restrained and enjoined 
will continue to cause, discord and dis- 
satisfaction generally among retail dealers 
selling plaintiff's said commodities, and will 
cause contract violations by others who have 
executed similar contracts with plaintiff; 
and said acts of defendant has obstructed, 
and unless restrained and enjoined will con- 
tinue to obstruct, the free flow in commerce 
of plaintiff's commodities to ultimate con- 
sumers, will precipitate a price war on said 
commodities, and will ultimately result in 
curtailing sales of plaintiff’s products and 
commodities or will drive them off the 
market altogether. Defendant’s said acts 
have caused, and unless restrained and en- 
joined will continue to cause, irreparable 
damage to plaintiff’s business, its goodwill, 
trademarks, brands and names. 


Wherefore, The Court Concludes: 


A. Said contract (a copy of which is at- 
tached as Exhibit B [not reproduced] hereof) 
is lawful and enforceable between the parties 
in accordance with its terms and in accord- 
ance with the laws of the State of Colorado. 


B. A manufacturer may lawfully enter 
into contracts between it and its dealers by 
which the resale price of the manufacturer’s 
products are fixed, and sales at less than 
the agreed price by a dealer who has signed 
such a contract with the manufacturer 
should be enjoined because of the irrepar- 
able harm and injury resulting to the manu- 
facturer and its business as a result of such 
sales. 


C. A manufacturer has a lawful right 
to establish its own merchandising methods 
and pattern of distribution of its products, 
and it may fix by contract the selling price 
of its products to the public, and the Court 
judicially notices that sales by a single 
dealer of the manufacturer’s products at 
less than the agreed resale price inevitably 
causes dealers throughout the trade area 
who have signed contracts with the manu- 
facturer to breach such contracts. 


D. A manufacuturer who has maintained 
a consistent policy of selling its products 
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only through dealers who have signed Fair 
Trade Agreements with it has established 
a valuable property right in that method of 
distribution, which right is entitled to pro- 
tection under the laws of the State of 
Colorado. 


E. Defendant Berman’s said acts have 
caused, and, if permitted to continue, will 
cause in the future, irreparable harm and 
injury to plaintiff, its business, property 
rights, trademarks, brands and names. 

Now, Therefore, Be It, And It Is Hereby 
Ordered that a permanent injunction be, and 
the same is hereby granted to plaintiff, per- 
manently enjoining and restraining defend- 
ant Samuel J. Berman, individually and 
doing business as Jules Jewelers, his agents, 
employees, successors and assigns, and all 
persons acting under his direction and con- 
trol, or in his aid, from advertising, offer- 
ing for sale or selling any of plaintiff’s 
commodities or products at less than the 
prices established by plaintiff in accord- 
ance with its Fair Trade Contract and its 
applicable supplements thereto (a copy of 
said contract being attached hereto as Ex- 
hibit B [not reproduced] hereof) ; and from 
making any allowance, gift, rebate or con- 
cession in connection with the advertising, 
offering for sale or selling of any of said 
commodities at said prices; from advertis- 
ing, offering for sale or selling any of said 
commodities at less than said prices by 
means of any subterfuge, device, combina- 
tion, sham or other indirection. 


A copy of this injunction shall be served 
on said defendant Samuel J. Berman, in- 
dividually and doing business as Jules 
Jewelers, and judgment shall enter in ac- 
cordance with the terms of this permanent 
injunction and in favor of plaintiff for its 
costs. 


The bond heretofore filed by plaintiff as 
set forth in said temporary restraining or- 
der (Exhibit A [not reproduced] hereof) is 
ordered discharged, and the surety thereon 
is ordered released. 


es 
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[] 68,566] Louisiana Petroleum Retail Dealers, Inc., et al. v. The Texas Company, 
et al. 


; In the United States District Court for the Western District of Louisiana, Shreveport 
Division. Civil Action No. 5431. Dated December 7, 1956. 


Louisiana Constitution and Antitrust Laws and Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Injunctive Relief—Antitrust Law 
Violation as Defense—Relation Between Antitrust Violation Asserted in Complaint and 
in Defense.—A private antitrust suit for injunctive relief against an alleged conspiracy by 
oil companies and service station dealers to fix retail prices of gasoline was dismissed on 
the ground that the plaintiffs, a retail gasoline dealers’ association and certain of its 
member service station dealers, conspired and agreed to fix retail prices of gasoline and 
services in violation of the Sherman Antitrust Act and the Louisiana Constitution and 
antitrust laws and therefore were guilty of “unclean hands” in the very respects about 
which they complained against the defendants. The equitable doctrine of “unclean hands” 
is available as a defense to a suit for an injunction under Section 16 of the Clayton Act, 
especially where, as in the instant case, the conduct of the plaintiffs directly relates to the 
complaints made by them against the defendants. To allow the plaintiffs to maintain their 
suit would be to assist them in their conspiratorial price fixing activities. To accomplish 
the objectives of the conspiracy, the plaintiffs were found to have (1) fixed specific prices 
for service station dealer services and established a minimum margin of profit per gallon 
on gasoline, (2) agreed not to reduce their prices after a price war started, (3) adopted 
a “3-point program” which called for the reduction of retail gasoline prices only to the 
extent of reductions in tank wagon prices, the removal of all signs advertising prices, 
and the removal of premium stamps from use in the market, (4) sought to effectuate this 
program by putting pressure on recalcitrant dealers, (5) agreed to return to “pre-war” 
prices for gasoline after the price war had ended, and (6) issued instructions as to how 
the fixing and maintenance of retail prices could be effected. 


See Combinations and Conspiracies, Vol. 1, § 2011.181, 2335.20; Private Enforcement 
and Procedure, Vol. 2, J 9041. 


Private Enforcement and Procedure—Suit for Injunctive Relief—Who May Bring 
Suit—Trade Association—An association of retail gasoline dealers could not maintain 
an action for injunctive relief since it had no property rights which were being subjected 
to threatened loss or damage within the meaning of Section 16 of the Clayton Act. The 
association allegedly acquired from certain dealers only the right to receive from the 
defendants in the action compensation for damages; however, such an alleged right 
manifestly refers to defendants’ past actions and has no relation to any threatened future 
loss or damage as required by Section 16 of the Act. 


See Private Enforcement and Procedure, Vol. 2, f 9020. 
For the plaintiffs: Malcolm E. Lafargue, Shreveport, La. 


For the defendants: H. C. Walker, Jr., Arthur O’Quin, and Claude O’Quin (Blanchard, 
Goldstein, Walker and O’Quin), Shreveport, La.; Frederick E. Greer and Otis J. Dillon, 
New Orleans, La.; Alex F. Smith (Jackson, Smith, Mayer and Kennedy), Shreveport, La.; 
Archie D. Gray, Pittsburgh, Pa.; John T. Guyton (Hargrove, Guyton, Van Hook and 
Hargrove), Shreveport, La.; A. B. Steed, New York, N. Y.; Jack D. Childers, Houston, 
Tex.; and Charles D. Egan (Cook, Clark, Egan, Yancey and King), Shreveport, La. 


For a prior opinion of the U. S. District Court, Western District of Louisiana, 
Shreveport Division, see 1956 Trade Cases { 68,533. 


Ben C. Dawkins, Jr., Chief Judge [Jn full the evidence, including the depositions of 
text]: This cause having been heard at a_ the plaintiffs and the exhibits, and having 
trial, pursuant to the provisions of Rule considered the briefs of counsel, makes the 
42(b), before the Court without a jury, the following: 

Court having considered the pleadings and 
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Findings of Fact. 
1 
[Cause of Action] 


The corporate plaintiff, Louisiana Petro- 
leum Retail Dealers, Inc., and seven indi- 
vidual service station dealers in the City of 
Shreveport, Louisiana, brought suit under 
Section 16 of the Clayton Act (15 U.S. C,, 
Sec. 26) to obtain a permanent injunction 
against the defendants for alleged price- 
fixing of gasoline and other activities in 
violation of the Sherman and Clayton Acts. 
(15 U.S. C., Secs. 1, et seq.) 


2: 
[Issue] 


After taking the depositions of the indi- 
vidual plaintiffs, the defendants filed motions 
for a summary judgment on the ground that 
the plaintiffs had come into a court of equity 
with “unclean hands” and were not entitled 
to relief. The motion was denied, but pur- 
suant to Rule 42(b), the case was tried on 
the merits on the single issue of unclean 
hands. 

S: 


[Plaintiffs] 


All of the individual plaintiffs are now, 
and for years have been, members of the 
Caddo-Bossier Service Station Association, 
which consists of service station owners 
and operators selling at retail gasoline and 
other petroleum products and services to 
the motoring public in Caddo and Bossier 
Parishes. 


Plaintiff C. G. Sheffield is a former presi- 
dent of such association, while plaintiffs 
Lewin N. Semon and Victor N. Alexander 
were, respectively, at the time of trial, 
president and secretary-treasurer thereof. 
Plaintiff John E. Rodgers is a former 
secretary-treasurer of such association, and, 
at the time of trial, was a director thereof. 
Plaintiff H. T. Cummings was chairman of 
the association’s board of directors at. the 
time of trial. 


4. 


The corporate plaintiff, Louisiana Petro- 
leum Retail Dealers, Inc., is organized and 
incorporated under the laws of the State 
of Louisiana. Plaintiff John E. Rodgers is 
president of such association. Plaintiffs 
Rodgers and C. G. Sheffield were two of 
the incorporators and first directors of said 
association. 


| 68,566 


Court Decisions 
Louisiana Petroleum Retail Dealers, Inc. v. Texas Co. 


Number 65—132 
1-10-57 


The Caddo-Bossier Service Station Asso- 
ciation is a member of the plaintiff associa- 
tion; and the evidence shows that said 
plaintiff, Louisiana Petroleum Retail Deal- 
ers, Inc., has acted for the Caddo-Bossier 
Service Station Association and, in fact, is 
a party to this suit at the request, and on 
behalf, of the Caddo-Bossier Service Station 
Association. Also, the complaint and the 
evidence show that, if anything, plaintiff, 
Louisiana Petroleum Retail Dealers, Inc., 
acquired from three service station dealers 
only the right to receive from defendants 
herein “compensation for damages”. 


5: 
[Defendants] 

The corporate defendants, The Texas 
Company, Gulf Refining Company and Esso 
Standard Oil Company, are organized and 
incorporated without the State of Louisiana ; 
and are engaged in selling gasoline at whole- 
sale in interstate commerce to some of the 
individual plaintiffs herein, and to other 
service station dealers in Caddo and Bossier 
Parishes who sell such gasoline at retail to 
the motoring public. 


6. 

The individual defendants, Ted F. Cramer, 
R. D. Jackson, H. H. Bartels, Joe Bres, 
Jack A. Harris, Alexander Blanchard, J. 
M. McMurray, P. D. Rome, Houston H. 
Holt, J. E. Hanna, Joe Hardaway, John 
M. Crain, C. G. Snell, Wilson Turner, N. 
O. Thoms, C. C. Kellar, Chris Stoval and 
Charles B. Maxwell, are employees, dis- 
tributors or service station dealers selling 
the products of the corporate defendants. 


Uh: 
[Antitrust Violation] 

Among other things, plaintiffs’ complaint 
charges that defendants have engaged in an 
unlawful conspiracy to fix retail gasoline 
prices in Caddo and Bossier Parishes, in 
violation of the antitrust laws of the United 
States; and plaintiffs admit and contend, 
both in their complaint and in argument, 
that the conspiratorial fixing of retail gaso- 
line prices in the circumstances of this case 
violates the Sherman Act. 


8. 
[Conspiracy] 
All plaintiffs have conspired and agreed 


to fix retail prices for gasoline and services 
in Caddo and Bossier Parishes, not only 
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since the gasoline price war began in Au- 
gust, 1955, and continuously since; these 
practices were carried on—with considerable 
success—for years beforehand. 


9. 
[Overt Acts] 


To accomplish their objectives in this 
conspiracy, to the detriment of the purchas- 
ing public, plaintiffs have committed the 
following overt acts: 


(a) They have fixed specific prices for 
service station dealer services; 


(b) They have established a minimum 
margin of profit of seven cents per gallon 
on gasoline; 

(c) After the gasoline price war started, 
they met on several occasions and agreed 
to “hold the line” on prices, not reducing 
theirs and not participating in the price war; 


(d) They met and adopted, by actual 
agreement or by effective acquiescence, a 
so-called “3-point program”, presented to 
the Caddo-Bossier Service Station Associa- 
tion by plaintiff Lewin N. Semon, which 
called for (1) reduction of retail gasoline 
prices only to the extent of reductions in 
“tank wagon”, or wholesale, prices, main- 
taining their seven-cent profit “spread”; (2) 
removal of all signs advertising prices; and 
(3) removal of premium Green Stamps from 
use in the market; 


(e) They sought to effectuate this “3- 
point program” by putting pressure on 
recalcitrant dealers through calls by delega- 
tions and by telephone calls, by having the 
Building Inspector for the City of Shreve- 
port, who previously had not acted, invoke 
the City Building Code Regulations pro- 
hibiting curb-side price signs, and by em- 
ploying plaintiff Victor N. Alexander as a 
full-time secretary to assist in carrying out 
such “3-point program”; 

(f) On January 9, 1956, at a meeting at- 
tended by all plaintiffs and a large number 
of other dealers, it was announced that the 
price war had ended, and the dealers pres- 
ent, including plaintiffs, expressly or tacitly 
agreed to return to their “pre-war” prices 
for gasoline, being approximately 33¢ per 
gallon for regular gasoline and 35¢ per gal- 
lon for premium gasoline. The basic plan 
advanced and adopted at this meeting was 
to keep all retail prices practically uniform 
and to let the dealers obtain and hold their 
customers through personal service and 
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friendship; and, pursuant to this plan, nu- 
merous dealers, including at least some of 
the plaintiffs, raised their prices to the 
“pre-war” level; 

(g) By means of postal cards sent to 
dealers, and numerous public statements in 
the press, and in its own paper, authored 
by plaintiff John E. Rodgers, the Caddo- 
Bossier Service Station Association (for 
which plaintiff Louisiana Petroleum Retail 
Dealers, Inc., acts) in practical effect issued 
instructions to its membership whereby the 
fixing and maintenance of retail prices could 
be effected and the plaintiffs’ conspiratorial 
objectives could be accomplished. 


Conclusions of Law 
1. 
[Jurisdiction] 


The Court has jurisdiction of the parties 
and the subject matter. (15 U. S. C., Secs. 
22, 26.) 

(hs 


[Injunctive Relief] 


In a suit for an injunction under Section 
16 of the Clayton Act, the Court may grant 
relief under the same conditions and prin- 
ciples as injunctive relief is granted by 
courts of equity under the rules governing 
such proceedings. (15 U.S: C., Sec. 26.) 


3: 
[“Unclean Hands’ ] 


The equitable doctrine of “unclean hands” 
is available as a defense to a suit for an 
injunction under Section 16 of the Clayton 
Act, (15 U.S. C., Sec. 26), especially where, 
as here, the conduct of the plaintiffs directly 
relates to the complaints made by them 
against defendants. 


4. 


Before and since the gasoline price war 
began in August, 1955, through the several 
activities outlined in Finding of Fact No. 9, 
plaintiffs have engaged in a concerted retail 
price-fixing campaign and in an unlawful 
combination and conspiracy to restrain 
interstate trade and commerce in the sale 
and distribution of gasoline and services in 
violation of Section 1 of the Sherman Act. 


Gime Se Gi seculs) 
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Before and since the gasoline price war 
began in August, 1955, through the several 


1 68,566 


72,270 


activities outlined in Finding of Fact No. 9, 
plaintiffs have engaged in a concerted retail 
price-fixing campaign and in an unlawful 
combination and conspiracy to restrain trade 
and commerce in the State of Louisiana in 
violation of the Louisiana antitrust laws. 
(Louisiana Constitution, Art. 19, Sec. 14; 
Title 51, Louisiana Revised Statutes, Sec. 
122%) 
6. 


Before and since the gasoline price war 
began in August, 1955, plaintiffs have en- 
gaged in the same conspiratorial price-fixing 
activities which they attribute to defendants 
in the complaint and thus are guilty of the 
same inequitable and unconscionable con- 
duct with which they charge defendants. 


i 


For each of the independently sufficient 
reasons set forth in Conclusions of Law 
Nos. 4, 5 and 6 above, plaintiffs are guilty 
of “unclean hands” in the very respects 
about which they complain against defend- 
ants in this case. In such circumstances, a 
court of equity will not grant relief under 
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Section 16 of the Clayton Act as demanded 
herein. To allow plaintiffs to maintain this 
suit under Section 16 would be to assist 
them in their conspiratorial price-fixing 
activities. 
8. 
[Right To Sue] 


Apart from the foregoing, the plaintiff 
Louisiana Petroleum Retail Dealers, Inc., 
has no standing to sue because it has no 
property rights whatever which are being 
subjected to “threatened loss or damage” 
within the purport of Section 16 of the 
Clayton Act. If anything, this plaintiff ac- 
quired from three service station dealers 
only the right “to receive compensation for 
damages.” Such alleged right manifestly 
refers to defendants’ past actions and has 
no relation to any threatened future loss or 
damage as required by Section 16. (15 
URS SCS SecrZ6y) 


9. 
[Dismissal] 


Therefore, plaintiffs are not entitled to an 
injunction and their suit will be dismissed. 


[f 68,567] Alpenn Theatre Corporation v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 14090. Dated December 5, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Interrogatories—Statements of Position—In an action for damages 
and injunctive relief against motion picture producers, distributors, and exhibitors, the 
court, in order to determine whether the plaintiff’s interrogatories were directed toward 
eliciting relevant material, directed the plaintiff to submit a statement of position outlining 
(1) the basis upon which it premises liability upon the defendant producers, distribu- 
tors, and exhibitors, (2) the basis of the alleged conspiracy and the theory of liability 
under the Sherman and Clayton Acts, and (3) the relationship between the defendant 
producers, distributors, and exhibitors upon which liability is premised. Also, the 
defendants were directed to submit a statement of position as to the manner and mcthed 
in which the defendant producers place films on the market for exhibition to the public. 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 
For the plaintiff: Evans, Ivory & Evans, Pittsburgh, Pa. 


For the defendants: Reed, Ewing & Ray, Beaver, Pa., for Rochester Amuse 
: : d, 5 7 96 ment 
Con Patrick M. O’Donnell, Pittsburgh, Pa., for Screen Guild Producers of Pittsburgh 
Inc., Co-Operative Theatre Service, and Rochester Amusement Co.; Reed, Smith, Shaw & 
McClay, Pittsburgh, Pa., for the other defendants, 


Memorandum Order 


[Interrogatories| 


WALLACE S. GourLeEy, Chief Judge [Jn full 
text]: In this action against thirty-five 
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named defendants seeking damages and 
injunctive relief because of the alleged 
violation of the Federal Anti-Trust Statutes, 
objection has been filed by a majority of 
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the defendants to numerous interrogatories 
propounded by plaintiff. Because of the 
multitudinous complexities which have 
arisen relative to the disposition of the 
objections to the interrogatories, neces- 
Sitating that the issues be properly framed 
in order that the court might rule as to 
Whether said interrogatories are directed 
toward eliciting relevant material, the court 
found it necessary to divert the proceeding 
from hearing on argument to actual pre- 
trial conference. 

As a result of approximately four hours 
having been applied in pre-trial consideration 
of this proceeding, I am convinced that it 
will be necessary for numerous pre-trial 
conferences to be held in which the many 
facets of this proceeding might be properly 
considered. 


[Statements of Position Required] 


In order that the court might have a 
clear understanding of the basic position of 
the contesting parties, I deem it necessary 
for the parties to submit a statement of 
position on the following: 

The plaintiff is directed to submit to the 
court and adversary counsel a detailed 
statement outlining the following: 

(a) The basis upon which plaintiff premises 
liability upon the defendant producers of 
motion pictures. 

(b) The basis upon which plaintiff premises 
liability upon the defendant distributors of 
motion pictures. 

(c) The basis upon which plaintiff premises 
liability upon the defendant exhibitors of 
motion pictures. 

(d) The basis of the alleged conspiracy 
and the theory of liability under 

(1) Sherman Anti-trust Act 


Cited 1956 Trade Cases 
Whitson v. International Business Machines Corp. 


725271 


(2) Clayton Act 


(e) The relationship between the defend- 
ant producers, defendant distributors, and 
defendant exhibitors upon which liability is 
premised. 

The defendants are directed to submit a 
statement of position to the court and 
adversary counsel as to the manner and 
method in which the defendant producers 
place the films on the market for exhibition 
to the public: 

(a) The practice, custom or basis for 
determining the number of film prints that 
are made available in the Pittsburgh District 
for exhibition to the public. 


(b) If the defendant producers directly 
or indirectly make available film prints for 
exhibition to the public through any person 
other than through contract with the ex- 
hibitor of the film print, the basis for the 
relationship with third persons or the middle 
man between the producer and the ex- 
hibitor of the film printed. 

(c) The basis of the relationship of the 
defendant producer and the defendant dis- 
tributor in the proceeding. 

(d) If a relationship exists between a 
defendant producer and a defendant ex- 
hibitor, the basis of the relationship between 
said parties. 

[Ruling] 


It is directed that the parties comply 
with this request and direction of the court 
on or before the 15th day of January, 1957 
by presenting the same to the Administra- 
tive Assistant of the court with a copy to 
adversary counsel. As soon as said state- 
ment is received from all parties and the 
affairs of the court permit, the proceeding 
will again be fixed for further pre-trial 
consideration. 


[68,568] John W. Whitson v. International Business Machines Corporation. 
In the United States District Court for the Southern District of New York. Civ. 


Filed December 11, 1956. 
Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Evidence 
—Antitrust Violation and Damages—Government Complaint and Consent Decree.—A 
defendant in a treble damage action was granted a judgment on the ground that the 
plaintiff failed to establish that the defendant violated the antitrust laws and that he was 
damaged as a result of any antitrust violation by the defendant. The plaintiff's allegations 
as to violations of the antitrust laws by the defendant consisted of a copy of a Govern- 
ment complaint against the defendant. However, the Government antitrust action against 
the defendant was never adjudicated, no findings of fact or conclusions of law were entered 
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in the action, and the action was brought to a conclusion by a consent decree. Even 
assuming that the allegations of the Government’s complaint asserting violations of the 
antitrust laws by the defendant had been established, the plaintiff failed to establish any 
proof of damages sustained by him as a result of the practices referred to in the Govern- 
ment’s complaint. Furthermore, no proof was offered that the determination of various 
companies to choose devices manufactured by the defendant rather than those manufac- 
tured by the plaintiff was the result of any combination or conspiracy on the part of 


the defendant. 


See Private Enforcement and Procedure, Vol. 2, { 9011.250, 9012.130, 9012.260. 
For the plaintiff: John W. Whitson, New York, N. Y. 
For the defendant: Davies, Hardy, Schenck & Sons, New York, N. Y. 


Findings of Fact and Conclusions of Law 
[Proof of Violation and Damages] 


Dawson, District Judge [Jn full text]: 
This is an action wherein the plaintiff, 
suing pro se, seeks $300,000,000 damages 
against the defendant. He asserts that his 
damages arose from violations by the de- 
fendant of the Anti-trust laws. The allega- 
tions as to the violations of the Anti-trust 
laws by the defendant consist of a copy of a 
complaint by the government brought against 
the defendant. This action brought by the 
government against the defendant was never 
adjudicated; no findings of fact or conclu- 
sions of law were entered in the case; and 
the matter was brought to a conclusion by 
a consent decree. The plaintiff has offered 
no evidence to sustain those allegations of 
the complaint which constitute allegations 
of violations of the Anti-trust laws by the 
defendant. * 

Even, however, if the Court should as- 
sume that the allegations of the complaint 
of the government asserting violations of 
the Anti-trust laws by the defendant had 
been established by proof of the plaintiff, 
nevertheless, the plaintiff has failed to estab- 
lish any proof of any damages sustained by 
him as a result of the actions referred to 
in the government’s complaint against the 
defendant. 


Plaintiff's proof consisted solely of state- 
ments that he had been unable to market 
a certain device, or devices, prepared by 
him; and that in certain instances, the 
companies to whom he sought to sell the 
devices and with whom he negotiated ended 
up by picking devices manufactured by the 
defendant. No proof was offered that this 
determination of these companies was the 
result of any combination or conspiracy 
on the part of the defendant. 

The Court finds that the plaintiff has 
failed to sustain the allegations of the com- 
plaint, and concludes that judgment should 
be entered for the defendant with costs. 


[Counterclaim] 


The defendant had asserted a counter- 
claim against the plaintiff, but counsel for 
the defendant stated that they did not 
wish to proceed with the counterclaim. 
The Court therefore directs that the coun- 
terclaim be dismissed with costs to the 
plaintiff against the defendant on the coun- 
terclaim. 


[Findings and Conclusions] 

If either party wishes enumerated find- 
ings of fact and conclusions of law, they 
may be submitted to the Court within fifteen 
days, and upon five days’ notice to the 
other side. 


Let judgment be entered accordingly. 


[fl 68,569] David Gever, individually and trading as Gever’s Pharmacy, et al. v. 
American Stores Co., trading under the style or designation of Acme Super Market. 


David Gever, individually and trading as Gever’s Pharmacy, et al. v. Penn Fruit 


Company, Inc. 


In the Supreme Court of Pennsylvania, Eastern District. January T 
271 and 280, respectively. Dated December 29, 1956. : dale aatis hoe 
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Gever v. American Stores Co. 


P2273 


Appeal [No. 271] from the Decree of the Court of Common Pleas No. 1 of the County 
of Philadelphia, as of December Term, 1955, No. 9093. 


Appeal [No. 280] from the Decree of the Court of Common Pleas No. 5 of the County 
of Philadelphia, as of December Term, 1955, No. 9092. 


Pennsylvania Fair Trade Act 


Fair Trade—Indirect Methods of Violation of Fair Trade Prices—Issuance of Trading 
Stamps—Legality—The issuance of redeemable trading stamps to customers who pur- 
chase fair traded products at their minimum fair trade prices does not violate the Penn- 
sylvania Fair Trade Act. The trading stamps were given to customers with the purchase 
of fair traded and non-fair traded commodities in pursuance of a general business practice 
which had existed throughout the entire country for many years, long antedating all fair 
trade legislation in the various states. The giving of such stamps may be regarded as 
nothing more than the equivalent of a normal cash discount, which is merely a term of 
payment and not a price reduction. The stamps have no value in themselves until a stipu- 
lated amount of other purchases are made. The Supreme Court of Pennsylvania noted 
that it had previously upheld the legality of the issuance of trading stamps, and that the 
Legislature had not amended the Act so as to make the issuance of such stamps a viola- 
tion of the Act. The contention that the Court’s prior ruling was not controlling because 
the party seeking to prevent the issuance of the stamps in the instant action was a retailer 
rather than a manufacturer as in the prior case was rejected. 


See Fair Trade, Vol. 1, J 3294.40. 
For the plaintiffs: George D. Kline and S. Walter Foulkrod, Jr., Philadelphia, Pa. 


For the defendants: Samuel B. Fortenbaugh, Jr., and John S. Carnes (Clark, Ladner, 
Fortenbaugh & Young), Philadelphia, Pa., for American Stores Co.; and Bernard G. Segal, 
Jerome J. Shestack, and John B. Lister (Schnader, Harrison, Segal & Lewis), Philadelphia, 
Pa., for Penn Fruit Co., Inc. 


Affirming a decision of the Pennsylvania Court of Common Pleas, No. 1, First Judicial 


District, 1956 Trade Cases {| 68,404. 


Opinion of the Court 
[Pennsylvania Act] 


Horace Stern, Chief Justice [In full text]: 
Appellant, David Gever, Individually and 
Trading as Gever’s Pharmacy, is one of 
several plaintiffs who sought unsuccessfully 
in the court below to enjoin defendants, 
American Stores Company, trading as Acme 
Super Market, and Penn Fruit Company, 
Inc., from giving trading stamps to their 
customers in connection with sales of cer- 
tain trade-marked or branded commodities 
the minimum retail prices of which had 
been established by agreements entered 
into pursuant to the provisions of the Penn- 
sylvania Fair Trade Act of June 5, 1935, 
P. L. 266. Section 1 of that Act, as amended 
by the Act of June 12, 1941, P. IFEIZ8; 
provides 

“That no contract relating to the sale 

or resale of a commodity which bears, 

or the label or content of which bears, 

; the trade-mark, brand or the name 

of the producer or owner of such com- 

modity, and which is in fair and open 


Trade Regulation Reports 


competition with commodities of the 
same general class produced by others, 
shall be deemed in violation of any law 
of the State of Pennsylvania by reason 
of any of the following provisions which 
may be contained in such contract: 

“(a) that the buyer will not resell such 
commodity, except at the price stipulated 
by the vendor.” 

“(b) That the buyer of such commodity 
require upon his resale of such commodity 
that the purchaser from him agree that 
such purchaser will not in turn resell 
except at the price stipulated by the 
vendor of the buyer... .” 


Section 2 provides that 


“Wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of section one of this .act, 
whether the person so advertising, offer- 
ing for sale, or selling is, or is not, a party 
to such contract, is unfair competition 
and is actionable at the suit of such 
vendor, buyer or purchaser of such com- 
modity.” 


1 68,569 


72,274 


[Issuance of Trading Stamps] 

Plaintiffs’ complaints in equity asserted 
that they were engaged in the retail drug 
business in Philadelphia, and that defend- 
ants also were engaged in the retail sale 
of certain drugs and sundry items including 
“Dr. West’s Toothbrushes,” “Anacin tab- 
lets,” “Mennen’s Baby Powder,” “Johnson’s 
Band-Aids,” “Johnson’s Baby Cream,” 
“Phillips’ Milk of Magnesia,” ‘Dextri-Mal- 
tose No. 1,” and “Pepsodent Toothpaste.” 
These were all stated to be trade-marked 
articles registered in the United States Pat- 
ent Office, the minimum retail prices of 
which had been fixed, as authorized by the 
Fair Trade Act, in written contracts with 
various retailers in Pennsylvania, including 
the plaintiffs, to whom these products had 
been sold by their respective manufacturers 
or owners. It was alleged that, although 
defendants sold these commodities to their 
customers at the minimum prices thus 
established, they delivered to the purchasers 
trading stamps, one for each ten cents of 
the purchase price, redeemable in merchan- 
dise of value at designated redemption 
centers. It was therefore claimed that the 
actual consideration for such sales was less 
than the minimum retail prices fixed by the 
agreements, and, since plaintiffs also sold 
these articles in their drug stores, they 
were damaged by such allegedly unfair 
competition. The two courts below, in 
which these actions were respectively 
brought, sustained preliminary objections 
in the nature of demurrers and dismissed 
the complaints. 


[Prior Ruling] 


The question is whether the giving of 
trading stamps violates the Pennsylvania 
Fair Trade Act in the case of sales of 
trade-marked or branded commodities the 
minimum retail prices of which were fixed 
by agreements entered into in pursuance of 
the Act. While defendants were not sign- 
ers of the agreements they are nevertheless 
bound by the Act, which extends its pro- 
tective provisions even to non-signatory 
retailers, against whom, therefore, enforce- 
ment may be had. But in considering the 
question whether the Act has been violated 
by defendants there must be borne in mind 
that the stamps are given to their customers 
not only with trade-marked articles but, 
in pursuance of a general business practice 
of their establishments, with all commodi- 
ties sold by them, and that this is a practice 
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which has existed throughout the entire 
country for very many years, long antedat- 
ing all Fair Trade legislation in the various 
States. It was these and other considera- 
tions which led to the decision of this Court 
in Bristol-Myers Company v. Lit Brothers, 
Inc. [1932-1939 Trape CAsEs 55,227], 336 
Pa. 81, 6 A. 2d 843, that the giving of 
trading stamps did not amount to a viola- 
tion of the Act. The practice was there 
described at length, namely, that before a 
customer can receive sufficient stamps to 
obtain anything of value he must fill a 
book with them representing the purchase 
of a stipulated amount of merchandise; 
the stamps are redeemable, not on the stcre 
premises, but only by the Stamp Company, 
which receives its payment for the stamps 
from the store. It was pointed out that 
the only object of the practice was to at- 
tract customers and induce them to buy 
other merchandise to the extent which 
alone would make the stamps of any value; 
it was an advertising, not a price-cutting 
device. 


[Contentions] 


The decision thus rendered controls the 
present litigation. Appellant seeks to dis- 
tinguish it on various grounds that are, 
however, of no legal significance, as, for 
example, that these defendants have en- 
gaged in the practice of giving trading 
stamps for a shorter length of time than 
in the Bristol-Myers Company case; that the 
value of the stamps here may be greater 
than in that case; that this appellant is 
a retailer whereas the plaintiff in that case 
was a manufacturer. But none of these 
differences would justify a different conclu- 
sion than was there reached. The Bristol- 
Myers Company case was decided some 17 
years ago and during all that time the 
Legislature has not seen fit to amend the 
Act so as to make the issuance of trading 
stamps with the sale of trade-marked ar- 
ticles a violation of the Act, which is 
particularly significant in view of the fact 
that the Legislature has several times 
amended the Act in other particulars, one 
such amendment being as recent as the 
Act of May 25, 1956, No. 589. It is thereby 
clear that the Legislature never intended 
to outlaw such a normal and long-estab- 
lished practice of general application. The 
Statutory Construction Act of May 28, 
1937, P. L. 1019, § 52, provides that 

“In ascertaining the intention of the 

Legislature in the enactment of a law, 
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the courts may be guided by the follow- 
ing presumptions among others: ... (4) 
That when a court of last resort has 
construed the language used in a law, 
the Legislature in subsequent laws on the 
Same subject matter intend the same 
construction to be placed upon such lan- 
guage.” 
And it was stated in Burtt Will, 353 Pa. 
217, 230, 44 A. 2d 670, 676, quoting from 
Salvation Army Case, 349 Pa. 105, 110, 36 
A. 2d 479, 481, that “unless amended by 
the legislature, this Court’s construction of 
an act has the same effect as if written 
into the body of the statute at the time of 
its enactment.” By way of contrast, Sec- 
tion 807 of the Milk Control Law of April 
28, 1937, P. L. 417, was amended (Act of 
July 24, 1941, P. L. 443) by an insertion 
barring the use of trading stamps as a 
method or device whereby milk would be 
sold at a price less than the applicable 
minimum price, thus showing that when 
the Legislature wished to ban _ trading 
stamps in connection with the sale of a 
fixed-price article it indicated such intention 
by an express provision to that effect. 


Cited 1956 Trade Cases 
In re Dolcin Corp. 


22,275 


[Practice Not Unlawful] 


Viewed realistically, the giving of trading 
stamps may be regarded as nothing more 
than the equivalent of a normal cash dis- 
count, which is merely a term of payment 
and not a price reduction. Indeed, in a sense, 
the stamps have no value in themselves 
but acquire it only if the stipulated amount 
of other purchases is made. They cannot 
be regarded as cutting prices any more than 
free delivery service or free parking could 
be so regarded although these are practices 
which obviously save money for the cus- 
tomers of stores offering such advantages. 
Accordingly, the use of trading stamps, 
pursued as a general business practice by 
a commercial establishment, does not vio- 
late either the letter or the spirit of the 
Fair Trade Act. 


[Affirmed] 


The decrees are affirmed at the cost of 
appellant. 


[7 68,570] In re: Dolcin Corporation and Victor van der Linde, George Shimmerlik 
and Albert T. Wantz, individually and as officers of Dolcin Corporation. 


In the United States Court of Appeals for the District of Columbia Circuit. Misc. 


No. 648. Decided December 18, 1956. 


On Order to Show Cause in Criminal Contempt. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Cease and Desist Order— 
Court Review—Violation of Decree of Court—Criminal Contempt.—A United States 
Court of Appeals found beyond a reasonable doubt that a corporation and certain of its 
officers were each guilty of criminal contempt of the Court since each of them wilfully 
disseminated, or caused to be disseminated, in commerce advertisements in the form of 
radio commercials which contained representations violative of a decree of the Court 
(modifying and affirming a Federal Trade Commission order), with notice and knowledge 
that the representations violated the decree. The question of whether the violations con- 
stituted criminal contempt was held to depend upon whether or not it was clear to the 
corporation and the officers that they must comply with the decree without awaiting 
further action by the Federal Trade Commission. The Court noted that it had made 
it clear to them that they were required to comply immediately with the terms of the 
Commission’s order as modified, affirmed, and enforced by the decree, notwithstanding 
an interim between the Court’s decision and possible subsequent modification of the order 
by the Commission. A letter from the corporation’s counsel to the president of the 
corporation was held to establish that they understood that they should comply with 


the decree of the Court. 
See Unfair Practices, Vol. 2, 5087.63; FTC Enforcement and Procedure, Vol. 
2, § 8621.150. 
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For the Federal Trade Commission: Robert B. Dawkins, Assistant General Counsel, 
Federal Trade Commission, appointed by this Court to prosecute the respondents for 


criminal contempt. 


For the respondents: Michael F. Markel, with whom Wayne K. Hill was on the brief. 


Adjudging respondents guilty of criminal contempt of decree of U. S. Court of 
Appeals, District of Columbia Circuit, in FTC Dkt. 5692; for prior opinions of U. S. 
Court of Appeals, District of Columbia Circuit, see 1954 Trade Cases {] 67,791, 1955 


Trade Cases ff 67,951. 


Before BAzELON, FAHY and WASHINGTON, Circuit Judges. 


[Criminal Contempt Proceeding] 


Per Curtam [In full text]: The facts 
essential to a decision in these contempt 
proceedings are not in dispute.* The adver- 
tisements referred to in our Findings’? en- 
tered this day violated the decree of this 
Court of July 1, 1954. The question whether 
these violations constituted criminal con- 
tempt depends upon whether or not it was 
clear to respondents that they must comply 
with our said decree without awaiting fur- 
ther action by the Commission. We think 
the terms of our decree did make it clear 
that they were to do so, especially when 
read in the light of our opinion of July 1, 
1954,° and the opinion of Judges Edgerton, 
Prettyman, Bazelon, Fahy and Washington 
of February 3, 1955, in support of the order 
denying respondents’ petition for rehearing 
en banc In the latter opinion it is made 
explicit that respondents were to comply 
with our decree from and after its date, 
that is, that they were required, notwith- 
standing an interim between our decision 
and possible subsequent modification of its 
order by the Commission, to comply im- 
mediately with the terms of the order of 
the Commission, as modified, affirmed and 
enforced by our decree.* If, however, clarity 
in this regard might not have carried over 
to respondents prior to May 17, 1955, any 
possible failure on their part to understand 
the situation was removed by the letter of 
the corporation’s counsel to its president of 
that date, which stated in part: 


“* * * [T]here is nothing to settle 
because the courts have settled the mat- 
ter for us. Therefore, we are in no posi- 
tion to bargain. 


1The Statement of Proceedings, Finding of 
Guilt and Findings of Fact, and Order are 
appended hereto and may be considered part 
of this opinion. 

2'The texts of these advertisements appear in 
the Appendix to the original of this opinion. 

3 Dolcin Corp. v. Federal Trade Commission 
[1954 TRADE CASES f 67,791], 94 U. S. App. 
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“The BF. I. C> order, as modined) by 
the Court, speaks for itself. There is 
nothing further to be done now except 
comply with its provisions until such 
time when it is amended by the Com- 
mission, * * :*? 

The charges of which we find the respond- 
ents guilty embrace conduct subsequent to 
this letter. 


STATEMENT OF PROCEEDINGS 


The above-entitled matter came on for 
hearing on November 8, 1956, on an order 
to show cause why respondent Dolcin Cor- 
poration and respondents Victor van der 
Linde, George Shimmerlik and Albert T. 
Wantz, individually and as officers of Dol- 
cin Corporation, should not be adjudged in 
criminal contempt. Before the Court, in 
addition to the aforesaid order to show 
cause, were (1) the petition of the Federal 
Trade Commission for prosecution of re- 
spondents for criminal contempt, (2) re- 
spondents’ return to the order to show 
cause, including a motion to dismiss and ex- 
punge as to respondents Shimmerlik and 
Wantz, (3) the brief in support of the peti- 
tion filed by counsel appointed by the Court 
to prosecute the respondents for criminal 
contempt, (4) respondents’ brief in reply 
and in support of motion to dismiss the 
petition and to discharge the order to show 
cause, and (5) the answer to respondents’ 
motion to dismiss filed by counsel appointed 
by the Court to prosecute the respondents 
for criminal contempt. The petition for 
prosecution and the order to show cause 
were served by the United States Marshal 
upon the individual respondents personally, 
and upon respondent Dolcin Corporation by 


D. C. 247, 219 F. 2d 742 (1954), cert. denied, 348 
U.S. 981 (1955). 

4 Ibid. [1955 TRADE CASES { 67,951], 94 U. S. 
App. D. C. at 257, 219 F. 2d at 751 (1955). 

5 We do not read § 5(i) of the Federal Trade 
Commission Act, 15 U. S. C. § 45(i) (1952), to 
the contrary, or as a limitation on our au- 
thority in the premises. 
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serving Victor van der Linde, vice-president 
of said corporation. The individual respond- 
ents each waived, in writing, his right to be 
present at any hearing in these proceedings. 
Respondents by their counsel, in open Court, 
waived trial by jury and declined to offer 
oral testimony. There was no request that 
the Court find the facts specially pursuant 
to Rule 23(c), Federal Rules of Criminal 
Procedure. 

The parties submitted to the Court the 
matter of the criminal contempt on the 
foregoing pleadings, on the affidavits and 
exhibits attached thereto, and on oral argu- 
ment of counsel.° 


FINDING OF GUILT 
AND 
FINDINGS OF FAcT 


The Court having considered the same 
now hereby finds beyond a reasonable doubt 


In re Dolcin Corp. 


that each of the respondents is guilty of 
criminal contempt of this Court, in that 
each of them wilfully disseminated, or caused 
to be disseminated, in commerce,’ adver- 
tisements in the form of radio commercials 
which contained representations violative of 
the decree of this Court against respondents 
[petitioners there] in Dolcin Corporation, et 
al. v. Federal Trade Commission, No. 11,700, 
entered on July 1, 1954, and made effective 
April 8, 1955, with notice and knowledge 
that said representations violated the afore- 
mentioned decree, as set forth more fully 
in paragraphs XIV(1)(f) and XIV(2) of 
the petition of the Federal Trade Commis- 
sion for prosecution of respondents for 
criminal contempt, filed June 14, 1956. Said 
commercials were broadcast by radio at the 
times and places indicated below: 


Radio 
Station Place of Broadcast 


Dates of Broadcast [1955] 


Exhibit A—Dolcin Script No. 92-60 
WDAS Philadelphia, Pennsylvania 


Exhibit B—Dolcin Script No. 100-60 
WFIL Philadelphia, Pennsylvania 


Exhibit C—Dolcin Script No. 101-60 


WTOP Washington, D. C. 
WMAL Washington, D. C. 


WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


Exhibit D—Dolcin Script No. 102-60 


WTOP Washington, D. C. 
WMAL Washington, D. C. 


WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


Exhibit H—Dolcin Script No. 103-60 
WFIL Philadelphia, Pennsylvania 


Exhibit F—Dolcin Script No. 104-60 
WTOP Washington, D. C. 


WMAL Washington, D. C. 
WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


6 Permission was granted to respondents dur- 
ing oral argument, without objection, to submit 
to the Court radio commercial advertising copy 
broadcast since October 8, 1956. Said copy was 
received by the Court on November 13, 1956. 
Said copy bears only on respondents’ compli- 
ance subsequent to the date of any charges in 
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September 16 


September 12, 13, 24, 26 
October 8 


May 24, 25, 31 

September 12, 15, 20, 22, 27, 30 
October 5, 8, 12, 17 

September 12, 15, 19, 22, 26, 29 
October 6, 13, 19 

September 14, 27 

October 10 


May 25, 31 

September 12, 15, 20, 23, 27, 30 
October 5, 10, 13, 17 
September 12, 15, 19, 22, 26, 29 
October 3, 6, 10, 13 
September 15, 28 

October 13 


September 16, 30 
October 14 


May 25, 26 

June 1 

September 13, 16, 20, 23, 28 
October 3, 6, 10, 13, 18 
September 13, 16, 20, 23, 27, 30 
October 4,7, 11, 14, 18 
September 17 

October 4, 11 


this contempt proceeding, and therefore has 
not been considered on the question of guilt 
or innocence. 

7™As “‘commerce”’ is defined in the Federal 
Trade Commission Act § 4, 38 Stat. 719 (1914), 
as amended, 15 U.S. C. § 44 (1952). 
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Radio 


Station Place of Broadcast 


Dates of Broadcast [1955] 


Exhibit G—Dolcin Script No. 105-60 
WFIL Philadelphia, Pennsylvania 


Exhibit H—Dolcin Script No. 106-60 


WTOP Washington, D. C. 

WMAL Washington, D. C. 

WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


Exhibit I—Dolcin Script No. 107-60 
WFIL Philadelphia, Pennsylvania 


Exhibit J—Dolcin Script No. 108-60 


WTOP Washington, D. C. 

WMAL Washington, D. C. 

WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


Exhibit K—Dolcin Script No. 109-60 


WTOP Washington, D. C. 

WMAL Washington, D. C. 

WWDC Silver Spring, Maryland 
WFIL Philadelphia, Pennsylvania 


Exhibit L—Dolcin Script No. 114-60 
WMAL Washington, D. C. 


WWDC 


Silver Spring, Maryland 


Exhibit M—Dolcin Script No. 115-60 


WMAL Washington, D. C. 
WWDC Silver Spring, Maryland 
ORDER 


IT IS ORDERED by the Court that: 


1. Insofar as the petition for prosecution 
charges contemptuous conduct prior to May 
17, 1955, it is hereby dismissed; 

2. Respondents’ motion to dismiss the 
petition and to discharge the order to show 
cause is hereby denied; 

3. Respondents’ motion to dismiss the 
proceeding as to respondents George Shim- 
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September 19 
October 12 


May 20, 27 

June 1, 2 

September 13, 16, 21, 26, 29 
October 3, 6, 11, 14, 18 
September 13, 17, 20, 24, 27 
October 1, 4, 8, 11, 15 
September 20, 29 

October 5, 15 


September 21 
October 1, 17 


May 23, 28 

June 3 

September 14, 19, 22, 26, 29 
October 4, 7, 11, 14, 19 
September 14, 21, 28 
October 5, 12, 19 
September 22 

October 3, 6, 18 


May 23, 30 

June 1, 4 

September 14, 19, 22, 27, 29 
October 4, 7, 12, 15, 19 
September 14, 21, 28 
October 3, 5, 10, 12, 17, 19 
September 23 

October 7, 19 


October 20, 24, 25, 27, 28, 31 

November 2, 3, 5, 8; 9, 11, 14,15, 17, 18, 
22, 23, 24, 28, 29 

December 1, 2, 5, 7, 8, 10 

October 20, 23, 25, 26, 28, 31 

November 2, 3, 5, 8, 9, 10, 13, 15, 16, 18, 
21, 23, 24, 26, 29, 30 

December 2, 5, 6, 8, 9 


October 21, 24, 25, 27, 28 

November 1, 2, 3,,7,, 8:40, 11, 14,46, 17, 
AS VP), PR ys OX OS) 

December 1, 2, 6, 7, 8 

October 21, 24, 25, 27, 28 

November 1, 2, 3, 6, 8, 9, 11, 14, 15, 17, 
18, 22, 23, 24, 27, 29, 30 

December 2, 5,7, 8, 10 


merlik and Albert T. Wantz, and to ex- 


punge their names from this proceeding, is 
hereby denied; 


4. Each of the respondents is hereby ad- 


judged guilty of criminal contempt of this 
Court; 


5. Respondents Victor van der Linde 
George Shimmerlik, and Albert T. Wantz, 
in person, and respondent Dolcin Corpora- 
tion, by its above-named officers, appear 
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before this Court on the 14th day of Janu- 
ary, 1957, at ten o’colck A.M., for a hearing 
to determine the nature and extent of the 
punishment to be imposed; 


6. A certified copy of the foregoing Opin- 
ion, Statement of Proceedings, Finding of 
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Guilt and Findings of Fact, and of this 
Order be served upon the respondents, and 
upon each of them, by the United States 
Marshal for the District in which they may 
be found and that due return of such serv- 
ice be made. 


[f 68,571] Bulova Watch Co., Inc. v. Hess Brothers. 


In the Pennsylvania Court of Common Pleas, Lehigh County, January Term, 1955. 
No. 16. Filed November 19, 1956. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Policy.—A 
fair trader’s complaint was dismissed and a preliminary fair trade injunction was dissolved 
where the court found that the fair trader had continually moved, belatedly and reluctantly, 
to negotiate or enforce compliance with its fair trade prices. However, the court believed 
that the fair trader was sincere in its desire to enforce its prices, that the fair trader’s 
trade-in policy was reasonable if strictly construed, and that the fair trader had not con- 
nived with its customers to use the trade-in privilege as a disguised discount. The fair 
trader should have moved faster than it did in seeking enforcement of prices both before 
and after its own shoppings disclosed price violations. The fair trader was, however, 
given the right to institute a new action to enforce its fair trade prices, if it establishes 
reasonable diligence in policing the enforcement of its prices and complies with an amend- 
ment to the Pennsylvania Fair Trade Act, providing, in effect, that it shall be a complete 
defense to a fair trade enforcement action for the defendant to prove that a fair trader 
has failed to take reasonable and diligent steps to prevent price violations by others. Also, 
the court rejected the contention that the fair trader did not come into court with clean 
hands. There was no evidence of bias, harassment, or chicanery in the fair trader’s deal- 
ings with the defendant or with its other customers. 


See Fair Trade, Vol. 1, { 3440.40. 


Fair Trade—Selling Below Fair Trade Prices—Notice of Price—Wilfully and Know- 
ingly.—A retailer’s contention that it did not knowingly and wilfully sell a fair trader’s 
products below their established prices was rejected where correspondence between the 
fair trader and the retailer clearly established that the retailer knew that the fair trader’s 
products were subject to fair trade price lists, and the retailer continually threatened to 
defy such price lists. The fact that the retailer did not know of the details of the fair 
trader’s contract was considered to be of little importance because it is the fact of a 
contract and not its terms that make the price lists binding on the retailer. 


See Fair Trade, Vol. 1, f 3268.40. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Trade-In 
Policy.—A retailer’s contention that a fair trader induced others to violate its fair trade 
price lists by encouraging discounts by way of trade-in allowances was rejected. The 
fair trader had a sound policy of permitting trade-ins at a reasonable intrinsic value. The 
allowance of trade-ins cannot be said to be inherently a disguised discount, and there 
was no evidence that the fair trader connived with any of its customers to evade the fair 
trade prices of its products. 


See Fair Trade, Vol. 1, { 3292. 
For the plaintiff: Donald L. La Barre, Allentown, Pa. 
For the defendant: Orrin E. Boyle, Allentown, Pa. 
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[Parties] 


HeENNINGER, Presiding Judge [Jn full text]: 
Plaintiff is a manufacturer of watches and 
defendant is a department store which 
sells watches. Plaintiff has entered into an 
agreement with one Huberman in Philadel- 
phia whereby it is agreed that plaintiff's 
watches shall not be sold at less than the 
retail prices fixed by plaintiff. Under sec- 
tion 2 of the Fair Trade Act of 1935, P. L. 
266, as amended by the Act of 1941, P. L. 
128, 73 PS §8, this provision was binding 
upon defendant, although not a party thereto. 


[Fair Trade Violations] 


Defendant openly and defiantly sold plain- 
tiff’s watches at less than the listed prices, 
whereupon this action in equity was insti- 
tuted to enjoin it from continuing such sales. 
A preliminary hearing was held on April 
11, 1955, and the preliminary injunction was 
continued until final hearing, which was 
tentatively set for May 9, 1955. 


[Stipulation] 


On May 9, 1955, the case was set down 
for hearing on May 23, 1955, and on the 
latter date the parties entered into the 
following stipulation: 


“It is stipulated and agreed between 
counsel for Bulova Watch Company and 
Hess Brothers that the preliminary in- 
junction heretofore entered by your Hon- 
orable Court be temporarily dissolved for 
a period of one month, upon the agree- 
ment that the Bulova Watch Company 
will proceed to enforce its promulgated 
minimum fair trade prices against the 
parties from whom Mrs. Marion E. Nau- 
man, a witness in the prior hearing in 
this case, made purchases of Bulova 
watches, after Watch Company shall have 
made its own investigations, and proceed 
to get injunctions wherever violations 
may require, and that they will keep 
counsel for Hess Brothers informed of 
the progress of their investigations and 
enforcement of those prices within that 
time. Hess Brothers in turn agree that 
in the interim of thirty days they will not 
sell Bulova watches at less than the pro- 
mulgated minimum prices of the Bulova 
Watch Company, with the understanding 
that without prejudice Bulova Watch 
Company allows Hess Brothers to sell 
Bulova watches under the general policy 
of the company to accept trade-ins.” 
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[Prior Proceedings] 


The case was next heard on September 
12, 1955. At the conclusion of that hearing 
both parties agreed that the testimony taken 
at that and at the April 11, 1955, hearing 
should constitute the testimony upon final 
hearing. As to the continuance of the pre- 
liminary injunction pending final decree, 
the court stated this: 


“T am willing to allow both of you (coun- 

sel for both parties) to furnish me with 

a memorandum of law as to whether or 

not the injunction should be dissolved.” 
Defendant who was pressing for immediate 
dissolution of the preliminary injunction 
was to furnish its memorandum at its pleas- 
ure and plaintiff was to furnish its memo- 
randum 10 days later. 

No such memoranda were filled but on 
June 26, 1956, defendant ordered the case 
on the argument list for August 6, 1956, for 
argument on “motion to dismiss complaint 
and vacate preliminary injunction.” The 
argument was continued to September 4, 
1956, and the case was then argued. 


[Issue] 


Neither side has furnished requests for 
findings and conclusions and, therefore, 
although the case is closed, we assume that 
we are not to adjudicate the case upon final 
hearing but merely to determine (1) whether 
as the case now stands, the preliminary 
injunction should be vacated and (2) whether 
the testimony clearly shows that plaintiff 
has forfeited its right to any injunctive 
relief at this time. 


[Defenses] 


Defendant advances four reasons for dis- 
missal of the complaint and for dissolution 
of the preliminary injunction: (1) Defend- 
ant had no knowledge of the applicability 
of the Fair Trade Act and, therefore, could 
not have violated it “willfully and know- 
ingly”; (2) plaintiff has induced others to 
violate the act by encouraging discounts by 
way of trade-ins; (3) plaintiff has failed to 
protect defendant by refusal to pursue its 
remedies against competing violators; (4) 
plaintiff does not come into court with clean 
hands. 

[Notice of Prices] 


We believe that reasons 1, 2 and 4 can be 
disposed of easily. The correspondence be- 
tween plaintiff and defendant from Septem- 
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ber 1954 to January 1955 clearly shows that 
defendant knew that plaintiff’s merchandise 
was subject to fair trade price lists. De- 
fendant was continually threatening to defy 
these lists unless plaintiff enjoined one 
Save-All, Inc. Whatever defendant’s mo- 
tives may have been, it clearly undersold 
willfully and knowingly. 


Defendant denies that it knew the details 
of the Huberman contract, and _ plaintiff 
insists that defendant received a copy of it. 
We consider this of little importance. It 
is the fact of a contract and not its terms 
that makes the price list binding on defend- 
ant. See Benrus Watch Co. v. Frankel [1955 
TRADE CASES { 68,139], 4 D. & C. 2d 786, 
789, in which our learned former colleague, 
Judge Gardner, held that it was not the 
terms of the contract but the terms of the 
law which bound nonsigners. 


[ Trade-ins] 


Nor can we find that plaintiff encouraged 
others to violate its price lists by trade-ins. 
The contract with Huberman’s has a sound 
policy of permitting trade-ins at a reasonable 
intrinsic value. While we are dealing here 
with watches, the principle of fair trade 
prices applies to all sorts of commodities 
and surely the allowance of trade-ins can- 
not be said to be inherently a disguised dis- 
count, despite the recent demonstration of 
its use as such in the sell-off of 1955 model and 
the introduction of 1956 model automobiles. 


There is no doubt that there was a fla- 
grant abuse of the trade-in privilege by 
many of plaintiff’s customers, who were 
defendant’s competitors. It is also true that 
plaintiff was hesitant to question the good 
faith of its customers when there was only 
a question of fair value involved. 


There is no evidence, however, that plain- 
tiff connived with any of its customers to 
evade the fair trade price of its merchandise. 
There is no reason why it should have done 
so, since its only object in prosecuting this 
complaint is to maintain those prices against 
discounts or rebates. 


[Clean Hands] 


What has been said above applies as well 
to the charge that plaintiff has not come 
into equity with clean hands. The Fair 
Trade Act, supra, is the expressed public 
policy of this State and it is not for us to 
declare whether or not it coincides with our 
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own opinion of economic or sociological 
expediency, or to determine why the law 
should support a profit which the retailer 
apparently does not want and in which the 
manufacturer does not share. 


Since the Act is the law of our Common- 
wealth (Burche Co. v. General Electric Co. 
[1955 Trape Cases { 68,078], 382 Pa. 370, 
374), a person complying therewith has the 
right to invoke its remedies. Plaintiff may 
have been slothful in enforcement, as de- 
fendant claims, or it may differ from de- 
fendant in its interpretation of what constitutes 
a violation of the act, but we find no evi- 
dence of bias, harassment or chicanery in 
plaintiff's dealings with defendant or with 
its other customers. 


[Enforcement Policy] 


Defendant’s third proposition is that plain- 
tiff has forfeited its right to enforce the 
Fair Trade Act because it refused to pursue 
its remedies against competing violators. 
To sustain this point, it relies upon: (1) 
A sale of Save-All, Inc., on August 31, 1954, 
of a Bulova watch at a 30 per cent discount; 
(2) one by Lee-Mart in Allentown on Janu- 
ary 8, 1955, at a 30 percent discount; (3) 
advertisements offering $25 discounts for 
watches that are dilapidated or beatup; (4) 
sales about February 15, 1955, by 16 stores 
at discounts of 5 to 30 percent and at trade- 
in discounts where no trade-in was avail- 
able; (5) purchases from national catalogue 
houses at substantial discounts, and (6) 
sales to plaintiff’s own shopper about June 
15, 1955, at about 25 stores at substantial 
discounts or with allowances for nonexistent 
trade-ins. 


[Fair Trader’s Answer] 


Plaintiff’s answer is: (1) that it could not 
enjoin Save-All, Inc., or Lee-Mart or the 
catalogue houses without first giving them 
notice of the existence of the Huberman 
contract, because a violation is enjoinable 
only when it is done, “willfully and know- 
ingly” and that while all known jewelry 
houses had been notified, the other outlets 
(who did not buy from plaintiff) had not 
received such notice. Furthermore, Save- 
All, Inc., had been shopped by a Pinkerton 
agent, who reported it out of business and 
not selling Bulova watches, this despite the 
fact that on June 17, 1955, another of plain- 
tiff’s shoppers was offered a Bulova watch 
at a discount but apparently she was sus- 
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pected of being a professional shopper so 
that the watch was not delivered to her; 
(2) that many of the trade-in offenses were 
border line, making plaintiff hesitant to 
bring suit; (3) that many others agreed 
voluntarily to cease offending; (4) that 
suits have been instituted against four per- 
sistent offenders; (5) that if the most 
prominent offender can be brought into 
line, the others will follow. 


[Court's Findings] 


We do not agree with defendant that 
plaintiff was remiss in failing to sue Save- 
All, Inc., on the basis of defendant’s shop- 
ping them. Just as defendant now is raising 
the question of a willful and knowing vio- 
lation, Save-All, Inc., could have raised that 
question at that time: Shyrock v. Association 
of United Fraternal Buyers, Inc. [1932-1939 
TRADE Cases § 55,222], 428, 432. Nor do 
we find collusive Pinkerton’s inability to 
shop Save-All, Inc., but we accept their 
report at face value. The shopper may 
have been gullible, but we cannot charge 
plaintiff with chicanery in accepting the 
report. 

We must agree with defendant, however, 
that in every instance plaintiff showed a 
great reluctance to act in that: (1) It took 
no action against its jeweler customers 
despite defendant’s February 1955 shoppings 
until the May 23, 1955, hearing forced ac- 
tion; (2) plaintiff violated the spirit if not 
the letter of the stipulation of May 23, 1955, 
by waiting almost the entire 30 days before 
it did its own shopping; (3) by failing to 
take any action on the basis of the June 
1955 shopping until August 12, 1955, when 
its counsel sent a letter of warning to the 
offending dealers, and (4) by its failure to 
proceed against recalcitrant offenders until 
the very day that a rehearing was held and 
thereafter. We note further that while the 
letter of August 12, 1955, called for a 
response, there was no testimony on Sep- 
tember 12, 1955, as to the nature of the 
responses, 


[General Rule] 


Both plaintiff and defendant have cited 
cases from other jurisdictions on the ques- 
tion of the effect of non-prosecution of 
offending violators of Fair Trade Acts: 
Hutzler Bros. Co. v. Remington Putnam Book 
Co. [1946-1947 Trape Cases § 57,452], 46 A. 
2d 101; Magazine Repeating Razor Co. v. 
Weissbord, 7 A. 2d 411; Automotive Electric 
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Service Corp. v. Times Square Stores Corp., 
24 N. Y. 2d 733; Weil v. Gumbel Bros., N. Y. 
L. J. 2528, cited by defendant; and Revere 
Copper & Brass, Inc. v. Grayson-Robinson 
Stores, Inc. [1954 Trave Cases {[ 67,729], 120 
F. Supp. 258; Burroughs Wellcome & Co., 
Inc. v. Weissbord et al., 20 A. 2d 445; Eastman 
Kodak Co. v. Schwartz, 133 N. Y. S. 2d 908, 
and Sunbeam Corp. v. Marcus [1952 TRADE 
Cases { 67,288], 105 F. Supp. 39, cited by 
plaintiff, 


The rule applied is uniform. A fair state- 
ment of it is found in Calvert Distillers, Inc. 
v. Nussbaum, 2 N. Y. S. 2d 320, 325: 


“A producer or owner invoking the 
statute is not required as a matter of law 
to resort to legal process against every 
violator of its provisions or of the con- 
tracts made pursuant thereto before he 
can enforce a remedy against any one 
violator. . . . At least where he does not 
resort to legal action, the producer is 
required to use reasonable diligence to 
see to it that none of his products con- 
tinue to be sold to a retailer who cuts 
prices after the producer has notice of 
such violation. In the last analysis it all 
comes down to a question of whether 
the producer or owner by his acts or con- 
duct, whether of commission or omission, 
may be said to have waived or abandoned 
his rights, with respect to all retailers, 
under the statute or agreements made 
thereunder. He will not be allowed di- 
rectly or indirectly to discriminate un- 
fairly. In availing himself of the benefits 
of the statute he must accept its burdens. 
The Fair Trade Act in its very essence 
calls for uniform enforcement without 
discrimination or favoritism. The pro- 
ducer cannot act arbitrarily in enforcing 
observance of fixed prices. There must 
be a sincere and diligent effort to prevent 
price cutting of branded products through 
legal process if necessary.” 


In none of these cases cited by defendant 
(we could not locate Weil v. Gimbel Bros.) 
was failure to prosecute the sole reason 
given for refusing to enjoin an offender. 
On the other hand, in the cases cited by 
plaintiff, the injunction was granted after 
a factual finding of reasonable diligence and 
lack of malice or prejudice. 

In Hutzler Bros. v. Remington Putnam Book 
Co. [1946-1947 Trave Cases 57,452], 46 A. 
2d 101, cited by defendant, the court allowed 
the injunction. In Magazine Repeating Razor 
Co. v. Weissbord, 7 A. 2d 411, restraint was 
refused because plaintiff permitted the sale 
of its product by a distributor in a package 
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at lower than list prices. In Automotive 
Electric Service Corp. v. Times Square Stores 
Corp., 24 N. Y. 2d 733, it was held that the 
plaintiff, a distributor, was not the owner 
of the brand whose price it sought to protect 
and, therefore, not a proper party. 


Defendant has not cited and we have been 
unable to locate any Pennsylvania case con- 
struing our own Fair Trade Act as requiring 
immediate suit against all offenders: Len- 
theric, Inc., v. F. W. Woolworth, 35 D. & C. 
572, 577 (affirmed without reference to that 
point in 338 Pa. 523), holds to the contrary. 
We are assuming, however, for the purposes 
of this opinion that Pennsylvania would 
follow the rulings from other States that 
there must be reasonable diligence in en- 
forcement, but that a manufacturer may 
proceed against offenders one by one and 
that it is not a defense by the first one sued 
that the manufacturer has not simultaneously 
sued all others. 


[Other Factors] 


We feel, however, that plaintiff should 
have moved faster than it did in seeking 
enforcement both before and after its own 
shopping disclosed violations, but the case 
is now complicated by these elements: (1) 
The stipulation strangely reads that the 
injunction shall be dissolved for 30 days 
with the implication that it was to continue 
in force thereafter; (2) the matter comes 
to our desk a full year after the last testi- 
mony was taken, so that we have no definite 
information whether plaintiff’s negotiations 
and suits have effectively prevented the 
former violations and thereby furnished pro- 
tection to defendant, who professes a will- 
ingness to comply if protected; (3) the 
passage since our hearing of the Act of 
May 25, 1956 (Act No. 589), 73 PS §8, 
which provides: 


“Section 2. Wilfully and knowingly ad- 
vertising, offering for sale, or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pursuant 
to the provisions of section one of this 
act, whether the person so advertising, 
offering for sale, or selling is, or is not, 
a party to such contract, is unfair com- 
petition and is actionable at the suit of 
such vendor, buyer or purchaser of such 
commodity. It shall, however, be a complete 
defense to such an action for the defendant 
to prove that the party stipulating such price, 
after at least seven days written notice given 
by the defendant prior to the commencement 
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of such action, has failed to take reasonable 
and diligent steps to prevent the continuation 
of such advertising, offering for sale or sell- 
ing, by those in competition with the defend- 
ant, who were specified in such notice.” 


[Meaning of Amendment] 


Granting the constitutionality of the Fair 
Trade Act, it cannot be the law that if a 
manufacturer is once barred from enjoining 
an offender for lack of prosecution of others 
that it shall forever be barred from enforc- 
ing its rights after properly policing a re- 
tailer’s territory. 

In our opinion, the 1956 amendment pro- 
vides the solution of our problem. While 
its language is vague and inept, we take it 
that it is to be given a reasonable meaning 
(Statutory Construction Act of 1937, P. L. 
1019, sec. 52, 46 PS § 552), and was intended 
to adopt in Pennsylvania the rule applied in 
other States but spelled out more strictly. 
We believe further that the words “. .. 
at least seven days’ written notice given by 
the defendant prior to the commencement 
of such action” must apply after an action 
has been instituted as well as before and 
that a permanent as well as a temporary in- 
junction may be lost if a plaintiff fails to 
police his product. 


The act does not apply to any of the acts 
of the parties up to this point, but it may 
change their rights in the future. Under 
these circumstances, we find it possible to 
decide this case on the facts in our posses- 
sion at the time of the last hearing, without 
prejudice to plaintiff's rights if it is willing 
to “. . . take reasonable and diligent steps 
to prevent continuation” of any reported 
violations. 

Due to the vagueness of the amendment, 
we are not now deciding upon what founda- 
tion the notice must be based or what con- 
stitutes reasonable and diligent steps to 
prevent continuance of violations or ex- 
actly what is meant by “at least seven 
days’ written notice.” We can define these 
terms better in the light of some actual 
future situation. 


[Complaint Dismissed] 


Believing that plaintiff is sincere in its 
desire to enforce its price lists, that the 
trade-in privilege is reasonable if strictly 
enforced and that plaintiff has not connived 
at its use as a disguised discount, but that 
plaintiff has continually moved, belatedly 


1 68,571 


72,284 


and reluctantly, to negotiate or enforce com- 
pliance, we feel that the preliminary injunc- 
tion should be dissolved and that the motion 
to dismiss the complaint must be granted. 
We reémphasize, however, the fact that 
plaintiff is still entitled to enforce its price 
lists under the current constitutional law 
and public policy of Pennsylvania, and if 
today there is reasonable diligence in polic- 
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to compliance with the terms of the 1956 
Acts 

Now, November 19, 1956, defendant’s 
motions to dissolve the existing preliminary 
injunction and to dismiss the complaint in 
above-captioned action are granted, without 
prejudice to the right of plaintiff to insti- 
tute a new suit at law or in equity to enforce 
its Fair Trade price lists, subject to the 


limitations of the Act of May 25, 1956 (Act 


ing the enforcement of its Fair Trade price 
No. 589), 73 PS §8. 


lists, it may bring a new action against 
defendant and other violators, subject now 


[] 68,572] Charles Walder, Ethel L. Walder, Alvin Walder and Lester Walder, as 
Trustees for Tivoli Theatre, Inc.; and Charles Walder and Ethel Walder as Trustees 
for Tivoli Operating Corporation; and Charles Walder, Ethel L. Walder, Alvin Walder 
and Lester Walder, individually; and Tivoli Amusement Company, Inc.; and The Walwal 
Corporation v. Paramount Publix Corporation, Paramount Pictures, Inc., United Para- 
mount Theatres, Inc., Paramount Pictures Corporation and Paramount Film Distributing 
Corporation; RKO Film Distributing Corporation, Radio-Keith-Orpheum Corporation, 
RKO Pictures Corporation, RKO Radio Pictures, Inc.; Vitagraph, Inc., Warner Bros.- 
First National Pictures, Inc., Warner Bros. Pictures, Inc., Warner Bros. Pictures Dis- 
tributing Corporation; Fox Film Corporation, Twentieth Century-Fox Film Corporation; 
Columbia Pictures Corporation; Adolph Zukor, Barney Balaban, Y. Frank Freeman, 
Stanton Griffis, Fred Mohrhardt, Harvey D. Gibson, Maurice Newton, Stephen Callaghan, 
Leonard H. Goldenson, A, Conger Goodyear, Earl M. McClintock, John B. Hertz, and 
Duncan G. Harris, individually and as officers, directors and stockholders of Paramount 
Publix Corporation, Paramount Pictures, Inc., Paramount Film Distributing Corporation, 
United Paramount Theatres, Inc., and Paramount Pictures Corporation; Hiram S. 
Brown, Joseph Plunket, J. Miller Walker, Leo Spitz, B. B. Kahane, William Mallard, 
Herman Zohbel, P. M. Stern, Gordon E, Young, O. R. McMahon, M. H. Aylesworth, 
Cornelius N. Bliss and Maurice Goodman, individually and as officers, directors and stock- 
holders of RKO Film Distributing Corporation, RKO Pictures Corporation, RKO Radio 
Pictures, Inc.; Harry M. Warner, Albert Warner, Jack L. Warner, Sam E. Morris, 
Herman Starr, Waddill Catchings, Stanley P. Friedman and Samuel Carlisle, individually 
and as officers, directors and stockholders of Vitagraph, Inc., Warner Bros.-First National 
Pictures, Inc., Warner Bros. Pictures, Inc., Warner Bros. Pictures Distributing Corpo- 
ration; Joseph M. Schenck, Sidney R. Kent, William C. Michel, Darryl F. Zanuck, 
William Goetz, Sidney Towell, Felix A. Jenkins, H. L. Clarke and Spyros P. Skouras, 
individually and as officers, directors and stockholders of Fox Film Corporation and 
Twentieth Century-Fox Film Corporation; Harry Cohn, Jack Cohn, A. Schneider, 
Charles Schwartz, Saul Bornstein, Leo M. Blancke, Jack Kerner, and L. J. Barbano, 
individually and as officers, directors and stockholders of Columbia Pictures Corporation; 
and Fred H. Kent, other surviving trustee of plaintiff Tivoli Operating Corporation. 


In the United States District Court for the Southern District of New York. Civil 
69-217. Filed December 17, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Lessor-Owner of Motion Picture Theatre.—A lessor-owner of a motion picture theatre 
was not a person injured in its business or property, and, therefore, it could not maintain 
a treble damage action under Section 4 of the Clayton Act. The lessor-owner had no 
standing to sue because it was only incidentally and not directly injured. An unlawful 
conspiracy alleged by the lessor-owner, according to an amended complaint, was directed 
against the lessee-operators of the theatre and not the lessor-owner. Also, the lessor-owner 
did not claim that any of the lessees of its theatre had conspired with the defendants 
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against it, and no such claim could be made in view of the stock ownership relationship 
between the lessor-owner and its lessees. As to another damage claim, the lessor-owner 
alleged that it had direct dealings with one of the defendants by virtue of an agreement 
under which it and such defendant formed a company, in which each owned one-half of 
the issued stock and to which the lessor-owner granted a lease for a certain rental, Al- 
though such dealings might put the lessor-owner in a position to maintain an action to 
recover for injuries to its theatre, the lessor-owner admitted that it had received a fair 
rental and that it suffered no damage. The defendants’ motion for a summary judgment 
against the lessor-owner was granted. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Amended Complaint—Proper Pleading.—A motion to strike an allegation of an amended 
complaint on the grounds that it was not a proper amendment because it was not based 
upon facts occurring before the filing of the original complaint, and that it did not consti- 
tute a proper supplemental pleading, although based on events subsequent to the filing of 
the original complaint, because the plaintiff did not request leave to file a supplemental 
pleading and the new facts alleged were not closely related to the original claim pleaded, 
was denied. An amended pleading is designed to include matters occurring before the 
filing of the original complaint but either overlooked or not known at the time. The ques- 
tioned paragraph of the amended complaint charged that the defendants manipulated 
competitive bidding areas to the disadvantage of the plaintiff, but such a charge was not 
expressly included in the original complaint. However, the court found that the charge 
was an additional specification of the acts allegedly committed by the defendants pursuant 
to their alleged conspiracy set forth in the original complaint, and, therefore, the paragraph 
was a proper amendment. 


See Private Enforcement and Procedure, Vol. 2, J 9013.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Separate Trials—A motion by defendants for a separate trial of antitrust violations 
charged in an amended complaint on the grounds that there were included in the amended 
complaint two distinct and unrelated types of conspiracies, that the issues of fact and 
questions of law involved in each were not common, that the amended complaint concerned 
itself with two separate periods of time, and that prejudice would result to certain defend- 
ants if one of the plaintiffs, in making proof of alleged antitrust violations, offered a 
Government antitrust decree in evidence was denied. Justice would be best served by not 
ordering a separate trial. The greater convenience in trying all of the issues at one trial, 
instead of two trials, far outweighed whatever slight prejudice the defendants might 
suffer from the use of the Government antitrust decree by one of the plaintiffs. The trial 
judge in his charge and by his rulings during trial would be able to separate and properly 
limit the proof of the decree to the relevant claim. 


See Private Enforcement and Procedure, Vol. 2, J 9013.565. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Summary Judgment—Statute of Limitations—A motion for summary judgment on the 
ground that a plaintiff’s claim was barred by the Federal four-year statute of limitations 
was denied on the ground that there were factual issues which had to be resolved at the 
trial of the action. While the plaintiff’s original complaint, seeking injunctive relief, was 
filed before the effective date of the Federal statute of limitations, its amended complaint, 
seeking damages, was not filed until after the effective date of the Federal statute of 
limitations. 


See Private Enforcement and Procedure, Vol. 2, { 9010, 9013.675. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Amended Complaint.—In holding that a pleading was a proper amended complaint, the 
court noted that the plaintiff would not be entitled to recover, under its amended com- 
plaint, damages accruing after the filing of the original complaint, unless it can show that 
such damages were the result of practices of the defendants first committed prior to the 
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Walder v. Paramount Publix Corp. 
filing of the original complaint, which were continued and carried over into subsequent 
years, to the damage of the plaintiff. Damages which accrue after a suit is brought 
cannot be recovered in the suit unless they are the result of acts done before the suit was 
commenced. 


See Private Enforcement and Procedure, Vol. 2, § 9011.115. 


For the plaintiffs: Claudia Pearlman, in care of Edgar A. Buttle, New York, INE NE, 
(Claudia Pearlman and Edgar A. Buttle on the brief). 


For the defendants: Louis Phillips for Paramount Pictures Inc. (In Dissolution), 
Paramount Pictures Corporation, and Paramount Film Distributing Corporation, J. 
Miller Walker for RKO Radio Pictures, Inc. Robert W. Perkins for Warner Bros. 
Pictures Distributing Corporation. Herbert B. Lazarus for American Broadcasting- 
Paramount Theatres, Inc. (formerly named and referred to in the complaint as United 
Paramount Theatres, Inc.). Dwight, Royall, Harris, Koegel & Caskey for Twentieth 
Century-Fox Film Corporation, a New York corporation (In Dissolution). Schwartz & 
Frohlich for Columbia Pictures Corporation. E. Compton Timberlake, John F. Caskey, 


Myles J. Lane, and Everett A. Frohlich, of counsel. All of New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1956 Trade Cases { 68,275 and 1955 Trade Cases { 68,170, 68,097. 


[Nature of Action] 


LEIBELL, District Judge [In full text]: This 
is another phase of the treble damage liti- 
gation commenced in this Court on Septem- 
ber 4, 1951, charging a number of defendants 
with an alleged conspiracy to violate the 
Federal antitrust laws, in connection with 
the distribution and allotment of films for 
exhibition at the Tivoli Theatre, located at 
734-744 West Flagler Street, Miami, Florida. 


[Prior Rulings] 


For an analysis of the relevant facts of 
the case, attention is directed to Judge 
Weinfeld’s opinion reported in [1955 TRADE 
Cases § 68,097] 132 F. Supp. 912, and to 
my opinion filed January 16, 1956 [1956 
TRADE CASES § 68,275]. 

In my January 16, 1956 opinion, I stated 
“that the complaint herein does not allege 
any claim on which The Walwal Corpora- 
tion would be entitled to any relief,’ and 
that, “no claim for damages had been 
pleaded for Tivoli Amusement Corporation” 
in addition to its claim for equitable relief. 
However, I granted plaintiffs’ attorneys 
leave tm serve an amended complaint as to 
any claims that they believed could be 
properly pleaded on behalf of The Walwal 
Corporation and the Tivoli Amusement 
Company, Inc. 


[Motions] 

On January 27, 1956, plaintiffs served an 
amended complaint on the defendants. De- 
fendants filed two nfotions, dated respectively 
March 2, 1956 and March 12, 1956, attack- 


1 68,572 


ing the amended complaint. On the latter 
date the defendants also filed their respective 
answers to the amended complaint. By 
stipulation between the parties, filed in this 
Court on February 29, 1956, it was agreed 
“that the service and filing of the said 
answers shall be without prejudice to de- 
fendants’ motions addressed to the said 
amended complaint and shall not be con- 
strued to be a waiver of the right to the 
relief sought in the said motions addressed 
to the complaint.” 

The motion of March 2, 1956, was di- 
rected against Tivoli Amusement Company, 
Inc., and was referred to me by Judge 
Weinfeld on March 13, 1956. The motion 
of March 12, 1956, was directed against 
both The Walwal Corporation and Tivoli 
Amusement Company, Inc. and was re- 
ferred to me by Judge Noonan on March 
30th, 1956. Because of the death of the 
attorney of record for the plaintiffs and 
certain difficulties in the substitution of 
counsel, final briefs were not filed until 
October 15th, 1956. Later the Court per- 
mitted both sides to serve one additional 
memorandum of law. I will now discuss 
the nature of the motions and the reasons 
advanced for the relief sought. 

As against Tivoli Amusement Company, 
Inc., defendants move pursuant to Rules 
12(b); 12), 15(a), 15(d) 720221 and 424) 
of the Federal Rules of Civil Procedure for 
an order: [Motion papers filed March 2, 
1956] 


“(a) striking the following paragraphs 
of the amended complaint or indicated 
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portions thereof: that part of paragraph 
60 reading ‘and the Tivoli Amusement 
Company, Inc.’; that part of paragraph 
78 reading ‘up to the present time’ and 
the phrase reading ‘that up to and includ- 
ing the present time’; all of paragraph 
93; and that part of paragraph 94 reading 
‘and the Tivoli Amusement Company, 
Inc. has sustained damage in the sum of 
approximately One Hundred Thousand 
($100,000.00) Dollars, together with the 
interest on said sums’, on the ground that 
said paragraphs are not within the scope 
of an order entered by Honorable Vincent 
L. Leibell on January 30, 1956 in that 
said paragraphs are neither permissable 
amendments nor supplemental pleadings; 

(b) in the alternative, for an order dis- 
missing the aforesaid paragraphs of the 
amended complaint on the ground that 
said allegations are neither permissible 
amendments nor supplemental pleadings; 
and 

(c) in the alternative, that the claims 
asserted by plaintiff Tivoli Amusement 
Company, Inc. for the period since 1952 
be severed and proceeded with separately 
on the ground that said period does not 
contain either a common plaintiff. or a 
common question of law or fact with 
other claims covered in said amended 
complaint.” 


[ Considerations | 


Upon a motion to strike or dismiss al- 
legations of a pleading, the Court will not 
consider matters outside the pleadings. 
Lopez v. Resort Airlines, (S. D. N. Y. 1955) 
18 F. R. D. 37, 40 and cases cited therein 
in footnote 8, Rule 12(b)(6) F. R. Civ. 
Pro. All doubts as to the intendment of 
the averments are to be resolved in favor 
of the pleader. The Court must give the 
plaintiff the benefit of the reasonable in- 
tendments of the averments. Dioguardi v. 
Durning, 139 F. 2d 774. See also Sweeney vw. 
Schenectady Union Pub. Co., 122 F. 2d 288 
at p. 289: Meyerson v. Hurlbut, et al, 98 F. 
2d 232. Tucker v. A & P Food Stores (D.C. 
N. D. Ohio 1949) 9 F. R. D. 607; Walmac 
Goneine wa lsaacs. (De C. Reels 1954) 515 
F. R. D. 344. 


[Original Complaint] 


In the original complaint, filed September 
4, 1951, the following paragraphs were 
pleaded on behalf of Tivoli Amusement Co., 
Inc., seeking equitable relief only: 


“Eighty-Seventh: That on or about the 
7th day of April, 1947, the said Tivoli 
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Operating Corporation has been volun- 
tarily dissolved, as aforesaid, and that 
thereupon and on or about the 3rd day 
of November, 1947, the individual plain- 
tiffs Charles Walder, Ethel L. Walder, 
Alvin Walder, and Lester Walder, have 
organized the planitiff corporation Tivoli 
Amusement Company, Inc., which latter 
corporation ever since its incorporation 
aforesaid has been and still is operating 
said Tivoli Theatre, as lessee from the 
said The Walwal Corporation. 


“Eighty-Eighth: That the aforesaid il- 
legal agreement and conspiracy, in re- 
straint of interstate commerce is a 
continuing one, and the award of treble 
damages is not adequate to protect the 
business of plaintiffs from further future 
damages, and that therefore the plaintiffs 
have no complete and adequate remedy 
at law.” 


[Amended Complaint] 


In the amended complaint filed January 
27, 1956, the wording of paragraph “Eighty- 
Seventh” contained in the original bill was 
renumbered and extended to read as fol- 
lows: 


“Ninety-Third: (reciting first the identi- 
cal language of Paragraph 87); and that 
during the period 1947 to 1951 Tivoli 
Amusement Company, Inc. received its 
motion pictures for exhibition in its theatre 
on equal terms with some of the other 
neighborhood theatres which constituted 
its normal competitors, but that in or 
about 1951 defendants in the institution 
of competitive bidding with respect to 
clearances gerrymanded the bidding areas 
causing the Tivoli Theatre to either bid 
against theatres far superior to itself, in 
size, if not in accoutrements, or be rele- 
gated to subsequent runs with respect to 
the theatres with which it normally had 
simultaneous clearance, while said theatres 
being part of the Paramount Chain, did 
their bidding in an area especially gerry- 
manded so as to eliminate the competition 
of the aforementioned larger theatres. 
That as a result of the aforementioned 
violation of the intent and spirit of the 
Paramount decree, theatres of the Para- 
mount chain of the same standing and 
directly in competition with the Tivoli 
Theatre are receiving first-run clearance 
while the Tivoli Theatre is relegated to 
a subsequent run. That as a result of the 
aforementioned illegal acts and restraint 
of trade and in violation of the Decree 
of the Supreme Court of the United 
States, the Tivoli Amusement Company, 
Inc. has, since 1952, and up to the present 
been prevented from making a fair profit 
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in an open market and has been caused 
to sustain substantial damage in the sum 
of One Hundred Thousand ($100,000) 
Dollars.” 


Paragraph Eighty-Eighth of the original 
complaint has been eliminated from the 
amended complaint. 


[Contentions] 


Defendants contend that the above quoted 
paragraph Ninety-Third of the amended 
complaint is not a proper amendment, be- 
cause it is not based upon facts occurring 
before the filing of the original bill on 
September 4, 1951, but rather upon events 
occurring thereafter; and further that it 
does not constitute a proper supplemental 
pleading, although based on subsequent 
events, because plaintiff did not request 
leave to file a supplemental pleading and 
the new facts alleged are not closely re- 
lated to the original claim pleaded, but 
in fact constitute a separate and distinct 
cause of action. 

An amended pleading is designed to in- 
clude matters occurring before the filing 
of the bill, but either overlooked or not 
known at the time. [Rule 15(d) F. R. Civ. 
Pro.]. A supplemental pleading is designed 
to cover matters subsequently occurring 
but pertaining to the plaintiff’s [Tivoli 
Amusement Company’s] original claim. 
[Rule 15(d) F. R. Civ. Pro.] Berssenbrugge 
v. Luce Mfg. Co., 30 F. Supp. 101 (W. D. 
Mo. 1939); Popovitch v. Kasperlik, 76 F. 
Supp. 233 (W. D. Pa., 1947); and Randolph 
v. Missourt-Kansas-Texas R. Co., 78 F. Supp. 
727 at p. 729 (W. D. Mo. 1948). 


In its original complaint, Tivoli Amuse- 
ment Company, Inc. requested, because of 
the continuing nature of the alleged illegal 
conspiracy, injunctive relief. In its amended 
complaint, Tivoli Amusement Company, 
Inc., has dropped its prayer for equitable 
relief from 1947 to date, and now asks for 
money damages from 1952 to date because 
of alleged conspiratorial acts described as 
the “gerrymandering” of the competitive 
bidding areas, alleged to have been inaugu- 
rated in 1951. For the period of 1947 to 
1951 Tivoli Amusement Company, Inc., 
makes no claim for either damages or equit- 
able relief in the amended complaint. Thus 
there appears to be a hiatus of some four 
years. 
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[Proper Amendment to Complaint] 


The first question presented is:—Is this 
a proper amendment to the complaint? If 
the claim based on “gerrymandering” is 
deemed to have been in existence at the 
time the original complaint was filed [Sep- 
tember 4, 1951] a proper amendment to 
the complaint may be had by the allegation 
of matter indicative of a series of events 
initiated before September 4, 1951 and con- 
tinuing thereafter. 


Although there may be a factual question 
involved as to whether “gerrymandering” 
commenced at a time prior to September 
4, 1951, or not, that is something for the 
trial court. 


Further, defendants contend that the 
present action as originally filed was based 
solely upon the facts and issues present 
in the United States v. Paramount cases. This 
is not so, if all doubts as to the scope of 
the original pleading are resolved in favor 
of the pleader. Tucker v. A & P Food 
Stores, supra; Walmac Co., Inc. v, Isaacs, 
supra. 


Paragraph 66 of the original bill alleged :— 


“That the same illegal practices, as set 
forth in the preceding paragraph next 
hereof, are complained of herein, together 
with other acts in violation of the Anti- 
Trust Laws.” 


The “preceding paragraph” (paragraph 
65) set out in summary form some of the 
acts claimed to have been committed by 
defendants involved in the United States v. 
Paramount Pictures litigation. But no spe- 
cific allegation of “gerrymandering” was 
embodied in the original complaint. 


Nor does “gerrymandering” appear to 
have been the subject of any finding of fact 
against the defendants in United States v. 
Paramount Pictures. The idea of competi- 
tive bidding for the right to exhibit a 
motion picture appears to have had its 
origin in a remedy provided by the Ex- 
pediting Court in the conspiracy case of 
United States v. Paramount et al. [1946-1947 
TRADE Cases $57,526], 70 F. Supp. 53 at 
p. 62. The Expediting Court required com- 
petitive bidding to afford a free market to 
all exhibitors. But the United States Su- 
preme Court, on an appeal from that ruling, 
eliminated the mandatory requirement of 
competitive bidding for pictures where de- 
sired by the exhibitors. (United States v. 
Paramount Pictures [1948-1949 Trane Cases 
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7 62,244], 334 U. S. 131 at 161-166.) The 
high court held that the job of supervising 
such a competitive bidding system would 
involve the judiciary in the administrative 
function of the motion picture business and 
that the “judiciary is unsuited to affairs of 
business management.” In view of the fact 
that the “competitive bidding system was 
perhaps the central arch of the decree de- 
signed by the District Court,” on the re- 
mand, “the freedom of the District Court 
to reconsider the adequacy of the decree” 
was “not limited to those parts * * * 
specifically indicated” by the United States 
Supreme Court. 


On the later hearing on the remand the 
Expediting Court ordered “a divorcement 
or separation of the business of the de- 
fendants as exhibitors of films from their 
business as producers and distributors” of 
films. United States v. Paramount Pictures 
[1948-1949 Trappe Cases { 62,473], 85 F. 
Supp. 881 at p. 895. This course was fol- 
lowed and incorporated in the Expediting 
Court’s decree. 

The alleged “gerrymandering” charge is 
an additional specification of the acts allegedly 
committed by the defendants pursuant to 
their alleged conspiracy set forth in the 
original complaint. Tivoli Amusement Com- 
pany, Inc., came into existence November 
3, 1947. As stated above, paragraph 66 of 
the original complaint alleges that the plain- 
tiffs are claiming not only the illegal prac- 
tices found in the United States v. Para- 
mount Pictures case, but also “other acts in 
violation of the Anti-Trust Laws.” 

Defendants are also in error when they 
contend that because of the intervening four 
year period (1947-1951) during which Tivoli 
Amusement Company, Inc., suffered no 
damage, that there is no relation between 
the new matter, “gerrymandering” pleaded 
in the amended complaint, and the allega- 
tions of the original complaint. The effect 
of the general conspiracy, alleged to have 
continued to exist up to 1951 in the original 
complaint, did not reach the defendant, 
Tivoli Amusement Company, Inc., until 
1951, when as specified in the amended 
complaint the alleged conspirators resorted 
to the “gerrymandering” of districts in 
which competitive bidding for pictures by 
exhibitors was to be applied. A proper 
inference would be that the alleged con- 
spiracy resorted to “gerrymandering” some- 
time in the early part of 1951, as alleged in 
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the amended complaint and that then it was 
that the general conspiracy alleged in the 
original complaint had its impact on the 
Tivoli Amusement Company, Inc. The original 
complaint was filed on September 4, 1951. 


It is my opinion that Tivoli Amusement 
Company, Inc.’s new pleading is an amended 
complaint and not a supplemental complaint, 
and is a proper pleading. 


[Damages] 


In Lawlor v. Loewe, 235 U. S. 522, 536, 
affirming 209 Fed. 721 (C. C. A. 2), it was 
held that damages which accrue after the 
suit is brought cannot be recovered in the 
action unless they are the result of acts 
done before the suit was commenced. This 
question was also presented in Connecticut 
Importing Co. v. Frankfort Distilleries (2 
Cir.) [1932-1939 Trane Cases J 55,200] 101 
F, 2d 79, an antitrust case. 

Tivoli Amusement Company, Inc. would 
not be entitled to recover, under its amended 
complaint herein, damages accruing after 
September 4, 1951, unless it can show that 
such damages were the result of the con- 
spiratorial acts of the defendants, or some 
of them, first committed prior to Septem- 
ber 4, 1951, which were continued and car- 
ried over into the subsequent years, to the 
damage of Tivoli Amusement Company, 
Inc. This presents a factual question to 
be resolved at the trial. 


[Statute of Limitations] 


Defendants move also for summary judg- 
ment as against Tivoli Amusement Com- 
pany, Inc., under Rule 56, Title 28 U. S. C., 
setting up the Federal four (4) year statute 
of limitations provision as a bar thereto. 
[15 U. S. C. 15(b) effective January 7, 1956, 
and applicable to causes of action filed 
thereafter.] That, too, presents a factual 
question, to be resolved at the trial. The 
motion for summary judgment as against 
Tivoli, based on the statute of limitations, 
is accordingly denied at this time, without 
prejudice to a renewal at the trial. 


[Separate Trials] 


Having sustained the Tivoli Amusement 
Company, Inc.’s; amended complaint as a 
proper one in all respects I will now take 
up plaintiffs’ motion for alternative relief, 
that is for a separate trial with respect to 
the alleged acts of “gerrymandering” the 
competitive bidding areas. Defendants re- 
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new their contention that there are included 
in the amended complaint two distinct and 
unrelated types of conspiracies; that the 
issues of fact and questions of law involved 
in each are not common; that the amended 
complaint concerns itself with two separate 
periods of time, one within and the other 
without the purview or scope of the Para- 
mount decree. Defendants’ counsel argue 
that, by virtue of Section 16, Title 15, 
U. S. C., which provides that a “final judg- 
ment or decree rendered in any criminal 
prosecution or in any suit or proceeding in 
equity brought by or on behalf of the United 
States under the antitrust laws to the effect 
that a defendant has violated said laws shall 
be prima facie evidence against such de- 
fendant in any suit or proceeding brought 
by any other party against such defendant 
under said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties thereto,” 
prejudice will result to all defendants in- 
volved in the Tivoli Amusement Company, 
Inc. cause of action, if the other plaintiffs 
who are trustees of Tivoli Operating Cor- 
poration, in proof of a prima facie case of 
conspiracy, offer the Paramount decree or 
portions of it, in evidence. 


Rule 42(b) of the Federal Rules of Civil 
Procedure, (28 U. S. C.) is controlling. It 
reads: 


“(b) Separate Trials. The court in 
furtherance of convenience or to avoid 
prejudice may order a separate trial of 
any claim, cross-claim, counterclaim, or 
third-party claim, or of any separate 
issue, or of any number of claims, cross- 
claims, counterclaims, third-party claims, 
or issues.” 


.. Under this rule, the trial judge is given 
:a-broad discretion. He is required to weigh 
elements of convenience and the avoidance 
af prejudice.. I. am of the opinion that jus- 
tice will be best served by not ordering a 
separate trial with respect to the acts of 
“serrymandering” alleged on behalf of Tiv- 
oli Amusement Company, Inc. The greater 
convenience in trying all the issues at the 
one trial, instead of in two trials, far out- 
weigh whatever slight prejudice the de- 
fendants might suffer from the use of the 
decree in the Paramount case, by one plain- 
tiff, Tivoli Operating Corporation, in the 
course of its proof. 


The trial judge in his charge and by his 
rulings during the trial will be able to sep- 
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arate the two in the minds of the jurors and 
properly limit the proof of the decree in the 
Paramount case to the claim of Tivoli Oper- 
ating Corporation and exclude it from the 
consideration of the claim of Tivoli Amuse- 
ment Company, Inc., if that is what the 
evidence requires. 


[Lessor-Owner—Right to Sue] 


As against the Walwal Corporation and 
Tivoli Amusement Company, Inc., the de- 
fendants move for summary judgment pur- 
suant to Rule 56, F. R. Civ. Proc. on the 
grounds: [Motion papers filed March 12, 
1956] 


“1. The Walwal Corporation has not 
suffered legal injury to its business or 
property within the meaning and intent 
of the anti-trust laws. 

2. Any claims for damages prior to 
January 27, 1952 asserted by The Wal- 
wal Corporation are barred by the Fed- 
eral four (4) year statute of limitations. 

3. Any claims for damages prior to Janu- 
ary 27, 1952 asserted by Tivoli Amusement 
Company, Inc. are barred by the Federal 
four (4) year statute of limitations.” 


I will take up first the question whether 
The Walwal Corporation is a person “in- 
jured in his business or property” so as to 
enable it to maintain this treble damage 
stits 5S URSMCsi5y 

The Walwal Corporation came into exist- 
ence July 21, 1931. In August, 1931, title 
to the fee and theatre building were con- 
veyed by Tivoli Theatre, Inc. to the Wal- 
wal Corporation. The Tivoli Theatre, Inc. 
continued to operate the theatre, but as 
lessee of The Walwal Corporation, until 
January 1937, at which time it went into 
dissolution. The Walder family, Charles, 
Ethel, Alvin and Lester, were the sole 
stockholders of both Tivoli Theatre, Inc. 
and The Walwal Corporation. 


On February 10, 1937, the Tivoli Oper- 
ating Corporation was organized. The Wal- 
wal Corporation and Paramount Enterprises, 
Inc. each owned one-half the stock of Tivoli 
Operating Corporation, which operated the 
Tivoli Theatre from February 1, 1937 until 
October 24, 1947, under a lease from the 
Walwal Corporation. Since 1947 the the- 
atre has been operated by Tivoli Amusement 
Company, Inc. under a verbal lease from the 
Walwal Corporation, The Walder family 
own all the stock of the Tivoli Amusement 
Company, Inc. 
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[Allegations of Lessor-Owner] 


In its amended complaint, The Walwal 
Corporation alleges, that the premises owned 
by the Walwal Corporation, upon which 
the Tivoli Theatre is situated, consist of 
a single purpose building which, with the 
exception of two small offices and two small 
stores, was designed for a motion picture 
theatre; that, The Walwal Corporation is 
seeking to recover damages for injuries 
suffered in its business and property, be- 
cause of the unlawful acts alleged to have 
been committed by the defendants. 


The Walwal Corporation alleges that by 
reason of the conspiracy and practices of 
the defendants, the Tivoli Theatre, Inc., 
during the period 1931 through 1937, as 
lessee and operator of Tivoli Theatre, was 
unable to operate the theatre leased by it 
from The Walwal Corporation, at a rea- 
sonable profit and was obliged to default 
in the payment of rent pursuant to its lease; 
and that, as a result the rental and market 
value of the Tivoli Theatre was and is ma- 
terially injured, all to the damage of the 
property and business of The Walwal Cor- 
poration; and that The Walwal Corporation 
was unable to meet its mortgage and tax 
payments and was forced to borrow money 
for said purposes and to impair its credit 
and capital, all to the damage of its busi- 
ness and property. 

The Walwal Corporation next alleges 
that in February 1937, Paramount Enter- 
prises, Inc., one of the alleged named co- 
conspirators, agreed to give more favorable 
product and clearance to the Tivoli Theatre, 
if Charles Walder and The Walwal Cor- 
poration would agree to the formation of 
a new corporation to be known as. Tivoli 
Operating Corporation, of which corpora- 
tion Paramount Enterprises, Inc. would 
have 50% of the corporate stock, and the 
remaining 50% of said stock to go to 
The Walwal Corporation; that the Tivoli The- 
atre would be taken away from Tivoli The- 
atre, Inc., and leased to the new corporation, 
Tivoli Operating Corporation, under terms 
to be dictated by defendants; and that in 
a free market unhampered by defendants’ 
conspiracy and illegal acts, the fair and 
reasonable value of the Tivoli Theatre would 
be approximately $20,000 per year. 

It is also alleged that as a direct result 
of defendants’ conspiracy, The Walwal 
Corporation during the period 1931 to 1937 
suffered a loss of rent in the amount of 
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$120,000.00; and during the period 1937 to 
1947 was deprived of rents in the amount 
of $86,121.00 [constituting the difference 
between the rental paid by Tivoli Operating 
Corporation under the alleged dictates of 
defendants’ conspiracy ($113,879.00) and 
the rental that would have been paid in a 
free and unhampered market ($200,000.00) ]; 
that as equitable owner of the 50% stock 
of Tivoli Operating Corporation, held by 
the alleged co-conspirator, Paramount En- 
terprises, Inc., The Walwal Corporation 
was deprived of additional dividends in the 
amount of $40,999.45; and, that, during the 
period 1947 to the present, The Walwal 
Corporation has been deprived of rents in 
the amount of $48,000.00. 


[Direct Injury Necessary] 


Those harmed only incidentally by anti- 
trust violations have no standing to sue 
for treble damages. Recovery and damages 
under the antitrust law is available to 
those who have been directly injured by 
the lessening of competition; it is withheld 
from those who seek the windfall of treble 
damages because of incidental harm. Pro- 
ductive Inventions, Inc. v. Trico Products 
Corp. (2 Cir. 1955) [1955 TrRApE CAsEs 
7 68,104], 224 F. 2d 678, cert. denied 350 
U. S. 936. Westmoreland Asbestos Co. v. 
Johns-Mansville Corp. 30 F. Supp, 389, af- 
firmed (2 Cir.) 113 F. 2d 114. 


[Relevant Rulings] 


I will again examine into the three dam- 
age periods, alleged by The Walwal Cor- 
poration, to determine whether The Walwal 
Corporation has been directly injured in its 
business or property, according to the ap- 
plicable standards and conditions set forth 
in Harrison v. Paramount Pictures, Inc. [1953 
Trave Cases § 67,568], 115 F. Supp. 312, 
affirmed (3 Cir.) [1954 TrapE Cases { 67,721] 
211 F. 2d 405, cert. denied 348 U. S. 828, 
which was cited with approval in Productive 
Inventions, Inc. v. Trico Products Corp. (2 
Cir. 1955) supra and subsequently adhered 
to by the Third Circuit in Melrose Realty 
Co. v. Loew’s Incorporated, decided May 31, 
1956 [1956 Trave Cases { 68,358], rehearing 
denied July 12, 1956, by court sitting en bance, 
reported in 234 F. 2d 518 [1956 Trane CasEs 
J 68,423], cert. denied November 6, 1956, 
352 U. S. —. In the Harrison case, a non- 
operating lessor-owner of a motion picture 
theatre received rentals based on a per- 
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centage of gross receipts. He was held not 
to be a person injured in his business or 
property within the meaning of Section 
4 of the Clayton Act, 15 U. S. C. Section 
15, and, therefore, was not entitled to bring 
suit under the Act for an alleged con- 
spiracy involving the licensing of motion 
pictures to the lessee-operator. 


[Damage Periods] 


For the periods 1931 to 1937, while Tivoli 
Theatre, Inc. was the lessee-operator, and 
from 1947 to the present, while Tivoli 
Amusement Company, Inc. has been the 
lessee-operator, The Walwal Corporation 
as lessor-owner of the Tivoli Theatre, has 
no standing to sue, because at best it was 
only incidentally and not directly injured. 


Paragraphs 74 and 76 of the amended 
complaint show that the alleged unlawful 
conspiracy was directed against the lessee- 
operators of the Tivoli Theatre, and not the 
lessor-owner [The Walwal Corporation]. 


[Paragraph 74] 


“That pursuant to such illegal agree- 
ment and conspiracy, and in order to 
destroy the business of said Tivoli Theatre, 
in competition with distributor-owned, 
controlled or operated or affiliated theatres, 
none of the defendant distributors or 
producers of motion picture film would 
license any ‘feature’ film to the operators 
of said Tivoli Theatre for exhibition, 
prior to the expiration of 67 days, or 
until the playing of such film in the 
‘subsequent run’ theatres, which resulted 
in the operators of said Tivoli Theatre 
being unable to obtain any feature film 
for exhibition until after such film had 
been exhibited by all of the theatres com- 
peting with the Tivoli Theatre.” (Under- 
scoring added) 


[Paragraph 76] 


“That by reason of the ownership and 
control of the competitors of Tivoli 
Theatre, by the producer and exhibitor 
defendants, as aforesaid, and by reason 
of the other defendants acting in con- 
cert with them, the defendants have pre- 
vented the operators of said Tivoli Theatre 
from securing ‘subsequent run’ films on a 
competitive basis; that the operators of 
said Tivoli Theatre have thus been rele- 
gated to a very inferior position in the 
exhibition of motion picture film, and 
compelled, by virtue of said unlawful 
conspiracy, to accept pictures for exhibi- 
tion after the defendants’ affiliated theatres 


1 Actually it did not correctly interpret the 
Harrison case. See footnote 1 of Chief Judge 
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were through with the exhibition of the 
same, and that the operators of said Tivoli 
Theatre were subjected to unfavorable 
conditions of availability, including clear- 
ance; and that the said operators of said 
Tivoli Theatre have thus been denied a 
free, open and untrammeled market in 
which to buy products based upon their 
ability and willingness to pay fair and 
reasonable film rentals; and that pursuant 
to such unlawful conspiracy, the com- 
peting theatres herein named have been 
granted unreasonable discriminatory and 
arbitrary clearance and ‘runs’ over the 
said Tivoli Theatre, and the operators of 
said Tivoli Theatre have thus been dis- 
criminated against and in favor of the 
theatres owned by the defendants.” (Un- 
derscoring added). 


[Steiner Case] 


The case of Steiner v. 20th Century-Fox 
Film Corporation, (9 Cir. 1956) [1956 TRADE 
Cases § 68,304] 232 F. 2d 190, which is 
contra to the holding of both the Harrison 
and Melrose cases, supra, is distinguishable 
on its facts. In that case the amended 
complaint alleged that the defendants in con- 
cert with the prime lessees forced the plain- 
tiff to do acts detrimental to plaintiff’s 
reversionary interest, acts such as granting 
to the prime lessees in 1938 more favorable 
lease terms than could have been obtained 
in a free competitive market, and giving 
options to renew without adequate con- 
sideration. The court held that that was 
sufficient to state an antitrust claim by a 
landlord. At page 193, the court in dis- 
tinguishine* the Harrison and Westmoreland 
cases held:— 


“Here the appellant asserts the appellees 
conspired with the prime lessee to force 
the appellant to receive less than a rea- 
sonable rent. * * * Here the complaint 
affirmatively alleges direct injury to the 
appellant, not the lessee.” 


There is no claim made in the case at 
bar that a lessee of Tivoli Theatre, either 
Tivoli Theatre, Inc., Tivoli Operating Cor- 
poration or Tivoli Amusement Company, 
Inc., had conspired with the defendants 
against The Walwal Corporation. And no 
such allegation could very well be made. 
The Walder family owned all the stock of 
Tivoli Theatre, Inc., the operating lessee up 
to 1937 and all the stock of Tivoli Amuse- 
ment Company, Inc., the operating lessee 
since 1947. They have also owned all the 


Biggs’ dissenting opinion in the Melrose case, 
supra. 
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stock of The Walwal Corporation since its 
incorporation in 1931. Both Tivoli Operating 
Corporation and Tivoli Amusement Com- 
pany, Inc., are in this action as co-plaintiffs. 
So was the Tivoli Theatre, Inc., until its 
claims were dismissed by Judge Weinfeld 
as not timely brought. The Tivoli Oper- 
ating Corporation, in dissolution under Florida 
law, in suing by two of three surviving 
trustees, the two being designees of The 
Walwal Corporation. Further, for the period 
of 1937-1947, The Walwal Corporation owned 
one-half the stock of the Tivoli Operating 
Corporation, the operating lessee during 
that period. 


[Equitable Ownership Claim] 


For the remaining period 1937 to 1947 
The Walwal Corporation is seeking, in addi- 
tion to a loss of reasonable rental for this 
period, a determination by the Court that, 
it, The Walwal Corporation, be considered 
the “equitable owner of the stock [50%] 
held by Paramount Enterprises, Inc.” and 
as such, be entitled to recover from the de- 
fendants, the dividends actually received by 
one of the co-conspirators, Paramount En- 
terprises, Inc., in the amount of $40,999.45. 

The claim of equitable ownership of the 
fifty percent of stock held by Paramount 
Enterprises, Inc., by The Walwal Corpora- 
tion, is without merit. In my opinion of 
January 16, 1956, on a motion for summary 
judgment, I held that any such contention 
was contrary to the facts set forth in the 
affidavits, depositions and exhibits submitted. 
I stated:— 


“Tf any one could be called ‘the equitable 
owner’ of the 50% of the stock of Tivoli 
Operating Company, which Paramount 
Enterprises, Inc, received under the agree- 
ment of February 10, 1937, it would be 
the Walders [individually], who owned 
all the stock of Tivoli Theatre, Inc.” 

Tivoli Theatre, Inc. (wholly owned by the 
Walders) had been the operating lessee of 
the Tivoli Theatre up to 1937, when the 
Tivoli Operating Corporation was formed 
by The Walwal Corporation and Paramount 
Enterprises, Inc., each purchasing 50% of 
the stock therein and each having equal 
representation on the Board of Directors. 
Tivoli Theatre, Inc. gave up its lease and 
Tivoli Operating Corporation received a 
lease from the Walwal Corporation, with 
certain rights of renewal. 
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[Direct Dealings with Defendant] 


In its claim for loss of reasonable rental 
for the period of 1937-1947, The Walwal 
Corporation alleges in its amended com- 
plaint that it had direct dealings with the 
defendants, particularly with Paramount En- 
terprises, Inc.:— 


“Eighty-First: That in or about the 
month of February, 1937, the said Para- 
mount Enterprises, Inc., an affiliate and 
subsidiary of defendants, Paramount Pub- 
lix Corporation, Paramount Pictures, Inc. 
and Paramount Film Distributors, and 
dominated and controlled by said defend- 
ants, their officers, directors and stock- 
holders, agreed to give more favorable 
product and clearances to the Tivoli 
Theatre, providing the plaintiffs Walwal 
Corporation and Charles Walder would 
agree to the formation of a new corpora- 
tion to be known as the Tivoli Operating 
Corporation, of which corporation Para- 
mount Enterprises, Inc., would have 50% of 
the corporate stock, and the remaining 50% 
of said stock to go to the Walwal Cor- 
poration; that the Tivoli Theatre would 
be taken away from Tivoli Theatre, Inc. 
and leased to the new corporation Tivoli 
Operating Corporation under terms to be 
dictated by defendants; that Paramount 
Enterprises, Inc. would have compensa- 
tion pursuant to a management contract 
in addition to its stock interest, all as 
more fully set forth in the agreement be- 
tween \Valwal Corporation, Charles Walder 
and Paramount Enterprises, Inc. dated 
February 10, 1937, a copy of which is 
hereto attached and made part hereof as 
Exhibit ‘A’.” 

The aforementioned agreement of Feb- 
ruary 10, 1937, was a three-party agreement. 
Lester Walder signed on behalf of The 
Walwal Corporation; Charles Walder, signed 
on his own behalf; and a Mr. Lynch signed 
on behalf of Paramount Enterprises, Inc. 
The agreement recited that The Walwal 
Corporation was the owner in fee simple 
of the Tivoli Theatre; that The Walwal 
Corporation together with Charles Walder 
had requested Paramount Enterprises, Inc. 
to join with The Walwal Corporation and 
cause to be incorporated a corporation (The 
Tivoli Operating Corporation) in which The 
Walwal Corporation and Paramount Enter- 
prises would each own one-half of the issued 
capital stock, and to which new corporation 
The Walwal Corporation would grant a 
lease of the Tivoli Theatre for a certain 


period at a certain rental. 


1 68,572 


72,294 


The Tivoli Operating Corporation was 
accordingly organized and its capital stock 
was divided 50-50. On February 11, 1937, 
the Tivoli Operating Corporation, pursuant 
to the terms of the February 10, 1937 agree- 
ment, entered into two separate contracts; 
one, an Indenture of Lease with The Wal- 
wal Corporation, with respect to the Tivoli 
Theatre, and the other a management con- 
tract with Paramount Enterprises, Inc. On 
the same day Paramount Enterprises, Inc. 
entered into an employment contract with 
Charles Walder under which Mr. Walder 
was to act as local manager of Tivoli Theatre 
at a salary of $75.00 per week. 


The agreement of February 10, 1937, by 
its terms, incorporated therein the lease of 
February 11, 1937, entered into between 
The Walwal Corporation and Tivoli Oper- 
ating Corporation, which fixed the annual 
rental at a sum equal to 15% of the gross 
receipts as defined therein, with a minimum 
rental of $9,600.00 per year or $800.00 per 
month, 


Article II of the February 10, 1937 agree- 
ment provided:— 


“Walwal agrees to execute and deliver 
to Tivoli Operating Corporation a lease 
upon said Tivoli Theatre, in the City of 
Miami, Florida, together with all the 
furniture, fixtures and equipment now 
located therein, for a period beginning 
February 11, 1937, and ending May 31, 
1941. Said lease shall be in the form and 
substance as set out in the specimen lease 
hereto attached, marked exhibit ‘B’.” 
[Exhibit “B” was the Indenture of Lease, 
dated February 11, 1937, between The 
Walwal Corporation and Tivoli Operating 
Corporation. ] 


[No Damages Suffered| 


The agreement of February 10, 1937, fixed 
the amount of rental to be paid to The Wal- 
wal Corporation in the lease to be executed. 
Thus there was direct dealing between one 
of the alleged co-conspirators, Paramount 
Enterprises, Inc. and The Walwal Corpora- 
tion. This may make inapplicable the hold- 
ing of the Harrison and Productive Invention, 
Inc., cases, and might put The Walwal Cor- 
poration in a position to maintain an action 
for this particular period to recover for 
injuries to its property [loss of a reasonable 
rental]. But the depositions, admissions and 
affidavits before me show that there is no 
genuine issue as to what constituted a rea- 
sonable rental for the years 1937 to 1947, 
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and that admittedly The Walwal Corpora- 
tion received a fair rental from Tivoli Oper- 
ating Corporation, and suffered no damage. 

It is alleged by The Walwal Corporation 
in its amended complaint that the reason- 
able rental for the Tivoli Theatre was 
$20,000 per year, and that using this figure 
as a measuring stick, for this period 1937 
to 1947, and taking in consideration the 
amount of rental The Walwal Corporation 
actually received, it suffered a loss of rental 
in the amount of $86,121.00. But in a sworn 
deposition of The Walwal Corporation, 
through its officer, Charles Walder, Mr. 
Walder testified at page 39, that the rental 
that was fixed by the agreement of February 
10, 1937, and paid thereunder until October 
24, 1947, was fair. He was questioned and 
gave answers as follows:— 


“Q. Would you say $800 was a fair 
return? 


“A. Offhand it is hard for me to answer, 
but I will tell you what I did do. I did 
eventually accept $800, then reduced to 
$700 when I made a deal with Paramount 
—I mean when we formed this Tivoli 
Operating Corporation against a percent- 
age—hbecause we felt that that was what 
it was about worth, and then if it earned 
more— 


“Q. You would get more? 


“A. — the landlord should get more, 
that’s right.” 


[Page 91] 


“A. The proposition was $9600 a year, 
which is $800 per month, against 15 per 
cent of the gross. 


“Q. So that you had an opportunity to 
earn as rent a sum greater than $9600 if 
the gross receipts hit a certain figure? 


UM hats right. 


_“Q. Or exceeded a certain figure, is that 
right? 
“AS Dhatssnieht. 


“Q. And as a matter of fact, they did 
exceed and you did get some overages, 
is that right? 


“A. In some years it did, and I guess in 
one year, or maybe two years, it didn’t 
even earn it. I was asked to contribute, 
I believe, in the neighborhood of a hun- 
dred dollars at the end of the year. 

“Q. That happened one or two years, 
you say? 

“A. In one given year, in spite of the 
fact that we had a minimum guarantee. 
And Mr. Lynch brought that subject up, 
and I had no objection.” 
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[Page 373] 
Oy Do you have a lease from Walwal 
Corporation to Tivoli Amusement, Inc.? 


“A. We have a verbal lease, and we 
have been charging up 15 per cent of the 
gross. 

“Q. Fifteen per cent of the gross? 

“A, For rental of the auditorium, be- 
cause that was the same 15 per cent that 
existed when I was on a partnership with 
Paramount. 

0), ING between the two corporations, 
do you think that it’s a fair rent; don’t 
you? 

ieAR Lidoxs 
[Page 374] 

_“Q. Under Tivoli Operating Corpora- 
tion, the only thing Walwal was entitled 
to receive was the rent; wasn’t it? 

“A. Under Tivoli Operating? 

“Q. Under Tivoli Operating. Laying 
aside the question of dividends for a 
moment. 

oe Olnasvies, 

“Q. The only thing it was entitled to 
receive was the rent; right? 

“A. Yes. 

“Q. And it got the rent? 

ACS Dhatsorie hit. 

“QO. And the terms of the rent, when 
the theatre was leased from Walwal to 
Tivoli Operating; were 15 per cent; isn’t 
that correct. 

SNA Y-ES, {Sites 


[Summary Judgment | 

On this issue, apart from the pleading in 
the amended complaint, there is on file no 
conflicting evidentiary matter, either in the 
form of an affidavit or deposition, which would 
present “material facts’? at variance with 
movants’ [defendants’] evidentiary matter, 
so as to constitute a genuine triable issue. 

In this Circuit the object of summary 
judgment is to pierce the veil of the allega- 
tions in the pleadings to determine whether 
there is really a bona fide fact issue to be 
tried. Engl v. Aetna Life Ins. Co., 2 Cir., 
139 F. 2d 469, 472; and Madeirense Do Brasil 
S/A v. Stulman-Emrick Lumber Co., 2 Cir., 
147 F. 2d 399, 404; Contra, Frederick Hart & 
Co. v. Recordgraph Corporation, 3rd Cir., 169 
F. 2d 580; Lawlor v. National Screen Service 
Corp., 3rd Cir. [1956 Trav Cases { 68,509], 
— F. 2d —, decided October 24, 1956. 

A mere formal controversion of movants’ 
evidentiary matter on a motion for summary 
judgment, by allegations of a pleading, with- 
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out. more, does not establish the existence 
of a genuine issue of fact and preclude the 
granting of summary judgment. To pre- 
clude such grant the opponent [The Walwal 
Corporation] is required to produce some 
evidentiary matter, on which a reasonable 
trier of fact might find for him. This is 
particularly so where movants’ have sub- 
mitted, as evidentiary matter, excerpts from 
the deposition of one of the officers of its 
opponent, The Walwal Corporation, at which 
his opponent had an opportunity for cross- 
examination. 


The factual situation is somewhat stronger 
than presented in Radio City Music Hall 
Corp. v. Umted States, 2 Cir., 135 F. 2d 715, 
wherein Judge Learned Hand affirmed the 
ruling below granting summary judgment 
in favor of the plaintiff. There the deposi- 
tions submitted were not of the defendant’s 
officers or agents, but rather the depositions 
of plaintiff's own officers and other persons 
in which the defendant was given an oppor- 
tunity to cross-examine each person. There, 
failure to submit opposing or conflicting 
evidence made defendant vulnerable to sum- 
mary judgment. 


In Morgan v. Sylvester, (S. D. N. Y. 1954) 
125 F. Supp. 380, Judge Weinfeld, at page 
390 held:— 


“However, a trial is required only when 
there are genuine issues of fact and ‘the 
opposing party is not entitled to have the 
motion denied on the mere hope that at 
trial he will be able to discredit movant’s 
evidence; he must, at the hearing, be able 
to point out to the court something indi- 
cating the existence of a triable issue of 
material fact.’ 

“Tn the absence of such an issue, de- 
fendants are not required to undergo the 
expense and vexation of a trial. Of course, 
every denial in a pleading raises a formal 
issue—but it does not necessarily raise 
a genuine issue of fact. ‘Formalism is not 
a substitute for the necessity of a real or 
genuine issue.’ * * * 

“Tf a mere denial in a pleading, repeated 
in an affidavit unsupported by any proof, 
were sufficient to require the credibility 
of the opposing party to be determined 
upon a trial, it would make a shambles 
of Rule 56.” 

This is not a case where the facts and 
relevant evidence are peculiarly within the 
knowledge or control of the moving defend- 
ants. The deposition of Mr. Walder, Presi- 
dent of The Walwal Corporation, shows 
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that the corporation suffered no damage for 
the period 1937-1947, as a result of any 
conduct of the defendants in violation of 
the antitrust laws. 


[ Additional Defense] 


In view of the above rulings, it is un- 
necessary to discuss the additional defense 
of the statute of limitations, set up by the 
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defendants as a further ground for summary 
judgment. 
[Ruling] 

The defendants’ motion for summary judg- 
ment as against The Walwal Corporation 
is granted. 

Settle orders in accordance with the con- 
clusions set forth in this opinion disposing 
of both motions of the defendants. 


[7 68,573] Frank L. Gordon and Marion V. Gordon v. Loew’s Incorporated; Para- 
mount Film Distributing Corporation; Paramount Pictures, Inc.; RKO Radio Pictures, 
Inc.; Twentieth Century-Fox Film Corporation, a New York corporation; Twentieth 
Century-Fox Film Corporation, a Delaware corporation; Warner Bros. Pictures Dis- 
tributing Corporation; Columbia Pictures Corporation; Universal Film Exchanges, Inc.; 
and United Artists Corporation. 


Francis J. Curtis, Trustee in Bankrupcty of B. P. R. Corporation v. Loew’s Incor- 
porated, etc., et als. 


John C. Gordon, Helen Gordon, and Joseph Gordon v. Loew’s Incorporated, etc., 
et als. 


In the United States District Court for the District of New Jersey. 
Nos. 202-55, 203-55, and 204-55, respectively. Filed December 14, 1956. 


Civil Action 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Person Who May 
Maintain Suit—Stockholders of Dissolved Corporation—Time Within Which Suit Must 
Be Brought—Abatement of Cause of Action.—Former stockholders of two dissolved 
Illinois theatre operating corporations, asserting that by operation of Illinois law they 
became the owners of all of the assets (including causes of action) of their respective 
corporations and that they have succeeded by assignment to the causes of action which 
their respective corporations had, could not maintain treble damage actions against motion 
picture distributors since the causes of action available either to the former stockholders 
or to the dissolved corporations abated by reason of the failure of the stockholders to 
commence their actions within two years after the dates of dissolution of the corporations, 
as required by Illinois law. Remedies available to a corporation or to its stockholders 
prior to its dissolution may be enforced only within two years after such dissolution, 
irrespective of the identity or status of the party seeking such enforcement. The cor- 
porations were created under the laws of Illinois, and the respective rights of the cor- 
porations and their stockholders are governed by such laws. 


See Private Enforcement and Procedure, Vol. 2, { 9005.05, 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Person Who May 
Be Sued—Successor Corporation.—A trustee in bankruptcy of a theatre operating cor- 
poration could maintain a treble damage action against a motion picture producing and 
distributing corporation, which had acquired the production and distribution assets of a 
former defendant corporation after the trustee’s cause of action against the former defend- 
ant corporation had accrued and which expressly assumed the liabilities of the former 
defendant corporation. Where one corporation sells or otherwise transfers all of its 
assets to another corporation, the purchasing corporation is not liable for the debts and 
liabilities of the selling corporation; however, the purchasing corporation becomes liable 
for the debts and liabilities of the selling corporation where the purchasing corporation, 
as in the instant case, expressly agrees to assume the liabilities of the selling corporation. 
Therefore, the successor corporation’s contention that the trustee cannot recover against 
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it because it did not come into existence until after the trustee’s causes of action against 
the former defendant corporation had accrued was rejected. 


See Private Enforcement and Procedure, Vol. 2, { 9006. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Federal 
Statute of Limitations—Applicability——Claims asserted in an amended complaint which 
was filed after the effective date of the Federal statute of limitations were not barred by 
such statute of limitations because the amendment to the complaint relates back to the 
date of the original complaint, which was filed before the Federal statute of limitations 
became effective. 


See Private Enforcement and Procedure, Vol. 2, { 9010. 


: Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute——A treble damage action was held to be governed by the 
statutes of limitations of New Jersey, the state in which the action was brought, even 
though the practices complained of arose in Illinois and were directed against an Illinois 
corporation. In determining which New Jersey statute of limitations should govern, the 
court ruled that a private antitrust action under the Clayton Act is not a suit for a penalty 
or forfeiture but rather an action at law for a tortious injury to the rights of another and 
is therefore governed by a six-year New Jersey statute of limitations. 


See Private Enforcement and Procedure, Vol. 2, § 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Tolling of Statute—Pendency of Government Action—When Action Ceases 
To Be Pending.—In a private antitrust action against a motion picture producer and dis- 
tributor, the plaintiff contended that the running of a New Jersey statute of limitations 
was suspended during the pendency of a Government antitrust action against the defendant 
motion picture producer and distributor and other motion picture producers and dis- 
tributors. In determining whether certain of the plaintiff's claims were barred, the court 
held that the statute of limitations began to run against the plaintiff on the date that the 
defendant entered into a consent decree in the Government action. On that date, the 
Government action was severed and terminated as to the defendant. Therefore, the Gov- 
ernment action ceased to be pending as to the defendant on that date. 


See Private Enforcement and Procedure, Vol. 2, { 9010.275. 

For the plaintiffs: Stein, Stein & Engel, by Richard M. Orlikoff (Illinois Bar). 

For the defendants: Toner, Crowley, Woelper & Vanderbilt, by Willard G. Woelper. 
Dwight, Royall, Harris, Koegel & Caskey, by Stanley Godofsky (New York Bar), for 


Twentieth Century-Fox Film Corporation. Philip J. O’Brien, Jr. (New York Bar), for 
RKO Teleradio Pictures, Inc. Marvin H. Ginsky for Paramount Film Distributing Cor- 


poration. 


Opinion as Gordon Brothers Theater Company, 
[Treble Damage Actions] which operated another motion picture theater 


(Chopin Theater) from September 1, 1922 
WortENDYKE, District Judge [Jn full text]: to January 1, 1947, in Chicago, and which 
Each of these cases is an action for treble 


was dissolved on January 25, 1949. Civil 
damages under Section 4 of the Clayton Act 


(ioe ese oe fo). ht NG. 202-55; othe 
plaintiffs are alleged to have been the holders 
of all of the outstanding stock of The 
Northwest Theater Company, a corporation 
organized under the laws of Illinois, which 
had operated the Wicker Park motion pic- 
ture theatre in Chicago from April 15, 1929 
to May 14, 1949, but which was dissolved 
on February 16, 1950. The plaintiffs in No. 
204-55 claim to have been owners of all the 
stock of another Illinois corporation, known 
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action No. 203-55 is brought by the Trustee 
in Bankruptcy of B. P. R. Corporation, a 
body corporate of the State of Illinois, which 
had been the lessee and operator of three 
motion picture theatres in Chicago for 
periods of time between March 1, 1944 and 
June 10, 1951. Defendants in all three ac- 
tions were originally the same. 


[Defendants] 


Paramount Pictures, Inc. and Paramount 
Film Distributing Corporation (hereinafter 
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respectively referred to as Paramount Pic- 
tures and Paramount Film), Warner Bros. 
Picture Distributing Corporation (herein- 
after referred to as Warner), RKO Radio 
Pictures Inc. (hereinafter referred to as 
RKO), Twentieth Century-Fox Film Corp. 
(N. Y.) and Twentieth Century-Fox Film 
Corp. (Delaware) (hereinafter respectively 
referred to as Fox-N. Y. and Fox-Del.), 
Loew’s Incorporated (hereinafter referred 
to as Loew’s), Columbia Pictures Corp. 
(hereinafter referred to as Columbia), and 
Universal Film Exchanges, Inc. (hereinafter 
referred to as Universal), are charged as 
distributors and producers of motion pic- 
tures, while United Artists Corp. (herein- 
after referred to as U. A.), is charged as a 
distributor thereof. These defendants are 
collectively referred to in each complaint as 
“defendant distributors.” It is also alleged 
that Paramount Pictures was dissolved Janu- 
ary 1, 1950 and that its production and dis- 
tribution facilities were transferred to Para- 
mount Film, which is accordingly charged 
as a successor corporation to Paramount 
Pictures. Similarly, Fox-N. Y. is alleged to 
have been dissolved in September 1952, and 
the complaint charges that its production 
and distribution facilities were transferred 
to Fox-Del., which is charged as a successor 
corporation to Fox-N. Y. Four other cor- 
porations, viz. Balaban & Katz Corp., Warner 
Bros. Theaters, Inc., Warner Bros. Circuit 
Management Corp. and Essaness Theaters 
Corporation, although not made parties de- 
‘fendant to any of these actions, are alleged 
in the complaint in each to have been co- 
conspirators with the named defendants. 


[Plaintiffs Claims | 


In cases numbered 202-55 and 204-55 
(hereinafter referred to as the Gordon cases), 
the relationship of the plaintiffs to the 
causes of action which are alleged to have 
accrued to the respective now-dissolved 
theater corporations in which they were 
stockholders is set forth in each complaint 
in the following language: 


“By reason of the unlawful acts of de- 
fendants herein complained of,” (the dis- 
solved theater corporation) “and the plain- 
tiffs were subject to great loss and dam- 
age during the period from” (January 1, 
1935 to May 14, 1949 in C-202-55, and 
January 1, 1935 to January 1, 1947 in 
C-204-55) “both in loss of revenue from 
the operation of” (named theater) “and 
in the diminution of the value of the lease- 
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hold interest which” (the theater company 
held in the premises) “and in the diminu- 
tion of the value of other capital assets 
of” (the theater company). “Plaintiffs 
are unable to determine the full extent of 
the loss of revenue suffered by” (the 
theater company) “and themselves at the 
present time, but plaintiffs will be able to 
ascertain such damage after an examina- 
tion of the books and records of the 
defendants and their co-conspirators. Plain- 
tiffs are entitled, under the laws of the 
United States, to recover from the de- 
fendants threefold the actual damage suf- 
fered by them.” 


The corresponding allegations of the com- 
plaint in C-203-55 (the case brought by 
Curtis, Trustee) charge that, by reason of 
the unlawful acts complained of, the bank- 
rupt corporation suffered damage from 
March 1, 1944 to June 10, 1951 in loss of 
revenue from the operation of the three 
theaters which it had operated and in the 
diminution of the value of its other capital 
assets; such losses exceeding $300,000 in 
amount. It is therefore charged that the 
plaintiff Trustee in bankruptcy “is entitled, 
under the laws of the United States, to re- 
cover from the defendants threefold the 
actual damages suffered by the B. P. R. 
Corporation.” JI must conclude that the 
phrase “laws of the United States” used in 
each of the complaints as supporting the 
alleged right of recovery, refers to Section 
4°or they ClaytousAct (loss Sa. AcnseLO)s 


which reads as follows: 


“$15. Suits by persons injured; amount of 
recovery. 

“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 


[Jurisdiction] 


Upon the respective motions of the de- 
fendants Fox-N. Y. and Paramount Pic- 
tures, each of the actions was dismissed as 
to those defendants for improper venue. 
This Court has jurisdiction over the remain- 
ing defendants, all of whom have filed 
answers in each of the actions. 
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[Motions] 


In the Gordon cases, all of the presently 
remaining defendants in each action have 
moved for summary judgment in their favor 
upon the ground that the claims set forth 
by the plaintiffs in their complaints have 
abated. In all three of the captioned actions, 
motions for summary judgment have been 
made by the defendants Paramount Film 
and RKO upon the asserted ground that 
all of the claims set forth in each of the 
complaints which accrued prior to March 4, 
1949, have been barred by the Statute of 
Limitations of the State of Illinois, or, in 
the event that this Court holds that the 
Illinois statute does not govern, that these 
claims are barred by the New Jersey Statute 
of Limitations. Finally, Fox-Del. has moved, 
in all three of the captioned actions, for judg- 
ment on the pleadings, upon the ground that 
Fox-Del. has only been in existence since 
1952, a date substantially subsequent to the 
last date upon which any of the alleged 
anti-trust violations were committed by any 
of the defendants. 


Motion For SUMMARY JUDGMENT GROUNDED 
Upon ALLEGED ABATEMENT IN GORDON 
Actions (202-55 and 204-55). 


[Illinois Statute] 


Defendants in 202-55 and 204-55 move for 
summary judgment, pursuant to Rule 56(b), 
upon the stated ground that the claims as- 
serted in the complaint in each case have 
abated. This contention is erected upon the 
provisions of Section 157.94 of Chapter 32 
of the Illinois Revised Statutes (1955) 
which provides: 


“The dissolution of a corporation either 
(1) by the issuance of a certificate of dis- 
solution by the Secretary of State, or (2) 
by the decree of a court of equity when 
the court has not liquidated the assets and 
business of the corporation, or (3) by 
expiration of its period of duration, shall 
not take away or impair any remedy 
available to or against such corporation, 
its directors, or shareholders, for any right 
or claim existing, or any liability incurred 
prior to such dissolution if action or other 
proceeding thereon is commenced within 
two years after the date of such dissolu- 
tion. Any such action or proceeding by 
or against the corporation may be pros- 
ecuted or defended by the corporation in 
its corporate name.” 
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[Contentions] 


Each of the corporations of which the 
plaintiffs in these two cases were stock- 
holders was a creature of the laws of the 
State of Illinois, and the respective rights 
of the corporation and its stockholders in 
each instance are governed by the same 
laws. Chicago Title and Trust Co. v. Forty- 
one Thirty-six Wilcox Bldg. Corp., 302 U. S. 
120. Each of these cases was commenced 
on March 3, 1955 by the filing of the com- 
plaint in this Court, which date was more 
than two years after the date of dissolution 
of each of the Illinois corporations to which 
the alleged cause of action originally ac- 
crued. Defendants therefore contend that 
neither of the corporations, nor the share- 
holders thereof, may maintain these actions 
because each cause of action alleged, whether 
it be considered derivative from the corpora- 
tion or acquired as a chose in action by the 
shareholders from the corporation, had 
abated by reason of the failure to commence 
the action within two years after the date 
of the dissolution of the corporation. While 
all parties concede that each of these actions 
would be barred if brought in the State 
of Illinois, by reason of the two-year Statute 
of Limitations of that State, defendants con- 
tend that the above-quoted section of the 
Illinois corporation laws is not a statute of 
limitations but rather a deferment or modifi- 
cation of the common law abatement which, 
in the absence of such a statute, would pre- 
clude the assertion, after dissolution, by the 
corporation or its shareholders, of a cause 
of action which had accrued to the corpora- 
tion before dissolution. In this connection, 
movants emphasize particularly what they 
assert is the plain language of the section to 
the effect that the dissolution of a corpora- 
tion shall not impair any remedy available 
to its shareholders for any right or claim 
existing prior to the dissolution provided an 
action thereon is commenced within two 
years after the date of the dissolution. 


[Amended Complaints] 


Neither of the original complaints in the 
Gordon actions expressly sets forth the manner 
in which the cause or causes of action al- 
leged was acquired by the (individual) 
plaintiffs. However, in the briefs submitted 
and upon the oral argument upon the present 
motions, the plaintiffs asserted that their causes 
of action were derived either by operation 
of law, in consequence of their status as 
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sole stockholders of the dissolved corpora- 
tion, or by assignment from the corporation. 
During the argument the Court suggested 
that the complaints be amended to set forth 
either or both of the foregoing theories, and 
leave was accordingly granted for that pur- 
pose. Meanwhile, the argument was heard 
and the briefs considered upon the assump- 
tion that the complaints had already in- 
cluded the suggested particularization. With 
respect to the theory of assignment of the 
cause of action alleged to have accrued prior 
to its dissolution from the theater corpora- 
tion to the holders of all of its stock, de- 
fendants concede that such a cause of action 
would be assignable. See Momand v. Uni- 
versal Film Exchanges (1 Cir. 1948) [1948- 
1949 TrapE Cases § 62,360] 172 F. 2d 37. 


Pursuant to leave granted, each of the 
complaints in the two Gordon cases has been 
amended to set forth with greater particu- 
larity the relationship of the plaintiffs in 
the case to their dissolved theater corpora- 
tion and to the alleged cause of action for 
treble damages which accrued thereto. In 
each complaint paragraph 2 is amended to 
allege (a) that by operation of Illinois law 
plaintiffs became the owners and holders of 
all of the assets, including causes of action, 
which their theater corporation owned on 
the date of its dissolution; and (b) that 
plaintiffs have succeeded by assignment to 
the said causes of action which their theater 
corporation owned on the date of its dis- 
solution. The amendment to paragraph 60 
of the complaint in each case substitutes for 
the original language thereof the allegation 
that the plaintiffs have become entitled to 
the damages sought “as the successors to 
and the assignees of the assets, claims, and 
causes of action” which their theater corpo- 
ration owned on the date of its dissolution. 


[Right To Maintain Actions] 


We are therefore required to determine 
plaintiff's right to maintain these actions 
by construing section 157.94 (hereinafter 
called 94) of the Illinois statute. As was 
pointed out in Chicago Title and Trust Co. 
v. Forty-One Thirty-six Wilcox Bldg. Corp., 
302US.. 120) atip, 127. 


“How long and upon what terms a 
state-created corporation may continue to 
exist is a matter exclusively of state 
power (citing cases). The circumstances 
under which the power shall be exercised 
and the extent to which it shall be carried 
are matters of state policy, to be decided 
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by the state legislature. There is nothing 
in the federal Constitution which operates 
to restrain a state from terminating abso- 
lutely and unconditionally the existence 
of a state-created corporation, if that be 
authorized by the statute under which the 
corporation has been organized. * * * 
The power to take the long step of 
putting an end to the corporate existence 
of a state-created corporation without 
limitation, connotes the power to take 
the shorter one of putting an end to it 
with such limitations as the legislature 
sees fit to annex. * * * The state law 
permits such proceedings to be instituted 
on behalf of a dissolved corporation within 
two years; * * *,- After two years, no 
proceedings may be initiated on behalf 
of the corporation in either state or federal 
courts, but such proceedings as have been 
instituted during that period in any of 
these courts may be prosecuted to comple- 
tion. (Citing Singer & Talcott Co. v. 
Hutchinson, 176 Ill. 58, 51 N. E. 622). 
The right of resort to the courts of the 
state, and to those of the Nation having 
jurisdiction, both in respect to the initia- 
tion of proceedings and the completion 
of proceedings already initiated, so far 
as Illinois law is concerned, stands upon 
an exact parity.” 


It is apparent from the foregoing language 
that this Court must turn to the decisions 
of the Courts of Illinois for an interpreta- 
tion of meaning and effect of the statutory 
section invoked by movants in these cases. 
United States v. U. S. Vanadium Corporation, 
(10 Cir.) [1956 TrapE Cases § 68,283] 230 
F. 2d 646. The Supreme Court has ac- 
cepted the rule expressed in American Ex- 
change Bank v. Mitchell, 179 Ill. App. 612, that, 
“after a corporation is dissolved, it is incap- 
able of maintaining an action; and that all 
such actions pending at the time of dissolu- 
tion abate, in the absence of a statute to 
the contrary.” Oklahoma Gas Co. v. Okla- 
homa, 273 U. S. 259. While “a time-honored 
feature of the corporate device is that a corpo- 
rate entity may be utterly dead for most pur- 
poses, yet have enough life remaining to litigate 
its actions” if a statute of the State of its 
incorporation so provides, nevertheless “tun- 
less the statutory terms are observed, * * * 
the consequences of total dissolution attach, 
and * * * the actions abate.” Defense Sup- 
plies Corp. v. Lawrence Warehouse Co., 336 
U.S. 631; United States v. P. F. Collier & 
Son Corp. (7 Cir.) 208 F, 2d 936. I therefore 
conclude that, upon the expiration of two 
years next succeeding the date of dissolu- 
tion of each of the theater corporations in 
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which the plaintiffs were stockholders, the 
remedy, if any, which had been available 
to that corporation for treble damages under 
the anti-trust laws abated. Such an abate- 
ment would obviously operate upon any 
right of action which might have accrued 
to the corporation before, but which its stock- 
holders might attempt to assert in its behalf 
more than two years after its dissolution. 
Plaintiffs, however, claim that their rights 
of action in these cases were acquired by 
operation of law or through assignment 
contemporaneously with or prior to the dis- 
solution of the corporation in which they 
were stockholders. Assuming such a method 
and time of acquisition, how long does the 
remedy for such a cause of action persist 
in the plaintiffs in view of the language of 
section 94? 


[Interpretation of Illinois Statutes] 


In the Chicago Title case (supra), which 
was decided in 1937, the Supreme Court was 
construing sections 14 and 79 of the Illinois 
Business Corporation Act of 1919. These 
two sections will be found in the footnote.’ 
At p. 125 of the opinion, Mr. Justice Suther- 
land, speaking for the Court, says: 

“Sections 14 and 79 of the Illinois 
statute seem plain enough on their face; 
but if any doubt as to their meaning and 
effect would otherwise exist, that doubt 
has been set at rest by the decisions 
of the Illinois Appellate Courts,” 

He adds that, before these sections were 
enacted, it was the general rule that, fol- 
lowing its dissolution, a corporation was 
incapable of maintaining an action and 
that all such actions pending at the time 
of dissolution abated in the absence of 
a statute to the contrary. He concludes 
(poalZs)) sthats 


“The state decisions following the en- 
actment of these sections made it clear 
that this general rule still remains in 
force in Illinois except for the specific 


1‘**§14, All corporations organized under 
the laws of this State, whose powers may have 
expired by limitation or otherwise, shall con- 
tinue their corporate capacity for two years for 
the purpose only of collecting debts due such 
corporation and selling and conveying the 
property and effects thereof. Such corporations 
shall use their respective names for such pur- 
poses and shall be capable of prosecuting and 
defending all suits at law or in equity.’ ’’ 

«4879. The dissolution, for any cause what- 
ever, of any corporation, shall not take away 
or impair any remedy given against such cor- 
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modifications in respect of time and cir- 

cumstance set forth in §§14 and 79.” 

Section 14 of the 1919 Act extended for 
two years after dissolution the capacity 
of the corporation to collect debts due to 
it and to sell and convey its property. 
Section 79 of the same Act preserved 
(provided suit thereon were brought within 
two years after dissolution) “any remedy 
given against” the corporation, its officers 
or stockholders, for “any liabilities incur- 
red previous to its dissolution.” Section 
79 was “not strictly a statute of limitation 
but * * * a conditional limitation” upon 
a creditor’s right of action against a corpo- 
ration which has been dissolved. Sarelas 
v. McCue & Co. (1937) 291 Ill. App. 540, 
10 N. E. 2d 700, citing Dukes v. Harrison 
& Reidy, 270 Ill. App. 372; Consolidated Coal 
Co, v. Flynn Coal Co., 274 Ill. App. 405; 
Bishop v. Chicago Rys. Co., 303 Ill. 273, 135 
N. E. 439. The facts in Sarelas, as we 
glean them from the opinion, may be sum- 
marized as follows: The suit was in equity 
in behalf of the plaintiff and all other 
creditors of the defendant corporation to 
recover from the stockholders claimed un- 
paid stock subscriptions, and from the 
directors damages because of their alleged 
assent to the incurring of an indebtedness 
by the corporation in excess of its capital, 
in violation of Section 23 of the Illinois 
Corporation Act of 1919. Defendants 
pleaded in bar, inter alia, that the suit against 
the stockholders was not brought within 
two years after the dissolution of the 
corporation, as required by Section 79 of 


the Act. The Appellate Court affirmed 
the trial Court in dismissing the action 
upon the pleaded defense,’ holding (p. 


703) that “Where a corporation is dis- 
solved suit must be brought and summons 
served within two years after such dis- 
solution as provided in Section 79 of the 
Actuoty 191OR ka <x 


We learn from Chicago Riding Club v. 
Avery (1940) 305 Ill. App. 419, 27 N. E. 2d 


poration. its officers, or stockholders, for any 
liabilities incurred previous to its dissolution, 
if suit therefor is brought and service of process 
had within two years after such dissolution.’ ’” 
(At pages 122 and 134 of Chicago Title.) 


2 The directors pleaded failure to bring the 
suit against them within five years after the ac- 
crual of plaintiffs’ claim, as required by the 
statute of limitations applicable to such a cause 
of action. The Court of Appeals held that the 
five year statute of limitations was not ap- 
plicable. 
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636, that at the time of that decision there 
was in force in Illinois the Business Corpo- 
ration’ Act. of 1933 which specifically re- 
pealed the Act of 1919. With reference 
to Section 94, the Court noted that “suits 
may be instituted against a corporation, its 
directors or shareholders, at any time within 
two years after the dissolution of the corpo- 
ration, but the statute is silent and no pro- 
vision is made which authorizes a dis- 
solved corporation to maintain any form of 
action whatever after its dissolution.” In 
the Riding Club case, the Illinois Court of Ap- 
peals pointed out that the Illinois Courts 
had not been called upon to determine 
whether, after dissolution, a corporation 
could ‘maintain any form of action, in view 
of the silence of the statute with respect 
to such a right. However, the Court re- 
viewed Billiard Table Manufacturing Corp. 
v. First-Tyler Bank & Trust Co., a decision 
of the District Court for the Northern 
District of West Virginia, reported in 16 
F. Supp. 990, which construed various sec- 
tions of the Illinois Business Corporations 
Act of 1933. At p. 640 of the opinion in the 
Riding Club case, the Court of Appeals points 
out (in the language of the Billiard Table 
case) that before the 1933 Act “An Illinois 
corporation had the right and power to 
collect debts due it and to maintain suits 
in its corporate name for the same for a 
period of two years after its date of dissolu- 
tion,’ but that this power was withdrawn by 
the Legislature in its enactment of the 1933 
Act, which provided that “‘Upon applica- 
tion of any interested party the assets of any 
corporation undergoing involuntary liquida- 
tion may be collected by the appointment 
of receivers to collect the same pending dis- 
solution.’ ” 

In 1941 Section 94 of the 1933 Act was 
amended to read as it presently does. The 
principal respect in which the language of 
the Section was amended is to be found in 
the substitution of the phrase “remedy avail- 
able to or against such corporation, its di- 
rectors or shareholders” for the phrase 
“remedy given against such corporation, its 
officers or stockholders.” 

The same Illinois Appellate Court which 
decided the Sarelas case in 1937, and con- 
strued the 1933 Business Corporation Act, 
construed Section 94 after its 1941 revision, 
in Walden Home Builders Inc. v. Schmit, 
1945, 326 Ill.. App. 386, 62 N. E. 2d 11. 
Walden was also an appeal from an order 
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dismissing an action by a corporation for 
want of capacity to sue because of its dis- 
solution and the provisions of Section 94. 
It appears from the opinion of the Appellate 
Court in Walden that in 1937 (prior to the 
1941 amendment of the Corporation Act) 
plaintiff corporation had paid to the defend- 
ants a sum of money for the furnishing of 
certatin heating equipment which was never 
delivered. The action was commenced May 
22, 1942 and service was effected upon the 
defendants on June 27, 1942. Defendants 
moved to dismiss because the action was 
not commenced within two years after the 
dissolution of the plaintiff corporation as 
required by Section 94 of the Act as 
amended in 1941. The Appellate Court 
held that the trial Court erred in granting 
defendant’s motion to dismiss. At’ page 12 
(in N. E. 2d), the Appellate Court said: 


“At the time of plaintiff’s dissolution 
(May 24, 1940) there was no statute pre- 
serving any remedies on behalf of a dis- 
solved corporation. Section 94, relied 
upon by defendants in their motion to 
dismiss, had no relation to actions by or 
in behalf of a dissolved corporation. It 
purported only to preserve remedies 
against the corporation, its directors and 
stockholders. ‘Taking the complaint as 
true, as we must on the motion to dis- 
miss, plaintiff had a meritorious cause of 
action, and defendants were indebted to 
it prior to its dissolution. This liability 
of the defendants did not terminate with 
the dissolution of the corporation, for in 
the absence of statutory provision creditors 
and stockholders of a dissolved corpora- 
tion may bring suit in equity to recover 
corporate assets. (Citing cases.) The 
amendment of 1941, therefore, did not 
create a new liability or cause of action 
against the defendants; it did not revive 
a cause of action which had lapsed, * * *. 
The amendment related solely to the 
remedy to enforce a liability against de- 
fendants which had never ceased to exist. 
* * * To my mind, the statute is one 
which merely provides a different method 
of winding up and administering the 
affairs of dissolved corporations. It creates 
no causes of action and deprives no one 
of property. I reach this conclusion be- 
cause it appears to be well settled that 
when a corporation is dissolved, its assets 
do not vanish and its debtors are not 
absolved or released. * * * The amend- 
ment of 1941 supplied an omission in the 
Corporation Act of 1933 and restored to 
dissolved corporations a right which had 
existed under former statutes. No valid 
reason has been suggested why the 
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amendment should not apply to corpora- 
tions previously dissolved.” 


In the Riding Club case, the Illinois Ap- 
pellate Court quotes the following signifi- 
cant language from the opinion in Levinson 
v. Home Bank & Trust Co., 337 Ill. 241, 
169 N. E. 193, 194: 


_ “Tt is a well-settled rule of statutory 
interpretation that, where the language 
used is plain and certain, it must be 
given effect by the courts. The province 
of the courts is not to legislate but to 
interpret. We cannot read out of the 
statute words which the Legislature has 
placed therein any more than we can read 
into the statute words which are not 
within the manifest intention of the 
Legislature as determined by the statute 


itself.’ ” 
[No Right to Sue] 


I can conceive of no reason why the lan- 
guage of Section 94 of the Illinois Business 
Corporation law as it presently exists re- 
quires a less literal interpretation than that 
which, I am convinced, was accorded to 
the language of the section prior to the 1941 
amendment. As the section stood in the 
1933 Act it deprived a plaintiff of his remedy 
against a corporation, its officers or stock- 
holders unless suit therefor was brought 
and service of process had within two years 
after the dissolution of the corporation. It 
seems obvious that the 1941 amendment 
merely included remedies available to the 
corporation, its directors and shareholders, 
with the remedies given agaist the cor- 
poration, its officers or stockholders, and 
made no change in the requirement for the 
commencement of suit within two years after 
dissolution. Accordingly, I must give to 
the present language of Section 94 its plain 
meaning, and in doing so I am brought to 
the conclusion, in the face of the allega- 
tions of the amended complaints, that each 
of the theater corporations therein respec- 
tively referred to had, before its dissolution, 
a remedy against the defendants under Sec- 
tion 4 of the Clayton Act, which -remedy 
persisted for two years after the dissolu- 
tion of the corporation, but is no longer 
available either to the corporation or to its 
shareholders, the present plaintiffs. 


In their opposition to the present mo- 
tions, plaintiffs rely principally upon Brooks 
v. Saloy, 334 Ill. App. 93, 79 N. E. 2d 97. 
That case was a decision in 1948 of the 
same Appellate Court which decided Walden. 
It was an action by former stockholders of 
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a dissolved Illinois corporation to remove 
a cloud on title to real estate, which had 
been owned by the corporation prior to its 
dissolution. The defendants moved to dis- 
miss the complaint in the trial Court for 
want of equity. The motion prevailed be- 
low but the decree was reversed on appeal. 
Although Section 94 of the Illinois Cor- 
poration Act is referred to in the Court's 
discussion of the effect of the dissolution 
of their corporation upon the right, title 
and interest of the plaintiff stockholders in 
the real estate described in the complaint, 
no issue was raised respecting the effect 
of Section 94 upon the right of the plain- 
tiffs to maintain the action. The case is 
authority for the quite elementary principal 
that the act of dissolution of a corporation 
works a change in the form of the interest 
of its stockholders by destroying the stock 
and substituting the thing which the stock 
represented, wiz, a legal interest in the 
property of the corporation. The Court 
found that the plaintiff stockholders owned 
the legal title to the land in question as 
tenants in common, and because the allega- 
tions of the complaint (which were deemed 
to be admitted for the purpose of the mo- 
tion to dismiss) disclosed “such a clear 
case of gross inadequacy of price as to 
shock the conscience of a court of equity,” 
that aspect, together with irregularities ap- 
parent in the proceedings leading to the 
sale of the property under execution pre- 
sented ample equity to withstand the 
motion to dismiss upon the ground urged. 

Because, as reiterated in Brooks, the status 
of the stockholders of a dissolved corpora- 
tion changes from that of stockholders to 
that of tenants in common of the corporate 
assets, plaintiffs in the case at bar argue 
that, despite the provisions of Section 94 
of the Illinois Corporation Act, the plain- 
tiffs Gordon have succeeded to the remedies 
which their dissolved corporations had by 
reason of the alleged anti-trust violations 
and, therefore, as tenants in common of 
these choses in action, they are entitled to 
maintain the present actions. I cannot 
agree with this contention in view of my 
interpretation of the Illinois statute and my 
understanding of the Illinois decisions which 
have interpreted it and its predecessors. 
Nor am I persuaded that the plaintiffs may 
maintain this action qua assignees of the 
cause of action or remedies which are 
alleged to have been available to the cor- 
poration before dissolution. Where a cause 
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of action is assigned by a corporation to its 
sole stockholders on the effective date of 
dissolution, subsequent to lengthy dissolu- 
tion proceedings (see Chap. 32, Sec. 157.75 
through Sec. 157.81, Illinois Revised Stat- 
utes), such cause of action is surely for a 
“remedy available to * * * such corpora- 
tion prior to such dissolution” within the 
meaning of Sec. 94. Whether the claim 
passed to the stockholders by assignment 
or operation of law, action thereon must be 
commenced within two years of dissolution. 


I discern in the legislation under con- 
sideration a statement of the public policy 
of the State of Illinois that remedies avail- 
able to a corporation or its shareholders 
prior to its dissolution may be enforced 
only within two years after such dissolu- 
tion, irrespective of the identity or status 
of the party seeking such enforcement. I 
conclude, therefore, that the motions for 
summary judgment in the Gordon cases 
must prevail. It therefore becomes un- 
necessary for me to consider the other 
motions in these (Gordon) cases. 


Motion oF Fox-DeL. For JUDGMENT 
ON THE PLEapINGs (C-203-55) 


[Complaint] 


Defendant Fox-Del. has moved the Court 
for judgment on the pleadings in both 
Gordon cases and in the Curtis case. We 
have disposed of the Gordon cases by sum- 
mary judgment in favor of all of the de- 
fendants. We proceed to consider the 
attack of Fox-Del. upon the complaint in 
the Curtis case. 

It appears that B. P. R. Corporation, of 
which Curtis is Trustee in Bankruptcy, was 
also organized under the laws of Illinois 
and, as lessee, operated three theaters in 
the City of Chicago during the period 


’ Paragraph 8 of the original complaint reads 
as follows: 

“8. Some time in 1952, the defendant cor- 
poration Twentieth Century-Fox Film Corpora- 
tion, a New York corporation, was dissolved 
and its production and distribution facilities 
were transferred to the defendant Twentieth 
Century-Fox Film Corporation, a Delaware 
corporation. Fox-Delaware is the successor 
corporation of Fox and since 1952 Fox-Delaware 
has engaged in the activities set forth in para- 
graph 6 hereof.’’ 

4 Pursuant to leave of Court granted herein, 
paragraph 8 of the complaint was amended to 
read as follows: 

“8. Some time in September, 1952, pursuant 
to a consent decree entered in the District Court 
of the United States for the Southern District 
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March 1, 1944 to June 10, 1951. The com- 
plaint in the Curtis case charges that from 
March 1, 1944 to November 1, 1947 these 
theaters were not permitted to exhibit mo- 
tion pictures until at least 73 days after 
the conclusion of their first-run loop ex- 
hibition and from November 1, 1947 to June 
10, 1951, were required to compete against 
theaters with which they were not sub- 
stantially competitive, in consequence where- 
of the corporation is alleged to have been 
damaged in the amount of $300,000.00 and 
seeks treble damages under the Clayton 
Act. 

The present action was commenced on 
March 3, 1955. 


[Summary Judgment] 


The motion for judgment on the plead- 
ings is appropriately made pursuant to Rule 
12(c) of the Rules of Civil Procedure. 
Plaintiff has presented matters outside of 
the pleadings in response to this motion 
and they have been considered by the 
Court. Accordingly, the motion must be 
treated as one for summary judgment pur- 
suant to Rule 56. Such a motion may not 
be granted unless there is no genuine issue 
as to any material fact and the moving 
party is entitled to a judgment as a matter 
of law. 

It is contended by Fox-Del. that plain- 
tiff cannot recover against that defendant 
because the original complaint charged that 
the anti-trust violations upon which the 
plaintiff's cause of action depends took 
place within the period from March 1, 1944 
to June 10, 1951, and that the defendant 
Fox-Del. did not come into existence until 
1952.° 

Plaintiff elaborated, by amendment, his 
allegations with respect to Fox-Del. to 
which that defendant answered.* 


of New York, in the cause entitled ‘United 
States of America v. Paramount Pictures, Inc., 
et al, (Civil Action Number 87-273) in which 
suit Twentieth Century-Fox Film Corporation, 
a New York corporation, was named as a de- 
fendant, said Twentieth Century-Fox Film 
Corporation, a New York corporation, was dis- 
solved and its production and distribution fa- 
cilities were transferred to the defendant 
Twentieth Century-Fox Film Corporation, a 
Delaware corporation. Fox-Del. is the suc- 
cessor corporation of Twentieth Century-Fox 
Film Corporation, a New York corporation, and 
since 1952 Fox-Delaware has engaged in the 
activities set forth in paragraph 5 above. Pur- 
suant to the afore-described consent decree, 
Twentieth Century-Fox Film Corporation, a 
New York corporation, effected and carried 
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[Federal Statute of Limitations] 


Defendant Fox-Del. admitted the factual 
allegations of paragraph 8 of the complaint 
as amended, but denied the conclusions 
contained therein; and pleaded that the 
complaint as amended failed to state a 
claim upon which relief could be granted as 
to Fox-Del.; and that the claims asserted 
in the complaint as amended are barred by 
section 4B of the Clayton Act (15 U. S. 
C. A. §15b). The plea of the Federal 
Statute of Limitations (15 U. S. C. A. 
§15b) cannot stand because the amend- 
ment to the complaint relates back to the 
date of the original complaint (Rule 15(c)), 
which was filed before Section 4B of the 
Clayton Act, by its terms, became effective. 


[Reorganization] 


A photostatic copy of the agreement of 
September 24, 1952 between Fox-N. Y. and 
Fox-Del., referred to in paragraph 8 of the 
complaint as amended, and authorized by 
the consent judgment in United States of 
America v. Paramount Pictures, Inc. et al., 
(S. D. N. Y. C. 87-273), is annexed to plain- 
tiff’s answering brief on the present motion. 
Also annexed to said answering brief is a 
copy of the application for registration of 
securities submitted by Fox-Del. to the 
Securities and Exchange Commission in 
connection with the corporation’s contem- 
plated stock issue, wherein the applicant 
states that the plan of reorganization in 
compliance with the aforesaid consent judg- 
ment “will effect divorcement * * * by the 
transfer by (Fox-N. Y.) of all of its other 


through a plan of reorganization as integral 
parts of which: 

‘‘(a) Said corporation transferred its produc- 
tion and distribution assets to the defendant 
Fox-Delaware; 

“(b) An agreement dated September 24, 1952, 
was entered into between said Fox-New York 
(therein called ‘Fox’), said Fox-Delaware 
(therein called ‘Pictures’) and National The- 
aters, Inc., a Delaware corporation, (therein 
called ‘Theaters’), whereby Fox-Delaware, 
among other things, agreed that it would ‘(b) 
assume and agree to pay all liabilities of Fox, 
actual or contingent, including the expenses of 
dissolution of Fox and (c) assume and agree to 
perform all obligations of Fox, but only so long 
as and to the extent that such obligations and 
liabilities continue to exist as valid and sub- 
sisting obligations and liabilities of and en- 
forceable against Fox and _ subject to all 
defenses now or hereafter available to Fox.’; 

‘“(c) The shares of the common stock of 
Fox-Delaware were issued to Fox-New York; 

‘*(d) Fox-New York transferred its theater 
holding interests to said National Theaters, 
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assets to the registrant” and that “after 
consummation of reorganization of (Fox- 
N. Y.) the (Fox-N. Y.) stockholders will 
Own one share of the registrant’s common 
stock and one share of National’s common 
stock in place of each share of the Fox 
common stock formerly owned.” (By the 
terms of the same plan, National was the 
transferee of the “domestic exhibition inter- 
ests” of Fox-N. Y.) 


[Contentions] 


Relying upon Leonia Amusement Corp. v. 
Loew's Inc., (S. D. N. Y. 1953) [1953 Trane 
Cases § 67,592] 117 F. Supp. 747, Fox-Del. 
on its present motion contends that plaintiff 
cannot recover against it for the causes 
alleged in the complaint because said de- 
fendant did not come into existence until 
after plaintiff’s cause or causes of action, if 
any, against Fox-N. Y. and the other de- 
fendants, had accrued. Plaintiff emphati- 
cally disagrees with movant’s contention 
and asserts that not only by reason of its 
successorship to Fox-N. Y., but also be- 
cause of its express assumption of the lia- 
bilities of that corporation, Fox-Del. is 
answerable to the plaintiff directly for the 
causes alleged in the complaint. Plaintiff 
also contends that the Leonia Amusement 
case relied upon by the moving defendant 
is not authority for the contention which 
said defendant here makes, in view of the 
limitation expressed in District Judge 
Ryan’s opinion in Leonia Amusement at p. 
761, which reads as follows: 

“It is not determined whether, by reason 

of receipt of assets or by an expressed 


in consideration of the issuance by said 


Inc., 
Inc. of its common stock 


National Theaters, 
to Fox-New York: 

“(e) Fox-New York then distributed to the 
holders of its common stock one share of stock 
in Fox-Delaware and one share of stock in 
National Theaters, Inc. in exchange for and 
upon surrender of each share of Fox-New York 
common stock owned; 

“(f) After such exchange of stock, Fox-New 
York was dissolved. 

‘“Fox-Delaware is a mere continuation of 
Fox-New York using the same name, carrying 
on the same business, with the exception of 
the ownership and operation of theaters, and 
having, at its inception, the same shareholders 
who were the shareholders of Fox-New York 
immediately prior to the dissolution of that 


corporation. The officers and directors of Fox- 
Delaware at its inception were, with minor 
changes in the office of assistant secretaries 


and with the change of one director, identical 
with the officers and directors of Fox-New York 
immediately prior to the dissolution of that 


corporation.”’ 
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assumption, they may eventually be held 
liable for the acts of their predecessor 
corporation if such liability is established.” 
Movant, in turn, points out that because 
the present action was dismissed as to Fox- 
N. Y., the plaintiff cannot recover against 
Fox-N. Y., and, therefore, is precluded 
from recovery against Fox-Del. because 
its contractual undertaking to assume obli- 
gations of Fox-N. Y. is qualified in the 
written contract of assumption by the phrase 
“but only so long as and to the extent that 
such obligations and liabilities continue to 
exist as valid and subsisting obligations and 
liabilities of and enforceable against Fox 
* * *”? The dismissal of this action as to 
Fox-N. Y. was, as will appear from the 
recital in this Court’s order of November 
23, 1955, grounded upon the determination 
that this Court lacked jurisdiction of the 
person of that defendant and that the 
venue of this Court was improper with 
respect to that defendant. Since, therefore, 
the dismissal of this action as to Fox-N. 
Y. did not constitute an adjudication upon 
the merits, the present movant can ill be 
heard to contend that the cause of action 
presently asserted against movant is not 
maintainable against Fox-N. Y. 


[Action Maintainable | 


There remains the question whether the 
cause of action alleged in the complaint 
against the present movant is maintainable 
under the facts and allegations. I must 
answer this question in the affirmative. 


In Leonia Amusement the Court was trying 
only “‘The defense under the statute of 
limitations’”’ (p. 749). From the excerpt 
from Judge Ryan’s opinion quoted at p. 
9 of the present movant’s brief, is omitted 
what appears to me to be a significant 
sentence, viz.: 

“The statute of limitations had run against 

the plaintiffs as to everyone not a party 

to United States v. Paramount Pictures by 

September 1, 1941.” 

The plaintiff in Leonia Amusement had con- 
sented to the dismissal as to the RKO 
defendants and the Court dismissed as to 
the two Paramount corporations on the 
grounds that at the time of their organi- 
zation and acquisition of assets of the 
dissolved Paramount corporation in 1949, 
they could not be subject to recovery due 
to the running of the statute of limitations 
in favor of their predecessor. Moreover, 
Judge Ryan expressly disclaimed any opinion 
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respecting the contention based upon the 
factual situation involved in the present 
motion (p. 761). 

As pointed out by Judge Phillips of the 
Tenth Circuit in West Texas Refining and 
Development Co. v. Commissioner of Internal 
Revenue, (1933) 68 F. 2d 77, at p. 81: 


“The general rule is that where one 
corporation sells or otherwise transfers 
all of its assets to another corporation, 
the latter is not liable for the debts and 
liabilities of the transferor. (Citing authori- 
ties.) To this general rule there are four 
well-recognized exceptions, under which 
the purchasing corporation becomes liable 
for the debts and liabilities of the selling 
corporation. 

“(1) Where the purchaser expressly or 
impliedly agrees to assume such 
debts; 

“(2) Where the transaction amounts to a 
consolidation or merger of the cor- 
porations; 

“(3) Where the purchasing corporation 
is merely a continuation of the 
selling corporation; and 

“(4) Where the transaction is entered 
into voluntarily in order to escape 
liability for such debts. (Citing 
authorities.)” 

The present movant seems to fall within the 
category described in the first of the excep- 
tions to the general rule above quoted, 
ie., it expressly agreed to assume the debts 
of Fox-N. Y. While the West Texas case 
was a review of the Board of Tax Appeals, 
assessing an additional tax in accordance 
with the determination of the Commis- 
sioner of Internal Revenue, among the 
authorities cited in support of the general 
rule and its exceptions are cases involving 
other matters than those of taxes. I deem 
the principles indicated applicable here. The 
motion of Fox-Del. for judgment on the 
pleadings in the Curtis case is accordingly 
denied. 


Motion oF PARAMOUNT FILM AND RKO 
FOR SUMMARY JUDGMENT (C-203-55) 


[Statutes of Limitations | 


Defendants Paramount Film and RKO 
move for summary judgment in both Gordon 
cases and in the Curtis case “on the ground 
that the applicable Statute of Limitations 
of the State of Illinois and of the State of 
New Jersey is a complete defense to all 
claims asserted by these plaintiffs or in the 
alternative dismissing all claims for damages 
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which accrued against them (the moving 
defendants) prior to March 4, 1949 on the 
ground that the applicable statute of limi- 
tations of the State of New Jersey is a 
complete defense and bar to all claims 
asserted by plaintiff(s) which accrued prior 
to March 4, 1949.” At the commencement 
of the argument the motion of Paramount 
Film was withdrawn thus leaving RKO as 
the sole movant. 


Both of the Gordon cases have already 
been dismissed against all defendants for 
the reasons hereinabove stated. 


[Federal Statute] 


As pointed out above, the four year 
statute of limitations upon treble damage 
suits under the Clayton Act (15 U.S.C. A. 
§ 15b) had not become effective at the time 
this action was commenced. Its provisions 
are, therefore, inapplicable to the case at bar. 


[Applicable State Statute] 


Movant first contends that since the 
actions complained of arose in Illinois, in 
addition to the fact that B. P. R. Corpo- 
ration was a corporation of that State, the 
applicable Illinois statute of limitations 
should be applied. Both sides concede that 
if this were the case, plaintiff’s action would 
be barred. But on this point the law is 
clear; this action is governed by the Statute 
of Limitations of New Jersey, the State in 
which the action is pending. Chattanooga 
Foundries v. Atlanta, (1906) 203 U. S. 390; 
Hoskins Coal & Dock Corp. v. Truax Traer 
Coal Co., (7 Cir. 1951) [1950-1951 TrRaApDE 
Cases § 62,925] 191 F. 2d 912; cert. den 342 
U. S. 947; Momand v. Universal Film Ex- 
change (D. C. Mass. 1942) 43 F. Supp. 996, 
1008; Bertha Building Corp. v. National The- 
aters Corp. (D. C. N. Y. 1956) [1956 TrabE 
CAsES § 68,308] 140 F. Supp. 909; Schiffman 
Bros. v. Texas Co., (7 Cir. 1952) [1952 TRADE 
Cases § 67,270] 196 F. 2d 695. 

In the absence of a finding that the 
Illinois statute applies, this moving defend- 
ant would apply to this action the pro- 
visions of Sections 2A:14-1 and 2A:14-10 
(b) of the New Jersey Statutes, which 
respectively read as follows: 


“2A :14-1. 6 years. 

“Every action at law for trespass to 
real property, and any tortious injury 
to real or personal property, for taking, 
detaining or converting personal prop- 
erty, for replevin of goods or chattels, 
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for any tortious injury to the rights of 
another not stated in section 2A:14-2 and 
2A:13-3 of this title, or for recovery upon 
a contractual claim or liability, express or 
implied, not under seal, or upon an act 
other than one which concerns the trade 
or merchandise between merchant and 
merchant, and factors, agents and servants, 
shall be commenced within 6 years next 
after the cause of any such action shall 
have accrued.” 

“2A :14-10. 2 years and 1 year; actions 
on penal statutes. 

“All actions at law brought for any 
forfeiture upon any penal statute made 
or to be made, shall be commenced 
within the periods of time herein pre- 
scribed: 

* Ok x 

“bh. Within 2 years next after the offense 
committed or to be committed against the 
statute, or cause of action accrued, when 
the benefit of the forfeiture and the action 
therefor is or shall be limited or given to 
the party aggreived; * * *” 


The impact of the New Jersey Statute of 
Limitations upon an action under Section 
4 of the Clayton Act for treble damages 
brought in this District by a foreign against 
a domestic corporation, has been explored 
by Judge Hartshorne of this Court in 
Florida Wholesale Drug, Inc. v. Ronson Art 
Metal Works, Inc. (1953) [1953 TRapE CASES 
7 67,483] 110 F. Supp. 573. In that case, 
Judge Hartshorne points out that although 
the cause of action arose in Florida the 
Statute of Limitations of New Jersey, the 
forum, applied and since the action was 
not barred by the Statute of the forum it 
could be maintained even though barred 
in the State where the cause of action arose. 
(Citing Restatement of Conflict of Laws, 
Sec. 604). After a comprehensive review of 
governing authorities, Judge Hartshorne 
reached the conclusion, with which I concur, 
that a private anti-trust suit under the 
Clayton Act, such as the case at bar, is not 
a suit for a penalty or forfeiture but rather 
an action on the case governed by the six- 
year New Jersey Statute of Limitations as 
in H. J. Jaeger Research Laboratories v. Radio 
Corp. of America, (3 Cir. 1937) [1932-1939 
TRADE CASES § 55,162] 90 F. 2d 826; Blue- 
fields S. S. Co. v. United Fruit Co., (3 Cir. 
1917) 243 F. 1. The present action, there- 
fore, is one at law for a tortious injury to 
the rights of another and is governed by 
Section 2A:14-1 of the Revised Statutes of 
New Jersey, which requires that it be 
commenced within six years next after the 
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cause of such action shall have accrued. 
Movant admits that from the face of the 
complaint it appears that the cause of 
action in the case at bar had accrued by 
June 10, 1951. Therefore, the first alterna- 
tive of defendant RKO’s motion, that all 
claims asserted by this plaintiff be dis- 
missed, must be denied. 


[Pendency of Government Action] 


We now consider the second alternative, 
that all claims accrued against RKO prior 
to March 4, 1949 by the plaintiff in the 
Curtis case, be dismissed. This action was 
commenced March 3, 1955. The violations 
of the anti-trust laws for which the plain- 
tiff seeks treble damages under Section 4 
of the Clayton Act extended over a period 
which, according to the allegations of the 
complaint insofar as they relate to the 
defendant RKO, commenced November 1, 
1947 and terminated June 10, 1951. In 
opposing this motion the plaintiff relies 
upon 15 U. S. C. A. §16 which, as of the 
date of the institution of the present action, 
read in part as follows: 


“Whenever any suit or proceeding in 
equity or criminal prosecution is instituted 
by the United States to prevent, restrain 
or punish violations of any of the anti- 
trust laws, the running of the statute of 
limitations in respect of each and every 
private right of action arising under said 
laws and based in whole or in part on any 
matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.” 


It is conceded by all parties that while the 
case of United States v. Paramount Pictures, 
Inc., et al,” was pending as to the present 
moving defendant, RKO, the running of 
the New Jersey six-year statute of limi- 
tations was suspended. 

Plaintiff Curtis contends that United States 
v. Paramount Pictures terminated as to RKO 
between November 8, 1943 and March 30, 
1949 and rests his contention in this respect 
upon Leonia Amusement Corp. v. Loew's 
Ines (Di GS] DEN Y1953) 6 [1958 TRADE 
Cases § 67,592] 117 F. Supp. 747. 


In the Leonia Amusement case, the New 
York six-year statute of limitations was 
applied and the plaintiffs contended that 
United States ‘v. Paramount Pictures was 
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pending from July 20, 1938 until at least 
October 16, 1950, thereby suspending the 
New York statute during that period. In 
that case Judge Ryan pointed out, at page 
761, that “Pursuant to the judgment (in 
United States v. Paramount Pictures) of 
November 8, 1948, RKO Pictures Corpo- 
ration and RKO Theaters Corporation were 
organized on November 20, 1949 and acquired 
certain assets of Radio-Keith-Orpheum Cor- 
poration which was dissolved,” and that 
the plaintiffs in the Leonia Amusement case 
had consented to the dismissal of the 
RKO defendants. Judge Ryan ruled that 
until the stockholders of the respective de- 
fendants had approved the reorganization 
plans required by the language of the 
consent decree (in United States v. Para- 
mount Pictures) there was not a termination 
of the litigation with respect to that defend- 
ant whose stockholders had not so approved. 
Plaintiff argues further that RKO is not 
entitled to summary judgment because it 
has not revealed the date upon which the 
stockholders of Radio-Keith-Orpheum Cor- 
poration consented to the proposed reorgan- 
ization of RKO defendant. In an affidavit 
presented in support of the present motion 
it appears that by order in the Paramount 
case, dated January 18, 1950, the litigation 
was severed and terminated as against the 
RKO defendants “as of the 8th day of 
November, 1948” upon a representation that 
the proposed reorganization had been approved 
by the stockholders of Radio-Keith-Orpheum 
Corporation prior to March 30, 1949. Plain- 
tiff points out that the effective date of 
stockholder approval of the proposed reorgan- 
ization is nowhere indicated and contends 
that if it is prior to March 4, 1949, the 
instant motion should prevail, while if it 
is subsequent to that date, the motion 
should be denied. 


[Claims Barred] 


The moving defendant points out that 
it has been judicially determined that United 
States v. Paramount Pictures terminated as 
to RKO on November 8, 1948, the date 
upon which the defendant entered into a 
consent decree in that litigation. Grengs v. 
Twentieth Century-Fox Film Corp. (7 Cir. 
1956) [1956 Trape Cases { 68,318] 232 F. 
2d 325, cert. den. 352 U. S. 871. In accord- 


5D. C. S. D. N. Y. 1946 [1946-1947 TRADE 
CASES f 57,470], 66 F. Supp. 323; D. GC. S. D. 
N. Y. 1947 [1946-1947 TRADE CASES { 57,526], 
70 F. Supp. 53; 1947 [1948-1949 TRADE CASES 
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{ 62,244], 334 U. S. 131; D. C. S. D. N. Y. 1950 
[1948-1949 TRADE CASES { 62.473], 85 F. 
pees 881; 1950, 339 U. S. 974; 1950, 340 U. S. 
857. 
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ance with Section 16 of Title 15 U.S.C. A., barred by the New Jersey Statute of Limi- 
the New Jersey six-year statute of limi- tations. To that extent, the motion of 
tations began to run against the plaintiff RKO for summary judgment will be granted. 
herein on November 8, 1948. 

Inasmuch as this action was commenced [Orders] 
on March 3, 1955, all claims which accrued Orders may be presented in accordance 
to plaintiff prior to March 4, 1949 are with the foregoing opinion. 


[] 68,574] Kearuth Theatres Corporation vy. Paramount Pictures, Inc., et al. 
Arlthe, Inc. v. Paramount Pictures, Inc., et al. 
S. M. P. Theatre Corporation v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. Nos. 
108-387, 108-388, and 108-389, respectively. Filed December 21, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Com- 
plaint—Allegations of Prior Government Action.—Allegations of complaints setting forth 
a fairly detailed history of a prior Government antitrust action, and stating that the 
judgments in such action constitute prima facie evidence against the defendants in the 
instant actions under Section 5 of the Clayton Act, were stricken, with leave to the plaintiffs 
to plead in amended complaints such acts in furtherance of the conspiracy they alleged 
as they think can be proved prima facie by the findings in the Government action, but 
without naming or describing the Government action. Section 5 of the Clayton Act 
merely states a rule of evidence. A resumé of the section’s provisions has no place in a 
complaint, and allegations attempting to incorporate in the complaints so much of the 
findings, conclusions, and judgments in the Government action as may be pertinent to 
the issues in the instant actions are improper. Also, allegations charging that the defend- 
ants have engaged in conduct forbidden by decrees entered in the Government action 
were stricken. The plaintiffs’ claims, if any, arise only if such conduct violates some 
statute. 


See Private Enforcement and Procedure, Vol. 2, J 9012. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Antitrust Violations.—Plaintiffs were required to amend their 
complaints so as to set forth with particularity the sections of the antitrust laws under 
which their respective actions were brought. It is not sufficient merely to allege that an 
action is brought pursuant to various acts “and all pertinent amendments [thereto] (15 
U. S. C. A. Secs. 1-27).” The court noted that this was particularly true as to the 
Robinson-Patman Act, which deals with sales of commodities, not with mere licenses 
which are involved in the instant actions. Also, allegations that the defendants have 
engaged in conduct forbidden by decrees entered in a prior Government action were 
stricken. The plaintiffs’ claims, if any, arise only if such conduct violates some statute. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for More Definite Statement.—Plaintiffs were required to amend their complaints 
to plead facts from which the defendants may determine whether the defense of the 
statute of limitations is available to them. 


See Private Enforcement and Procedure, Vol. 2, J 9013.170. 
For the plaintiffs: Harry M. Pimstein, New York, N. Y. 


For the defendants: Adolph Schimel, New York, N. Y. 
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[Motions] 


Joun F. X. McGouey, District Judge [In 
full text]: The defendants have moved for 
identical relief with respect to the com- 
plaints in these actions. The allegations 
here challenged are identical in each com- 
plaint and the relief sought is the following: 
(a) under Rule 12(e), a more definite state- 
ment as to the period of operation of the 
plaintiff's theatre as set forth in paragraph 1 
of the complaint; (b) under Rule 12(b) (6) 
and 12(f), the striking of paragraphs 2, 13 
and 23 for failure to state claims and as 
immaterial, impertinent and prejudicial; (c) 
under Rule 12(f), the striking of paragraph 
22 as immaterial, impertinent and prejudicial. 


[Determination of Defense] 


The defendants cannot possibly determine 
from paragraph 1, whether the defense of 
the statute of limitations may be available 
to them unless the complaint alleges the 
precise date on which operation of plain- 
tiffs theatre commenced and, if it is no 
longer operated by plaintiff, the precise 
date when such operation ceased. This 
paragraph will have to be amended to plead 
these facts. 


[Relevant Federal Statutes] 


Paragraph 2 is also defective. It is not 
sufficient merely to allege that the action 
is brought pursuant to various acts “and 
all pertinent amendments [thereto] (15 
U. S. C. A. Secs. 1-27).” Many of these 
sections have no possible relevance to the 
plaintiff's claims in these suits. This is 
particularly true as to the Robinson-Patman 
Act which deals with sales of commodities, 
not with mere licenses* which are what are 
involved in these suits. Accordingly, para- 
graph 2 will have to be amended so as to 
set forth with particularity the sections of 
the anti-trust laws under which it is claimed 
the action is brought. 

It is obvious from what has just been 
said about the Robinson-Patman Act that 
paragraph 13 must be stricken for failure 
to state a claim. 


[Alleged Violation of Decrees] 
Paragraph 23 alleges that the defendants 
have engaged in conduct forbidden by “the 
decrees in ‘The Paramount Case’ to the 
prejudice and damage” of plaintiffs. If it 


1 Hillside Amusement Co. v. Warner Bros., 
ete., Civ. 50-183, S. D. N. Y. Nov. 4, 1953 [1952 
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is the plaintiff's contention that acts of the 
defendants committed in the period follow- 
ing entry of the decrees in the Paramount 
case have damaged the plaintiffs, such facts, 
of course, may be alleged. But the plain- 
tiff’s present claims, if any, arise only if 
such acts violate some statute. Mere vio- 
lation of the decrees is not sufficient founda- 
tion for their claims. Accordingly, paragraph 
23 as it now reads must be stricken for 
failure to state a claim. 


[Prior Government Action] 


Paragraph 22 sets forth in six subdivi- 
sions a fairly detailed history of the action 
begun in this Court in 1938 entitled Umited 
States v. Paramount, etc., et al., and con- 
cludes as follows: 


“Pursuant to Section 16 of Title 15, 
United States Code, these final judgments 
in the Paramount case constitute prima 
facie evidence, against each defendant 
affected thereby who is likewise a de- 
fendant in this action, as to all matters 
which may be involved in this action 
respecting which said final judgments 
would be an estoppel as between the 
parties thereto;. and plaintiff herewith 
incorporates in this complaint and begs 
leave to refer to so much of said final 
judgments and findings and conclusions 
as may be pertinent to the issues in this 
action.” 


Subdivisions (a) through (e) of paragraph 
22 are clearly immaterial. Subdivision (f) 


shows first of all a gross misconception of 
15 U. S. C. A. 16. This statute merely 


states a rule of evidence by which plaintiffs 


in treble damage actions may be relieved 
from the burden and expense of assembling 
and introducing extensive evidence as to 
certain facts alleged in their complaints 
which have already been litigated. A resumé 
of the statute’s provisions, however, has 
no place in a complaint. Subdivision (f), 
more-over, purports to incorporate in these 
complaints, “so much of” the findings, conclu- 
sions and judgments in the Paramount case 
“as may be pertinent to the issues in this 
action.” [italics supplied.] The court in 
that case made extensive findings as to 
many facts. Which of these facts are in- 
tended to be charged in the instant com- 
plaints is not stated. The defendants can 
only guess what they must controvert or 
admit. It is obviously impossible to plead 
responsively to such an allegation, 
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Paragraph 22 will be stricken in its en- 
tirety, but with leave to the plaintiffs, if 
they are so advised, to plead in an amended 
complaint such acts in furtherance of the 
alleged conspiracy as they think can be 


proved prima facie by the findings in the 
Paramount case, but without naming or 
describing that case. 


Settle order accordingly. 


[68,575] Eastman Kodak Co. v. Bernstein. 


In the New York Supreme Court, New York County, Special Term, Part I. 136 
N. Y. L. J., No. 118, page 4. Dated December 20, 1956. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Fair Trade Injunction 
—Defenses.—A retailer was fined $400 for four violations of an injunction prohibiting him 
from selling photographic supplies below their established fair trade prices, and the fair 
trader was allowed $150 as counsel fees. The retailer’s defenses that the fair trader 
violated its own fair trade agreement, that the fair trader’s price structure has collapsed, 
that the fair trader’s fair trade structure has merely an illusory existence, and that he 
cannot be punished for contempt because a corporation, which now owns his business, 
violated the injunction were rejected. Evidence that persons representing themselves to 
be professional photographers purchased items below their established prices at the fair 
trader’s stores did not establish that the fair trader violated its own contract, and there 
was no evidence that the fair trade structure has merely an illusory existence. The fact 
that the fair trader did not proceed against all violators simultaneously is not a defense. 
Also, the retailer admitted that he was actively engaged in the business of the corporation, 
which he organized after the injunction was entered. The corporation was the alter ego 
of the retailer and was therefore chargeable with the knowledge of the retailer as to the 


prohibitions of the injunction. 
corporating an individual business. 


See Fair Trade, Vol. 1, J 3380.34. 


[Contempt Action] 


LupIano, Justice [In full text]: This is 
a motion to punish defendant Marvin Bern- 
stein for contempt of court for violating a 
consent injunction incorporated in the final 
judgment entered in this court on Novem- 
ber 18, 1955. The judgment enjoined and 
restrained said defendant, Marvin Bernstein, 
doing business as Broadway Camera Shop, 
from selling certain photographic supply 
items at prices below the minimum retail 
prices. 

[Defenses] 


Defendant, in his cross-motion, moves 
to vacate the consent judgment upon the 
grounds that plaintiff violated its own agree- 
ment; that plaintiff’s price fixing structure 
has collapsed; that plaintiff’s fair trade 
structure has merely an illusory existence. 
In opposition to the motion to punish him 
for contempt, the defendant urges the same 
grounds and also asserts that the Broad- 
way Camera Shop, Inc., now owns the 
business and that an individual cannot be 
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The injunction cannot be evaded by the device of in- 


punished for contempt of an in personam 
judgment against him which was the result 
of corporate violations. 

The defendant incorporated his business 
shortly after the consent judgment was en- 
tered and is admittedly actively involved 
in the business of the corporation. He 
does not deny the sales alleged but states 
that in order to survive in business, Broad- 
way Camera Shop, Inc., must meet the 
tremendous competition and price cutting 
prevalent in the photographic retail field. 

Defendant, in substantiation of his de- 
fense and cross-motion, cites four instances 
where plaintiff's fair trade products were 
bought at sums below the fair trade prices 
and claims such price cutting to be demon- 
strative of such conditions throughout this 
city. 

[Violation of Contract] 


As examples of plaintiff’s violation of its 
own agreement, defendant cites two cases 
wherein he admittedly used “plants” to 
purchase products at plaintiff's own retail 
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store. Admittedly the defendant used sub- 
terfuges as is indicated from the extent of 
the activities of the so-called “plants” in 
order to obtain the products at below re- 
tail cost. These “plants” held themselves 
out as professional photographers and opened 
charge accounts. Upon such temporary 
reliance initial purchases were allowed. Fur- 
ther check-ups were made to substantiate 
the references presented and _ thereafter 
when one of the “plants” was found to be 
a non-professional or non-commercial or 
for non-resale buyer, regular retail prices 
were debited to her account. Reports con- 
cerning the other “plant” show that his own 
references supported his claim of being a 
professional photographer. 

Defendant’s own examples clearly indi- 
cate the extent to which plaintiff’s retail 
stores go in order to prevent ordinary retail 
sales to “consumers.” 


[Enforcement] 


That plaintiff did not proceed by legal 
action against all violators simultaneously 
is an insufficient defense (Seagram Distillers 
Corp’n v. Ackerman, 263 App. Div., 1016, 
Soe Ne ee ted. 937)- 


[Incorporation of Business] 


The defendant admits that he is actively 
engaged in the corporation and in fact he 
does not deny that he and his wife are 
large stockholders as well as officers. Both 
he and the corporation were notified of the 
apparent violations. Violations were con- 
tinued upon the legal premise that an in 
personam judgment cannot be held against 
the corporation and that violations by the 
corporation were never enjoined. 
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Under all the facts and circumstances it 
is apparent that the corporation is the alter 
ego of the defendant and is therefore charge- 
able with the knowledge of the defendant 
as to the prohibitions on the sale of plain- 
tiff’s products prescribed by the judgment 
of this court. It is clear that the sales were 
made by employees of the corporation ob- 
viously under authority or control of de- 
fendant as specified in the injunction and 
constitute a violation thereof. To hold 
otherwise would permit persons in defend- 
ant’s position to evade and make judgments 
of this type mere unenforcible formalities by 
the simple device of incorporating an indi- 
vidual business. 


[Evidence] 


The defendant has offered no clear proof 
that plaintiff has violated its own agreement, 
nor that the fair trade structure is merely 
an illusory existence. 


After consenting to a judgment, defend- 
ant would have plaintiff, on this contempt 
motion, prove again what steps had been 
taken to prevent violation of the fair trade 
contracts. Suffice it to say that plaintiff 
has demonstrated on other occasions the 
vigilance it has followed and the persistent 
periodical check-up. There is no apparent 
collapse of the price fixing structure. 


[Fine] 
The motion is therefore granted. 


Defendant is fined the total sum of $400 
for the four contempts and plaintiff is al- 
lowed the sum of $150 as counsel fees. 

Cross-motion is denied. 

Settle order. 


[68,576] Austin Theatre, Inc. v. Warner Bros. Pictures, Inc. (In Dissolution), 


et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-334. Filed December 21, 1956. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Motion to Dismiss Complaint—An amended complaint was dismissed, with leave to file 
a further amended complaint, on the ground that it was incomplete and confusing. The 
complaint contained references to matters which were not included in the complaint 
although such matters were said to be contained in the complaint. Also, the complaint 
contained an allegation that the plaintiff relies on so much of a Government antitrust action 
as may be competent and relevant either on the merits or to suspend the statute of limi- 
ations. The court ruled that there was no need to mention the Government action in 
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order to plead any facts litigated in that case which may be relevant in the instant action. 
Furthermore, the complaint prayed for injunctive relief on behalf of persons other than 
the plaintiff when it had been previously held that the action could not be maintained as 
a spurious class action. 

See Private Enforcement and Procedure, Vol. 2, 9012, 9013.440. 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Motion for More Definite Statement.—Defendants’ motion for a more definite statement 
of certain matters contained in a complaint was denied on the ground that information 
as to such matters should be sought by the use of the discovery rules. 

See Private Enforcement and Procedure, Vol. 2, § 9013.170. 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Interrogatories.—Defendants’ objections to interrogatories were sustained, but with 
leave to the plaintiff to serve new interrogatories only after it has filed an amended 
complaint and any motions which may be addressed to such complaint have been de- 
cided. Until the plaintiff’s claims are stated with reasonable conciseness, it would 
be impossible to rule on its sweeping discovery demands. 

See Private Enforcement and Procedure, Vol. 2, J 9013.875. 

For the plaintiff: Arnold Malkan, New York, N. Y. 

For the defendants: Lawrence R. Condon; Howard M. Antevil of Chapman, Bryson, 
Walsh & O’Connell; Frisch & Goldfluss; Louis M. Weber; Meyer H. Lavenstein; William 
B. Jaffe; Schwartz & Frohlich; R. W. Perkins; O’Brien, Driscoll & Raftery; Weisman, 
Celler, Allen, Spet & Steinberg; Dwight, Royall, Harris, Koegel & Caskey; Adolph 
Schimel; Benjamin Melniker; Louis Phillips of Phillips, Nizer, Benjamin & Krim; J. Miller 
Walker; Kaye, Scholer, Fierman & Hays; all of New York City, N. Y.; William D. Kiley, 
Oneida, N. Y. 

For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases {| 68,103, affirming a decision of the U. S. District Court, Southern District of 
New York, 1955 Trade Cases {[ 68,017; for other decisions of the District Court, see 1956 


Trade Cases { 68,278, 68,277 and 1955 Trade Cases {| 67,967. 


[Motions] 


Joun F, X. McGouey, District Judge [Jn 
full text]: Five motions by various de- 
fendants are here considered. Two are 
addressed to the second amended complaint 
and three to the plaintiff’s interrogatories. 
The motion which seeks dismissal will be 
considered first. 


[Sufficiency of Complaint] 

The present complaint, though apparently 
free from some of the defects which caused 
the prior complaint to be stricken, is still 
insufficient because it is incomplete and 
confusing. 

Paragraph 4 alleges that certain “co- 
conspirators” and “one of the principal 
cities in which each one does business” 
are listed in an “appendix hereto attached.” 
No appendix is attached. 

Paragraph 7 refers to “defendants named 
in paragraph 7 hereof,” who are clearly not 
those in fact named in that paragraph. In 
the context it is impossible to ascertain 
what defendants are referred to by the 
quoted language. 


“ce 
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Paragraph 10 refers to certain unnamed 
defendants, who are said to be “indicated 
. in paragraph 4B.” There is no such 
paragraph. 
Paragraph 22 alleges that “Plaintiff relies 
. on so much of [U. S. v. Paramount] as 
may be competent and relevant either on 
the merits or to suspend the Statute of 
Limitations.” This will be stricken. The 
defendants can only guess what is intended 
to be pleaded by this allegation. Moreover 
there is no need whatever to mention the 
Paramount case in order to plead any facts 
litigated in that case which may be thought 
relevant in this one. 


Although this court has already ruled 
that “this action may not be maintained 
as a spurious class suit,’ the present com- 
plaint prays for an injunction “that the pro- 
ducer-distributor defendants cease from 
discrimination against, and restraining the 
trade of ... any other independent owner 
or operator of indoor theatres.” The plain- 
tiff concedes that the prayer is improper 
and should be stricken. 

In view of the confusions noted, I am 
unable to and therefore do not consider 
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and pass on the other objections raised by 
the defendants in this motion. 

The second amended complaint will be 
ordered dismissed but with leave to file 
a further amended complaint. 


[Discovery Proper] 


The second motion addressed to the com- 
plaint by the Comerford defendants seeks a 
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out some reasonable “ground rules” for 
discovery. This proved fruitless in view of 
the necessity for further amendment of the 
complaint. Accordingly, the objections to 
the present interrogatories are sustained, 
but with leave to the plaintiff to serve new 
interrogatories but not until after the further 
amended complaint is served and any mo- 
tions which may be addressed thereto have 


more definite statement of details as to 
certain matters. This motion will be de- 
nied. These details should be sought by 
use of the discovery rules. 


been decided. This restriction I find neces- 
sary because until the plaintiff's claims are 
stated with reasonable conciseness, it will 
be impossible to rule practically on its 
sweeping discovery demands. 


Settle order. 


[Interrogatories | 


A conference was held with all counsel 
in this case in an attempt to try to work 


[68,577] Harmar Drive-In Theatre, Inc., Appellee v. Warner Bros. Pictures, Inc. 
(In Dissolution), et al., Defendants, and Paramount Film Distributing Corporation, Para- 
mount Pictures, Inc. (In Dissolution), Paramount Pictures Corporation, American Broad- 
casting-Paramount Theatres, Inc., Loew’s Incorporated, Twentieth Century-Fox Film 
Corporation (Delaware), RKO Radio Pictures, Inc., RKO Pictures Corporation, United 
Artists Corporation, Universal Pictures Company, Inc., and Universal Film Exchange, 
Inc., Appellants. 


Colonial Drive-In Theatre, Inc., Appellee v. Warner Bros. Pictures, Inc. (In Dis- 
solution), et al., Defendants, and Paramount Film Distributing Corporation, Paramount 
Pictures, Inc. (In Dissolution), Paramount Pictures Corporation, American Broadcasting- 
Paramount Theatres, Inc., Loew’s Incorporated, Twentieth Century-Fox Film Corporation 
(Delaware), RKO Radio Pictures, Inc., RKO Pictures Corporation, United Artists Corpo- 
ration, Universal Pictures Company, Inc., and Universal Film Exchange, Inc., Appellants. 


In the United States Court of Appeals for the Second Circuit. Nos. 38, 39—October 
Term, 1956. Docket Nos. 24014, 24015. Argued October 10, 1956. Decided December 
28, 1956. 


Appeal from the United States District Court for the Southern District of New York, 
SIDNEY SUGARMAN, Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Disqualification of Attorneys.—Attorney A was disqualified from representing drive-in 
theatre X and drive-in theatre Y in their treble damage actions filed in New York. The 
law firm of A & B, prior to is dissolution, had been engaged by members of a family to 
bring antitrust suits in Pennsylvania on behalf of three drive-in theatres owned by the 
family. This family also owned all of the stock of drive-in theatre X and 50 per cent of the 
stock of drive-in theatre Y. After the dissolution of the law firm of A & B, the law firm 
of A & C filed new complaints in the actions brought on behalf of the three theatres. Subse- 
quently, certain members of the above family engaged the law firm of A & C to bring 
actions on behalf of drive-in theatres X and Y in New York. Attorney A had been 
previously disqualified from representing plaintiffs in another suit on the ground that 
attorney B (his former partner) had formerly represented one of the defendants and 
therefore had passed on to attorney A confidential information that attorney B acquired 
while representing such defendant. The defendant which attorney B had represented also 
was named as a defendant in the instant actions. Attorney A was held to be disqualified from 
representing drive-in theatre X, which was completely controlled by the family, and he 
was disqualified from representing drive-in theatre Y, although the family only owned 
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50 per cent of its stock, because he failed to show that the family did not control that 
drive-in theatre. ; 


See Private Enforcement and Procedure, Vol. 2, $ 9013.519. 


Private Enforcement and Procedure—Suit for Civil Damages—A ppeals—Appealability 
of Order Denying Motion To Disqualify Attorney.—A trial court order denying defend- 
ants’ motion to disqualify an attorney from representing the plaintiffs in treble damage actions 
was held to be appealable. The order falls within that class of orders which finally 
determine claims of right separable from, and collateral to, rights asserted in the action 
and which are too important to be denied review and too independent of the cause itself 
to require that appellate consideration be deferred until the whole case is adjudicated. 


See Private Enforcement and Procedure, Vol. 2, $9015. 
For the appellants: Bruce Bromley (John Logan O’Donnell, Leo P. Arnaboldi, Jr., 


and John S. Luckstone, of counsel). 
For the appellees: Arnold Malkan. 


For prior opinions of the U. S. District Court, Southern District of New York, see 


1956 Trade Cases {] 68,441, 68,431. 


Before: CLiark, Chief Judge, Hanp and Swan, Circuit Judges. 


Defendants appeal from an order denying 
their motion to disqualify plaintiff’s attorney 
and his partner, both individually and as a 
law partnership, from representing the 
plaintiff in each of the above entitled treble 
damage anti-trust suits. Reversed with 
directions. 


[Disqualification of Attorneys] 


Swan, Circuit Judge [Jn full text]: These 
appeals bring up an order which denied, 
without opinion, a motion by defendants to 
disqualify the firm of Malkan & Ellner 
and the two lawyers constituting the firm, 
from appearing for or representing the plain- 
tiffs in two actions each of which claimed 
treble damages for alleged violation of the 
anti-trust laws. In three prior appeals 
similar motions in other anti-trust suits 
have come before this court.’ 


[Appealability of Order] 


Before reaching the merits it is necessary 
to consider whether the order is appealable. 
This question was not raised in the original 
briefs of the parties, but at the request of 
the court supplemental briefs have been 
filed discussing it. In each of the four 
appeals mentioned in note 1, supra, the 
court assumed jurisdiction without discus- 
sion, other than the brief statement in the 


Fisher case [1956 Trave CAsEs {] 68,305], 232 


1 Laskey Bros. of W. Va., Inc. v. Warner 
Bros. Pictures and Austin Theatre, Inc. . 
Warner Bros. Pictures [1955 TRADE CASES 
J 68,103], 224 F. 2d 824, cert. denied 350 U. S. 
932; Fisher Studio v. Loew’s Incorporated [1956 
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F. 2d 199, at 204, that “these orders of 
disqualification are collateral to the main 
case.” In three of the prior appeals the 
court affirmed orders which granted mo- 
tions to disqualify; in the Austin case it 
affirmed an order which, as in the case now 
before us, denied the motion. A majority 
of the court are of opinion that with respect 
to appealability no distinction exists be- 
tween orders granting disqualification and 
those refusing to do so. We think they fall 
within the class of orders described in 
Cohen v. Beneficial Loan Corp., 337 U. S. 
541, 546 as “that small class which finally 
determine claims of right separable from, 
and collateral to, rights asserted in the ac- 
tion, too important to be denied review and 
too independent of the cause itself to re- 
quire that appellate consideration be de- 
ferred until the whole case is adjudicated.” 
Also closely: analogous is Collins v. Miller, 
Cc. A. D. C., 198 F. 2d 948, which held 
appealable an order denying a motion to re- 
move an administrator because of dilatory 
and improper administration. 


[Prior Rulings] 


Having concluded that appellate jurisdic- 
tion exists, we pass to a consideration of 
the merits of the appeal. The question is 
whether the principle of the Laskey case, 
[1955 Trape Cases { 68,103], 224 F. 2d 824 


TRADE CASES f 68,305], 232 F. 2d 199. See 
also Consolidated Theatres v. Warner Bros 
Circuit Management Corp., 2d Cir. [1954 TRADE 
CASES { 67,862], 216 F. 2d 920, which estab- 
lished the controlling principles. 

| 68,577 
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or that of the Austin case, decided in the 
same opinion, should be applied to the facts 
of the present case. In Laskey the plaintiff 
had employed the firm of Malkan & Isacson 
to bring an anti-trust action in the Western 
District of Pennsylvania. After the dis- 
solution of that firm, Malkan joined with 
one Ellner to form the firm of Malkan & 
Ellner and this firm was employed by 
Laskey to bring a new anti-trust suit not 
differing in any material respect, in the 
Southern District of New York. It was 
held that because of Isacson’s disqualifica- 
tion, his partner Malkan was vicariously 
disqualified for the particular case, and that 
the subsequent dissolution of the partner- 
ship did not cure his ineligibility to act in 
that case. In Austin it was held that the 
case came to the new firm of Malkan & 
Ellner “through channels having nothing 
whatever to do with Malkan’s prior asso- 
ciation with Isacson” and “in the absence of 
any showing that Malkan had received con- 
fidential information from Isacson.” 224 
F. 2d 824, 827. Consequently Malkan & 
Ellner were not disqualified to represent 
Fisher. 


[Present Suits] 


In the case at bar it appears that prior to 
the dissolution of the firm of Malkan & 
Isacson that firm was engaged by members 
of the Stern family to bring anti-trust suits 
in the Western District of Pennsylvania on 
behalf of three drive-in theatre corporations 
referred to as “South Park,” “Community” 
and “Blue Dell.” The Stern family owned 
all the stock of these three companies. This 
family also owned all the stock in “Colonial 
Drive-In Theatre” and 50 per cent of the 
stock in “Harmar Drive-In Theatre,” the 
other 50 per cent. being held by the Rodnok 
family. Mr. Ernest Stern was an officer of 
all five of these corporations, and all of 
them were included in the Associated Drive- 
In Theatre chain. Shortly after the dis- 
solution of the firm of Malkan & Isacson in 
July 1954, Malkan & Ellner filed new com- 
plaints in the same court on behalf of 
“South Park,” “Community” and “Blue 
Dell,’ adding new defendants and increas- 
ing the damage claims. Had these new 
actions been filed in the Southern District 
of New York it seems clear that the at- 
torneys would be disqualified under the 
Laskey decision. In May or early June 1955, 
George and Ernest Stern engaged Malkan 
& Ellner to bring the instant actions on 
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behalf of “Colonial” and “Harmar,” respec- 
tively. The claims are substantially the same 
as those in the cases of the other three 
members of the chain of drive-in theatres. 
The instant actions were commenced June 
30, 1955, and the defendants’ motion to dis- 
qualify counsel was filed November 15th. 
It was denied without opinion on December 
24, 1955. 


[Scope of Disqualification] 


This court’s decision in the Laskey appeal, 
as we understand it, rested upon the possi- 
bility that the partner (Isacson), who had 
formerly represented Warner Bros. Pic- 
tures, had passed on to his partner (Malkan) 
confidential information that he got from 
the defendant while representing it. True, 
the court spoke of an “irrebuttable in- 
ference’; but we take it that what was 
meant was that a court should not pass 
upon that issue, just as it will not pass upon 
the question whether an express trustee 
who buys the trust res for himself has in 
fact gotten any advantage in the sale from 
being a trustee. Thus we think it clear 
that Malkan was disqualified as an attorney 
for “South Park,” “Community” and “Blue 
Dell” because he was Isacson’s partner, 
and that fact prevented Malkan from show- 
ing that he had learned nothing from 
Isacson. Moreover, if the two plaintiffs at 
bar were identical in interest with the three 
just mentioned, we cannot believe that it 
makes any difference that they are separate 
corporations. If the beneficial ownership 
of all the corporations is the same, and the 
disqualification, imputed to the innocent 
partner, lasts after the dissolution of his 
partnership with Isacson, there is just as 
much reason to suppose that the defendants 
at bar will suffer in the defense of the 
instant actions as in the defense of the other 
three actions. Therefore, as to “Colonial,” 
which is completely controlled by the Sterns, 
Malkan is disqualified. As to “Harmar,” 
the situation is not quite so clear. The 
Sterns owned only half the stock but it was 
they who engaged Malkan. Under these 
circumstances we think that the situation 
called on him to show that the Sterns did 
not control “Harmar,” and this he did not 
do. We hold him disqualified also in the 
“Harmar” action. 


It is stated in the appellees’ brief, without 
contradiction by the appellants, that the 
firm of Malkan & Ellner has been dissolved 
and stipulations have been filed in each of 
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the instant cases substituting Arnold Malkan 
individually as attorney for the plaintiff. 
Consequently the defendants’ appeals are 
moot as to the firm. 


[Order Reversed] 


The order is reversed and the cause re- 
manded with directions to grant the motion 
in so far as it seeks the disqualification of 
Arnold Malkan. 


[Dissenting Opinion] 
[Jurisdiction] 


Ciark, Chief Judge (dissenting): In form 
Judge Sugarman’s order was quite inter- 
locutory; he merely declined, without stat- 
ing reasons, to grant defendants’ motion for 
Malkan’s summary disqualification.1 Ob- 
viously he was not persuaded by defendants’ 
showing; but there was nothing in his ac- 
tion to prevent him from acting otherwise 
at any time on a more convincing showing. 
So we have no more reason to interfere now 
than we would have as to, e. g., an order 
refusing to halt discovery before trial. This 
appeal should therefore be dismissed for 
want of an appealable order. If, however, 
we reach the merits,- we should affirm, 
since we, like Judge Sugarman, as yet at 
least can find no persuasive grounds for the 
present disqualification. 


On the issue of appealability it should be 
noted that, save for a single somewhat 
equivocal precedent discussed hereinafter, 
there is no case actually supporting appeal- 
ability under really comparable conditions. 
The cases ordering disqualification have 
that very element of finality lacking here. 


1 ‘December 24, 1955 This motion is in all re- 
spects denied. It is so ordered. Sidney Sugar- 
man U. S. D. J.’’ As endorsed on the back of 
the show cause order. 


2 The very quotation set forth in the opinion 
from Cohen v. Beneficial Indus. Loan Corp., 337 
U. S. 541, 546, directly points the moral; Judge 
Sugarman’s refusal to disqualify Malkan sum- 
marily is anything but one of ‘‘that small class 
which finally determine claims of right sepa- 
rable from, and collateral to, rights asserted 
in the action, too important to be denied review 
and too independent of the cause itself to re- 
quire that appellate consideration be deferred 
until the whole case is adjudicated.’’ 

I do not see the analogy here of a case in 
the (federally) unique probate proceedings of 
the District of Columbia, Collins v. Miller, 
D. C. Cir., 198 F. 2d 948, and think the contrary 
cases cited in the opinion involving receivers 
and the like are more in point. See also Youpe 
v, Moses, D. C. Cir., 213 F. 2d 613, 616, 617. 
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And if analogy be sought under the “cor- 
relative order” or “offshoot” rule, we must 
note that these are cases where the courts 
have found and have emphasized such an 
element of finality whose clear absence here 
makes them rather persuasive precedents 
against our jurisdiction.2 Even the offshoot 
rule, in view of its obvious trend to de- 
bilitate the recognized federal principle 
against piecemeal appeals, may require that 
re-examination which it has not yet received 
in the light of the amendment to F. R. 
54(b), providing a means of appeal in multi- 
claim cases, and the generous scope given 
that amendment in Sears, Roebuck & Co. 
v. Mackey [1956 Trape CAses { 68,370], 
351 U. S. 427, and Cold Metal Process Co. v. 
United Engineering & Foundry Co., 351 U. S. 
445. In fact I have suggested the need for 
such reexamination in, e. g., Republic of Italy 
v. DeAngelis, 2 Cir., 206 F. 2d 121, 132; and 
I regret that I have not succeeded in per- 
suading my brothers to consider the impact 
of the amendment here. For it might well 
suggest a desirable disposition of the prob- 
lems we face. 


But in any event, the present order seems 
to me to lack finality under any view. The 
one analogous case looking the other way 
is that branch of the consolidated decision 
reported as Laskey Bros. of W. Va., Inc. v. 
Warner Bros. Pictures, 2 Cir. [1955 Trane 
Cases § 68,103], 224 F. 2d 824, certiorari 
denied 350 U. S. 932, which affected the 
action brought by the Austin Theatre. The 
opinion therein does not mention appeal- 
ability (nor was it discussed by counsel), 
but does affirm district court orders dis- 
qualifying Malkan in the Laskey case and 


I do not think it necessary to cite some of 
the many cases, such as United States Plywood 
Corp. v. Hudson Lumber Co., 2 Cir., 210 F. 2d 
462, holding interlocutory trial orders unappeal- 
able. 


3J am glad that my brothers do not rest upon 
the point argued that by this order affecting 
trial maneuvers, the judge has somehow de- 
clined to grant an injunction against himself; 
the Supreme Court has now vastly reduced the 
potency of that form of mythology. Baltimore 
Contractors v. Bodinger, 348 U. S. 176; City 
of Morgantown, W. Va. v. Royal Ins. Co., 337 
U. S. 254; and see Wilson Bros. v. Textile 
Workers Union of America, CIO, 2 Cir., 224 F. 
2d 176, certiorari denied 350 U. S. 834. Practi- 
cally there is no sense in the thought that 
Malikan must be stopped immediately from 
disclosing confidential information to the plain- 
tiffs; if anything real is here involved (as to 
which see discussion below in the text), the 
information was available and used long ago. 
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refusing to do so in the Austin case. I was 
the author of the opinion there and must 
take whatever blame there is for not using 
the word “Dismissed,” rather than “Af- 
firmed” (the results as to the parties being 
the same in any event), as to one-half the 
result reached. But I do not feel too peni- 
tent, since experience has taught me that 
only rarely and perhaps fortuitously may an 
opinion be expected to rise above its sources 
in the presentations of counsel. Moreover, 
there were practical grounds for minimiz- 
ing, if not overlooking, the point; a prelimi- 
nary order of this court had consolidated 
the two cases throughout, even to the briefs 
of counsel, and discussion of the two con- 
trasting situations, suggesting distinctions 
the court found decisive, was quite neces- 
sary if the rationale was to be at all com- 
plete. That, I submit, is too precarious 
a footing upon which to crystallize error. 


[Disqualification Issue] 


But passing to the merits I will accept 
the statement of the issue that our question 
here is as to which branch of the Laskey 
opinion governs, the Laskey rule or the 
Austin rule. Nor will I object to the for- 
mulation of the Laskey principle of disquali- 
fication perhaps beyond that of merely 
providing against the probable misuse of 
confidential information by attorneys. Ina 
case where one counsel has represented one 
side, it is appropriate that his former part- 
ners should be disqualified from going over 
to represent the other side (without consent 
of course); both dignity of the profession 
and the need of public vindication of the 
confidential relationship involved and hence 
public confidence in its reality so require 
without more. But such vicarious dis- 
qualification of partners should be rather 
strictly limited to the “same case”; there is 
no justification for more as either punish- 
ment or public vindication of the protected 
relation; and the dangers of using legal 
ethics as a club to protect monopolists or 
harass complainers (as is indeed directly 
suggested by the long battles on these pre- 
liminary issues so assiduously staged by 
these defendants) suggest care and concern 
lest we go too far. I think we are doing so 
here. It is not fortuitous that in every case 
so far we have affirmed the action of the 
trial judge: of Judge Goddard in Consoli- 
dated Theatres v. Warner Bros. Circuit Man- 
agement Corp., 2 Cir. [1954 Trane Cases 
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{ 67,862], 216 F. 2d 920, which originally 
established the principles; Judge Dawson 
in Laskey and Austin; and Judge Abruzzo in 
Fisher Studio v, Loew’s Incorporated, 2 Cir. 
[1956 TrapE Cases { 68,305], 232 F. 2d 199, 
certiorari denied 77 S. Ct. 56. This means 
that we have found the “same case” rarely, 
and elsewhere have accepted the findings of 
the trial judge either for or against dis- 
qualification. 


It is evident that my brothers are finding 
the same case involved where I would not. 
Actually all these Stern family cases neces- 
sarily concern separate claims involving 
different theatres, different areas of com- 
petition, different periods of time. The only 
definite sameness I find is that all start 
with the famous Paramount decree. But so 
does all litigation in this area at the present 
time. In short what this decision really 
means is that Malkan is barred from this 
profitable area of antitrust litigation for the 
foreseeable future. This is much, much 
further than we have gone; in general we 
have looked for actually the same case; in 
Laskey, for example, it was the same action 
started in a new district. Defense counsel 
very shrewdly suggested that here all we 
had to do to find identity was to look 
through the corporate control to the real 
ownership. If that were all, I should of 
course agree. But it seems to me that even 
had a single person owned all the theatres 
here involved, the cases would still not be 
identical and automatic or vicarious or 
whole disqualification ought not to follow. 


Hence I think Malkan, whatever pre- 
sumption of fact we may apply against him, 
should be permitted to show he received no 
confidences of his client’s adversary which 
could be used against the confident in the 
pending case. Indeed he convinced Judge 
Sugarman through affidavit and deposition. 
While I think the judge quite justified in 
his conclusion, I would see no objection to 
asking him to re-examine the facts and give 
us a detailed finding. But actually I find 
the situation differing in no matter of sub- 
stance from that before Judge Dawson in 
the Austin case. If we should reverse here 
we surely should have reversed there. I 
find the result here quite unfair to young 
lawyers attempting to break into substan- 
tial practice and undesirable in policy as 
helping to safeguard monopoly. I think 
Judge Sugarman’s decision should stand 
until real evidence to the contrary appears. 
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[ff 68,578] Don George, Inc., et al. v. Paramount Pictures, Inc., et al. 


; In the United States District Court for the Western District of Louisiana, Shreveport 
Division. Civil Action No. 3050. Dated October 11, 1956. 


Clayton Antitrust Act 


: Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute.—A treble damage action filed in a United States District 
Court in Louisiana was characterized as purely delictual, the alleged damages having been 
occasioned by conduct which can be classified, under Louisiana law, only as offenses or 
quasi-offenses, and therefore subject to a Louisiana one-year statute of limitations. Such 
an action is in tort and not quasi-contract. The task of ascribing a proper legal characteri- 
zation to the action and of applying the pertinent statute of limitations belongs to the court 
and not to the jury. Since no statute of limitations is contained in the Clayton and Sher- 
man Acts, state law must be followed. 


See Private Enforcement and Procedure, Vol. 2, { 9010.120. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Tolling of Statute—Government Antitrust Action —In a treble damage action, 
the plaintiffs’ contention that the running of a one-year Louisiana statute of limitations 
was suspended during the pendency of a Government antitrust suit against certain of the de- 
fendants in their action, pursuant to Section 5 of the Clayton Act, was not decided by the 
court since it did not have before it the decrees or minutes of the proceedings in the Gov- 
ernment antitrust action. 


See Private Enforcement and Procedure, Vol. 2, J 9010.288. 


For the plaintiffs: LeRoy Smallenberger (Smallenberger, Eatman and Morgan), 
Shreveport, La.; Joseph H. Jackson (Jackson, Smith, Mayer and Kennedy), Shreveport, 
La.; and Keith M. Pyburn, Washington, D. C. 


For the defendants: W. Scott Wilkinson and John M. Madison (Wilkinson, Lewis, 
Wilkinson and Madison), Shreveport, La.; and Gibbons Burke (Chaffe, McCall, Phillips, 
Burke and Hopkins), New Orleans, La. 


For a prior opinion of the U. S. District Court, Western District of Louisiana, Shreve- 
port Division, see 1952 Trade Cases ff 67,294. 


the same issues, in the State Court. See, 
e. g., Loew's, Incorporated v. Don George, 
Inc., 227 La, 127, 78 So. 2d 534. Briefly, the 
facts alleged here are as follows: 


From May 17, 1942, until January 1, 
1947, the Davis Theater, a motion picture 
house in Bossier City, Louisiana, was owned 
and operated by George Brothers Theaters, 
a partnership composed of Don George and 
Darrell George, Louisiana citizens. On the 
latter date, Don George, Inc., a Louisiana 


Ruling on Plea of Prescription 
[Prior Ruling] 


Ben C. Dawkins, Jr., District Judge [Jn 
full text]: We are called upon here to recon- 
sider what was considered, but not decided, 
by the late Judge Porterie of this Court, on 
September 18, 1951, at 111 F. Supp. 458 
[1952 Trape CAsES § 67,294], as to defend- 
ants’ plea of prescription. With all due 
respect and deference, we find ourselves 


unable to agree with some of the statements 
made in that opinion, for the reasons here- 
inafter noted. 


[Nature of Action] 


This long-pending action, filed on August 
18, 1950, is for treble damages, and attor- 
neys’ fees, under the Sherman and Clayton 
Anti-Trust laws, particularly under 15 U. S. C. 
§15. For the greater part of the time, the 
attorneys have occupied themselves incon- 
clusively with companion cases, involving 
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corporation, purchased all assets of the part- 
nership except its part of the cause of ac- 
tion here sued upon, and operated the 
theater to the date the suit was filed. Since 
then, we understand, although it is not of 
record, the corporation has sold its theater 
interests, and Don George has died. 

The corporation and partners claim dam- 
ages for the respective terms of their owner- 
ship, on the ground that defendants, in 
dealing with motion picture films, 
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“. . have during the period covered 
by this suit engaged in a conspiracy to 
restrain and monopolize, and have re- 
strained and monopolized, interstate trade 
and commerce by the following means: 

“J. Price Fixing 

“AY Vertical 

“B. Horizontal 

“TJ. Discriminatory and Unreasonable 
Clearances and Runs 

“III. Pooling Agreements and Joint 
Ownership 

“TV. Formula Deals, Master Agree- 
ments, and Franchises 

“V. Block-Booking 

“VI. Discrimination on Contract Pro- 
visions 

“That this conspiracy was carried on 
on a national scale, and your plaintiffs 
were adversely affected and damaged in 
their business and property by this con- 
spiracy * * *,” 

Plaintiffs allege that, because of this 
monopoly, they were forced to deal with 
defendants in procuring films for exhibition 
at their theater, and were damaged by 
defendants’ unlawful conduct to the extent 
of $124,000, being the net loss of profits 
they would have realized had it not been 
for these monopolistic practices. Hence, 
they sue defendants for treble that amount, 
or $372,000. 

[Defendants] 


Named as defendants are Paramount 
Pictures, Inc., Paramount Film Distribut- 
ing Corporation; United Paramount Thea- 
tres, Inc.; Paramount Gulf Theatres, Inc.; 
Saenger-Ehrlich Enterprises, Inc.; Radio- 
Keith-Orpheum Corporation; RKO Radio 
Pictures, Inc.; Warner Brothers Pictures, 
Inc.; Warner Brothers Pictures Distribut- 
ing Corporation; United Artists Corpora- 
tion; Columbia Pictures Corporation; and 
Columbia Pictures of Louisiana, all cor- 
porations. 


[Government Suit] 


Plaintiffs further allege that all defend- 
ants except Saenger-Ehrlich, Inc., and Par- 
amount Gulf Theatres, Inc., were adjudged 
in violation of the Federal anti-trust laws, 
on a nation-wide scale, in the matter en- 
titled United States v. Paramount Pictures, 
Inc., et als., Equity No. 87-273 on the docket 
of the United States District Court for the 
Southern District of New York [1946-1947 
TraveE Cases {57,470], 66 F. Supp. 323; 
affirmed in part, and reversed in part [1948- 
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1949 Trape CAsES { 62,244], 334 U. S. 131. 
This adjudication, they claim, is prima facte 
evidence as to the verity of their allega- 
tions in the present action. 


[Contentions] 


Before answering, defendants filed mo- 
tions to dismiss on the ground that, accord- 
ing to the complaint, plaintiffs’ cause of 
action has prescribed, since it shows that 
more than one year elapsed from the time 
the last damage was inflicted and the date 
upon which the suit was filed. Defendants 
stand on Arts. 3536 and 3537 of the LSA- 
Civil Code, relating to tort and damage 
actions, as being applicable. This is the 
motion Judge Porterie considered, but did 
not decide, having referred it to the merits. 
He thought the question ought to be “for 
the jury.” 

For their part, plaintiffs contend that 
their action is in quasi-contract, not in 
tort, and prescribes in ten years, not one, 
under LSA-Civil Code Article 3544. They 
further contend that, pursuant to Section 5 
of the Clayton Act, 15 U. S. C. §16, the 
running of the Statute of Limitations, or 
prescription, was suspended during the pen- 
dency of the injunction suit brought by the 
Government in the Southern District of New 
York against all but two of the defendants 
here, thus keeping this cause of action 
alive notwithstanding the lapse of time 
which might otherwise bar their claims. 


[Applicable Statute of Limitation] 


We have studied the able briefs and have 
read all of the authorities cited, as well as 
others found in our own research. Unlike 
Judge Porterie, who could not bring him- 
self to decide whether the one-year or 
ten-year prescription is applicable, we have 
had no difficulty in concluding, on reason 
and precedent, that the suit is purely de- 
lictual, the alleged damages having been 
occasioned by conduct which can be classi- 
fied, under Louisiana law, only as offenses 
or quasi-offenses, subject to the one-year 
prescription of Civil Code Articles 3536 and 
SES. 


In reaching this conclusion, we also differ 
necessarily with Judge Porterie in our con- 
viction that the task of ascribing proper 
legal characterization to the claims, and 
applying the pertinent period of prescrip- 
tion, belongs to the Court, not the jury— 
as a matter of law and not of fact. While, 
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as he noted (prematurely, because answers 
had not been filed at that time), there are 
disputes in the pleadings on the basic facts, 
we are not concerned with those factual 
differences at this point. As we conceive 
our duty, in passing upon the question now 
presented, we must take as true all of the 
material allegations of fact contained in, 
and characterizing, the complaint, without 
regard to denials or affirmative allega- 
tions in defendants’ answers. In other 
words, we now accept, for present purposes, 
the totality of plaintiffs’ factual allegations. 

No period of prescription, for bringing 
treble damage suits, is contained in the 
Sherman and Clayton Acts. Therefore, the 
State law on that subject must be followed, 
Chattanooga Foundry v, Atlanta, 203 U. S. 
390, cf. O'Sullivan v. Felix, 233 U. S. 318; 
Copp v. L. & N. Ry. Co., (E. D. La., 1892) 
50 F. 164; Loggin v. Steel Const. Co., (5th 
Cir., 1942) 129 F. 2d 118. 


[Louisiana Statutes] 


Article 3536, in pertinent part, reads as 
follows: 


“Tort, possessory and damage actions.— 
The following actions are also prescribed 


by one year: 
kK Ok x 


“That for injurious words, whether 
verbal or written, and that for damages 
caused by animals, or resulting from 
offenses or quasi offenses.” 


Article 3537, as here applicable, provides: 


“Commencement of running of period.— 
Tort and possessory actions—The prescrip- 
tion mentioned in the preceding article 


runs: 
PIETY ae 


“And in the other cases from that 
[day] on which the injurious words, dis- 
turbance or damage were sustained.” 


Article 3544 reads as follows: 


“Personal actions—In general, all per- 
sonal actions, except those before enumer- 
ated, are prescribed by ten years.” 

This is the Article applicable to actions on 
contracts and those which are quasi ex 
contractu. 


[Decisions] 


As far back as 1913, in American Tobacco 
Company v. People’s Tobacco Company, 204 
F. 58, the Fifth Circuit Court of Appeals 
approved a jury charge by then District 
Judge Rufus E. Foster, of the Eastern Dis- 
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trict of Louisiana (later Chief Judge of the 
Circuit), which stated, “It is the law of 
Louisiana that acts, such as these [in viola- 
tion of the Sherman Act], are prescribed in 
one year after they occur.” The appellate 
Court concluded that “* * * this charge 
* * * is the correct view of the question of 
prescription.” Plaintiffs argue that the ques- 
tion of whether the one-year period was 
applicable in that case was unimportant to 
the position of that plaintiff, and was con- 
ceded by its counsel. We have noted, how- 
ever, that the concession was made by some 
of the ablest lawyers in Louisiana legal 
history, who hardly would have done so 
had they not been convinced that it was 
correct; and the Court itself agreed. 


Again, in 1917, in Catllouet v. American 
Sugar Refining Company, et al., 250 F. 639, 
also a treble damage suit under the Sher- 
man Act, Judge Foster held that such an 
action was not sui generis, did not arise in 
quasi-contract, and was ex delicto in its 
nature. Earlier in the same year, in Blue- 
fields SS. Company v. United Fruit Company, 
234 F. 1, a case which had its origin in 
Louisiana and in which able counsel from 
the State participated, the Third Circuit 
reached the same conclusion. No cases are 
cited, or have been found, to the contrary. 


Early in the Louisiana jurisprudence, its 
Courts spelled out the essential difference 
between quasi-contracts and quasi-offenses. 
In City of New Orleans v. Southern Bank, 
(1879) 31 La. Ann. 560, Chief Justice Man- 
ning, speaking for the Louisiana Supreme 
Court, said: 


“The characteristic therefore of offence 
Or quasi-offence is that the act, from 
which the obligation arises, is unlawful. 
The marked distinction then between a 
quasi-contract, and an offence or quasi- 
offence is, that the act which gives rise to a 
quasi-contract is a lawful act and therefore 
is permitted; while the offence is unlawful, 
and therefore is forbidden. 

Sale sed 


“The distinction between damages ex de- 
licto and ex contractu is, that the latter 
ensue from the breach of a special obliga- 
tion, and the former from the violation of a 
general duty. Marcade says: 


“Remarquons bien que c’est de la 
violation d’un devoir proprement dit qu’il 
s’agit, d’un de ces devoirs generaux ex- 
istant au profit de toutes personnes, et 
non pas de la violation du devoir existant 
specialement de telle personne determinee 
a telle autre determinee, et qui constitue 
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lobligation. Explic. due Code Napoleon 
afte 1382.” 

[Translation: Let us note well that 
properly speaking the matter arises from 
the violation of a duty, one of those 
duties which exist generally for the 
benefit of everyone, and not from the viola- 
tion of a duty existing specially on the part 
of one certain person in favor of another 
certain person and which constitutes an 
obligation.|] (Italics supplied.) 


In La Grone v. K. C. S. Ry. Co., (La. 
Supa Gt, 9925) lo dgtuase 509, a LOZ S05 1069, 
the Court again emphasized the basic dis- 
tinction between legal rights resulting from 
violation of a special duty, and those arising 
from transgression of a general duty, the 
former being ex contractu and the latter 
ex delicto. The suit was for damages for 
failure to furnish railroad cars, in violation 
of the Interstate Commerce Act. The Court 
held: 


“It is not claimed that plaintiffs were 
under any special contract to furnish the 
cars; but that the duty arose by virtue 
of defendant’s general obligation to furnish 
cars under the Interstate Commerce Act 
(U. S. Comp. St. § 8563 et seq.) 


“Hence defendant contends that its al- 
leged failure to furnish cars was a quasi 
offense, and its liability for damage, if any, 
extinguished by the prescription of one 
year. On the other hand, plaintiff contends 
that the damage arose from the breach of a 
quasi contract, and 1s extinguished only by 
the prescription of ten years. 


ah 
“In Gordon v. Stanley, 108 La. 182, 32 
So. 531, this court said: 


“Whilst it is:true * * * that mere 
error, negligence, or imprudence, result- 
ing in injury to another, may be a quasi 
offense, it is also true that one may by 
contract bind oneself to compensate such 
injury; and, because the sufferer may have 
an action in damages as for a quasi offense, 
it does not follow that he should be 
denied the right to sue on his contract, 
if he has one, and prefers that remedy.’ 
(Italics ours.) 


“Hence it has been held that where one 
has bound himself by special contract, 
1. €., has given bond, for the performance 
of duties otherwise imposed upon him by 
law, the party injured may sue upon the 
contract, instead of on the tort; and, if he 
does so, his action is not prescribed except 
by the prescription of 10 years. Gordon 
v. Stanley, 108 La. 182, 32 So. 531; Weintz 
v. Kramer, 44 La. Ann. 35, 10 So. 416; 
Fox v, Thibault, 33 La. 677; Brown v. 
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Gunning’s Curatrix, 19 La. 462; Poydras v. 
Patin, 5 La. 327. 


“On the other hand, it has been held 
that where the action for damages was not 
upon the bond or contract, but merely upon 
the breach of duty as imposed by law, the 
damages arose ex delicto, and were extin- 
guished by the prescription of one year. 
Knoop v. Blaffer, 39 La. Ann. 23; Caillouet 
v. Franklin, 32 La. Ann. 220; New Orleans 
v. Southern Bank, 31 La. Ann. 566; Harvey 
v. Walden, 23 La. Ann. 162; Taylor v. 
Graham, 15 La. Ann. 418; Edwards v. 
Turner, 6 Rob. 382; Balfour v. Browder, 
6 Mart. (N. S.) 708; Fisk v. Browder, 6 
Mart. (N. S.) 691; Semple v. Buhler, 6 
Mart. (N. S.) 665. See authorities re- 
viewed in Gordon v. Stanley, supra. 


salle 


“But it has never been held that the mere 
fact of the law imposing upon a person some 
duty towards the public operates to create a 
quasi contract between such person and each 
mdividual member of the public. And it ts 
of the essence of a contractual obligation 
(contract or quasi contract) that it be due to 
some particular person as distinguished from 
the public in general. R. C. C. art. 1765. 
(Italics supplied.) 

Kx 


“In the case before us, the defendant’s 
obligation to furnish cars was to the public 
im general, including plaintiff, and arose 
solely from the law; neither that law it- 
self, nor any act of defendant, placed the 
latter under any special obligation to plain- 
tiff. Our conclusion is that the plea of 
prescription of one year was properly sus- 
tained by the trial judge.” (Italics 
supplied.) 


To the same effect are Sims v. New Orleans 


Railway & Light Company, (La. Sup. Ct., 
1914) 134 La. 897, 64 So. 823, and National 
Park Bank v. Concordia Land & Timber 
Company, (La. Sup. Ct., 1925) 159 La. 86, 
105 So. 234. 


In Loggin v. Steel Const. Company, (5th 


Cir., 1942) 129 F. 2d 118, the Court had 
before it a claim that arose in Louisiana for 
unpaid overtime compensation, and an equal 
amount as liquidated damages, under the 
Fair Labor Standards Act. A plea of one 
year’s prescription, based on Articles 3534 
(for unpaid wages) and 3536 (for damages), 
was filed. Speaking for the Court, with re- 
spect to plaintiff's contention that a quasi- 
contract was involved, Judge Hutcheson 
said: 


“But if we could agree with appellant 
that the suit is not for wages we could not 
at all agree that it is a suit in quasi con- 
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tract and within the 10 year prescription 
of Article 3544. We would be bound to 
hold that if not a suit for wages it was in 
tort for damages for a crime or a quasi 
crime, that is, for the violation of the 
positive provisions of Section 7 and there- 
fore within the one year prescription of 
Article 3536. In O’Sullivan v. Felix, 233 
U. S. 318, 34S. Ct. 596, 58 L. Ed. 980, the 
Louisiana one year offense limitation was 
applied to a suit for damages under the 
Civil Rights Act. In McCaleb v. Fox Film 
Corp., 5 Cir., 299 F. 48, 50, this court ap- 
plied article 3536 to a claim for copyright 
infringement saying: ‘Under Louisiana 
law the word ‘“quasi-offenses” has the 
same meaning as the word “torts” has in 
common-law jurisdictions. The infringe- 
ment of a copyright is a quasi-offense or 
tort, [and is barred under Article 3536].’ ” 


In a concurring opinion, Judge Sibley 


observed: 


“* * * T am of opinion that an action 
for unpaid minimum wages is one for 
wages, and that the damages by doubling 
them are incidental, as interest would be; 
so the Louisiana Civil Code, Art. 3534, 
which deals alone with ‘actions * * * of 
workmen * * * for the payment of their 
wages’, would be applicable. But where, 
as here, the action is for ‘overtime com- 
pensation’ and damages, due because a 
prohibitory statute has been violated, it 
is not one for wages, but for a quasi 
offense, or tort, under the Louisiana Civil 
Code, Art. 3536. Both articles happen to 
name one year as the limitation, but it 
may be otherwise in other states. * * * 


“The federal statute limiting suits for 
penalties, 28 U. S. C. A. §791, does not 
apply, for private compensation rather 
than public punishment is the aim here, 
as in the case of triple damages under the 
Antitrust Act, 15 U. S. C. A. §§ 1-7, 15 
note, Chattanooga Foundry & Pipe Works 
v. Atlanta, 203 U. S. 390, 27 S. Ct. 65, 51 
L. Ed. 241, or the artificially fixed dam- 
ages under the Copyright Act, 17 U. S.C. A. 
§ 1 et seg., Brady v. Daly, 175 U. S. 148, 
20 S. Ct. 62, 44 L. Ed. 109, or reparation 
under the Interstate Commerce Act, 49 
U. S. C. A. §1 et seq., Meeker v. Lehigh, 
236 U.S. 412, 35 S. Ct. 328, 59 L. Ed. 644, 
Ann, Cas. 1916B, 691. 


“We must look to the State statutes for 
the applicable limitation, that here apply- 
ing being the prescription of actions for 
quasi offenses. I concur in the affirmance, 
but think it ought to be placed squarely 
on that statute.” (Emphasis supplied.) 


It is clear, we believe, that these authori- 


ties are controlling and decisive of the ques- 
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tion here, and that plaintiffs’ action is in tort, 
not quasi-contract. They do not sue upon 
any special obligation created by law, or 
arising for their benefit from their contracts 
or relationships with defendants. Indeed, 
they claim entitlement to recovery, not be- 
cause of but in spite of these contracts, 
which they repudiate as unlawful per se. 


The Sherman and Clayton Acts, in pro- 
hibiting combinations, conspiracies or other 
devices for achieving monopolistic advantage, 
operate in favor of the general public, in- 
cluding plaintiffs. They do not create 
special rights in favor of plaintiffs, or any 
other specific individuals or class. They do 
establish general rights running to “Any 
person who shall be injured in his business 
or property by reason of anything forbidden 
in the anti-trust laws * * *.” (15 U.S.C. 
§ 15.) It necessarily follows that actions 
such as this, to recover damages (trebled) 
resulting from violation of the Acts, are 
delictual, not contractual, in their nature; 
hence the one-year prescription of Articles 
3536 and 3537 must be applied. 


Plaintiffs rely chiefly on Kramer v. Free- 
man, (La. Sup. Ct., 1941) 198 La. 244, 3 So. 
2d 609. In that case certain money and 
jewelry had been wrongfully taken from 
plaintiff by his wife and mother-in-law. He 
sued them for the return of his property, or, 
alternatively, if it had been disposed of and 
could not be returned, for its value. De- 
fendants pleaded the one-year prescription 
of Article 3536, which was overruled by the 
Court in the following language: 


“In delving for the correct solution 
of this problem, it is necessary, at the 
outset, to determine whether the acts 
committed by the defendants, which 
form the basis of the cause of action, 
afforded to the plaintiff two remedies— 
one in tort and one in quasi-contract. 
There can be no doubt that the acts com- 
plained of where offenses within the 
meaning of Article 2315 of the Civil 
Code and that the plaintiff had a cause 
of action to recover all of the damages he 
suffered as a result of these torts. In 
addition to this, the wrongful taking and 
detention of plaintiff’s property by the 
defendants imposed upon them an implied 
contractual obligation to return it and 
the plaintiff had the right to proceed in 
an action ex contractu to compel them 
to do so. See Articles 2292, 2293, 2294 
and 2301 of the Civil Code; Morgan’s 
Louisiana, etc., Ry. Co. v. Steward, 119 
La. 392, 44 So. 138; Ducros v. St. Bernard 
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Cypress Co., 164 La. 787, 114 So. 654; 
Roney v. Peyton, ibe App. 159 So. 469; 
Smith v. Phillips, 175 La. 198, 143 So. 47; 
Bryceland Lumber Co., v. Kerlin, 143 La. 
242, 78 So. 482; Bell Lumber Co. v. Stout, 
134 La. 987, 64 So. 881; Martin v. Texas 
CO WED La. 556, 90 So. 922; Liles v. 
Barnhart, 152) ea 419, 93 So. 490; Liles v. 
Producers Oil Gar 155 La. 385, 386, 99 So. 
339, and Carter-Allen Jewlery Co. v. Over- 
street, 165 La. 887, 116 So. 222. Article 
2301 of the Civil Code provides: 

“He who receives what is not due to 
him, whether he receives it through error 
or knowingly, obliges himself to restore 
it to him from whom he has unduly re- 
ceived it.’” 

The clear distinction between that case 
and this one is readily apparent. There was 
a suit for restoration of the specific things 
wrongfully acquired, pursuant to Article 
2301. Here, by contrast, we have an action 
for money damages (trebled), which does 
not seek the return of specific property 
wrongfully taken from plaintiffs. They sue, 
instead, for profits which would or might 
have been realized, had it not been for de- 
fendants’ wrongful conduct. In other words, 
plaintiffs sue, not for the return of property 
which once was theirs and was wrongfully 
taken from them by defendants, but for 
profits which they say would have been theirs, 
but for defendants’ monopolistic practices. 


That this is surely the maximum reach, 
the entire compass of their case is con- 
clusively shown by the method they have 
used to establish and calculate their dam- 
ages. Article 35 of their original complaint 
reads as follows: 


$05 


“That during the year January 1, 1949, 
to January 1, 1950, your petitioner was 
able to obtain some first-run pictures from 
the defendants. Although the conspiracy 
had not yet run its course, and although 
the defendants did not fully comply with 
the Supreme Court’s decision, the Davis 
Theater for the first time made a profit on 
film exhibition. The over-all profit made 
by the theater for this period was $21,329.15. 


“That as a direct and proximate cause 
of the operation [of] said unlawful agree- 
ments and conspiracy against the plain- 
tiffs’ business, plaintiffs have been sub- 
jected to net ‘loss of earnings in excess 
of $124,000.00 during the period covered 
by this suit, and that the plaintiffs’ total 
damage, being treble damages and pro- 
vided in the ‘Sherman Act’ are in excess 


of $372,000.00.” 
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In Iberville Land Company v. Amerada 
Petroleum Corporation, (5th Cir., 1944) 141 
F. 2d 384, Judge Lee, as organ of the Court, 
thoroughly canvassed the Louisiana juris- 
prudence on this question of quasi-contracts 
versus offenses or quasi-offenses. There 
plaintiff claimed damages from defendant 
for conducting seismograph operations on 
plaintiff’s lands without its knowledge and 
consent. The suit was filed more than one 
year after the allegedly wrongful acts oc- 
curred, and more than one year from the 
time when plaintiff knew, or should have 
known, of the trespass. Defendant pleaded 
the one-year prescription of Article 3536, 
which was sustained by Judge Borah of the 
Eastern District of Louisiana. On appeal, 
as in the District Court, the plaintiff-appel- 
lant relied on Article 2301 of the Code claim- 
ing that its suit was in quasi-contract. The 
judgment was affirmed, the Court stating: 


“The Codal Article relied on by appel- 
lant calls for the restoration of the specific 
thing wrongfully acquired. If the thing 
thus acquired exists and can be restored, 
the plaintiff either may sue for damages 
for the wrongful act by which he has 
been deprived of the thing, or he may sue 
for the restoration of the thing. One is 
an action in tort, or for a quasi offense; 
the other is an action in quasi contract. 
Whether this suit 1s in tort or in quasi con- 
tract may only be answered by an analysis 
of the averments of the bill of complaint 
descriptive of the cause of action and the 
character of the relief prayed.’ (Italics 
supplied.) 


It cannot be gainsaid, we think, that the 
present complaint—the cause of action it 
asserts and the character of the relief it 
prays for—constitutes an action in tort, for 
offenses or quasi-offenses. Therefore Articles 
3536 and 3537 of the Code must be applied. 


Plaintiffs also-rely on Dawkins v. Mitchell, 
(La. Sup. Ct., 1922) 149 La. 1038, 90 So. 
396. There a shareholder of an insolvent 
national bank brought suit against the bank’s 
directors, upon grounds of alleged miscon- 
duct with respect to its affairs, from which 
he sustained damages when his stock be- 
came worthless. His cause of action arose 
under Section 5239 of the United States 
Revised Statutes which specially provided 
for liability on the part of bank directors 
“for all damages which the [banking] asso- 
ciation, its shareholders, or any other person, 
shall Have sustained in consequence of such 
violation.” Some of the defendants pleaded 
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the one-year prescription of Article 3536, 
more than one year having elapsed from the 
time the bank failed until the suit was filed. 
The Court, after first holding that the di- 
rectors were agents of the bank, charged 
under the law with an implied trust to use 
its funds only for the purposes permitted by 
law, and to preserve them for its creditors 
and stockholders, concluded that: 


aren Mee obligation which the di- 
rectors incurred in favor of the bank was 
a special one, due to it in particular, and 
to the stockholders. It was not a general 
duty due to every one. They were elected 
by the stockholders to administer the 
affairs of the bank and accepted the trust. 


“Causes of action for damages which 
arise from the breach of such a special 
duty due by the directors to the bank, and 
constituting an obligation, are not subject 
to the prescription of one year applicable 
to causes of action arising from offenses 
and quasi offenses provided by article 
3536, which involve the breach of a gen- 
eral duty, but are subject to the prescrip- 
tion of 10 years provided by article 3544 
of that Code, to which all personal actions 
are subject, except those to which a dif- 
ferent prescription is made to apply. * * * 


“. . still we should feel constrained 
to hold that a fiduciary relation existed 
between a shareholder of the bank and 
the members of the board of directors, 
and that the duty which was due the 
shareholders was a special duty, and not a 
general one due everybody. The breach of 
that duty would be a breach of trust; and 
therefore damages arising therefrom would 
be governed, not by the prescription of 
one year, but by that of 10 years.” (Italics 
supplied.) 

Considering the language we have em- 
phasized, we think plaintiffs can find no 
comfort in this decision, for the defendants 
here surely owed plaintiffs no special duty. 
Their liability arose, if at all, from the gen- 
eral criminal and civil prohibitions of the 
Sherman and Clayton Acts, creating duties 
which are owed to “everybody”. Therefore, 
we find and hold that the one-year period 
of prescription, provided for by Articles 
3536 and 3537, must be applied to plaintiffs’ 
claims herein. 


[Tolling of Statute] 


This holding, however, does not fully re- 
solve the problems confronting us, because 
we must consider the possible pertinence of 
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15 U. S. C. $16, reading, at the time this 
suit was filed, as follows: 

“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima facie 
evidence against such defendant in any 
suit or proceeding brought by any other 
party against such defendant under said 
laws as to all matters respecting which 
said judgment or decree would be an es- 
toppel as between the parties thereto: 
Provided, This section shall not apply to 
consent judgments or decrees entered be- 
fore any testimony has been taken. 

“Whenever any suit or proceeding in 
equity or criminal prosecution is instituted 
by the United States to prevent, restrain, 
or punish violations of any of the anti- 
trust laws, the running of the statute of 
limitations in respect of each and every 
private right of action arising under fed- 
eral laws and based in whole or in part on 
any matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.’ (Italics supplied.) 
We do not have before us, in this record, 

the decrees, or minutes of the proceedings, 
in the Government injunction suit in the 
Southern District of New York. Until cer- 
tified copies of these, and any other pertinent 
matters, are placed in this record, we cannot 
pass upon the effect, if any, of that action 
in “suspending” the running of the one-year 
period of prescription applicable here under 
Louisiana law. By reason of the same in- 
completeness of the record, we cannot de- 
termine whether the “consent” decrees 
entered in that case did or did not affect 
the question of prescription. Probably 
there are other matters directly or indirectly 
involved which have not occurred to us, and 
have not been brought to our attention. 


Plaintiffs have not briefed this question 
at all, and defendants have done so only 
sketchily. We do not know, for example, 
whether plaintiffs are really serious in their 
allegation that during 1949 the “conspiracy 
had not yet run its course, and . . . de- 
fendants did not fully comply with the 
Supreme Court’s decision .’, Neither 
can we tell from the complaint whether, as 
the result of this, plaintiffs suffered any 
damage during that year. 


[Ruling] 


For these reasons, therefore, we are re- 
the case to the calendar, without 
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final action upon the plea of prescription, 
in order that these matters, and any others 
that are pertinent to the issue, may be set- 
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tled. Accordingly, the Clerk is to place the 
case upon our next regular motion calendar, 
for further argument by counsel. 


[f 68,579] United States v. Wolf, et al. 


In the United States District Court for the Eastern District of Louisiana, New 
Orleans Division. Criminal No. 25,868. Filed December 6, 1956. 


Case No. 1274 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suff- 
ciency of Indictment—Duplicity—In a criminal antitrust action where the defendants 
moved to dismiss the indictment for duplicity and on the ground that witnesses before 
the grand jury were sworn to secrecy, the court ruled that the issue of duplicity should 
be determined on evidence in open court in advance of trial. If the issue is not deter- 
mined in advance of trial and it develops on the trial that the indictment is duplicitous, 
the court might be compelled to direct a verdict of not guilty for duplicity, from which 
the Government would have no appeal. While the indictment, on its face and standing 
alone, was not duplicitous, admissions of the Government created a situation which 


justifies the court in hearing the facts and deciding the issue. 
See Department of Justice Enforcement and Procedure, Vol. 2, { 8025.540. 


For the plaintiff: United States District Attorney, New Orleans, La., and Charles 
L. Beckler, Assistant Attorney General, Washington, D. C. 


For the defendants: Saul Stone, New Orleans, La.; Harry B. Kelleher, New Orleans, 
La.; Louis F. Oberdorfer, Washington, D. C.; and Morris I. Jaffe, Dallas, Tex. 


For a prior opinion of the U. S. District Court, Eastern District of Louisiana, New 
Orleans Division, see 1956 Trade Cases {| 68,506. 


[Indictment | 


Dawkins, Sr., District Judge [Jn full 
text]: The indictment in this case consists 
of a single count of conspiracy under Sec- 
tion 1 Tit. 15, U. S. C. known as the Sher- 
man Anti-Trust Act, which requires no 
allegation of overt Acts, as does Sec. 3731 
Tit. 18, U. S. C., the general conspiracy 
statute. 


[Motions] 


Four individuals and eight cotton broker- 
age firms’ were charged. All of them ex- 
cept Wolf and his associate, Godchaux, 
filed, simultaneously, motions to dismiss 
and for a bill of particulars. The motion to 
dismiss was on the grounds: (1) duplicity, 
and (2) all witnesses before the grand jury 
who included many of the employees and 


1“Morris Wolf, John P. Godchaux, residents 
of New Orleans, La., R. O. Beach, Sr., a resi- 
dent of Houston, Texas; and Robert D. McCal- 
lum, a resident of Memphis, Tennessee. Weil 
Bros. Cotton Inc., a Delaware Corporation, 
Montgomery, Alabama; A. Campdera & Co., 
Inc., a Texas Corporation, Dallas, Texas; J. A. 
Baker & Co., a North Carolina Corporation, 
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associates of the defendants, were admit- 
tedly sworn to secrecy, before testifying con- 
trary to Section (e) Ruie 6 of the Rules of 
Criminal Procedure, which took effect Sep- 
tember 1, 1945. 


[Plea of Duplicity] 


The plea of duplicity was based upon the 
fact, also admitted, that from November 
1952 to March 1954, the Commodity Credit 
Corporation withdrew and ceased offering 
for sale cotton, the title to which had been 
taken over for failure of the producers to 
timely pay the loans which had been made 
under the price support law, yet the indict- 
ment charges in one count a single continu- 
ing conspiracy over the period from August 
1948 to the returning of the indictment on 
March 28, 1956, or for the better part of 


Charlotte, North Carolina; E. F. Creekmore 
Co., Inc., a Delaware Corporation, New Orleans, 
La.; Sternberg-Martin & Company, Inc., a Texas 
Corporation, Dallas, Texas; R. L. Dixon & Bro., 
Inc., a Texas Corporation, Dallas, Texas: 
Crespi & Company, a Texas Corporation, Dallas, 
Texas and Pell Cotton Company, a North Caro- 
lina Corporation, Charlotte, North Carolina.’ 
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eight years. Defendants, therefore, contend 
there was a complete cessation of the offer- 
ing for sale of cotton during some seventeen 
months or for approximately a year and a 
half. That as a result their activities came 
to an end; that Wolf returned to the owner 
the I. B. M. machine, which he had leased; 
that this machine provided a means for 
speedy and accurate computation of quan- 
tities, prices, grades, lots and location of 
cotton the Government had offered for sale; 
that at the time of withdrawal of cotton 
from the market and until it was again re- 
sumed, defendants were given no informa- 
tion as to what they could expect, and con- 
sequently, all previous arrangements for 
dealing in surplus cotton were discontinued. 
Further that whatever was done thereafter, 
when offering for sale of the cotton was re- 
sumed, was an entirely new and distinct 
undertaking, having no relation or connec- 
tion with operations which preceded the 
withdrawal, and for all of these reasons, 
they could not be charged and tried under a 
single count of conspiracy which embraced 
both periods, but that the two offenses, as 
a matter of law, should have been set forth 
in separate counts. 


The Court’s attention was also called to 
the fact that on July 7, 1955, the Sherman 
Act was amended, (Act July 7, 1955 69 
Stat. P-282) by increasing the penalty from 
a maximum of $5,000.00 to $50,000.00, which 
if it were found the conspiracy continued 
over the entire period charged, would serve 
to further complicate the matter for the 
jury and possibly involve the submission to 
them of interrogatories as to when each of 
the defendants joined the alleged conspir- 
acy, as well as the dates of effective with- 
drawals, if any, from the agreement in the 
light of the evidence offered. Of course, 
as to each defendant the prosecution would 


2 ‘Pleadings and Motions before Trial: De- 
fenses and Objections. ~ 

“‘(a) Pleadings and Motions. Pleadings in 
criminal proceedings shall be the indictment and 
the information, and the pleas of not guilty, 
guilty and nolo contendere. All other pleas, and 
demurrers and motions to quash are abolished, 
and defenses and objections raised before trial 
which heretofore could have been raised by 
one or more of them shall be raised only by mo- 
tion to dismiss or to grant appropriate relief, 
as provided in these rules. 

‘“(b) The Motion Raising Defenses and Ob- 
jections. 

‘“(1) Defenses and Objections Which May Be 
Raised. Any defense or objection which is cap- 
able of determination without the trial of the 
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have to prove beyond a reasonable doubt 
that he was a participant in contemplation 
of law, under the increased penalty before it 
could be imposed. In turn, because of the 
admitted withdrawal of cotton from the 
market the Court would have to instruct the 
jury as to the burden of proving continued 
participation by each defendant in the al- 
leged conspiracy. Compare Williams v. U.S, 
Bes 16, 101, 5 Cir. decided November 6, 
1956. 


[Directed Verdict] 


If it developed on the trial there were two 
distinct agreements, or conspiracies, one be- 
fore and the other after suspension of the 
offering of cotton, the Court might be com- 
pelled to direct a verdict of not guilty for 
duplicity, from which the Government would 
have no appeal. U.S. v. Weissman, et al., 266 
U. S. 377; U. S. v. Borden Co. [1932-1939 
TRADE CASES { 55,250] 308 U. S. 188-193; 
UmsS.2 pe Ketel 211! Ue S? 2370 397, 390: 
U. S. uv. Carter, 231 U. S: 492, 493: U. S. v. 
Hastings, 296 U.S. 188, 192, 194. 


[Trial Court Hearing] 


The indictment, on its face, does not dis- 
close what took place with respect to with- 
drawing cotton from sale for the period 
stated, and standing alone, is not duplici- 
tous, but the admissions of the Govern- 
ment do create a situation which it is 
believed justifies the Court in hearing the 
facts and itself deciding whether there were 
two offenses. Support for this view, it is 
believed, is to be found in the broad scope 
of No. 12 of the Rules of Criminal Pro- 
cedure* abolishing demurrers and substi- 
tuting a motion to dismiss for relief, such 
as is sought here. See also Yale Law Jour- 
nal 60, No. 4, 1951, “Pre-Trial Disclosures 
in Criminal Cases.” 


general issue may be raised before trial by 
motion. 

““(2) Defenses and Objections Which Must 
Be Raised. Defenses and objections based on 
defects in the institution of the prosecution or 
in the indictment or information other than 
that it fails to show jurisdiction in the court 
or to charge an offense may be raised only by 
motion before trial. The motion shall include 
all such defenses and objections then available 
to the defendant. Failure to present any such 
defense or objection as herein provided consti- 
tutes a waiver thereof, but the court for cause 
shown may grant relief from the waiver. Lack 
of jurisdiction or the failure of the indictment 
or information to charge an offense shall be 
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It might be stated parenthetically also 
that counsel for defendants asserted that a 
trial of the merits would consume some 
three months, and to properly prepare their 
defense would require a tremendous amount 
of probing under their motion for particu- 
lars, which was heard, tentatively passed 
on and partially sustained on October 4th 
last, while the parties were before the 
Court. This was done to save time and to 
enable the defendants to proceed with prep- 
aration of their defense, if the Motion to 
dismiss for duplicity was denied. On the 
other hand, if sustained, the matter of the 
witnesses having been sworn to secrecy 
would also pass out of the case. 


In response to the order heretofore en- 
tered, the parties have submitted, largely 


Court Decisions 
U. S.v. Schine 


Number 66—100 
1-25-57 


in argumentative form, the points upon 
which they will rely to support their con- 
flicting contentions as to whether there was 
or was not a continuance of the alleged 
conspiracy during the period (November 
1952-March 1954) when admittedly no cot- 
ton was offered for sale by the Commodity 
Credit Corporation. 

In order to properly determine whether 
the activities of defendants were continuous 
throughout the period August 1948 to March 
28, 1956, or whether there were two con- 
spiracies, the Court will hear the evidence 
in open court, with the right to either side 
to offer both documentary and oral testi- 
mony of witnesses, on a date to be later 
determined. 


[] 68,580] United States v. J. Myer Schine, et al. 
In the United States District Court for the Western District of New York. Criminal! 


Action No. 6279-C. Dated December 27, 1956. 
Case No. 1186 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Consent Decree—Violation of Decree—Criminal Contempt.—Individual and corporate 
defendants in a Government antitrust action and individuals and corporations not named 
as defendants in the action were found, beyond a reasonable doubt, to be guilty of 
criminal contempt by reason of their wilful disobedience of a consent decree entered in 
the action. The respondents or certain of them were found to have violated the decree 
by wilfully failing to dispose of certain motion picture theatres, continuing to perform a 
theatre pooling agreement, buying and booking motion pictures for theatres in which they 
owned no financial interest, acquiring a financial and operating interest in certain theatres, 
and receiving discriminatory conditions not available to their competitors. Also, it was 
held that the applicable statute of limitations barred criminal prosecution for acts which 
were committed more than three years prior to the filing of the petition initiating the 
contempt proceeding. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8233.575, 8401.31, 
8421. 


For the petitioner: Joseph E. McDowell, Lewis Bernstein, and Samuel Weisbard, 
Attorneys, Department of Justice; and John O. Henderson, United States Attorney. 


““(5) Effect of Determination. If a motion is 
determined adversely to the defendant he shall 
be permitted to plead if he had not previously 
pleaded. A plea previously entered shall stand. 


noticed by the court at any time during the 
pendency of the proceeding. 

““(3) Time of Making Motion. The motion 
shall be made before the plea is entered, but 


the court may permit it to be made within a 
reasonable time thereafter. 

“(4) Hearing on Motion. A motion before 
trial raising defenses or objections shall be 
determined before trial unless the court orders 
that it be deferred for determination at the trial 
of the general issue. An isswe of fact shall be 
tried by @ jury if a jury trial is required under 
the Constitution or any act of Congress. All 
other issues of fact shall be determined by the 
Court with or without a jury or on affidavits or 
in such other manner as the Court may direct. 
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Tf the court grants a motion based on a defect 
in the institution of the prosecution or in the 
indictment or information, it may also order 
that the defendant be held in custody or that 
his bail be continued for a specified time pend- 
ing the filing of a new indictment or informa- 
tion. Nothing in this rule shall be deemed to 
aitect the provisions of any act of Congress 
relating to periods of limitations.’’ (Italics by 
the Court). 
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For the respondents: Raichle, Tucker and Moore (Frank G. Raichle, Arnold Weiss, 
and David C. Diefendorf, of counsel), Buffalo, N. Y. 

For related judgments and opinions, see 1954 Trade Cases {[ 67,902, 67,844-67,850, 
1952-1953 Trade Cases { 67,237; 1948-1949 Trade Cases {| 62,447, 62,245; 1946-1947 Trade 
Cases {[ 57,518, 57,478; and 1944-1945 Trade Cases 1 57,413, 57,310, 57,309. 


Findings of Fact and Conclusions 
of Law 
[Prior Proceedings] 

Harorp P. Burke, District Judge [In full 
text]: This proceeding was instituted by an 
order of this court entered March 10, 1954 
requiring the defendants in Civil Action No. 
223, United States v. Schine Chain Theatres, 
Inc., et al., and additional respondents, to 
show cause why they should not be found 
guilty of criminal contempt by reason of 
alleged wilful failure to obey the judgment 
of this court in Civil Action No. 223 en- 
tered on the 24th day of June, 1949 [1948- 
1949 TRADE CASES {§ 62,447], as amended by 
the order of this court entered on January 
22nd, 1952 [1952 Trane Cases J 67,237], 
nunc pro tunc December 17, 1951. The trial 
was commenced before the late Judge Knight 
on December 9, 1954 and was completed 
before him on March 1, 1955. He died with- 
out deciding the issues. It was stipulated 
in writing by all the parties that the case 
be submitted on the record made at the 
trial before Judge Knight, subject to the 
right of the respondents to offer additional 
evidence and to the right of the Govern- 
ment to offer rebuttal evidence. Evidence 
on the re-trial was produced before the 
undersigned on January 4th and Sth, 1956, 
when the re-trial was concluded. 

The motion of the respondents, Antevil 
and Donald G. Schine, to dismiss the pro- 
ceeding as to them, renewed at the re-trial, 
is denied. 

The deposition taken by the Government 
of Arthur Buck in Civil Action No. 223, 
offered by the respondents on re-trial, is 
received in evidence and considered on this 
decision. 

Findings of Fact 

[ Respondents] 

1. The respondents in this proceeding are 
the defendants who consented to the entry 
of the final judgment in Civil Action No. 
223 on June 24, 1949. They were described 
in the final judgment as the “Schine de- 
fendants,” and are as follows: 

J. Myer Schine 

Louis W. Schine 
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John A. May 
Schine Chain Theatres, Inc. 
Schine Theatrical Co., Inc. 
Schine Lexington Corporation 
Schine Enterprises Corp. 
Schine Circuit, Inc. 
Chesapeake Theatres Corporation together 
with two additional individuals: 
Howard M. Antevil 
Donald G. Schine 
and three additional corporations: 
Hildemart Corporation 
Darnell Theatres, Inc. 
Elmart Theatres, Inc. 


[Control of Theatre Chain] 


2. The respondents, J. Myer Schine and 
Louis W. Schine, hereinafter referred to as 
“the Schine brothers,” and the respondent, 
John A. May, have been the principal offi- 
cers of Schine Chain Theatres, Inc. for some 
years prior to and at all times during the 
period from June 24, 1949 through March 
10, 1954. During all of said period the 
Schine brothers have been the sole stock- 
holders in Schinebro, Inc., a holding com- 
pany which, directly and indirectly, has 
owned all of the stock of Schine Chain 
Theatres, Inc. and, assisted by John A. May, 
have actively directed and actively con- 
trolled all of the affairs of Schine Chain 
Theatres, Inc. and each of its subsidiaries. 


[ Theatre Chain] 

3. The respondent Schine Chain Thea- 
tres, Inc. is a New York corporation. This 
corporation and its subsidiaries, including 
Schine Theatrical Co., Inc., an operating cor- 
poration, Schine Lexington Corp., a holding 
corporation, Schine Enterprises Corp., a 
service corporation, Schine Circuit, Inc., a 
service corporation, and Chesapeake Thea- 
tres Corp., a holding corporation, all New 
York corporations, are commonly known 
as and are referred to herein, collectively 
and individually, as “Schine Circuit.” 

4. At all times during the period from 
June 24, 1949 through March 10, 1954, 
Schine Circuit has been engaged in the 
ownership and operation of a chain of ap- 
proximately 90 motion picture theatres lo- 
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cated: in various locations in the states of 
New York, Ohio, Kentucky, Maryland, 
Delaware and Virginia, including over 50 
theatres in 21 locations in which divesti- 
tures were directed by the judgment for 
the purpose of creating substantial motion 
picture theatre operating competition, which 
divestitures were not accomplished. 


[Activities of Employees] 


5. The respondent, Howard M. Antevil, 
has at all times during the period from June 
24, 1949 through March 10, 1954 been an 
employee of Schine Chain Theatres, Inc. as 
head of Schine Circuit’s legal department 
and during that period he has also per- 
formed legal services for the respondents 
Hildemart Corporation, Darnell Theatres, 
Inc. and Elmart Theatres, Inc., and has 
been paid weekly compensation for such 
services. 


6. During the period from October 31, 
1952 through March 10, 1954 he was vice 
president of Elmart Theatres, Inc. He 
signed the judgment of this court, entered 
on June 24, 1949 in Civil Action No. 223, 
as attorney for the defendants. 


7. During the period from June 24, 1949 
through March 10, 1954 he knowingly par- 
ticipated with the other respondents in this 
proceeding in a continuing scheme and plan 
to maintain the theatre monopolies of the 
Schine defendants and to prevent others 
from competing with them in disobedience 
of the judgment of this court. Pursuant to 
said scheme and plan he has performed and 
executed many acts during such period. 


8. He resisted divestiture requirements, 
for the purpose of knowingly continuing the 
forbidden monopoly, in regard to theatres 
in Wooster, Mt. Vernon, Tiffin, Fostoria, 
Ashland, Kent and Ravenna, Ohio; Lock- 
port, Oneonta, Rochester, Geneva, Auburn, 
Little Falls and Herkimer, New York; 
Lexington, Kentucky; and Cambridge and 
Easton, Maryland; by ignoring requests by 
prospective purchasers of divestiture theatres 
for necessary and pertinent information; 
by failing to offer divestiture theatres for 
sale; by refusing to negotiate for the sale 
of divestiture theatres; by refusal to quote 
prices for divestiture theatres; by discour- 
aging efforts by brokers to find purchasers 
for divestiture theatres; by refusal to con- 
sider leasing of divestiture theatres; by the 
use of inappropriate and inflated appraisals 
of divestiture theatres; and by refusing to 
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furnish essential operating figures and infor- 
mation to prospective purchasers. 


9. He knowingly obstructed the efforts 
of purchasers of divested theatres to secure 
the opportunity to freely negotiate with 
film distributors for pictures on the basis 
of equality with Schine Circuit, and was 
active in prevailing upon film distributors 
to refuse opposition theatres an opportunity 
for free negotiation for pictures on an 
equality basis with Schine Circuit. 


10. He assisted in the acquisition by 
Darnell Theatres, Inc. of theatres which 
the Schine defendants could not under the 
judgment acquire directly without affirma- 
tively showing that such acquisitions would 
not unreasonably restrain competition. 


li. He assisted in the transfer of thea- 
tre interests from Darnell Theatres, Inc. to 
Elmart Theatres, Inc. and in the subsequent 
conduct and control of the affairs of Elmart 
Theatres, Inc. 


12. He secured an option for re-acqui- 
sition by Hildemart Corporation of theatre 
equipment in the Lake Theatre, Canandaigua, 
N. Y., sold by the Schine defendants on 
February 19, 1952. 


13. The respondent, Donald G. Schine, at 
all times during the period from June 24, 
1949 through March 10, 1954 was president 
of Darnell Theatres, Inc. and vice president 
and a director of Hildemart Corporation. 
On or about June 30, 1952 he became and 
has continued through March 10, 1954, to 
be an employee of Schine Chain Theatres, 
Inc. as an assistant to his father, Louis W. 
Schine, in the operations department. At 
some time prior to August 30, 1952 he be- 
came and has continued through March 10, 
1954 to be vice president and a director of 
Schine Chain Theatres, Inc. During the 
period from June 24, 1949 through March 
10, 1954 he knowingly participated with the 
other respondents in a continuing illegal 
scheme and plan to maintain the theatre 
monopolies of the Schine defendants and to 
prevent others from competing with them, 
with knowledge that the continuation of 
said illegal scheme and plan was prohibited 
by the judgment of this court. Pursuant to 
said scheme and plan he has authorized and 
participated in the performance by Darnell 
Theatres, Inc. of many acts during said 
period including the continuation of the 
Fostoria Pool, the acquisition of theatres 
which the Schine defendants could not 
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acquire directly without an affirmative 
showing that such acquisition would not 
unreasonably restrain competition, the oper- 
ation of theatres in combination with Schine 
Circuit, and the transfer by Darnell Thea- 
tres, Inc. of its theatre interests to Elmart 
Theatres, Inc. 


[Corporations] 


14. Hildemart Corporation is a Florida 
corporation. Continuously from June 24, 
1949 through March 10, 1954 Hildemart was 
controlled exclusively by J. Myer Schine 
and Louis W. Schine, and under their active 
control and direction its theatre interests 
were held and operated, not in competition 
with, but in combination with Schine Cir- 
cuit. Continuously from the incorporation 
of Hildemart, legal title to the majority of 
its stock was held by J. Myer Schine and 
Louis W. Schine, and their respective wives 
as trustees for each of their respective chil- 
dren. Legal title to the remainder of its 
stock was held individually during such 
period by the respective wives of J. Myer 
Schine and Louis W. Schine. 

15. Darnell Theatres, Inc. is a Delaware 
corporation. Continuously from June 24, 
1949 through October 2, 1952 Darnell was 
controlled exclusively by J. Myer Schine 
and Louis W. Schine, and under their active 
control and direction its theatre interests 
were held and operated, not in competition 
with, but in combination with Schine Cir- 
cuit. Legal title to all of Darnell’s issued 
stock was at all times held by Donald G. 
Schine. 


16. Elmart Theatres, Inc. isa New York 
corporation. It was organized under the 
name Schine Jefferson Corporation. Its 
name was changed to Elmart Theatres, Inc. 
on October 3, 1952. Continuously from June 
24, 1949 through March 10, 1954 it was a 
wholly owned subsidiary of Hildemart. Con- 
tinuously during said period it was exclu- 
sively controlled by J. Myer Schine and 
Louis W. Schine, and its theatre interests 
were operated by J. Myer Schine and Louis 
W. Schine, not in competition with, but in 
combination with Schine Circuit. 


17. Prior to the entry of the judgment 
in Civil Action No. 223 J. Myer Schine and 
Louis W. Schine used Hildemart, com- 
mencing in 1945, and Darnell, commencing 
in 1947, to conceal the Schine defendants’ 
continuing interest in and control of the 
operation of six theatres which the Schine 
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defendants had ostensibly sold pursuant to 
an order of this court entered May 19, 1942 
in Civil Action No. 223, viz., the Hayman 
Theatres, Memorial Theatre, Mt. Vernon, 
Ohio and the Scotia Theatre, Scotia, New 
York. 


18. They used Hildemart and Darnell 
commencing in 1947, to conceal the con- 
tinuing control of the Schine defendants 
over the buying and booking of pictures 
for the three Isaac Theatres, in which the 
Schine defendants had no financial interest. 


19. They used Darnell in 1947 to conceal 
the acquisition by Schine Circuit of an out- 
standing half interest in the corporation 
which leased the Margie Grand Theatre in 
Harlan, Kentucky. 


20. They used Darnell in 1948 to acquire 
four theatres, the Rialto Theatre, Massena, 
New York; the Embassy and Maryland 
theatres in Cumberland, Maryland; and the 
Weddington Theatre in Pikeville, Kentucky. 
Schine Circuit was then operating theatres 
in Massena, New York and Cumberland, 
Maryland. Darnell was then operating a 
theatre in Pikeville, Kentucky. 


[Respondents Plan] 


21. From June 24, 1949 through March 
10, 1954 the Schine defendants have know- 
ingly continued a scheme and plan in which 
each of the respondents in this proceeding 
has wilfully and knowingly participated, 
with the known purpose and effect of con- 
tinuing the exhibition and theatre monopo- 
lies of the Schine defendants and of wilfully 
and knowingly preventing other theatres 
and exhibitors from competing with them. 


22. Pursuant to the said scheme and plan 
Schine Circuit used Darnell to resume on 
January 1, 1950, and Schine Circuit used 
Darnell and Elmart to continue thereafter, 
a pooling arrangement in Fostoria, Ohio, 
which Schine Circuit had terminated on 
August 13, 1949, pursuant to the judgment 
of this court. Pursuant to said scheme and 
plan they misrepresented to this court that, 
since the termination of the Fostoria pool, 
the State Theatre in Fostoria had been 
operated by its local owners, when in truth 
and in fact it had been and was then being 
operated by Darnell. They represented to 
this court that upon approval of the pro- 
posed sale of Schine Circuit’s two theatres 
in Fostoria, Schine Circuit would then have 
no further interest in, or control over, any 
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theatre in Fostoria. The Schine defendants 
secured the entry of an order by this court 
releasing them from the divestiture require- 
ment in Tiffin, Ohio. The respondent John 
A. May executed documents which made it 
appear that Schine Circuit’s two theatres in 
Fostoria were to be transferred to Schine 
Circuit’s former partner in the Fostoria 
pool. The respondent Antevil executed an 
affidavit containing the representations re- 
ferred to above. 


23. Pursuant to the scheme and plan, 
Schine Circuit arranged a fictitious sale of 
the Opera House, Wooster, Ohio to one 
Joseph Cohn in 1949 and fraudulently se- 
cured the approval of this court, for the 
known purpose and with the effect of 
maintaining Schine Circuit’s exhibition and 
theatre monopoly in Wooster, Ohio by 
preventing a prospective competitor from 
electing to purchase either of Schine Cir- 
cuit’s two more desirable theatres in that 
location. 


24. Pursuant to said scheme and plan 
Schine Circuit retained throughout the pe- 
riod from June 24, 1949 through March 
10, 1954 its interests in theatres located in 
21 locations, excluding Wooster and Tiffin, 
Ohio, which they were required by the 
judgment to divest. For the purpose of 
discouraging prospective purchasers and 
preventing divestiture, the Schine defend- 
ants throughout said period, omitted certain 
divestiture theatres from their published 
advertisements and offers to sell and ig- 
nored and discouraged inquiries therefor; 
they obstructed and discouraged the efforts 
of prospective purchasers and brokers to 
negotiate for theatres; they refused to 
consider the leasing of theatres, although 
requested to do so and although leasing 
was permissible under the judgment, when 
necessary to accomplish divestiture; they 
prevented any determination of market value 
by withholding theatre operating figures from 
prospective purchasers. J. Myer Schine, 
John A. May and Howard M. Antevil were 
active in formulating the method to be 
followed by Schine Circuit with respect to 
required divestitures and each knowingly 
gave assistance throughout the period from 
June 24, 1949 through March 10, 1954 in 
resisting required divestitures in the man- 
ner above described to continue the for- 
bidden monopoly. 


25. During the period from June 24, 1949 
through March 10, 1954 Schine Circuit sold 
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for theatrical use only seven of the theatres 
required by the judgment to be divested. 
One was fictitious, viz., the Opera House 
in Wooster, Ohio. Two were subsequently 
re-acquired by Darnell, viz., the Pontiac 
Theatre, Ogdensburg, N. Y., and the Capi- 
tol Theatre in Oswego, N. Y. One was 
made pursuant to an arrangement under 
which Schine Circuit secured an option, in 
the name of Hildemart, to re-acquire the 
theatre equipment of the Lake Theatre in 
Canandaigua, N. Y. 


26. Following the entry of the order of 
this court on January 22, 1952, nunc pro 
tunc December 17, 1951, which extended the 
time allowed for the completion of required 
divestitures until June 24, 1953, on condition 
that at least one-third of the theatres re- 
maining undivested as of December 17, 1951 
be disposed of in each of the six months 
periods ending on June 24, 1952 and on 
December 24, 1952, the Schine defendants 
disposed of only one theatre by sale and 
one by expiration of a leasehold interest, 
out of a total of 25 theatres which they 
were required by the judgment to divest 
and which remained undisposed of at the 
time of the entry of said order. 


27. Pursuant to said scheme and plan, 
Schine Circuit, Donald G. Schine and How- 
ard M. Antevil used Darnell to acquire and 
operate, and to conceal Schine Circuit’s 
interest in, the Crandell Theatre, Chatham, 
N. Y., in April, 1950, the Pontiac Theatre, 
Ogdensburg, N. Y., and the Capitol Thea- 
tre, Oswego, N. Y., both in December, 1951, 
which acquisitions were prohibited by the 
judgment except upon affirmative showing 
that they would not unreasonably restrain 
competition. J. Myer Schine participated in 
the negotiations through which the Pontiac 
and Capitol theatres were acquired. 

28. Pursuant to said scheme and plan, 
Schine Circuit and Howard M. Antevil used 
Hildemart to conceal the acquisition in 
February, 1952 of an option to re-acquire 
the theatre equipment of the Lake Theatre, 
Canandaigua, N. Y., when Schine Circuit 
sold such theatre. This theatre was re- 
quired by the judgment to be divested. 

29. Under the said scheme and plan, 
Darnell entered into an arrangement on 
June 30, 1952 under which the operation of 
its theatres would be assumed by Lazar 
Theatres, Inc., the title to remain in Dar- 
nell and Darnell to receive 75% of the 
profits. Under the said scheme and plan, 
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when this arrangement was rescinded on 
October 2, 1952, on the insistence of Lazar 
Theatres, Inc., J. Myer Schine and Louis 
W. Schine caused the transfer of Darnell’s 
theatre interests to Hildemart’s subsidiary, 
Elmart. Thereafter they used Elmart in 
January, 1953, in an attempt to acquire a 
group of additional theatres in different 
locations in New York state, including one 
operated in opposition to a Schine Circuit 
theatre in Norwich, N. Y. 


[Exhibition Business] 


30. The motion picture exhibition busi- 
ness in four-wall theatres experienced a 
down-trend in 1951 which continued down 
to the time of the commencement of this 
proceeding. 


31. The earnings from Schine Chain Thea- 
tres, Inc. decreased substantially during the 
years 1951 through 1954, and in the years 
1953 and 1954 it suffered operating losses. 


32. The basic cause of this down-trend 
was the advent of television and drive-in 
theatres. These new forms of competition 
had a depressing influence on the earnings 
of Schine Chain Theatres. The market for 
theatres of the class required to be divested 
was accordingly depressed, but it did not 
disappear. There was in fact a market for 
such theatres. In making this finding I 
have considered the testimony of the wit- 
ness Berk, which appears in the transcript 
at page 4532, which testimony was stricken 
[sic] at page 4532. The testimony is rein- 
stated. 

[Divestiture] 


33. The failure of the Schine Circuit to 
dispose of its theatres required to be di- 
vested was not due to its inability to make 
the required divestitures, nor to lack of a 
market for such theatres, but to the wilful 
resistance of the respondents to the divesti- 
ture requirements with the purpose of 
continuing the forbidden monopoly, in the 
manner set forth in these findings. 


34. Most of the Schine Circuit theatres 
required to be divested were B houses or 
secondary theatres. Most of them had been 
losing money even during the years immedi- 
ately preceding the down-trend in the motion 
picture exhibition business. The advantage 
and the purpose of the Schine Circuit in 
retaining required divestiture theatres was 
to maintain the monopoly in multi-theatre 
locations and thus to protect the investment 
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of Schine Circuit in those theatres not 
designated for divestiture. The retention of 
these relatively unprofitable theatres con- 
tributed to the profits realized by the Schine 
Circuit from the theatres they were per- 
mitted to retain in divestiture locations. 


35. The Schine defendants were entitled 
to obtain reasonable prices for the theatres 
required to be divested. What was a rea- 
sonable price for a theatre necessarily meant 
what it was reasonably worth in the light 
of changed conditions in the industry, and 
in the light of new competition above re- 
referred to, which had depressed the thea- 
tre market and made such theatres less 
valuable. Reasonable prices for theatres 
during the years 1951 through 1954 were 
not the same as they had been prior to 1951, 
and were not wholly determinable, by what 
reasonable prices for such theatres had been 
prior to 1951. 


[Licensing Practices] 


36. Under the said plan and scheme Schine 
Circuit continuously throughout the period 
from June 24, 1949 through March 10, 1954 
licensed pictures from the distributors in a 
manner calculated to have the effect, and 
which did have the effect, that Schine Cir- 
cuit was able to, and did determine which 
pictures would be offered by distributors 
to opposition theatres, viz., that opposition 
theatres would have the opportunity to 
negotiate for only those pictures which had 
been passed or rejected by Schine Circuit. 


37. Throughout the said period Schine 
Circuit also knowingly received from dis- 
tributors these discriminatory conditions 
which were not available to its competi- 
tors; the advantage to license pictures by 
alternative licenses which permitted subse- 
quent selection of the specific theatre in 
which a picture was to be shown, in towns 
where Schine Circuit controlled more than 
one theatre; the advantage to show a pic- 
ture in test theatres for the purpose of 
determining a formula which would estab- 
lish the price to be paid for showing the 
picture throughout Schine Circuit. Louis W. 
Schine directed and supervised the buying 
of pictures for Schine Circuit. 

38. Under the said scheme and plan, 
Schine Circuit made major improvements 
in certain of its theatres in Oswego and 
Watertown, N. Y. It manipulated the play- 
ing policy of its theatres in those locations 
for the known purpose and effect of elimi- 
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nating the competition offered by the pur- 
chasers of theatres which the defendants 
had been required to divest. 


39. Schine Circuit, J. Myer Schine and 
Louis W. Schine wilfully and knowingly 
used Darnell and Elmart successively, from 
June 24, 1949 through March 10, 1954, to 
book pictures for the Isaac theatres, in 
which the Schine defendants owned no 
financial interest. 


[Notice] 


40. Donald G. Schine had actual notice: 
that the judgment ordered the Schine de- 
fendants to terminate the Fostoria pooling 
arrangement and prohibited them from 
making or continuing pooling arrangements, 
when he participated in the substitution of 
Darnell for Schine Circuit in the ownership 
of theatres in Fostoria and in the resump- 
tion of the Fostoria pool through Darnell; 
that the Schine defendants were prohibited 
by the judgment from acquiring any finan- 
cial or operating interest in any theatres, 
except upon an affirmative showing that 
such acquisition would not unreasonably 
restrain competition, when he participated 
in the acquisition through Darnell of the 
Crandell -Theatre,, Chatham, .N. Y., the 
Pontiac Theatre, Ogdensburg, N. Y., and 
the Capitol Theatre, Oswego, N. Y.; that 
the Schine defendants were prohibited by the 
judgment from buying or booking pictures 
for any theatre other than those in which 
the Schine defendants owned a financial 
interest, when he participated in the as- 
sumption by Darnell and the subsequent 
transfer to Elmart of the contract to buy 
and book pictures for the Isaac theatres, 
in which the Schine defendants owned no 
financial interest. 


Louis W. Schine died on November 5, 
1956. 


Conclusions of Law 
[Sufficiency of Petition] 


1. The petition which initiated this pro- 
ceeding was legally sufficient. It alleged 
facts constituting criminal contempt on the 
part of all the respondents. 


[Statute of Limitations] 


2. It was not limited in charging the 
respondents with criminal contempt in diso- 
beying and resisting the orders of this court 
as set forth in the judgment of this court 
entered June 24, 1949, only as amended by 
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the order of January 22, 1952. The appli- 
cable statute of limitations barred criminal 
prosecution for acts committed more than 
three years prior to the filing of the petition 
initiating this proceeding. The critical date 
is March 10, 1951. 


3. The negotiations between the peti- 
tioner and the respondents, which resulted 
in the extension order entered January 22, 
1952, did not settle or compromise all 
matters in dispute between the petitioner 
and respondents prior to January 22, 1952. 
The petitioner is not barred on any settle- 
ment theory from asserting, as a basis for 
criminal contempt, charges against the 
respondents for acts performed prior to 
January 22, 1952. 


[Judgment] 


4. The judgment of this court in Civil 
Action No. 223 was binding upon the re- 
spondents J. Myer Schine, Louis W. Schine, 
John A. May, Donald G. Schine, Howard 
M. Antevil, Hildemart Corporation, Dar- 
nell Theatres, Inc. and Elmart Theatres, 
Inc. at all times from June 24, 1949 through 
March 10, 1954. 


[Respondents’ Plan] 


5. J. Myer Schine, Louis W. Schine, John 
A. May, Donald G. Schine, Howard M. 
Antevil, Schine Circuit, Hildemart Corpo- 
ration, Darnell Theatres, Inc. and Elmart 
Theatres, Inc. continued an illegal plan and 
scheme with each other after June 24, 1949 
through March 10, 1954, at all times with 
guilty knowledge upon the part of each of 
the illegal and contumacious purpose and 
design of such plan and scheme, which had 
the calculated purpose and effect of con- 
tinuing the Schine defendants’ exhibition 
and theatre monopolies and in preventing 
other theatres and exhibitors from com- 
peting with the Schine defendants. 


[Violations of Judgment] 


6. J. Myer Schine, Louis W. Schine, John 
A. May and Schine Circuit violated the 
judgment by wilfully and contumaciously 
failing to dispose of all of the interest of 
each of the Schine defendants in the prop- 
erties specified in the judgment. 


7. J. Myer Schine, Louis W. Schine and 
Schine Circuit wilfully and contumaciously 
violated the judgment by knowingly con- 
tinuing, between March 10, 1951 and March 
10, 1954, to perform a pooling agreement in 
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Fostoria, Ohio, whereby the theatres oper- 
ated by Schine Circuit through Darnell and 
Elmart, and by another exhibitor normally 
in competition, were operated as a unit, and 
the operation of all of said theatres was 
determined by Schine Circuit through Dar- 
nell and Elmart, and the profits from the 
operation of the pooled theatres were di- 
vided among the owners of said theatres 
according to prearranged percentages. 


8. J. Myer Schine, Louis W. Schine and 
Schine Circuit wilfully and contumaciously 
violated the judgment by buying and book- 
ing pictures from March 10, 1951 through 
March 10, 1954, through Darnell and Elmart 
for theatres in which the Schine defendants 
owned no financial interest. 


9. J. Myer Schine, Louis W. Schine and 
Schine Circuit wilfully and contumaciously 
violated the judgment by acquiring a finan- 
cial and operating interest through Darnell 
in the Pontiac Theatre, Ogdensburg, N. Y., 
and the Capitol Theatre, Oswego, N. Y., 
between March 10, 1951 and March 10, 1954, 
without an affirmative showing that such 
acquisition would not unreasonably restrain 
competition. 

10. J. Myer Schine, Louis W. Schine and 
Schine Circuit wilfully and contumaciously 
violated the judgment between March 10, 
1951 and March 10, 1954, by knowingly re- 
ceiving discriminatory conditions not avail- 
able to competitors; by licensing pictures 
in a manner that had the known purpose 
and effect of placing the Schine defendants 
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in a position so that they were able to 
determine, and did determine, which pic- 
tures would be offered by distributors to 
opposition theatres, so as to prevent oppo- 
sition theatres from having the opportunity 
of negotiating for pictures other than those 
which had been passed or rejected by Schine 
Circuit; by licensing pictures by alternative 
licenses, which permitted subsequent selec- 
tion of the specific theatre in which a pic- 
ture was to be shown, in locations where 
Schine Circuit controlled more than one 
theatre; by licensing pictures so as to obtain 
the advantage of showing a picture in test 
theatres to determine a formula which would 
establish the price to be paid for showing 
the picture throughout Schine Circuit. 


[Proof] 


11. The guilt of each of the respondents, 
between March 10, 1951 and March 10, 1954, 
of criminal contempt by reason of willful diso- 
bedience of the judgment of this court in 
Civil Action No. 223 entered on June 24, 
1949 as amended by the order of this court 
entered January 22, 1952, nunc pro tunc 
December 17, 1951, as set forth in these 
findings and conclusions, has been estab- 
lished beyond a reasonable doubt. 


[Judgment] 


Judgment should be entered accordingly 
except that no judgment of conviction shall 
be entered against Louis W. Schine, now 
deceased. 
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by Section 4 of the Act. The word “business” contained in Section 4 is to be used in 
its ordinary sense with its usual connotation, a commercial or industrial enterprise or 
establishment. The plaintiff had merely attempted to engage in a business. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Evidence 
—Damages.—A defendant in a treble damage action was granted a summary judgment 
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Image and Sound Service Corp. v. Altec Service Corp. 
on the ground that the plaintiff did not establish that it was damaged. A private plain- 
tiff, in contradistinction to the Government, must be subject to measurable damages. 
While recovery will not be denied merely because it may be difficult for the plaintiff to 
prove damages, there must be some basis for computing the amount of damages which 
the plaintiff allegedly sustained. Recovery cannot be had on the strength only of alle- 
gations of “hypothetical losses of speculative and anticipatory earnings in a projected 
enterprise that never materialized.” 


See Private Enforcement and Procedure, Vol. 2, { 9011.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Person Who May 
Bring Suit—Managing Agent of Corporation.—In a treble damage action by a corpora- 
tion, a defendant’s motion for summary judgment on the ground that the institution of 
the suit against it was never authorized by the corporation was denied. The suit was 
brought on behalf of the corporation by an individual, who was one of the directors of 
the corporation as well as the corporation’s treasurer and general managing agent. In 
his capacity as general managing agent, the individual had the power, under Massa- 
chusetts law, to institute actions in the name of the corporation. Furthermore, the 
individual’s action as a director was ratified by the board of directors of the corporation, 
which also had given the individual full authority to settle the suit. 


See Private Enforcement and Procedure, Vol. 2, J 9005.30. 


Private Enforcement and Procedure—§Suit for Civil Damages—Defenses—Statute of 
Limitations—When Cause of Action Accrues.—Where a treble damage action complaint 
charged the defendants with a continuous series of violations, the court ruled that a cause 
of action for each invasion of the plaintiff's interest arose at the time of that invasion, 
and that the applicable statute of limitations runs from that time. 


See Private Enforcement and Procedure, Vol. 2, J 9010.200. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—Federal or State Statute of Limitations—The Federal 
statute of limitations was held not to govern a treble damage action which was instituted 
nearly three years prior to the effective date of the statute. The applicable statute of 
limitations was held to be that of Massachusetts, the state in which the action was 
brought, and the applicable Massachusetts statute of limitations was held to be a two-year 
statute of limitations applying to tort actions. 


See Private Enforcement and Procedure, Vol. 2, J 9010, 9010.100. 
For the plaintiffs: Malloy, Sullivan & Myerson, Boston, Mass. 


For the defendants: Ropes, Gray, Best, Coolidge & Rugg; Frank W. Crocker; and 
Bingham, Dana & Gould, Boston, Mass. Mudge, Stern, Baldwin & Todd, New York, 
Na 


Opinion 
[Nature of Action] 

SWEENEY, Chief Judge [Jn full text]: The 
plaintiffs, Image and Sound Service Corpo- 
ration, a Delaware corporation, and Image 
and Sound Service Corporation of New 


England, incorporated in Massachusetts, 
have brought this action under Sections 4 


is before me now on a motion for summary 
judgment under Rule 56 of the Federal 
Rules of Civil Procedure by both defend- 
ants against both plaintiffs. 


[Plaintiff] 


The uncontroverted facts with respect to 
the Delaware plaintiff are as follows: The 
corporation was formed in 1949 by Lawrence 


and 16 of the Clayton Act, 15 U.S. C. §§ 15, 
26, to recover treble damages for alleged 
violations by the defendants, Altec Service 
Corporation and National-Simplex-Blud- 
worth, Inc., of Sections 1 and 2 of the 
Sherman Act, 15 U. S. C. §§ 1, 2. The case 
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J. Hacking, who until that time, had been 
the New England district manager of the 
defendant Altec. It was capitalized at 
$20,000 which Hacking and three associates 
invested, each contributing $5,000. No fur- 
ther capital was ever invested and no in- 
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come was ever received. The plan was for 
the plaintiff to offer to sound service engi- 
neers territorial franchises under the plain- 
tiffs sponsorship, and the resulting local 
sound service companies were then to do 
the actual installation and servicing of the 
equipment. However, the entire activities 
of this plaintiff consisted of sending night 
letters to two hundred engineers seeking 
to interest them in becoming franchise 
holders, opening a small office in New York, 
and advertising in several trade journals. 
All of these solicitations were completely 
unsuccessful and the new corporation never 
obtained a single franchise holder or service 
contract from any exhibitor. Approximately 
$5,000 remaining of the original investment 
were turned over to the Massachusetts 
plaintiff in 1950 and since then the Dela- 
ware corporation has been totally inactive. 


[Injury to Business or Property] 


Section 4 of the Clayton Act gives a right 
of recovery to “any person who shall be 
injured in his business or property by rea- 
son of anything forbidden in the anti-trust 
laws .’ The result in this case hinges 
on the interpretation of “business and prop- 
erty” and I hold that the instant situation 
is not included in that phrase. 


The testimony of Lawrence J. Hacking 
on depositions and the certificates of the 
Honorable John N. McDowell, Secretary of 
State of Delaware, show conclusively that 
the plaintiff never had any interest in the 
subject matter protected by Section 4 of the 
Clayton Act. The word “business” in this 
section is to be used in its ordinary sense 
with its usual connotation, a commercial or 
industrial enterprise or establishment. Rose- 
land v. Phister Manufacturing Company, 7 
Cir. [1940-1943 Trape Cases § 56,187], 125 
F. 2d 417. There was no injury to the 
plaintiff's business or property here since 
he had nothing beyond a hope or expecta- 
tion and no contract was ever entered into 
or franchise issued. Moreover, the “right 
which (the antitrust laws) give to a person 
to recover threefold the damages he has 
sustained, is an unusual one, the remedy is 
drastic, and the Acts are to be strictly con- 
strued and not to be enlarged by construc- 
tion.” Westor Theatres v. Warner Bros. 
Pictures, 41 F. Supp. 757. 


Most similar to this case factually is 
Peller v. International Boxing Club [1955 
TRADE CASES § 68,080], 135 F. Supp. 942, 
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aff'd. 7 Cir. [1955 Trape Cases J 68,202], 
227 F. 2d, 593, which held that the plaintiff 
could not recover under the Clayton Act 
on the ground that he was never engaged 
in the business of boxing promoter or that 
he intended to become so engaged. Never- 
theless, the plaintiff in that case had been 
in the process of negotiating contracts with 
boxers and their managers and had made 
arrangements for sponsorship and financing 
of a boxing match, and none of these activi- 
ties were held to be enough to bring the 
plaintiff within the protection of the Clayton 
Act. “The construction most favorable to 
him which can be placed on his testimony 
is that he entered into a series of separate 
negotiations which might have ripened into 
advantageous agreements under which the 
proposed fight could have taken place.” The 
court concluded at p. 596 that even assum- 
ing the truth of the allegations as to the 
defendants’ illegal acts and their effect on 
the negotiations, “he was not injured within 
the contemplation of the statutory provi- 
sions inasmuch as no property rights could 
accrue to him in the premises until and 
unless he succeeded in obtaining the several 
contractual relationships for which he was 
negotiating.” This language clearly covers 
the instant case. See also Brownlee v. Malco 
Theatres, Inc. [1950-1951 TRrapE CASES 
§ 62,911], 99 F. Supp. 312, Triangle Conduit 
and Cable Co., v. National Electric Products 
Corporation, 3 Cir. [1944-1945 TrapE CasEs 
57,422], 152 F. 2d 398, in both of which 
the court denied recovery because the plain- 
tiff had no “business or property.” Waulliam 
Goldman Theatres, Inc. v. Loew's Inc. et al., 
3 Cir. [1944-1945 Traber Cases { 57,401], 150 
F. 2d 738, on remand [1946-1947 TRrapE 
Cases J 57,496], 69 F. Supp. 103, aff'd. [1948- 
1949 TrapDE CASES § 62,209], 164 F. 2d 1021, 
Cert. den. 334 U. S. 581, Vines v. General 
Outdoor Advertising Co., Inc., 2 Cir. [1948- 
1949 Trape Cases J 62,340], 171 F. 2d 487, 
and Turner v. United States Gypsum Co., 
et al., 11 F. R. D. 545, are not in point as 
in all three cases the plaintiff had been en- 
gaged in a business and the alleged injury 
was to a going concern. 


[Damages] 


Furthermore, a private plaintiff, in con- 
tradistinction to the government, must in 
a suit under the anti-trust laws be subject 
to measurable damages. Camfield Manufac- 
turing Co. v. McGraw Electric Co. [1946-1947 
Trape Cases 957,570], 70 F. Supp. 477. 
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While recovery will not be denied merely 
because it may be difficult for the plaintiff 
to prove damages, Bigelow v. RKO Radio 
Pictures [1946-1947 Trape Cases { 57,445], 
327 U. S. 251, there must nevertheless be 
some basis for computing the amount of 
damages which the plaintiff claims to have 
sustained. He cannot recover on the strength 
only of his allegations of “hypothetical losses 
of speculative and anticipatory earnings in 
a projected enterprise that never material- 
ized.” Central Coal and Coke Co. v. Hart- 
man, 111 Fed. 96, American Banana Co. vw. 
United Fruit Co., 160 Fed. 184, aff’d., 2 Cir. 
166 Fed. 261, aff'd. 213 U. S. 347. 


Accordingly the defendants’ motion for 
summary judgment is granted as against 
Image and Sound Service Corporation. 


[Right to Bring Suit] 


The other plaintiff, Image and Sound 
Service Corporation of New England, has 
since its incorporation been engaged in in- 
stalling and servicing sound systems in this 
area. As to this plaintiff, the defendants 
claim to be entitled to summary judgment 
on the ground that the institution of this 
action was never authorized by the corpo- 
ration. With this contention I cannot agree. 


The suit was brought by Lawrence J. 
Hacking on behalf of the corporation. Mr. 
Hacking is, according to his affidavit filed 
in opposition to this motion, one of the 
directors of this company, as well as its 
treasurer and general managing agent, and 
in the last named capacity he has under 
Massachusetts law the power to institute 
actions in the name of the corporation. 
Frost v. Domestic Sewing Machine Co., 133 
Mass. 563, Trustees of Smith Charities v. 
Connolly, 157 Mass. 272, Lydia E. Pinkham 
Medicine Co. v. Gove, 298 Mass. 53. Fletcher 
on Corporations (1931) Volume 9, Section 
4216, cited in part by the defendants, has 
stated the general rule as follows: 


Suits by corporations must be _insti- 
tuted [and] the defenses made, as other acts 
by the corporations must be done, by 
proper authority. The proper persons to 
authorize the commencement of a suit or 
the interposition of a defense on behalf 
of a corporation are primarily the direc- 
tors, but the power may be vested in the 
president or other managing officer. 

It is furthermore apparent from the min- 
utes of the special Board of Directors meet- 
ing of April 4, 1955, that even Hacking’s 
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action as a director was ratified by the whole 
Board which gave him full authority to 
settle this suit. 


[Statute of Limitations] 


This brings me to the defendants’ second 
contention, that all causes of action accru- 
ing after January 1, 1950, and prior to 
October 14, 1952, are barred by the statute 
of limitations! 


Since the complaint charges the defend- 
ants with a continuous series of violations, 
a cause of action for each invasion of the 
plaintiff’s interest arose at the time of that 
invasion, and the applicable statute of limi- 
tations runs from that time. Momand v. Uni- 
versal Film Exchanges, 43 F. Supp. 996, Aff’d., 
1 Cir. [1948-1949 Trape Cases { 62,360] 172 
F. 2d 37, cert. den. 336 U. S. 967. 


The recently enacted federal statute of 
limitations, 15 U. S. C. §$15(b), does not 
govern this suit which was instituted nearly 
three years prior to the effective date of 
the new statute. Under the rule set out in 
the Momand case, supra, Chattanooga Foundry 
and Pipe Works v. City of Atlanta, 203 U. S. 
390, and Cope v. Anderson, 331 U. S. 461, 
the applicable statute is that of the state in 
which the suit was brought and is that 
applying to tort actions. 


The Massachusetts six year statute, G. L. 
(Ter. Ed.) Chapter 260, Section 2, was 
amended in 1948 reducing the period of 
limitations in tort actions to two years, this 
amendment to take effect January 1, 1950. 
The result of this new Section 2(A) is to 
bar any causes of action accruing between 
January 1, 1950, and October 14, 1952, the 
latter date being two years prior to the 
institution of this suit. The plaintiff is still 
free to prove damages from any injury 
which may have been inflicted to his busi- 
ness during the periods between the date of 
incorporation and January 1, 1950, and Octo- 
ber 14, 1952, to date. 


[Rulings] 


In conclusion, the defendants’ motion for 
summary judgment is granted against Image 
and Sound Service Corporation. As against 
Image and Sound Service Corporation of New 
England, the motion is allowed with respect 
to any causes of action which may have 
accrued between January 1, 1950, and Octo- 
ber 14, 1952. 
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[f] 68,582] John E. McCarroll et al., Respondents v. Los Angeles County District 
Council of Carpenters et al., Appellants. 


In the California District Court of Appeal, Second District, Division One. Civ. No. 
21625. Dated December 10, 1956. 


_Appeal from an order of the Superior Court of Los Angeles County granting a pre- 
liminary injunction. PHitericK McCoy, Judge. Reversed. 


California Cartwright Act 


Combinations and Conspiracies Under State Laws—Labor Unions—Application of 
Antitrust Laws to Labor Unions.—A labor union did not violate the Cartwright Act 
when its members refused to work under conditions which they asserted were detrimental 
to their general welfare. The provision of the Cartwright Act which states that labor is 
not a commodity excepts from the operation of the Act combinations of laborers for a 
purpose of furthering their interest by collective bargaining. It is only where unions 
depart from their normal and legitimate objects and engage in an actual combination or 
conspiracy in restraint of trade that they are not exempted from the provisions of the 
Cartwright Act. It could not be said that the union’s conduct was not reasonably related 
to working conditions and the right and purpose of collective bargaining. A dispute had 
arisen between the union and an employer as to the number of employees the employer 


could transfer from the jurisdiction of any other local union. 
See Combinations and Conspiracies, Vol. 1; J 2441.05. 
For the appellants: Arthur Garrett and James M. Nicoson. 


For the respondents: Hill, Farrer & Burrill. 


[Nature of Action] 


Wuire, Presiding Justice [In full text 
except for omissions indicated by asterisks]: 
This action was instituted by plaintiffs and 
respondents (hereinafter referred to as re- 
spondents) for specific performance, injunc- 
tion and damages against defendants and 
appellants (hereinafter referred to as appel- 
lants). By their second amended complaint 
respondents alleged that appellants had 
engaged in a course of conduct, and by 
directions, instructions and orders have en- 
gaged in strikes, and have induced em- 
ployees of employers to engage in the 
strikes or other concerted refusal to work 
on materials and to perform services for 
respondents’ general contractors, the pur- 
poses thereof being (1) to compel the gen- 
eral contractors to withdraw their business 
relations with respondent and to cease doing 
business with respondent, (2) that respond- 
ent through its membership in the Building 
Contractors Association of California, Inc., 
was a party to “Master Labor Agreement” 
with appellants and others and that appel- 
lants had refused to perform certain obliga- 
tions under that agreement, and (3) that the 
conduct alleged was violative of the Cart- 
wright Act of the State of California. 
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[Preliminary Injunction] 


In the court below numerous affidavits 
were filed, and oral testimony was received, 
resulting in the issuance of a preliminary 
injunction, from which order appellants 
prosecute this appeal. 


[Collective Bargaining Contract] 


The first cause of action alleges that re- 
spondents and appellants were and are par- 
ties to a collective bargaining agreement 
known as the “BCA-AF of L Master Labor 
Agreement.” That the agreement provides 
that contractors shall have entire freedom 
of selectivity in hiring, and may discharge 
any employee for just cause; that contrac- 
tors shall first call upon a local union having 
work or area jurisdiction for such men as 
the contractors may from time to time need 
and that the local union shall immediately 
furnish to the contractors the required 
number of qualified and competent work- 
men needed by the contractor; that the 
local union will furnish each such required 
competent workman or skilled mechanic to 
the contractors by use of a written referral; 
that if after 48 hours’ notice, the local union 
shall not furnish the workmen requested by 
the contractor, the contractor may procure 
workmen from any other source; that if 
men are so employed the contractor will 
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report to the local union each such work- 
man by name. 

That the collective bargaining agreement 
further recites that contractors may transfer 
workmen from the jurisdiction of one local 
union to the jurisdiction of another local 
union up to the maximum permitted by the 
by-laws of the craft involved, but in any 
event they may transfer up to 10 per cent 
of their current requirements; that workmen 
employed by any contractor under the terms 
of the agreement shall not be removed nor 
transferred by the union without the prior 
approval of the contractor. 

That the contract also provides that all 
grievances or disputes arising between the 
parties over the interpretation or application 
of the terms of the agreement shall be set- 
tled by arbitration and that during the term 
of the agreement the union shall not “call, 
or engage in, sanction, or assist in a strike 
against, or any slow-down or stoppage of 
work of the contractors.” That the contract 
further provides that the union will require 
its members to perform their services for 
the contractors when required by the con- 
tractor so to do. 


That the agreement provides that the 
employer shall determine the number of em- 
ployees and classifications required to per- 
form any operation and that the contractors 
and the unions recognize the necessity of 
eliminating restrictions on production and 
that nothing shall be permitted that restricts 
production or increases the time required to 
do the work and that no limitation shall be 
placed upon the amount of work which the 
employee shall perform, nor shall there be 
any restriction against labor saving devices. 


That the collective bargaining agreement 
further provides that any provisions in the 
working rules of the union in conflict with 
the terms of the agreement between the par- 
ties shall be deemed waived. 


[By-Laws] 


The complaint further alleges that Sec- 
tion 16(f) 1 and 2 of the by-laws of the 
defendant Los Angeles County District 
Council of Carpenters provides: 


“A local union must honor a request 
(for a work order) from a Contractor, 
providing he names the individual mem- 
ber of our brotherhood whom he desires 
to have cleared to his job. The honoring 
of requests by local unions and their rep- 
resentatives shall be mandatory providing 
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the privilege is not abused by the Con- 
tractor, and that he does not exceed at 
any time 50% of the carpenters needed 
for that particular job.” 


[Transfer of Employees] 


The complaint then alleges that respond- 
ents entered into a contract to do carpentry 
work in Palmdale, California, and that im- 
mediately thereafter, defendant Nukala (a 
union official) arrived on the job site and 
informed respondents that they would not 
be allowed to transfer more than 10 per 
cent of their employees from the jurisdiction 
of any other local union. The respondents 
requested men from defendant Nukala and 
the men transferred were unqualified and 
incompetent. Respondents thereupon gave 
defendant Nukala notice to that effect and 
after the expiration of 48 hours respondents 
procured workmen from other sources. 
That at no time did the number of em- 
ployees who were transferred from the juris- 
diction of other local unions exceed 50 
per cent of the current requirements of 
respondents. Defendant Nukala thereupon 
placed respondents on the “out-of-bounds” 
list, and refused to honor requests from re- 
spondents for a work order for specifically 
named men. 


The complaint further alleges that on a 
subsequent job in Palmdale, California, re- 
spondents requested men from defendant 
Nukala; that the men referred were unquali- 
fied and incompetent; that respondents were 
refused job requests for members of the 
appellant unions whom respondents desired to 
have “cleared” to the job by use of a written 
referral; that defendant Nukala at all times 
refused to honor these requests; that re- 
spondents sought to transfer 14 regular 
employees of respondents from Los Angeles 
to Palmdale; that respondents requested 
written referrals or work orders for these 
men; that the 14 men constituted less than 
50 per cent of the current requirements of 
respondents on the job; that defendant 
Nukala refused to issue written work orders 
and thereupon called a strike of respond- 
ents’ employees and shut the job down for 
the stated reason that respondents were al- 
legedly “labor contractors”; that approxi- 
mately two weeks later the strike was called 
off by defendant Nukala and the dispute 
submitted to arbitration; that the Arbitra- 
tion Board ruled that labor contracts are 
not illegal under the Master Labor Agree- 
ment and that respondents were not labor 
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contractors; that respondents suffered sub- 
stantial damage due to the strike and the 
refusal to furnish competent workmen, or 
honor work requests submitted by respondents. 


The complaint further alleges that there- 
after on other jobs being performed by re- 
spondents in other Southern California areas, 
the local unions furnished incompetent and 
unqualified workmen, thereby causing dam- 
aging delay to respondents; that the local 
unions refused to honor written referrals 
or work orders for specifically named men 
and refused to permit respondents to trans- 
fer more than 10 per cent of their em- 
ployees to the job; that on May 21, 1954, a 
strike was called of respondents’ employees 
on the Arrow Gardens Tract for the reason 
that respondents were allegedly violating 
state safety regulations; that four days later 
the strike was called off and on the follow- 
ing day a state safety inspector inspected 
the tract for violations of state safety regu- 
lations and in the presence of certain de- 
fendants did state that there were no violations 
of state safety regulations. 


The complaint further alleges that on 
June 9, 1954, all of respondents’ jobs were 
shut down for the reason that respondents 
were allegedly labor contractors. 


[Jurisdiction] 


Appellants first contend that the court did 
not have jurisdiction over the subject matter 
of this litigation and was without authority 
to grant a preliminary injunction because 
respondents through their membership in 
the Building Contractors Association of 
California came within the exclusive juris- 
diction of the National Labor Relations 
Board under the National Labor Relations 
Act, as amended (Public Law 101—80th 
Congress—chap. 120—I1st Session). * * * 

We are persuaded that the instant case 
comes within the purview of the rule that 
a state court must decline jurisdiction in 
deference to the federal board because the 
facts pleaded reasonably bring the con- 
troversy within the sections of the federal 
act prohibiting these practices, and where 
the conduct here complained of, if not pro- 
hibited by the federal act, may be reason- 
ably deemed to come within the protection 
afforded by that act (Charles H. Benton, Inc. 
vy. Painters Local Union No. 333, supra, 45 
Cal. 2d 677, 681). 
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[Califorma Antitrust Law] 


By reason of the foregoing conclusion at 
which we have arrived it becomes unneces- 
sary to discuss or decide the remaining 
issues tendered on this appeal other than 
respondents’ contention that their third 
cause of action for injunctive relief comes 
within the purview of the California statute 
known as the Cartwright Act (Bus. & Prof. 
Code, §§ 16700-16758). It is their contention 
that the alleged concerted activity of appel- 
lants is designed to force them out of busi- 
ness and is therefore actionable under Sec- 
tion 16720 of the Business and Professions 
Code, which in general prohibits any com- 
bination in restraint of trade or commerce. 
There is no allegation in the amended com- 
plaint that appellants have combined with 
employer groups to accomplish the ends 
sought, as was the case in Overland Publish- 
ing Co. v. H. S. Crocker Co., 193 Cal. 109, 
113, and Kold Kist Inc. v. Amalgamated Meat 
Cutters [1950-1951 TrapE Cases { 62,695], 
99 Cal. App. 2d 191, 193, relied upon by 
respondents. 


Section 16703 of the Business and Pro- 
fessions Code reads as follows: 

“Labor Not Commodity: Within the 
meaning of this chapter, labor, whether 
skilled or unskilled, is not a commodity.” 

This Section must be held to have been 
intended to except from operation of the 
Cartwright Act combinations of laborers for 
a purpose of furthering their interest by col- 
lective bargaining (Schweizer v. Local Joint 
Executive Board [1953 TravE CAsEs 67,620], 
121 Cal. App. 2d 45, 51). It is only where 
unions depart from their normal and legiti- 
mate objects and engage in an actual com- 
bination or conspiracy in restraint of trade 
that they are not exempted from the provi- 
sions of the Cartwright Act. The gist of 
respondents’ third cause of action is that the 
acts and conduct of appellants as alleged in 
their first cause of action are in violation of 
the aforesaid Cartwright Act, “in that the 
purpose of defendants’ conduct and acts is 
to carry out restrictions in the trade of 
plaintiffs.” 

The allegations relied upon by respond- 
ents present a situation where the members 
of a labor union refused and threatened to 
refuse to work under conditions which they 
asserted were detrimental to their general 
welfare. Can it be said that the conduct 
here in question is not reasonably related 
to working conditions and the right and 
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purpose of collective bargaining? We think 
not. In the case of In re Blaney, 30 Cal. 2d 
643, where a statute making secondary boy- 
cotts unlawful was involved, the court said 


(at p. 648): 
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spiracies which interrupt interstate trans- 
portation.’ ” 
We are inclined to the view that the same 
must be said of the Cartwright Act. This 
statute has been in force for many years, 


and it cannot be assumed that it was overlooked 
during the rendition of the many decisions 
of the courts of California with respect 
to the lawfulness of such acts as are 
complained of here. We conclude that no 
violation of the Cartwright Act appears and 
that the acts of appellants alleged in re- 
spondents’ amended complaint, do not con- 
stitute a combination in restraint of trade 
within the meaning of that Act. 


“It is now settled law that workmen 
may lawfully combine to exert various 
forms of economic pressure upon an em- 
ployer, provided the object sought to be 
accomplished thereby has a reasonable 
relation to the betterment of labor condi- 
tions and they act peaceably and honestly.” 


And in Apex Hosiery Co. v. Leader [1940- 
1943 TraveE Cases § 56,039], 310 U. S. 469, 
where a restraint of trade was involved, the 
court said: 


“‘But the Sherman Act admittedly does 
not condemn all combinations and con- 


The order appealed from is reversed. 


Doran, J., and Fourrt, J., concurred. 


[] 68,583] The Atlantic Refining Company v. Joseph Sobocinski. 


In the Pennsylvania Court of Common Pleas, Lycoming County. 3 September Term, 
1956. In Equity. Dated December 20, 1956. 


Pennsylvania Fair Trade Act 


Fair Trade—Pennsylvania Fair Trade Act—Nonsigner Provision—Constitutionality.— 
In a fair trade enforcement action brought by an oil company against an operator of a 
gasoline station, who had not signed the oil company’s fair trade contract covering its 
gasoline, the court held that the Pennsylvania Fair Trade Act is constitutional, that the 
Act is valid and enforceable against nonsigners, and that the Act is valid and enforceable 
against one who purchases through an intermediate distributor and not directly from 
the fair trader. 


See Fair Trade, Vol. 1, J 3085.40, 3258.40. 


Fair Trade—Commodities Which May Be Fair Traded—Gasoline—In a fair trade 
enforcement action, the court found that an oil company’s gasoline is a commodity within 
the meaning of the Pennsylvania Fair Trade Act because it is sold from vending equip- 
ment bearing the company’s trade-mark, and that the company’s gasoline is a commodity 
which is in fair and open competition with commodities of the same general class pro- 
duced by others. 


See Fair Trade, Vol. 1, § 3145. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Policy— 
Use of Trading Stamps.—A nonsigner’s contention that a fair trader could not assert 
its fair trade rights against him because the fair trader acquiesced to the use of trading 
stamps by its dealers was rejected. Since the dealer who issued trading stamps sold the 
fair trader’s gasoline at a price above the established fair trade price, taking into con- 
sideration the price the dealer paid for the trading stamps, the question whether the 
issuance of trading stamps with the sale of fair traded items constitutes a violation of 
the Pennsylvania Fair Trade Act was not before the court. Also, it was held that the 
burden is on the nonsigner to show that the fair trader had not pursued a vigorous 
campaign of enforcement against others. 


See Fair Trade, Vol. 1, { 3294.40, 3440.40. 
For the plaintiff: John Barbe Cupp, of Williamson & Cupp. 
For the defendant: Martin M. Fine. 
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[Fair Trade Suit] 


Suit. to enjoin Defendant from selling 
Plaintiff’s gasoline at prices less than those 
fixed by fair trade agreement. 


Greevy, Judge [In full text]: The Plain- 
tiff, the Atlantic Refining Company, by a 
complaint in equity, requested a preliminary 
injunction to restrain the defendant, Joseph 
Sobocinski, from selling Atlantic gasoline 
at prices less than those fixed “by fair 
trade agreement.” The Court issued a rule 
to show cause why a preliminary injunction 
should not be issued and set a date for 
hearing. Prior to the return day the parties 
entered into a stipulation that a full hearing 
on the merits should be held and the issue 
decided by the Court whether a permanent 
injunction should issue restraining the de- 
fendant, his agents, employees, from adver- 
tising, offering for sale, or selling Atlantic 
gasoline at prices less than the stipulated 
minimum retail prices established pursuant 
to the Pennsylvania Fair Trade Act. 


A full hearing was entered into, the testi- 
mony transcribed and briefs filed by coun- 
sel for both parties. 


We make the following. 


Findings of Fact 


1. The Atlantic Refining Company is a 
Pennsylvania corporation with its principal 
place of business in Philadelphia, Pennsyl- 
vania, and is engaged in the business of 
refining and selling gasoline of various 
grades for resale by retailers to the public 
throughout the Commonwealth of Pennsyl- 
vania, including Lycoming County. 

2. That Joseph Sobocinski, the Defendant, 
is an individual doing business under the 
name of Greystone Service Station, in Wil- 
liamsport, Lycoming County, Pennsylvania, 
and is engaged in the sale of gasoline at 
retail. 

3. That the Plaintiff’s gasoline is sold to 
the consuming public by the Defendant 
from vending equipment bearing Atlantic 
trade mark and brand. 

4. That the Plaintiff, by advertisement, 
has established a valuable reputation for 
good will for such gasoline and for the 
name, brand and trade mark under which it 
is produced and sold. 

5. That pursuant to the Pennsylvania 
Fair Trade Act the plaintiff has entered 
into fair trade agreements with numerous 
gasoline retailers in the Commonwealth of 
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Pennsylvania and more particularly in Ly- 
coming County, all in the same form, under 
which Plaintiff stipulated minimum retail 
prices for its regular and premium grades 
of gasoline, which agreements are in force 
and effect. 


6. That the Plaintiff is engaged in a 
business within the Act of 1935, P. L. 266, 
as amended by the Act of 1941, P. L. 128 
(73 P. S. 7) hereinafter referred to as 
“the Act.” 


7. That the gasoline of the Plaintiff is a 
commodity within the meaning of “the Act” 
as it is sold from vending equipment i. e. 
pumps bearing Plaintiff's name and trade 
mark and the gasoline “bears” Plaintiff’s 
trade mark within the meaning of “the 
Acta 

8. That the Fair Trade agreement en- 
tered into by Plaintiff is a “contract” within 
the meaning of “the Act” and is valid and 
enforceable even though the Defendant buys 
Plaintiff's goods through an intermediate 
distributor. 

9. That the Fair Trade agreement is 
valid and enforceable against the Defendant 
even though the Defendant is a non-signer 
of the “contract.” 

10. That the Plaintiff’s gasoline is a com- 
modity “which is in fair and open competi- 
tion with commodities of the same general 
class produced by others.” 

11. That the Defendant was notified by 
the Plaintiff of the existence of the Plain- 
tiff’s Fair Trade agreement with other re- 
tailers and also of the stipulated minimum 
retail prices for the commodity established 
under these agreements. 


12. That Defendant had notice that the 
Plaintiff's Fair Trade agreements. and Fair 
Trade prices applied to him. 


13. That after Defendant had notice he 
advertised consistently, knowingly and wil- 
fully at prices below the published mini- 
mum Fair Trade prices, to wit, Defendant 
advertised on the pumps prices of gasoline 
at 27 cents and 30 cents per gallon, whereas 
the minimum Fair Trade prices were 27.9 
cents and 30.9 cents per gallon respectively. 


14. That after notice Defendant consist- 
ently, knowingly and wilfully sold below 
the published minimum Fair Trade prices, 
to wit, Defendant sold gasoline at 26 cents 
and 29 cents per gallon, whereas the mini- 
mum Fair Trade prices were 27.9 and 30.9 
cents per gallon respectively. 
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15. That the Plaintiff’s enforcement against 
others has been both reasonable and diligent. 


16. That the Plaintiff has pursued a 
vigorous enforcement of its Fair Trade 
Agreement and there is no evidence of any 
other violation of Plaintiff’s Fair Trade 
agreement, except the violation by the De- 
fendant. 


Discussion 
[Pennsylvania Act] 


The Pennsylvania Fair Trade Act super, 
Section 1, provides: 


“No contract relating to the sale or 
resale of a commodity which bears, or the 
label or content of which bears, or the 
vending equipment from which said com- 
modity is sold to the consumer bears the 
trade-mark, brand or the name of the 
producer or owner of such commodity, 
and which is in fair and open competition 
with commodities of the same general 
class produced by others, shall be deemed 
in violation of any law of the State of 
Pennsylvania by reason of any of the 
following provisions which may be con- 
tained in such contract. 


“(a) That the buyer will not resell such 
commodity, except at the prices stipu- 
lated by the vendor. 


“(b) That the buyer of such commodity 
require upon his resale of such com- 
modity that the purchaser from him agree 
that such purchaser will not in turn re- 
sell except at the price stipulated by the 
vendor of the buyer. 


“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: 


“(a) In closing out the owners stock 
for the purpose of discontinuing deliver- 
ing any such commodity. 

“(b) When the goods are damaged or 
deteriorated in quality, and notice is 
given the public thereof. 


“(c) By any officer acting under order 
of any court or in the execution of any 
writ or distress.” 


Section 2 of the Act provides: 


“Wilfully and knowingly advertising, 
offering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of section one of this act, 
whether the person so advertising, offer- 
ing for sale, or selling is, or is not, a 
party to such contract, is unfair competi- 
tion and is actionable at the suit of such 
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vendor, buyer or purchaser of such com- 

modity.” 

[Constitutionalty] 

This Act was held constitutional by the 
Supreme Court of Pennsylvania in its opinion 
filed June 27, 1955, Burche Co. v. General 
Electric Co. [1955 TrapE Cases { 68,078] 
382 Pa. 370. In the case of Bristol-Myers 
Co. v. Lit Bros. Inc. [1932-1939 TRADE CASES 
7 55,227] 336 Pa. 81, the Supreme Court 
set forth the purpose and scope of the Act. 


It has been held that the Act is con- 
stitutional even though it applies against 
non-signers of the contract as well as those 
parties that do not deal directly with the 
manufacturer but deal through an inter- 
mediate distributor. 


[Trading Stamps] 

There is only one principal defense set 
forth by the Defendant, to wit, that the 
Plaintiff, by reason of its acquiescence to 
the use of trading stamps by others is not 
now in a position to assert its rights against 
the Defendant. 


The only testimony in regard to use of 
trading stamps is that one Atlantic Dealer, 
H. F. Roan, gives stamps with the pur- 
chase of gasoline, which stamps cost him, 
the dealer, two and a half cents on the 
gross or five cents on each two-dollar pur- 
chase. The testimony shows that his charge 
for gasoline is one cent above the mini- 
mum which is established. Therefore he 
sells the fair-traded gasoline above the 
established price and this takes into con- 
sideration the price that he pays for the 
trading stamps. There is no testimony be- 
fore us that green stamps have been given 
where the minimum price has been charged. 
The question of whether the issuance of 
trading stamps with the sale of fair traded 
items constitutes a violation of the Act is 
not before us for consideration. (Note. 
The Supreme Court, in the case of Bristol- 
Myers Co. v. Lit Bros. Inc., supra, held that 
the giving of trading stamps is not a viola- 
tion of the Fair Trade Act. The question 
is now before the Supreme Court again in 
the case of David Gever, et al. v. American 
Stores Co.). 


[Enforcement Activity] 

We hold that the burden is on the De- 
fendant to show that the Plaintiff has not 
pursued a vigorous campaign of enforce- 
ment against others and that Plaintiff has 
failed in its proof. 


© 1957, Commerce Clearing House, Inc. 
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Conclusions of Law 


1. That the Act of 1935, P. L. 266, as 
amended by the Act of 1941, P. L. 128 (73 
P. S. 7, et seq.) commonly called Fair Trade 
Act, is constitutional. 

2. That the Plaintiff has executed a Fair 
Trade agreement in conformity with this 
Act. 

3. That Plaintiff is engaged in a business 
within the meaning of the Act. 

4. That the Act is valid and enforceable 
against non-signers. 

5. That the Pennsylvania Fair Trade Act 
is valid and enforceable against one who 
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purchases commodities through an inter- 
mediate distributor and not directly from 
the Plaintiff. 

6. That the Plaintiff published its Fair 
Trade prices to the Defendant. 

7. That the Defendant has sold and ad- 
vertised below these prices. 


8. That this constitutes a violation of 
the Act by the Defendant. 

9. That the Defendant has violated the 
Fair Trade agreement and will be enjoined 
from any further violation. 

10. That the violation of Defendant is 
not one specifically permitted by the Act. 
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ANTITRUST CONSENT DECREES 


Advertising 
American Assn. of Advertising Agencies, Inc. (DC 
INGA ODG) i... has 5 on ae eee { 68,252, 68,330, 68,361 
Books 


Meredith Publishing Co. (DC N. Y.; 1956) . .] 68,359, 68,373 


Business machines 
International Business Machines Corp. (DC N 
POSG) ke 5s. 2a oe emanate ae eee I 68, 34s, 68,568 


Cigar making machinery 
International Cigar Machinery Co. (DC N. Y.; 


LO56 trae Rake Se Pon ee eee { 68,426 
Containers 
Continental: Can‘ €o,, Ine 4G Cal 1956) naan { 68,476 
Crankshafts 
Ole Crankshatt.Co. (DC Ono 1956) ar ae eee J 68,329 


Electrical equipment 
Natl. Electrical Contractors Assn., N. J. Chapter, 
Baer CN Sc 956 nr coe eee { 68,413, 68,534 


Fish, smoked 
Fish Smokers Trade Council, Inc. (DC N. Y.; 1956)... § 68,331 


Florists’ telegraph delivery 
Florists’ Telegraph Delivery Assn. (DC Mich.; 


F956). 2. hos VAs henge Rem eet ee ee J 68,367 
Fuel oil 
Haverhill Fuel Oil Dealers’ Assn. (DC Mass. ; 1956).. § 68,492 
Gasoline 
Garden State Retail Gasoline Dealers Assn., Inc. 
GOCANE. JeseLOSG)e (hae teeth Ge aay eee J 68,493 
Gear cutting machines 
Michigan ool Co. (DC Miche 1956)ee eee J 68,290 
Hotels 
Hilton. Elotels-Corp. (Gs 1056 ee ee 7 68,253 
Linen supplies 
Natl. Limenservice Corps (DG Ga. 1956)e aes 7 68,398 
Linen supplies, dispensing cabinets, and industrial 
laundries 
Chicago: Towel €o7v (DCL 1956) eee 7 68,543 
Liquor 
Memphis Retail Package Stores Assn., Inc. (DC 
enn. 71956) ...7. 2.2. eee J 68,383 
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Milk 
Anderson Dairy, Inc. (DC Nev.3 1956) 5... 0 2oa.. q 68,284 


Motion pictures 
Scuine giv very DGNeY. 71950). «1.400. ee we {| 68,580 


Movers of household goods 
Aero Mayflower Transit Co., Inc. (DC Ga.; 1956)... { 68,526 


Music publishers 
American Society of Composers, Authors & Pub- 


isberon GaN Wy O56) anhiacen aati { 68,524 

Paper towels and paper towel dispensing cabinets 

CrowntZellerbach? Corp. (DE INl371956)", ........ J 68,544 
Radios, phonographs, and television sets 
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Telephones 
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Natl. Wrestling Alliance (DC Iowa; 1956)........ {68,507 


72,349 


72,350 


ATTORNEY GENERALS’ OPINIONS 


Wisconsin 


Non-contingent gifts, legality under sales below cost 
law 
Opinion of Decenibers22, 1955.5) oe) ae fee tee { 68,322 


yOPAIY 


FEDERAL TRADE COMMISSION CASES 


Accounting firm 


sEittiec( DEN. Vi 81956) oR 
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Newspaper 

Trade Union Courier Publishing Corp. (CA-3; 1956) 
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Drew.63 Co, Inc) (CA-2 > 1950\a. = oa, eee ee { 68,408 

Réddi-Spred Corp. (CA-3; 1956) .. 722 Sahatoeas & { 68,251 
Paper 

Nackie Paper Co. (CA-7; 1956)... BEereerRee 70M { 68,270 
Photograph albums 

Kalwajtyss(CA-/ * 1950) 0 fo ne © en ee q 68,525 
Pillows 

Bachwalter (CA-2:;; 1996)% i 0.2) an oh ek 49 7 68,425 

Northern Feather Works, Inc. (CA-3; 1956)...... J 68,366 

Purofied Down Products Corp. (DC N. Y.; 1956)... {[ 68,353 

Salisbury Gom(CA-8 91996). ..:4.. en ae ee. 7 68,364 
Price discrimination 

Anierican Crayon" ComCUMsS: Sup, Cty 1950 ne, ae J 68,497 

Edelmann Co CC A272 1956) 0) o: eee oie { 68,558 

Moog lndustriesy Inc, COAZS e006) eee ee { 68,527 
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Whitaker Cable Corp) (CA-7* 195678 ee ee J 68,559 
Price fixing combination 

Nackte Paper-Con (CA-7- 11950) ha ae J 68,270 
Radio commercials 
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Violation of court decree 
olcim Corp. tnire (CAD C105) ce nay see { 68,570 


ROBINSON-PATMAN ACT CASES 


PRICE DISCRIMINATION—Sec. 2(a) 


Allegations necessary to state cause of action 
Baim & Blank, Inc. v. Warren-Connelly Co., 


Inc. (DC N. Y.; | BE oy eee aR Rats Mee) 7 68,285, 68,388 
County Theatre eee v. Paramount Film Dis- 

tibutmgsCorpm(bC ras 1956)..). arabe ba wes { 68,500 
Jersey Tire Co., Inc. v. Philco Distributors, Inc. 

COGN oY 3 : 1956) Waits Mane oR hal hen { 68,380 
Nagler v. Admiral Corp CDC INS Ye 9564ne ee { 68,449 


Commodities of “like grade and quality” 
Moog Industries, Inc. v. FTC (CA-8; 1956). .... J 68,527 


Competitive trade area 
Baim & Blank, Inc. v. Warren-Connelly Co., Inc. 


(CD aN iis LOO) hewmen T 68, 285, 68,388 
iaes Opera Co. v. Twentieth Century-Fox Film 
Corp: (GATED 956 hoy piso. STG Genk 7 68,403 
Jersey Tire Co., Inc. v. Philco Distributors, Inc. 
(DG Ness 1956) GI FUL eet ae ee Pee J 68,380 
Nagler v. Admiral Corp. (DC N. Y.; 1956)...... 1 68,449 
Cost savings and accounting procedure 
Reid v. Harper & Brothers (CA-2; 1956)........ { 68,419 
Discounts and rebates 
tedelaramnise: Conv. [OL CA CALA ALSO s,s. ea 7 68,558 
Moog Industries, Inc. v. FTC (CA-8; 1956)..... J 68,527 
Whitaker Cable Corp: v: FTC (CA-7; 1956)... { 68,559 
Dissolution of corporate defendant after return of in- 
dictment 
U. S. v. Maryland and Virginia Milk Producers 
Aeon ane. (OG) CeOnGh wn. 7 ar tok ince a 7 68,518 


Indirect price discrimination by reason of other trans- 
actions between buyer and seller 
Sachs v. Brown-Forman Distillers Corp. (CA-2 


RSG er ae ce en RE Vonks 1 68,396 
Injury to competition 

Mredelmann-GCorveFTE (CAz7 71956) 25. J 68,558 

Moog Industries, Inc. v. FTC (CA-8; 1956)..... { 68,527 


Whitaker Cable Corp. v. FTC (CA-7; 1956)... . § 68,559 


Jurisdiction of state court 
Gheen v. Construction Equipment Co. (Sup. Ct. 3 
eset Sad eens). eed ons. il... Ton 7 68,451 
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Lower prices to retailers than to wholesaler 
Krug v. International Telephone & Telegraph 


Corp, (DC -Niai. 195000 6.0) ieee 1 68,387 
Standard Oil Co. v. Brown (CA-5; 1956)... .. =, <7 68,923 
Standard Oil Co.-v. FTC (CA+7; 1956) 226: esas 7 68,332 


Whitaker Cable Corp. v. FTC (CA-7; 1956) .... 68,559 


Motion picture licensing as within scope of Act 


County Theatre Co. v. Paramount Film Dis- 
tributing)Gorp(DC Pai 956 sek Jk ott & J 68,500 


Violation of Act as defense to suit for declaration of 
invalidity of patent 
Vanity Fair Mills)yInewwhpeusicks (DC INaals} 
$956) ".y aie 2, A er ee coe eee J 68,522 


GOOD FAITH MEETING OF COMPETITION 
DEFENSE —Sec. 2(b) 


Competitive price, legality of 


Standard Oil Co. v. Brown (CA-5; 1956)... 0: J 68,523 
Standard*Oil! Coty F ECM CAM7-71956))<. 28 ee 7 68,332 
Good faith, evidence of 
Standard Oil Cow i VC 1 GA- 7) 1056) eee { 68,332 
Interrogatory 
Delaware Tool Steel Corp. v. Brunner & Lay, 
Inc. CDC Dely M956): em yc ae § 68,437 


Meeting competition, evidence of 
B. Edelmann*& Co vi JFTC2(CAS75 1956), 1 Sots { 68,558 
Whitaker Cable Corp. v. FTC (CA-7; 1956)... .. § 68,559 


PAYMENTS FOR SERVICES OR FACILITIES— 
Sec. 2(d) 
Allowance granted to retailer but not to wholesaler 


Krug v. International Telephone & Telegraph 
Conp,.CD Callen) ciel 956) (a9. ear cee 1 68,387 


Enforcement of Federal Trade Commission order 
FTC v. American ‘Crayon Co. (U.:SiSupmGe.; 
1956) —..... Sakon «Saya ee oe { 68,497 


FURNISHING OF SERVICES OR FACILITIES— 
Sec. 2(e€) 


Services unconnected with sale of like commodities 
eroniner.v.. Ups. steel: Gorpen(@nme 1956). «2.59 68,344 


Robinson-Patman Act Cases 72 3 §5 


INDUCING OR RECEIVING DISCRIMINATION— 
Sec. 2(f) 


Retailer’s receipt of prices and allowances not given 
to wholesaler 


Krug v. International Telephone & Telegraph 
Corps 4G Were 95G ee eae pane 4 { 68,387 


UNLAWFUL TO BE PARTY TO DISCRMINATION, 
DISCRIMINATION IN DIFFERENT AREAS, 
AND SALES AT UNREASONABLY 
LOW PRICES—Sec. 3 


Competing sellers, applicability to 
Stanton wellexas Go.ECDC Flat 955)oasielS J { 68,496 


Constitutionality 
Vance v. Safeway Stores, Inc. (DC N. M.; 1956). - J 68,266 


Interrogatories 
Delaware Tool Steel Corp. vy. Brunner & Lay, 
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Intrastate commerce, discrimination in 
Vance v. Safeway Stores, Inc. (DC N. M.; 1956).. { 68,266 


Private actions, right to maintain 
Mackey v. Sears, Roebuck & Co. (CA-7; 1956)... ¥ 68,519 
Nashville Milk Co. v. Carnation Co. (CA-7; 
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Vance v. Safeway Stores, Inc. (CA-10; 1956).... 68,538 
Waldes Kohinoor, Inc. v. Stabile (DC N. Y.; 
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Punitive damages 
Stanton vel éxas Go. (DEC ‘Fla; 1955). .<.-. .. 168496 


“Purchaser” through middleman 
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iilein vw sronel orp, (GA-o* LOSOier ce ag ae { 68,485 
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STATE FAIR TRADE ACT CASES 


MILLER-TYDINGS AMENDMENT TO SHERMAN ACT 


Contract between drug manufacturer-wholesaler and competing 
independent wholesalers invalid 
United States v. McKesson and Robbins, Inc. (U. S. Sup. 
CET 1050) ek ts hi ee oe { 68,368 
Contract between oil company and competing retail gasoline 
service stations invalid 


Esso Standard Oil Co. v. Secatore’s Inc. (DC Mass.; 1956) { 68,547 


McGUIRE AMENDMENT TO FEDERAL TRADE 
COMMISSION ACT 


Constitutionality upheld 
General Electric Co. v. Kimball Jewelers, Inc. (Mass. Sup. 


eo gn ocho gots RO Rie MIE SOIR tee ee MP rua Orc ar een ne J 68,547 
United States v. McKesson and Robbins, Inc. (U. S. Sup. 
E1956) Ee See ree oe ice OPER Rete eee eee 1 68,368 
State Act enforcible under McGuire Act against nonsigning 
local vendee who sells in another state 
General Electric Co. v. Masters Mail Order Co. (DCN. Y.; 
1956) USE BEG: Hh PR Ps EEE ee, EE ie {| 68,503 
State Act nonsigner provision rendered enforceable by McGuire 
Act 
Tichenor Antiseptic Co. v. Schwegmann Bros. Giant Super 
Mintle tsnGea.aC tact Ai Ds LS) meant eee eae ere en { 68,250 
State Act not made applicable by McGuire Act to sales by mail 
order company in non-fair trade state to residents of fair 
trade state 
Bissell Carpet Sweeper Co. v. Masters Mail Order Co. 


(CD CoM 956) oe tee Mr cedaols See ree ane a { 68,326 
State Act not validated by McGuire Act 
Sunbeam Corp. v. Richardson (DC Ky.; 1956)............ {| 68,407 
Se Act re-enactment unnecessary after passage of McGuire 
ct 
Home Utilities Co., Inc. v. Revere Copper and Brass, 
Ine. (Md=-Ct. of App.; LO5G)are yi i, Seamer yan teat J 68,316 
Tichenor Antiseptic Co. v. Schwegmann Bros. Giant Super 
Miarietsy Glan (©t. ole Ap pss L950) cee eee cree ee eee 1 68,250 
State Act validation by McGuire Act not retroactive as to non- 
signers 
Sunbeam Corp. v. Oppenheim (Cal. Super. Ct.; 1956)..... 1 68,461 
ARIZONA 


Unconstitutionality of Act 


yas hee Co. v. Telco Supply, Inc. (Ariz. Super. 


“tastes ds pro Gas Aoi nee ae ere { 68,546 
CALIFORNIA 
Imprisonment for violation of consent decree 
In-re Mellman (Cal) Dist, Ct of Apo 31056)eeueeen ee { 68,328 


Injunction not enforcible when based on void act 
Sunbeam Corp. v. Oppenheim (Cal. Super. Ct.; 1956)..... 7 68,461 


State Fair Trade Act Cases 
COLORADO 
Constitutionality as applied to nonsigners upheld 
Rarkermben: Comve Zale (DG Coloc81O56): aan ee ee J 68,416 


Nonsigner provision of the Act unconstitutional 
Olin Mathieson Chemical Corp. v. Francis (Colo. Sup. Ct.; 


HOE 6) sees Ae ate Pe tt CD FEA ie eer a J 68,463 
Signer of contract enjoined from violating Act 
SunbeamaCoupaveerman, (WC Golo.) 1956). wee ae ¥ 68,565 
DELAWARE 


Contempt for violation of injunction enjoining retailer from sell- 
ing below fair trade prices 
Klein v. State of Delaware (Del. Sup. Ct.; 1956).......... J 68,541 
Property acquired for resale prior to the imposition of fair trade 


price not subject to Act 
State of Delaware v. Klein (Del. Ch. Ct.; 1956)..........- 68,406 


FLORIDA 


Inducing breach of fair trade contract not actionable 
Sunbeam Corp. v. Gilbert Simmons Associates, Inc. (Fla. 
Supt Cte 61956) Cees | Ae! bea? oh Reteeese panne teed J 68,563 


ILLINOIS 


Consent judgment restraining fair trade violation not subject 
to collateral attack 
Economy Food and Liquor Co. v. Frankfort Distillers ae 
COAST O56) mers canes . J 68,334 
Foreign corporation not Bet hericatl = io business in stake can 
maintain enforcement action in Federal District Court 
Fromm and Sichel, Inc. v. Zimmerman (DC IIL; 1986) _ Ae 08; 3862 
Temporary injunction granted where supporting aidauit con- 
sidered before answer 
Sunbeam Corp. v. Richard’s Appliances, Inc. (Ill. Ct. of 
A ppietol O56) td. Set. oath St aN Bee: Sed Ce done ete 7 re J 68,264 
Temporary injunction issued on conflicting affidavits reversed 
General Electric Co. v. American Wholesale Co. (CA-7; 
LOS6 eee re ote eth er eerns TA en COntn EN 5 Lede 2 ATION J 68,501 
Sufficient evidence that sales below fair trade prices were wilful 
General Electric Co. v. All-American Sales, Inc. (CA-7; 
1956) See ORES Sa ee ee ae ha ee Sno Mbt page ..... § 68,438 


KENTUCKY 


Nonsigner provision held unconstitutional 
General Electric Co. v. American Buyers Cooperative, Inc. 
GG. COOL ROE BR an tar art RO er cee en teat ase 2 7 68,341 


Sunbeam Corp. v. Richardson (DC Ky.; 1956)............ J 68,407 


LOUISIANA 


Constitutionality as applied to nonsigners 
Tichenor Antiseptic Co. v. Schwegmann Bros. Giant Super 


Markets (La. Ct. of App.; 195 6) Rat BRR REY Aree aed J 68,250 
Tichenor Antiseptic Co. v. Schwegmann Bros. Giant Super 
Mame tsu (clea mop tinge! 000) ae emeenes Stes atte. eG, 400) 
MARYLAND 
Antitrust violations as defense to enforcement of fair trade 
prices 
Matter of Baltimore Jewelry Co., mwiCNe MiaSupe Ct. 3 


MOS Ace fi. AM SUE: hokey Mews 0) Se atte { 68,321 
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State Fair Trade Act Cases 


Constitutionality of nonsigner provision upheld 
Home Utilities Co., Inc.. v. Revere Copper and Brass, Ine. 


(Mids Gt: oft Appi; 1956) 5.nae cena at ee: { 68,316 
Fair trading of outfit containing some non-fair trade items 
Eastman Kodak Co. v. Home Utilities Co., Inc. (DC Md.; 
NO5O) en eae a. eR ETS, ee {| 68,294 
Eastman Kodak Co. v. Home Utilities Co., Inc. (CA-4; 
1.056)) ines ss pacchewhtee he Goes, ea et nee ee J 68,382 


Injunction denied manufacturer because advertisements con- 
fused public as to fair traded and non-fair traded mattresses 
Krapsaw v>. Luskin (Md.tGirt (1056) See ee J 68,288 


Sales from non-fair trade jurisdiction to fair trade jurisdiction 
Bissell Carpet Sweeper Co. v. Masters Mail Order Co. 


(DCG Md ss1956)RE shana J 68,326 
MASSACHUSETTS 
Constitutionality as applied to nonsigners 
General Electric Co. v. Kimball Jewelers, Inc. (Mass. 
Supt “Cee l956) 0 as ee ener Car eee { 68,291 
Contempt for violation of injunction 
Sunbeam) Corp. va Quint (D@sMasse: MOSO sa eee ee J 68,315 


Contracts between competitors invalid 


Esso Standard Oil Co. v. Secatore’s Inc. (DC Mass.; 1956). {| 68,547 


Failure to enforce fair trade prices as defense 
Colgate-Palmolive Co. v. Dichter & Sons, Inc. (DC Mass.; 
LOSG) MESSE oe etcetera ee ee nee ee ne J 68,381, 68,494 


MICHIGAN 


Inducing breach of fair trade contract not actionable 
Sunbeam Corp. v. Hall of Distributors, Inc. (DC Mich.; 


LOSO) SSPE” PEA PE SASSO). ESE | BOERS .... §[ 68,504 
NEW JERSEY 
Commodities purchased at close out sales below fair trade prices 
subject to fair trade prices on resale 
Olin Mathieson Chemical Corp. v. Donnelly (N. J. Super. 
C1956) aS Lee RS co Mt he hs ee J 68,562 
NEW MEXICO 
Constitutionality upheld 
Skaggs Drug Center v. General Electric Co. (DC N. M.; 
INXS 0S mee ce re ET CoS RM OR Mie be a ecace { 68,471 
NEW YORK 
Close out sale as defense 
General Electric Co. v. Two Guys from Harrison, Inc. 
(NS YY. Sup? Cth 1954 int ee 0) eee it eer ae ie { 68,458 
Combination of fair traded and non-fair traded products 
Eastman Kodak Co. v. Siegel (N. Y. Sup. Ct.; 1956)...... { 68,273 
Eastman Kodak Co. v. Siegel (N. Y. Sup. Ct., App. Div.; 
TOSO) ie seer oe a ane geet er eee 1 68,410 
Complaint alleging violations of fair trade contracts dismissed 
for insufficiency 
Faber, Coe & Gregg, Inc. v. Korvette, Inc. (N. Y. Sup. Ct.; 
VO56)) CitSesiy poe Sesser ene eee Sener ene na J 68,491 
Constitutionality 
Eastman Kodak Co. v. Siegel (N. Y. Sup. Ct.; 1956)...... 1 68,273 


Contempt for violation of consent judgment 
Bissell Carpet Sweeper Co. v. Sipos (N. Y. Sup. Ct.; 1956) § 68,385 
Contempt for violation of temporary injunction 


Schwinn & Co. v..Wein (N. Y. Sup. Ct.; 1956)............ J 68,287 


State Fair Trade Act Cases 


Contract by pa autborzed distributor invalid 
Faber, Coe & Gregg, Inc. v. -Korvette, Inc. (N. Y. Sup. 
CerSlObO Ny Sal ayieaeiy het e . Pee ote Le { 68,548 


Bisbetative Bete fens ene to eee below fair trade 
prices 


Sunbeam Corp. v. Sherman (DC N. Y.; 1956)............. 68,549 


Counterclaim to fair trade action dismissed 
Simmons Co. v. Neo Fashion Furniture Corp. (N. Y. “ps 
ChE TIO56)) Jehu a) eto! atl weak oo) poled . § 68,301 


Fines for violation of injunction 
Eastman Kodak Co. v. Bernstein (N. Y. Sup. Ct.; 1956)... § 68,575 


Sunbeam Corp. v. Eis & Sons (DC N. Y.; 1956).......... 7 68,393 

Sunbeam Corp. v. Rosenblum (DC N. Y.; 1956)........... § 68,436 
Injunction against debtor in bankruptcy proceeding 

Niatter onelba tiers (CAGZ OS jaan s aenes aoe ee J 68,339 


Lack of enforcement as defense 
Lilly and-Co. v. En-Hab Drug Co., Inc. (DC N. Y.; 1956).. 68,477 


Winfield Drug Stores, Inc. v. Warshaw eg RYE. “Sup. Cite 
NIKO). 6m hae ca ee eee a eo cy MN oe ee J 68,447 


Modification of consent judgment denied 
General Electric Co. v. Charles aes Ine !GN, YY: 
Sup @tesml O56) ene Oa RE eI ee ... § 68,280 


Sales from non-fair trade eG ten to fair trade jurisdiction 
controlled by Act 
General Electric Co. v. Masters Mail Order Co. he ING, S58 


1956) . tee Laea., eee ee ice tee Siti AEs Sana eth J 68,503 
Supplemental Eee aie 
IPviamGlksenig, Jawnperorin (INS Co Sxthoe Ole INN de. 4 be ee Sey 1 68,259 
Temporary injunction denied where issues required trial 
General Electric Co. v. Carnahan & Dalzell, Inc. (N. Y. 

S Tip eC tapped OOO, mete te kr tecrterntc gt ite eaten re ee eben rei as he 7 68,450 
Goldman v. ‘Margolis (N. Y. Sup. Ct.; 1956)......... J 68,535 
Kem Plastic Playing Cards, Inc. v. Korverte, Inc. oe y. 

Supa tl 956)) ae sie J 68,440 
Simmons Os, Vv. Now eon Riatedne Gore (N. 'Y. isan 

(Gira 956) eee ee See PA Ne siete ee eo J 68,268 


Temporary injunction Peaea where defendant’s affidavit deny- 
ing sales below fair trade prices was hearsay 
Barclay Pharmacy, Inc. v. Liberty Drug Gop, lines (GN, 
Spee © te a5 0) ee eee ee ec eet he ee eee J 68,281 


Temporary injunction granted where no denial of selling below 


fair trade prices made 
Olin Mathieson Chemical a Vv. sasee see De Yeusup: 


(Steel O50) gee eee et ee ey A Re ae hace ee ene { 68,282 
Reid v. Empire re ear Ce ree (N. vy Sui, Cisg 
TOROS)” cheats ee Se One een ghee ees Me enn Seema, ce Sener een cae 7 68,350 
Trading stamps as violation of fair trade prices 
Katz v. Grand Union Co. (N. Y. Sup. Ct.; 1956).......... § 68,465 


Violation of fair trade consent judgment : 
General Electric Co. v. Feldman (N. Y. Sup. Ct.; 1956)... { 68,302 


General Electric Co. v. Trubitz (N. Y. Sup. Ct.; 1956)..... { 68,258 
Sherwin-Williams Co. v. J. P. Paint Co., Inc. (N. Y. Sup. 
Sie O56) Mel cA ae ee er ERY ee es Rs i ae J 68,257 
OREGON 


Nonsigner provision unconstitutional 
General Electric Co. v. Wahle (Ore. Sup. Ct.; 1956)....... 7 68,333 
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State Fair Trade Act Cases 


PENNSYLVANIA 


Constitutionality of nonsigner provision upheld 
Atlantic Refining Co. v. Sobocinski (Pa. Ct. of Common 
Pleds+11956) oon. esos ae). ah. 20 os nee iaeer tes etek { 68,583 
Contempt for violation of fair trade consent judgment 
Casco Products Corp. v. Hess Brothers, Inc. (Pa. Ct. of 
Common Pleas. 1956) arsenite etl eee ae ee { 68,466 
Lack of enforcement as defense 
Bulova Watch Co., Inc. v. Hess Brothers (Pa. Ct. of Com- 
fon P leasis 1956) oes cet gd Gee ac ke a oe { 68,571 
Trading stamps not violative of Act 
Gever v. American Stores Co, (Pa. Ct. of Common Pleas; 
TOS 6) yea cer tte te tren te Rh Mis SON AA, nici Miyen 7 68,404 
Gever v. American Stores Co. (Pa. Sup. Ct.; 1956)........ {| 68,569 


PUERTO RICO 


Constitutionality of nonsigner provision upheld 
Esterbrook Pen Co. v. San Juan F. Vilarino 5 Y 10, Inc. 
(D@IP.aR- 195A seeker. or. See eee Soe ee 7 68,555 


SOUTH CAROLINA 


Preliminary injunction denied where constitutionality of Act in 
question 
Olin Mathieson Chemical Corp. v. Rogers-Kent, Inc. (DC 
S.CT OSG) Fy A ae: PRE EI) PE ASAE SE HEN ee een eee J 68,389 


UTAH 


Unconstitutionality of Act 
General Electric Co. v. Thrifty Sales, Inc. (Utah Sup. Ct.; 
1086) 0b. ee, Ve Ore eR, Te kee one { 68,482 


VIRGINIA 


Implied repeal of State Fair Trade Act by State Antitrust Act 
Benrus Watch Co., Inc. v. Kirsch (Va. Sup. Ct. of App.; 
1 OTe) aise ge Reta IS I Ante bre Or nk dO dc Wel ach ie 7 68,319 


STATE UNFAIR PRACTICES ACT CASES 


CALIFORNIA 


Judgment prohibiting sales below cost and use of loss leaders 
not violated when purpose was to promote purchase of other 
products 
Northern Cal. Food Dealers, Inc. v. Farmers Market of 
Northern Calerinc(@als Supers @trO50)ie 2s ae 1 68,402 


KENTUCKY 


No unlawful discrimination when manufacturer lowered price to 
meet the prices of a competing manufacturer 
Belfry Coal Corp. v. East Kentucky Beverage Co. (Ky. Ct. 


OLeAD Dire L000) Rex gte cece i.e cca ek a Ys iy eee { 68,510 
MAINE 
Constitutionality 
Wiley v. Sampson-Ripley Co. (Me. Sup. Ct.; 1956)........ J 68,254 
TENNESSEE 


Sale of a product below cost as loss. leader does not violate the 
Act when purpose was to attract customers 


Henderson v. Hogue (Tenn. Ct. of App.; 1956)........... 1 68,462 


WISCONSIN 


Non-contingent gifts declared legal and not to constitute a sale 
below cost 
@pinion ofthe Attorneys Genctal. = eerie es eee { 68,322 
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. not to handle competitive products 
ci 


. not to solicit customers 1 68,543 


. settlement of patent dispute... .§ 68,553 
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. information and training... J 68,245, 
68,271 
eRLIStMOLMpP Acemt Sime ees ae eso 
. technical information ..... 68,246, 
68,290, 68, 426 
MBL EASESERNE. iC... a ene a tap er eee { 68,426 

. notice of fair trade contract can- 
GellatiOnr... tee ote ote 68,359 
. notice of judgment ... .{ 68,290, 68,493 
WpDALETIUS Or «pale ieeeneee 1 68,290, 68,375, 


68,426, 68,542, 
. plant visitation 
. royalty settlement 


68,544 


ee hians oie 1 68, 542 


. Sale of business, trade routes and 


business interests 


RAGES: { 68,398 


. sale of cigar making machinery 


and attachments 
. sales and leases 


Con 


. complaint, sufficiency . 
. conscious parallel business behavior 


. monopoly 
. motion pictures 
. not to compete 
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Consent decree—continued 
. specific relief—continued 


. trade association 


i by-lawse eae { 68,252, 68,330, 
68,331, 68,361, 68,413 
Heeniorcement saya eee { 68,492 
. membership ... 4 68,413, 68,507 
. TEC ILC See elon: aeeee ae { 68,367, 68,507 
femitor falmaliiltat1O 00sec 1 68,543 
. trade association activities 
. permissive provisions ........ 1 68,252 
. use as proof of antitrust violations 
ie ae te ee Pee IE { 68,386 
. violation of as criminal contempt. {] 68,580 
Conspiracy 
. agricultural cooperative ........ J 68,517 
. allocation 
A eCONtEACTS a en 2 eee { 68,4 
. Customers a. . . J 68,340, 68, 308 
. manufacturing fields! eiay t 
STAT Kets | <a) 0 See { 68,340, 68, 308, 


68,426, 68, 542, 68, 543 


. associations under fisheries cooper- 


ative marketing act .......... { 68,469 
bidding practicest serene { 68,403, 

68,413, 68 422 

. cause of action in damage suit. {J 68,449 

. coercion and intimidation ...... 1 eye 


? 


. J 68,388, 68,484 


pt een en ae 5 egret oye { 68,412 
piCOpyiig htux ay ginny cae {| 68,429 
medainagen to splarntiit we sere { 68,277 
. evidence, sufficiency ....{[ 68,263, 68,412, 


68,427, 68,511, 68, 528, 68,550 


. exclusion of competitors ....... { 68,398 
. exclusive contract 
. exclusive dealing ... 


shat ha LOOs2 92. 
68,409, 68,542, 68,564 


. indictments, sufficiency . .] 68,289, 68,516 


; instructions tOMjUTys oe ee 1 68.4 469 
ONNGUPANCCs 2 ni bel ae eee ee {| 68,460 
joint institutions of action..... { 68,418, 
68,421 

lasorgectni(oT maar nee {| 68,289, 68,298, 
68,327, 68,363, 68,414, 


68,469, 68,499, 68,516, 
68,552, 68,561, 68, ve 


"68, OTT 
68,340, 68,470, 68,544 


. not to contest validity of patents. { 68,544 


. not to solicit customers ........ T 68,543 
oe DALLIGIpation sha tn anor 68,412 
PEpalent™ eee ee J 68,245, 68,246, 68, 293, 


68,300, 68,340, 68, 421, 68,426, 
68,428, 68, 543, 68, 550, 68,553 


* picketingmlesality, of... semen { 68,561 
. preferential treatment in distribution 


68,277 
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Conspiracy—continued Counterclaim 
SAPRICE TXT eee te te RrL LY . § 68,243, PRAIMenament.tO: a Merete hee ee 7 68,475 
68,270, 68 272. 68, 290, 68,329, sMconclusory, allegations: 4: -..ss: { 68,522 
68, 375, 68, 383, 68, 398, 68, 412, OF Gi SAIGHONA LN. AME... sie ok { 68,451 
68, As a ae ae sh a 459, AASULLC len Cy (OLE et Ra J 68,442 
92, 493) 
68,517, 68,526, 68,528, 68,529 - Climinal prosecution ated 
> billtoi*particulars |... 68,506 
- products shipped on specified rail- . compliance with subpoena served on 
roads me oe es ee Re Pee ek q 68,401 partnership q 68 414 
. proof F bb derendants. . 6.2. C..nc. 22, DAC 68,243 
. Statistical comparisons ...... { 68,374 LE Midissclution of... ..... sasuke 
oo sufficiency of peer es etre ey een Pee T 68, 314 duplicity Ce eae nase Cc 68.506 
. refusal to deal _. T 68,329, 68.331, bee stern Ne each ere mee S 
68,383, 68,418, 68,460, 68,544 | rant Jury Proceedings» egal 
_ refusal to grant right for exclusive th. Mpareners’ bce oe... .-. a8 ALS 
second-run exhibition of films § 68,432 adit i 1 68,243 68.518 
; relevancy of motives ... J 68,484 cere Ps ; Ke fay cei per: 68414 
. requirements contract . 7 68, 542, 68,544 a a eee 2. ee pa | 68, 414, 68 506 
» restraint tof trade 7... &W 68,243 : ers) ee ae l er aie T 68,262 68.289 
_ restraint on interstate commerce { 68,314 ; 3h ae Ms th ie -HEnSiOnoneen ee int 
. similar conduct . 1 68.388 ; ree tA ME ca Ee T 68 220 
. state laws. .{ 68,327, 68,434, . 441, 68,556 KOA SL SE ER ee < 
. production of documents ....... { 68,540 
betrade association. —..... 68,367, 68,507 ‘ath ; : pia ons 68's 
within single corporation ....... J 68,531 ; Saat e Megan / oe a 
Constitutionality . sufficiency of indictment ...... {1 68,579 
SE Atizona- Pair dradesAct ..a:..5. { 68,546 . transcript of testimony, use of. { 68,540 
| Colorado: Fair Trade Act... .- { 68.416. _ trial 
68,463 _ . submission of case to jury... .§ 68,516 
. Kentucky Fair Trade Act .... Peta Gast 
68,40 : 
eiuisians Bai Tiade-Ace 968.250, . cheap reel: : << -- ROSS Ge aieet ad 
68,400 solicitation chet amnesia Tenet 43 
. Maine Sales Below Cost Act ... 68.254 
. Maryland Fair Trade Act { 68,316 
. determination by Federal Court D ; D 
eee wioe294. sp atiee ces ee 
. Massachusetts Fair ade Te J 68,291 : pen Coe "T 68 4AR 
= MeGuire Act) i . 68,291. 68.471 antitrust counterclaim as defense f 68.338 
_ New Mexico Fair Trade Act... 68,471 j appeal and error 7 68,261 68.545 
. New York Fair Trade Act ....1 68,273 appealability of order denying eee ia 
. Pennsylvania Fair Trade Act .. 168.583 “tion for disqualification of attor- 
. Puerto Rico Fair Trade Act _. 7 68,555 ay CES = ole ht) 1 68,577 
. Robinson-Patman Act, Samar pe 266 ! attorneys’ fees in infringement ate - 
TES ren Gs, ME Ae ea tk ck eee : 2 (roasted Ctr tae ese 68,49: 
. South Carolina Fair Trade Act. { 68,389 _ bar to recovery ..¥ 68,249, 68, 279. 68,360 
. state law, right to attack. Ss eh! 68,454 causal relation eo St. Set T 68, 521 
meWiiaivebaice vader Nct ee. aso 1 68,482 » cause of action ..... ‘J 68,249, 68, 278, 
MeN Coiniam ra calenademct sles, 7 68,319 68,285, 68,292, 68,299, 68. 303, 
Contract—see also “Agreements” 68,304, 68,323 ; 68,354, 68,380, 
. fair trade—see “Fair Trade” Seek peas Oo aae ge 
Corporation 68,521, 68,537, 68,573. 68,574 
. dissolution class actionsieenwte le) aioe 7 68,449 
: abatement of action BIRLA het 2 q 68,283 , conclusory statements .... 7 68, 387 
_ after return of indictment ....§ 68,518 - counterclaim ....... 168, 323, 68,338. 
_ tight of stockholders to maintain 68,451, 68,475. 68,490 
damage suit .. i. 1 [68.573 Sidahinwesui lie... Zeurade Dua 7 68,581 
. right of trustees to file seat a Ndelaultyjudgment. V6. 45 32.4 { 68,448 
SULLA M aM MP PD. gre oh PL ones a 7 68,275 . defenses 
. foreign . , consent order constituting release 
jurisdiction of féderal ‘court oven) Sine... 384 
Be ry A Ta { 68,276, 68,362 re, general ‘release. ci 68, 307, 68, 392. 68. Gals 
subpoena duces tecum served on . . inconsistent positions ........ { 68,308 
LA CEL NO tase ey Am REO { 68,478 fe eprior adjudication sens nse { 68,569 
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Damage suit—continued 


. defenses—continued 
Pstatuterot limitationsas seme { 68,308, 
68,309, 68,318, 68,360, 68,395, 
68,430, 68,475, 68,539, 68,573, 
68,578, 68,581 


s-depositions .. 2 .- J 68,355, 68,356, 68,376, 

68,441, 68,443, 68,445, 68,453 
Pe minoOMonstorscaytaldn genes sae { 68,464 
LS MEDMOLILY. Late as. Panes { 68,431 
BECISGOVEhY, |) eae { 68,343 
. evidence mi 68,374, 68, 386, 68, 432, 68, 500 


. expenses. of non-resident witness. J 68, 446 
Mecoverment, action =. seas) eee: { 68,304, 
68,318, 68,374, 68,386, 68,430, 
68, 432, 68, 475, 68,500, 68,539, 


68,573, 68, 578 
. motion to strike tapell, ft to J 68, 390, 
68,391, 68, 512 
. INjUnViaoreernis te _. .§ 68,292, 68,303, 
68,358, 68,386, 68,403, 68,423, 
68,432, 68,484, 68,495, 68,513, 
68,521, 68,537, 68,560, 68,581 
. jurisdiction 
. federal district court... 68,444, 68,536 
Bethialacolnt OlLappealu wee { 68,403 
. United States Court of Appeals 
A MO TSR Py, a ARIA Ee { 68,370 
(unis dicttonaleissuce. a. smen ee { 68,255, 
68,277, 68,307, 68, 5 
REquive Ciial See ee ses ek eee 1 68 545 
LOSSHOL PLO TSE ee een ae eee { 68,490 
. parties defendant 
BECOLPOLALGROIICCLS a ee ne 7 68,531 
tA SUCCESSOR CORPORATION) a). ae { 68,573 
. patent infringement decree as bar to 
ACO Na eat bene Rane het 7 68,553 
Seplaintitt's prosecution =. .)-5eee J 68,448 
Pepleadingseamendeds: asa eee { 68,249 
PE prejudiciaiecommen«t ma ee oe { 68,419 


. pretrial procedure 
. allegations and titles in complaint, 


Motions tOs.strikens. 9. io { 68,342 
Samendedecomplaint —es). mere { 68,572 
. dismissal where service of sum- 

mons) quashed _.2.):..)..4.: { 68,481 
. disqualification of attorney... 68,305, 

68,577 


. disqualification of trial judge 68,306 
sintennogatOnliess geen. 1 68,286, 68, 295, 
68,312, 68,313, 68, 378, 68,437, 

68,439, 68,456, 68,480, 


68,532, 68,576 
. misjoinder of defendants..... J 68,388, 
68,499 
. motion for more definite state- 
TOHbY. EAR Re) nee ole 1 68,574, 68,576 
. motion to dismiss complaint. . 68.5 76 
. power to modify consent order { 68,384 
. recorded telephone conversations 
UGS. reed eee SE NOE AN OS*S 43 
. relevancy of documents... .. .{ 68,446 
relevancy of questions....... {| 68,445 
euseparate examinations s4neue 1 68,441 
BESCDALAtC JSSUICS) Be ae Reena {| 68,420 


Dam 


. proper judicial district. . 
PEDUblic intenestiye ean oee eee { 68,432 
MITC CON CIV ga ee re: { 68,266, 68,475, 


Defense 


. close-out sale 
. cost justification . 
. discriminatory practices .... 


. general release . 


. jury or non-jury trial. 
. meeting of competition. 


. patent misuse .. 
. prior adjudication 
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Damage suit—continued  _ 
. pretrial procedure—continued 


eSeparatewthialsigeys.eeh ease con 1 68,572 
. trial date, motion to set..... .{] 68,420 
. work-product immunity ...... { 68,372 
. production of documents....... { 68,310, 


68,311, 68,472 
. J 68,276, 68,308 


68,490, 68,504, 68, 553, 68,572 


. restraint of interstate commerce. {| 68,354 
. right to bring 


MeclassvactionSwh ware eee 1 68,285 


, andised tal. tea Lae { 68,275, 68,304, 


68,513, 68,537 
. lessor-owner of motion picture 
theatre: >. se T 68,358, 68,423, 68,572 
. managing agent of corporation. .{[ 68,581 
. Robinson-Patman Act violation 
re Santee D { 68,519, 68,520, 68,538 


“Spurious” +classeactions eae: { 68, rel 
. stockholder ....f/ 68,483, 68,554, oe 573 

_ trustees of dissolved corporation 
of Aca esp hs: eae eee ae q 68,275 
we awholesalete 3-4 sc. 4 oe oe ee { 68,387 
. separate statement of claim..... 1 68,299 
sustatement Of position 4... aaa {| 68,567 

. sufficiency of 

meallee ations, wis ee eee ee { 68,500 
ECOL laiiita se eee { 68,378, 68, 465, 68, 574 
7 denials) . VRCAL AY oe ee eee { 68,277 
evidence” 26) ree J 68,567, 68,581 
. time limitation for bringing. ....§ 68,573 
5 wuonnrUlibaee jpllenpaeGe 6 soak esa 68,324 
SEALILILLUSteaAS) bat; tOnstiite: aaa eee { 68,429 
PEATLIULUStRyIOLALIOnn een ee { 68,301, 


68,320, 68,424, 68,442, 68,452, 68,454, 
68,455, 68,487, 68,522, 68,533, 68,566 


{ 68 
68,301, 68,332, 68,522, 68, ce 


. employees’ exemption from price re- 


Striction, {0 sa. 4 yh eee ee 7 68,341 


. fair trade enforcement activity. .§ 68, 288, 


68,291, 68,294, 68,328, 68,341, 
68,381, 68,382, 68,458, 68,477, 

68,555, 68,571, 68,575 
.] 68,307, 68,392, 68,515 


. good will abandonment as...... f 68,288 
issuance of trading stamps by re- 

tatléer . aconte fechas Aero ere J 68,381 

. jailesentence: avahtenl sate la 1 68,328 


1 68,3 
68,402, 68,523, 68,558, 68 Pes 


- AINIOOCIESS) 5 eee en eee { 68,460, 68,487 


. operation of employee retail a Sete 


.] 68,427, 68,428, és 33 
i ee Te {1 68,560 
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Defense—continued 
. proof that competitor’s price is law- 


Cle Pe occ. ie a REE Os J 68,523 
. public ‘policy against price fixing 

aeRO NRE Aer ROM TO IN TPIS 7 68,341 
HESCPArateurtialNOL ae eee Oe { 68,515 
Pesitvole-thader = ts oe: § 68.337 
Wstatuter orlimitations as. ty 68,430 


1 ; 
68,475, 68,539, 68,573, 68,579 
- Summary judgment ....00..5.; {J 68,392 


. time difference .... eee 68402 
. trade-mark law violation. ICOM { 68,273 
, trades practices-agh-a ee ecereo). s {| 68,559 
Ee trading stampspuse, Of-c.s 9s... { 68,583 
muutelean hands. ie. ccss soon oe 7 68,454 


Depositions 
. damage suit J 68,296, 68,355, 
68,356, 68,376, 68,431, 68,441, 


68,443, 68,445, 68,453, 68,464 


PSiMpmuetion site. .f35.4......2-- { 68,417 
MEP OLICVerr «coer ee ee ne ee { 68,376 
._ Witness, not within state........9-68,321 


Dissolution 
. association ; J 68,493, 68,526 
. corporate, after return of indictment 


“Oo Ng OR ES { 68,518 
Distributor 
. right to establish fair trade prices 
<p. bts RAPER AAAI Og NER A { 68,548 
District court 
. jurisdiction over labor union... .{§ 68,414 
Divestiture 
MEDOO INS OHICEN on ook Sais aieersnes { 68,272 
5 ANNOUNEIG LT soe Wh Gan Se rai I RS NEN 7 68,253 
lectimmate tmeatheas. 4.0. {| 68,272 
. linen supply business ..........] 68,398 
Prshoerimdusthyemasn: dese ee J 68,271 
. tabulating card business........§ 68,245 
Divorcement 
. service bureau business......... J 68,245 
Documents 


ee Ba oc... J 68,256, 68,310, 


. production 
68,311, 68,372, 68,399, 68,540 


E 
Evidence 


. admissibility to prove violations .. 
T 68,425, 68,432, 68,500 


. allegations not supported by... .{ 68,263 

. communications between attorney 
ILC CTU tpl MUG es sxerere's cnaye et { 68,421 

. discovery and production..... 7 68,335, 


68,457, 68,478, 68,488, 68,505 


_ election of to be used, motion to 
require 
PeetAtid jury transcripts. ..... to.He { 68,488 
_ sufficiency of ©... J 68,336, 68,353, 68,365, 
68, 412, 68,438, 68.469, 68,511, 

68, 528, 68,559, 68,568, 68, 581 
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Exclusive dealing 
. cancellation of distributorship agree- 


HiVenthe Maen e . ahah” Eh { 68,432 
mruheat « tOay allen ak ko ete J 68,502 

. franchises source of elimination of 
competitionyy.ianieg. 20, J 68,564 
. legality in absence of agreement § 68,502 
Se NhiNS UTIL PAA. 8 Sees tae {| 68,337 
; Venetianviblind slats: a.-ceeu4ce { 68,386 

F 
Fair trade 

. abandonment of good will as de- 
LENSE her ee J 68,288 
. antitrust violation as defense. . § 68,301, 
68,321 


. commodities acquired prior to notice 
of fair trade policy... .{ 68,341, 68,406 
. commodities purchased below fair 
trade prices .... . .§ 68,562 
. commodities which may be fair 
traded. .f 68,273, 68,382, 68,410, 68,583 


. conflicting issues. .f 68,440, 68,501, 68,535 
. contracts 
. between competitors . J 68,368, 68,547 
EVCANCEHAI ON weet Meee { 68,383 
. interference with... 1 68, 504, 68,563 
Sovalidity ..02. _.§ 68, 291, 68, 341, 68,565 


. discriminatory practices as defense 

; J 68,268, 68,301, 68,555 
_ effect of price stabilization laws. { 68, 555 
. enforcement of fair trade prices 


. consent judgment ..... 7 68,302, 
68, 406, 68, 541 

. department store owner as de- 
POI ante cee ance Oe { 68,381 
Meine CduUitaD le vw an eee J 68,273, 68,291 
lack Ol .§ 68,288, 68,294, 


68, 341, 68, 381, 68,382, 68, 477, 
68, 494, 68, 555, 68,571, 68, 583. 

. fines imposed for injunction violation 
..§ 68,315, 68,393, 68,436, 68,466, 68,575 
. free and open competition..... .§ 68,294, 
68,382 

. nonsigners 

sales from non-fair trades to fair 
trade jurisdiction... . J 68,326, 68,503 

. operation of employee retail store as 


GTCTISEE er eNom Lee ene ene { 68,341 

. patronage dividends: «minal. 7 68,549 
. prices 

. distributor’s right to establish § 68,491, 

68,548 

ADTOLICC OL, Steen Se ae J 68,571 

. sales below established. -§ 68,250, 


68,257, 68,258, 68,259, 68,273, 
68,280, 68,281, 68,282, 68 '287, 
68,288, 68,291, 68,328, 68,334, 
68,350, 68,351, 68,381, 68,385, 
68,406, 68,436, 68,438, 68,450, 
68,458, 68,461, 68,465, 68,466, 
68,477, 68,494, 68,501, 68,503, 
68,535, 68,541, 68,549, 68,555, 
68,563, 68,565, 68,571, 68,575 


Fai 
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Fair trade—continued 
. prices—continued 1 ! 
_ trading stamps as violative of 
established la) ne eee Os oo ls 
68,404, 68,465, 68,569, 68,583 
. public policy against price fixing as 
defense { 68,341 
. sales 
. excepted from price restrictions 


| 68,291, 68,341, 68,549, 68,562 


: fale: ak law violation as de- 


PENSE: 6 ceuzes eae Plgtetayogt rare { 68,273 
Fair trade acts 
. constitutionality . 
a FA TIZ Of avg a Pat ice Te eee 68,546 
PRC OLOPACO- cp teense J 68,416, 68,463 
palsentucky eaten eee ne { 68,341, 68,407 
As BLOUISIATI Ay «0s aaeihea edhe { 68,250, 68,400 
Mintaro! = oe eye: 1 68, 294, 68,316 
= Ee WEASSACHUSEELS 1, tk eee nae { 68. 
> aNew: .. MiexiCome tins tec kee tee. 1 68,471 
=p SeAN CNW, SNC OF Konia AP te 0 at aie { 68,273 
PRO GEL ONY HAN, CEN cts) om Rent {| 68,333 
saeennsylvanias Gast. eee J 68,583 
Se hE W ett Ost GOg aie dese cer, ceyiice! {| 68,555 
wr cooutn Carolinal fact. sete {| 68,389 
Pe tale: 2 tales: a eee J 68,482 
‘ae wy ikeinia { 68,319 
; RS 
SS Calitopnignw sa. ~.2 6-6 { 68,328, 68,461 
SADA Rhy ahno eens ae remnet Bree ie. { 68,406 
SHOT dae: Ge Ne. ene, { 68,563 
2 JUNO Se Seer, { 68,334, 68,362, 68, 501 
PICenititokiys 6 eet ere sc, { 68,341, 68,407 
. Maryland ..... es ff 68,294, 68,321 
seMiiassachusettsi .s028 0: J 68,315, 68,381, 
68,494 
me iChiCanieen in J 68,504 
. New York .... 68, 257, 68, 258, 68, 259, 
68, 273, 68, 280, 68 281, 68,282, 
68,287, 68,288, 68,302, 68,339, 
68,350, 68,351, 68,385, 68,393, 
68,436, 68,440, 68,447, 68,450, 
68,458, 68,465, 68,477, 68,535 
wBennsylvaniay 7 conus 1 68,466, 68,583 


Federal courts 
s JUPISGICHOTM ee beget hats es ayes 


J 68,362, 
68,407, 68,444, 68,486, 68, 536 


Federal Maritime Board 
ME UGISdICHOn m=: sr nen ne { 68,474, 68,498 


Federal Trade Commission 
. cease and desist order 


. enforcement .. .{ 68,497, 68,557, 68,570 
Bsevidence ofsviclationiT ©. ..0.. { 68,353 
PRINOMicatione se aia nueene a a 1 68,251 


. petition for review... .f 68,270, 68,317, 
68,364, 68,365, 68, 366, 68,425, 
68,525, 68,528, 68,559 
b POWER to issues peewee... 0: 
. quorum rule 
BAe (SCOPE LAr ete el ct eee. { 68,257, 68,558 
F AVALICIt VN RISE oe asker eee J 68,352, 68,508 


Fai 
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Federal Trade Commission—continued 
. power to issue subpoena in mir oe 


Act proceeding. . J 68,3 
68,478, 68, 505, 68, 551 
. relevancy of records sought. | 68, "478 
. ruling classified as conclusion of 
law fre dotiwnhal ante Ae { 68,332 
Feld-Crawford Act—see “New York Fair 
Trade Act” 
Findings of fact 
. master’s 
. trial court’s ruling on........{ 68,424 
Fisheries Cooperative Marketing Act 
. scope of association exemption under 


Beene AL Mi meri 68,469 
Blorids Fair Trade Act 
. enforcement of fair trade prices. . 
Fae Ee, Wes Wee, Se es ey ee 68,563 
G 
Governmental agencies 
. exemption of sales to..........f 68,291 
Grand jury 
. court interference with proceeding 
Led wh hoses Ne ae ele el Se Notre asic Vara 68,540 
H 
Hotel chain 
PPACCIISIEIO NG) tee ae eee { 68,253 
i 
Illinois Fair Trade Act 
Menrorcementmiaet 2.3.40 ee { 68,501 
Indictments 
Sp dttplicit yeu tae ey Ae ee ee 7 68,579 
PSUTMCTON Cuba koa: ch ae eee J 68,243 
Information 
. confidential as evidence........{ 68,478 
exchange eek. h a gee oe 68,290, 68,383 


Infringement suit 
. patent misuse 


J 68,245, 
68,260, 68,442, 68, 483 


Injunction 
. attempt to prevent sale of stock. { 68,379 
. close out sale as defense....... { 68,458 


. construction proceeding ....... { 68, 267 
. costs of evidence where violation not 


establishe din). svete anes MA 
. decree 
appellatelreviewiais ois eaves { 68.530 


. discovery and production of evi- 
dences= en aan J 68,335, 68,457, 68,488 
. dissolution of temporary and issu- 
ance of permanent { 68,244 
. entered with trial and without ad- 
judication of any issue of fact { 68,386 
. exclusive agreements as per se viola- 


tions’ Of «42 NA RCA ae { 68,509 
. fair trade enforcement action viola- 
tion 


{ 68,315, 
68,351, 68,393, 68,406, 68,436 
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Injunction—continued 
. Immunities for payment of reasonable 


ROW al tie ces eee oa eee, oe ee { 68,435 
: interpretation of judgment. rel 68, 325 
. intervention in Government decree 

ACHION I es eee ee SLES S24 
. irreparable damage ..... f 68,473, 68,489 
. modification of order. ..§ 68,514 
. modification to avoid violation. { 68,280 
» tiootness’ as defense. .. .oe% {| 68,460 


. motion for more definite statement 
EIS PO oe ee J 68,337, 68,340 
. motion for summary judgment. 4d 68,277, 
68,421 
PEDermanent:.2.04 J 68,334, 68,466 
a Preliminaty peas a: 4 68, 389, 68,477, 68,499 


. pretrial procedure 


. default judgment ....... { 68,448 
. depositions J 68,356, 68, 376, 68,445 
i disqualification ‘of trial judge. { 68,306 
. interrogatories 4 _... 9 68,437 
. misjoinder of defendants. ....§ 68,449 
. motion to strike allegations. .§ 68,348 

. relevancy of information sought 
oye, ERC: Ocha trian SOE nee: 1 68,417 
Eee CLAMOSSECLELS. ee ee 7 68,514 
3 neat of threatened harm . J 68,467, 
68,473, 68,484 
eproor Of violation. ..........4..- { 68,336 
) Proper, judicial-<district.. -. =... 1 68,397 


. relevancy of information sought. J 68,417 
. relief 
. denial of 
. absence of economic harm and 
future irreparable damages. 
clear ea i rome RENT te 68,489 
. corporate officers as defendants 
1 68,337, 68,340 


. public interest as reason.. .{ 68,462 
“unclean hands” of plaintiff... . 
RE ee ee. { 68,533, 68,566 


. sufficient cause of action for. .f 68,264 
. right to file counterclaim....... J 68,338 
_ right to maintain suit for violation 
of Section 3, Robinson-Patman Act 
Meat ee So wer. 2 es ...- 68,520 
. stay of proceeding by referee in 
bankruptcy § 68,339 
. successor defendant as violator. mb. 68,336 
_ sufficiency of complaint........ 16 


68, 
yee 1 68,244, 68,281, 68,282, 
68,287, 68,350, 68,440, 68,447, 
68,450, 68,473, 68,501, 68,535 


. transfer for preponderance of con- 


. temporary 


VENIENCE CEI Ce ail of: vy oite ee { 68,486 

Peuthvillino Plaintitt ean sents J 68 "324 

_ wilful disobedience of decree... .] 68,580 
Institutions 

Ppexenipiion Of Salés tO........... J 68,291 
Insurance association 

RGOMSDITACY. 046 G. ater cee 3 J 68,460 
Interlocking directorates 

MGiavton-Act, under tte8. 27.7 7 68,468 


72,369 


Interrogatories 
. burdensome complaint . .f 68,312, 68,313 
. description of writings and witnesses 


3 es ait pe eo RO A 552 
relevancy (0) SE { 68, 437, 
68,439, 68, 456, 68,480 
. statement of position. 0-2>+ | 68,567 
. taking depositions concerning answ ers 
TORI re ee CESES hath He ee { 68,443 
Interstate commerce 
. monopoly of transportation service 
BARS 99, Cee... Se | { 68,484 
. professional basketball ..§ 68,560 
. professional football See yiosketis) 
PATestrainteat localedevels. a vas sen { 68,263 
Joint tort feasors 
different recovery periods....... { 68,475 
Mea Sec: 
collateral attack upon.........: { 68,442 
(COMP lari trdisiiissale 1. vacme ne { 68,396 
. court of appeals on remand..... { 68,497 
-_ motion tor acquittal=...2..2: T 68,516 
Supreme |Cotirte: ac. e T 68,497 
Judicial district 
. transacting business ..... T 68,308, 68,399 
Jurisdiction 
. construction of injunctive decree 
ON no Re es Ce eee { 68,267 
. district court over labor union. .{ 68, ae 
. federal district court. { 68,4: 
68, 444, 68, 486, 68, 036 
_ Federal Maritime Board 
regulated industries ......... { 68,467 


. Federal Trade Commission..... { 68,366 
. class suits 
. foreign members of association 
68,528 


RRR Ae eee ue ee ets ,278 
_ sales from non-fair trade to fair trade 
SE SD. ga oe ee { 68,326 
. State court 
_ antitrust) violation. 7. ..-3-5- { 68,320 
__labor union activities, .o2.0-5 { 68,411 
_wtiial courtzonvanpealite ds me) eee { 68,403 
. United States Court of Appeals. 68,370 
Jury 
. instructions to. . qasaeoee eee § 68,419 
K 
Kentucky Fair Trade Act 
| constitutionality, = sss2-8 JT 68,341, 68,407 
Kentucky Unfair Practices Act Z 
. price discrimination under..... 7 68,510 
L 
Labeling 
. false 


a, T 68,353, 
68,364, 68,366, 68,425 


Lab 


. pillows, feather 


- 


723370 


Labor union 

_ applicability of antitrust laws to { 68,582 

. closed shop coupled with closed 
union Ret PS oe getty J 68,363 
. collective bargaining agreement {[ 68,357, 
68,499 

. notice of intention to serve cus- 
tomers of competitors..... {| 68,346 


. combination with non-labor group. 


- | 68,414 
7 68,411 
{ 68,289, 
68,298, 68,346, 68,363, 68,516, 

68,552, 68,561, 68,582 


_ concerted activ ity with publisher. 
. conspiracy 


. consumption boycott ..... ....§ 68,411 
_ defendant in indictment suit... .{/ 68,289 
. existence of employer-employee re- 
lationshipn... .:.-..- eee { 68,469 
. immunity . § 68,263 
_ jurisdiction of district court over. .§ 68,414 


. jurisdiction of state court over activity 


ee ee °c eer {| 68, 297. 68,411 


ahiMonOpolyy Wasme~ «30% { 68,298 

. restraint on commercial competition 
{ 68,363 

‘ right to enter premises for organiza- 
ponmaleactivatiess 5s cee { 68,552 
retranstere OF WO a). a) teers 7 68,327 
violation of injunction. _.§ 68,552 

Dae devices 

salefor use byfothers. 4:0... Jan Ooo/ 


Louisiana Fair Trade Act 


. constitutionality ..... ..§ 68,250, 68,400 
M 

Maine Sales Below Cost Act 

=. COMstitutionality= ieee. seme {| 68,254 
Manufacturing fields 

RallOCAtION Olga peta er oie ee {| 68,246 
Markets 

Pallocationvor nae, J 68,245, 68,290, 


68,329, 68,398, 68,426, 68,544 
Maryland Fair Trade Act 
. applicability 
. advertising below fair trade prices 


SCONE MLION allt: meen ae 7 68,316 
. nonsigner provision 
. effect of McGuire Act on..... { 68,316 
Massachusetts Fair Trade Act 
 COnstitttionalitivos, ate oteter ae { 68,291 
sentoncement) ... oye see Ae OS A4O4 
Master 
. findings of fact 
; trial Pcourkss Guline Of: { 68,424 
. review of order referring cases to.. 
BB swivel oes per. oa { 68,261 
McCarran Act 
. insurance 
. scope of exemption under... .{ 68,460 


Lab 
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McGuire Act 
. applicability 
_ sales from non fair trade to fair 
trade jurisdiction... J 68,326, 68,503 


. constitutionality 68,291, 68, 471 
. effect on decree entered in contempt 
PROCCOUIG Sn en. -aaee ee: ..§ 68,461 

LeSCOPEW Oly 4 op o-a cies et Eee { 68,368 
Michigan Fair Trade Act 

Mentercement ..s2geehl Be eee {| 68,504 
Miller-Tydings Act 

ME SCOPE ONO tee sein tata Rae: J 68,368 
Misrepresentation 

AT featinetuap ill Ov SEeis eae eee { 68,353, 


68,364, 68,366, 68,425 
. photograph album- certificate Offer. 


{ 68, S25) 

_ shoe insert, ‘medicinal or ‘curative 
properties GE ea a tS eee eee 1 68,508 

ionewely 

SCCM Dt woteets a ete Eee { 68,519 
. block booking . sey { 68,550 
exclusion from trade........... { 68,484 
. exclusive agreements .......... { 68,509 
. exclusive dealership ...........{ 68,292 
RLCXISEEN CeO POWCr a ken ane 1 68,369 
p, CXxIStinemMSSUes OAc tase = sant { 68,509 
PEINtent ance pOwet a: earn asn tee { 68,519 
spinterlockines personnels +e { 68,272 


. motion picture advertising accessories 


BR at est de Mah mieten hee 262 a {| 68,509 
. patent licensing agreement..... 7 68,553 
. prevented by agreement to divide 
CUStOIMIELS aur te ee te eee { 68,365 
. refusal to renew automobile dealer’ s 
Tham ChiiSe: Nees ea ine tee 7 68,564 
mecclevantatmianket soy eee eenenen 1 68,468 
. determination factors to consider 
hepa ee ee eee ee { 68,369 
sufficiency of complaint........ { 68,519 
Motion picture films 
., competitive bidding for........ { 68,403 
= HCERSINIG. orate <n ete {| 68,500 
N 
National Labor Relations Act 
: Vethect of telsie te paghextohoaneee 68,414 
National Labor Relations Board 
. primary jurisdiction of......... {| 68,297 


New Jersey Fair Trade Act 
. sales excepted from price restriction 
649, tho pale Sbrreoate: Sek a6 68,562 
New Mexico Fair Trade Act 
. constitutionality 


New York Antitrust Act 
. contracts in restraint of trade under 


ALES OSE OEY SOS gee DAD Seer {| 68,269 
New York Fair Trade Act 
' Constitubionality ses e oe ee 1 68,273 
. defenses 
MIO LICE Of Pp hiCehen me ee { 68,268 
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New York Fair Trade Act—continued 


. distributor as person who establishes 
LEVIED” ICIS: SDUIMCOS.. S35.) Hook on oe { 68,491 
. enforcement of fair trade prices. 68,257, 
68,258, 68,259, 68,273, 68,280, 
68,281, 68, 282, 68 ‘287, 68,288, 
68,302, 68,339, 68,350, 68,351. 
68,385, 68,393, 68,436, 68,440, 
68,447, 68,450, 68,458, 68,465, 
68,477 
. fair and open competition provision 
RENN ares Vie... Seay enh gh Ate { 68,273 
. sales excepted from price restriction 
68,549 


North Carolina Monopolies and Trusts Law 


. validity of oral exclusive distributor- 


VZo74 


Patents—continued 


. royalties “extorted” on unpatented 
PIMA ECT el hetero. . Sane ae J 68,490 
. tying arrangement ......{ 68,337, 68,340 
Validity gaa wee eee erent. Ma ele { 68,522 
Pennsylvania Fair Trade Act 
. constitutionality .... -§ 68,583 
. enforcement of fair trade prices. 1 68,466 
_, Hrliare Seewsys ., 2.29. c- { 68,404, 68,569 
Photographic equipment 
. Sale of fair traded with non-fair 
{HEsNG(XCUN Goa 5 Se eae Ae ae { 68,294 
Premium house 
BE SASS. LOM EE sc cern = { 68,458 
Pretrial procedure 
. amended complaint ...........- § 68,572 
. commingled causes of action... {[ 68,299 
_ Glerayullis jimelermemi 5 nea adaec as: J 68,448 


. discovery and production of docu 


Patents 


ship contract under.......... 68,345 
O 

Oklahoma Unlawful Contracts Law 

RRS ali ygiawme § ice dete © Sec gt fie oo 68,247 
Oleomargarine 

ail Seradvicnvisin cases Seen ee J 68,251 
Order to cease and desist 

PCUIMCICNeya Onmeuidences.- { 68,528 
Oregon Fair Trade Act 

LROMAUUTUOMANINAY 2 ss occ Sey ns J IO OSS 


P 


Patent license agreement 


. enforceability after discontinuance. 


BMG isch hiae hs: OR, ARR CS. J 68,260 
Sepa 12a i. 201 + ee een { 68,511 
Dlock=bookine= eee. 240086. Oo 400 

P=Crossnlicensine= == ss .. .§| 68,274, 

68,421, 68,550 

PCN C aimee Slee anes { 68,290 

Porcignecolunterpant | .o0.. eee J 68,435 

< MuueaM Maui INGE Oe, = A dae sem wea {| 68,246 
. infringement 

. bar to action for conspiracy... 68,553 

5 GOmusloowommyy Soo55 eco -c eo. { 68,428 

Mrcosts of Suit... Ses bnokr Aes { 68,490 

. sufficiency of counterclaim... .{] 68,442 


. licensing required at reasonable royal. 
TLCS eR of Someta Hoke q 68,245, 


limitation on licensing. Fae res | ee q "68,246, 
68,329, 68,553 
. limitation on sales by licensee to 


financially connected dealers. . 
. method of compensation........{ 


Se iSiSCiMee h. faeys scare Terse es q 68,455 
. monopoly 
. combining non- pcre ane. Ses 
by competitors ....... J 68,553 
. unpatented product .... 4 68,300 
. non-competing patents ..§ 68,553 
OOS ei omic 2 Pavone 
_ price fixing by plurality of licensees 
7 { 68,487 


TIVEMMES TS nee ee ee J 68,256, 68,417, 68 014 

. dismissal of non-federal claims. .{ 68,394 
. disqualification of attorneys... .§ 68,305, 
68,577 

. disqualification of trial judge... 68,306 
. fixed schedule of examinations. {| 68,445 
. impounding of documents. .... . | 68,420 
. interrogatories . J] 68, 286, 


68,295, 68, 312, 68, 313, 68,378, 
68, 437, 68, 439, 68 456, 68, 480, 
68,532, 68,567, 68,576 
. misjoinder of causes of action.. § 68,394 
. misjoinder of defendants { 68,388, 68,449 
. motions 
PECISIMISS ACOMIp ati ae eee { 68,576 

. dismissal where service of summons 


RUIN ae Cell: an mech la y5 eae { 68,481 

. more definite statement...... { 68,574, 
68,576 

Sete @atevote this lym wes oe ee { 68,420 
Strikes allegationsm era ae J 68,342, 


68,348, 68,390, 68,391, 68,512 


. power to modify consent order "6s 04 
. production of documents. { 68,310, 68,311 
. income tax returns, priority of .| 68,472 


- propenspleadingges: gaa ae { 68,572 
. recorded telephone conversations. .{] 68,343 
. relevancy of information.......{ 68,417, 
68,445, 68,446 
. separate examinations ......... { 68,441 
5 Geapeviee ills 22s. cdteecndoss { 68,572 
PESepanatiOnmoOrsisSties uy ener 1 68,420 
. subpoena duces tecum............ { 68,446 
. summary judgment ... § 68,255, 


68, 277, 68,295, 68,296, 
68, 421, 68, 522, 68,572 


. taking of depositions... . J 68,341, 68,355, 
68,356, 68,376, 68,417, 68,441, 
68,443, 68,445, 68,453, 68,464 
{ 68,417, 68,514 
Ree) { 68,372 


Pre 


. trade secrets 
. work-product immunity 


7 257 2 


Price 
_ fair trade—see “Fair Trade” 
M*TOtiCe Of" be Aan ee eee ..§ 68,571 
hesales@below. ..... eter ake 68,326, 


68,405, 68,438, 68,503, 
68, 547, 68,565, 68, 571 


Price discrimination : 
_ cause of action in damage suit. .{ 68,285, 


68,388, 68,449 
. commodities of “like grade and 
CHOU fees Mar nT a: ee! { 68,527 


_ competing purchasers. . .{| 68,265, 68,387, 
68,403, 68,419, 68, 485, 68,496, 68,527 
- connection between service and sale 
Ole SOOUS aL. auteeee Ee eee J 68,344 
. cost justification as defense..... J 68,419 
._ damages recoverable under Clayton 
Neh Section 2a austes. esha { 68,496 
_ differentiation of areas.. { 68,510, 68,519 
_ effect on competition... {] 68,387, 68, 500, 
68,510, 68,519, 68, 527, 68, 558, 68, 559 


. “engaged in commerce”.,...... { 68,266 
. FTC cease and desist order... .{ 68,497 
MMITVGITECE Co thn Tee ee aoe { 68,396 


. intrastate commerce, “effect of Sec. 3 
Robinson-Patman Act .....-: { 68,266 
. meeting competition as defense { 68, 332, 
68,523, 68,558, 68,559 
miPLACHICeSPCONStILU TING ey ous. ce { 68,527 
. price of goods purchased from com- 


petitor by employees withheld 
TOT EWia SCS wee Sa ae et . .§ 68,344 
UCD ALCS ee eae ee ee { 68,527 
sufficiency of complaint. . J 68,380, 68, 500 


Price fixing 
CONS DITA CY tar mail erie eo ae eee 68,243, 
68,270, 68,272, 68,284, 68 '290, 
68, 329, 68, 375, 68, 383, 68, 398, 
68,412, 68,413, 68,421, 68,442, 
68,459, 68,469, 68,487, 68,492, 
68,493, 68,517, 68,526, 68,529 


. plurality of industry subjected to.. 


eee eRe PROT EE 8 68,487 
Price lists 
Meexchance tuiue® saat oe J 68,290, 68,383 
Prismatic glassware manufacturer 
CONS DIFAC Vase te. eal eee aA 68,530 
Puerto Rico Fair Trade Act 
. COMA 5 aoc cone sa cue: ff 68,555 
R 
Requirements contract 
fepurchase! J. 2, +. Meee Se eee 


{ 68,2 
68,398, 68,542, 68, sd 


Resale price fixing—see also “Fair Trade” 
. between competitors... .. 68,368, 68,547 
. telephone equipment ...........] 68,246 
Review 
. nolo contendere pleas preceding... 68,289 
. order referring cases to master. .J 68,261 


Pri 
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Robinson-Patman Act 
. Section 3 
. applicability to competing sellers 
(AOI, FORT ER TIGRE { 68,496 
. damage action based on violation 


. J 68,323, 68,520, 68,538 


constitutionality denen eet? 1 6 68,266 
S) 
Sales ; ; 
. absence between contracting parties 
SE DUA ROMA. SePEPSE SUACHN Liss Ar ceed q pee 


q 68,254, 
68,322, 68,402, 68,462, 68, 519 
. below fair trade prices 68,326, 
68,405, 68,438, 68, 503, 
68, 547, 68, 565, 68, 571 
> SCLOSC-OUt ee an ene q 68,458, 68,562 
. conscious parallel business practices 
RRA doer io beat Ur ere { 68,412 
_ excepted from price restriction {J 68,562 
. exemption to employees, governmental 
agencies, and institutions...... .[ 68,291 
. fair traded products in non-fair trade 
jurisdiction { 68,273, 68,351 
. from non-fair 
jurisdiction 
. tie-in 


7 68,3 
68,386, 68,401, 68,468, 68, Sad 
Sherman Act 
. applicability i 
. common carriers 


..§ 68,474, on 


. professional football ......... { 68,303 
. regulated industries .... 68,243, 
68, 474, 68, 498 


. construction 


ey | 68,314, 68,460, 68,474 


. separate or identical offenses. . § 68,243 
South Carolina Fair Trade Act 

PECOUSTIUMtLOLIal ity, meee ent renee J 68,389 
State courts 

MojurisdictionyS, J8o.-ess Ae eee 7 68,451 

» removal from’ =...) . saaeee ee OS 556 

. Stay of proceedings in.......... 1 68,444 
Statute of limitations 

tramendeds pleadings) sen aus ane {| 68,249 

mnapplicablesstatute ae. eee 68,249, 


68,278, 68,304, 68, 309, 

68, 318, 68, Ue 68, 581 

Liederall jor (state: seh ss nen. 7 68 ae 

A tolling? Of. eepee ee Sees ele epee {| 68,3 

68,318, 68,573, 68, O78 

. when cause of action accrues. $68, 304 
Stockholder 


Pedenivative actionser sie 7 68,371, 68,554 

. right to bring damage suit. 4 68, 483, 68, 554 

Subpoena 

. administrative for documents. . . J 68,399 
. authority to issue on person not 


being investigated ......... { 68,399 
Subpoenas duces tecum 
. documents 
SEDLOGUCHION! “Ol ean ae 7 68,256, a 478 
 EeleVancye ot mae yaa { 68 ; 
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Summons 
. motion to dismiss where service 
GWUashed eae ashi cer { 68,481 
At 
Tennessee Unfair Sales Act 
BES JICSmDCLOWIECOS enn en {| 68,462 
Testimony 
PATI ee MGV eee PRES eR eee cae kre {| 68,457 
Trade association 
. advertising agencies ..... { 68,252, 68,330 
. amendment of by-laws required. f 68/252 
. arbitration of disputes......... { 68,248 
MEbEeCTglICENSECES aoe ho oe eet? | 68,556 
meextension ob Credit y. 4. ascs-2 4: 68,248 
. fruit and produce credit........ {| 68,248 
ec aAsolinesdealens jie ce. sacs: { 68,566 
. TERRSUG ENO CSe) as eee amtr ou ree eet eee { 68,460 
. professional wrestling bookers and 
promoters ie ee KOS 507 
. publishers of newspapers, ’ business 
papers and magazines....... { 68,361 
. requirements of members...... { 68,460 
. right to bring injunction suit... 68,556, 
68,566 


. scope of exemption under Fisheries 
Cooperative Marketing Act. . {| 68,469 
shrimpers and oystermen....... { 68,469 


Trading stamps 


PeISSiian Cems tetalleL eee are ¥{ 68,494 
Tying arrangement 

MUCOUS PInAG Ya acu ee 7 68,245, 68,337, 

68,340, 68,401, 68,427, 

68,468, 68,542, 68,544 

MLEQ Oli y a ered Lan was are ee ee: { 68,452 


Unfair practices he 
. conspiracy to secure and maintain 
ESA Cm PRICES! wapme ace ce ees { 68,528 


72,373 


Unfair practices—continued 
. misrepresentation 
» feather pillows. J 68,364, 68,425 
SrSceond-hatid in a ees: J 68,353 


Se Oe eee Aan ale J 68,508 

. newspaper and “authorized” ad 
endorsement, aoe (eee { 68,352 

. photograph album-certificate offer 
oe Heat ae Pe CT 2) cae ee yee 68,525 
. Stainless steel cooking utensils. . {| 68,317 
sale ofelottery devices..450- oo. J 68,557 


mSaimplinesmepnodsa nse eee {| 68,366 


Unfair sales acts 
. sales below cost 


AL CHNESSCOURN Fa erteve te See { 68,462 
SE VVAS CONSTI recat ee { 68,322 
Unfair trade practices acts 
. price discrimination 
ba KEN TUC Kye i ace ee { 68,510 
. sales below cost 
© Californians ae eee { 68,402 


Utah Constitution : 
. prohibition against combinations. 


OE ok ee ee Pr Ee {| 68,482 
Utah Fair Trade Act 
PLCONStICUTIONAliiy: ween pee eee { 68,482 
iV: 
Venue 
PTULGUGialmGis tic barnes tery ane { 68,397 
Virginia Fair Trade Act 
PECOnStItUtionalityay ren are { 68,319 
WwW 
Wisconsin Unfair Sales Act 
e NoOn-cOntingent -ciltsm | aaa { 68,322 
Witnesses 
. convenience .. . .§ 68,486 
. identification and ‘expenses. ae { 68,441 
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